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1880,  ch.  145 
1880,  oh.  916 
1880,  ch.  245 
1880,  oh.  245 


1880,  ch.  145 
1880,  oh.  246 

1880,  oh.  145 

lB80,ch.l45 
1880,  ch.  246 
1880,ch.24'( 
1880,  ch.  245 
1880,  ch.  245 
18S0,ch.246 
1880,  oh.  145 
1880,  oh.  246 
1880,  ch.  246 
1880,  Ch.  245 

1880,  oh.  145 
1880,  oh.  246 
1880,  oh.  145 
1880,  Oh.  245 


1880,  Ch.  246 


1880,  oh.  145 

1880,  oh.  245 
1860,  ch.  246 
1880,  ch.  145 
1880,  ch.  245 
1880,  oh.  245 
1880,  oh.  145 


1880boh.l4B 

1880,  oh.  145 
1880,  oh.  245 
1877,  oh.  417 
1877,  oh.  417 
1880,  ch.  245 
1877,  oh.  417 
1877,  oh.  417 
1880,  oh.  145 
1880,  oh.  245 
1880,  oh.  945 
1880,  oh.  945 


Codaof 
Ctw. 


lom^ 

2691,  98Bk 

1714 
2789,  174d 


1749 

1764,  STBB 
1749       < 
2779,  S780 


2842,  ItMS 

2842,  184S 

2844 


2845 
2481, 
7,  1481 


2668»  26B4 


1658|  fffBi 

2007 
2516 


1609,  II 
1760 


1846 
1480 


BKVISBD  STATUTES  REPRALKT). 


FASTm. 

M  edition. 

BdBOndr 
edlUoii. 

■X" 

Coda  of 

ClT.PWfc 

'i 

BIS 

St 

SIB 

i 
i 

•^^ 

t. 

J" 

11 
1 

U,uKiMiiid«dbrlST,oh.m 

S 

IN     V.i^b^tadlbrU^'d^^'^ 

BU 

'i 

BSt 

S 

sn 

IS 

Ml 

s 

1  U     B,p&rt  of,  added  to  R.  8.  br  1-.  MIB, 

SI 

BU 

■      M,  ailded  to  B.  8.  br  ISW,  oh.  TM 

i 

sn 

i 
1 

1 

BM 

i 

SM 

% 

GS7 

s 

UT 

i 
i 

KM 

1 

DU 

1 

1 

i 

B« 

^ 

Isn.ob-UT 
18S0,Oli.US 

5 

a      ^nudau>ooiilbiiiitolMT.i>h.Ssa,t9. 

s 

iS 

So 

1 

i 

S3 

3! 

B  ii:;:;;:;;:;:::::;;::::::;;;::::;:::;:: 

_••• 


SESSION  LAWS  REPEALED. 


Tear.  oh.  leo. 

1845  69  18. 

1846  100 
1845  112 
1845  lis   1. 


1845  188 

1845  168 

1845  810 

1845  SU 

1845  228 

1845  231 

1845  231 

1845  284 

1845  234 

1845  284 

ISa  242 

1845  244 

1845  291 

1845  90S 

1^^45  303 

1845  848 

1846  2 
1846  82 
1616  75 
1846  120 
146  120 
1846  120 
1846  120 
1846  120 
1846  140 
1846  IGO 
1846  159 
1846  182 
1846  182 


1. 
2. 


1. 
S. 
8 
4. 


1, 08  amend- 


ed by  1869,  ch.  748. 
Year.  ch.  sec. 
1846    182       1. 


li  part  of. . . 


18(6  182  2,  part  of... 

1846  182    8,4 

1846  209          

1846  240          

1846  240        1  

1846  240       2 

1846  243          

1846  274          

1846  274       3 

1846  276         

1846  288          

1846  288 

1847  5 
1847  85 
1847  85  1 
1847  85  2. 
1847  119 
1847  183 

by.... 
Tear.  ch.  sec. 

1847  134  1. 

1847  276  16. 

1817  277  7. 

1847  277  11. 

1847  877  12. 


10,  not  repld. 


1847    m     18. 
1847    277     14. 


1847  280  except  arti- 
cles 1  and  5,  H  22,  25, 
82,  88,  87,  and  65,  and 
so  mnch  of  H  28  and  45 
aa  applies  to  surro 
gate's  courts , 

1847,  all    of  ch.  280  ex 
cept  the  following  por 
tions  thereof,  namely, 
arts.  1  and  6  and  h  25 
and  65 , 

Tear.  ch.  see. 

1847   280     16 


Bepealed 
by 


1880, 

1877, 
18'»0, 
1877, 
1877, 
18S0, 
1880, 
1877, 
1877, 
1877, 
1877, 
1877, 
1877, 
1880, 


ch.S45 
ch.417 
oh.  246 
ch.417 
oh.  417 
ch.245 
oh.  246 
ch.417 
ch.  417 
ch.  417 
ch.417 
ch.417 
ch.  417 
eh.  245 


1880,  ch.  245 
1877,  ch.  417 
1877,  ch.417 
1880,  ch.245 
isn,  ch.  417 
1877,  ch.417 
1>77,  ch.417 
1877,  ch.  417 
1877,  ch.417 
1877,  ch.  417 
18n,  ch.  417 
isn.  ch.  417 
18tt0,  ch.  245 
1877.  ch.417 
1''80,  ch.  245 
1880,  ch.  245 

1880,  ch.245 


1880, 
1880, 
18-0, 
1880, 
1877, 
1877, 
1877, 
1877, 
1830, 
1880, 
1S80, 
1880, 
18S0, 
1880, 
1877, 
1877, 
1877, 
1880, 


oh.  245 

ch.245 
ch.245 
ch.  215 
ch.  417 
ch.  417 
ch.  417 
ch.  417 
ch.  215 
ch.245 
ch.215 
ch.  245 
ch.245 
ch.S15 
Ch.  417 
ch.  417 
ch.  417 
Ch.245 


1877, 

1877, 
1880, 
1880, 
1877, 
1880, 
1877, 
1880, 
1877. 
1880, 


oh.  417 
ch.  417 
ch.  245 
ch.245 
ch.  417 
ch.245 
ch.  417 
ch.  245 
ch.  417 
ch.  245 


1877,  oh.  417 


1880,  ch.245 

1877,  ch.  417 
1880,  ch.  246 


Code  of 
CiT.  Proo. 


Section. 
104 
844 


716 


286 

600 

646 
677 

1080,8ab.l8 


948 

1943 

45 

145 


78 
79 
80 
81 
2866 


933 

2633 

1505 

2634 

245 

944 
962 


1605 
8027 

9091 


1895 
1305,  1886 

1389 

1176 
199 
3283,  3300 


200 
901 
199 


217 


Tear.  oh.  aeo. 
1847  280  17. 


1847  280 
1847  980 


28. 
84. 


1847   280     46,  first  sen 
tenoe 


Tear.  ch.  see. 
1847    280     49. 


1847  280 
1847  280 
1847  280 


67. 
71. 
79. 


1847    280        part  of  {73 
as  amended  by  1848,ch. 

^22*.  U 

Tear.  ch.  sec. 

1847    280     74 


1847    280     77. 


1847    280 

jn.... 


last  half  of 


Tear.  ch.  sec. 
1847    280     78,  79. 


1847    280     81 

1847   280     82,  part  of... 
1847    280     83 


..*••. 


1. 
2. 

l! 
2. 
2. 
8. 
1. 


•• *•.••.. 


1847    298 

1847    329 

1847    837 

1817    839 

1847    852 

1847    363 

1847    3<J6 

1847    366 

1847    366 

1847    377 

1847    890 

1847    890 

1847    890 

1847    890 

1847    410 

1847    410    1,2 

1847    410       3 

1847    410 

1847    410 

1847    410 

1847    410 

1847    410 

1847    430 

1847    430 

1847    480 

1847    480 

1847    4:fi 

1847    450 

1847    450 

1847  450  2,  part  of,  a8 
amended  by  L.  1840, 
ch.  256,  and  L.  1870, 
ch.  78 

Tear.  ch.  sec 

1847  450  2,  part  of:  as 
amended  by  L.  1849, 
ch.  266,  and  L.  1870,  ch. 
78 

Tear.  ch.  sec. 

1847    460     28 

1847    460    130 

1847    460    148 


8,  part  of. . . 
4,  part  of. . . 

6 


1.  2. 
4.... 
6.... 

1.... 


Bepealed 
by 


1877,  oh.  417 
1880,  oh.  245 
1877,  ch.417 
1880,  ch.  245 
1877,  Oh.  417 
1880,  oh.  246 

1877,  oh.  417 
1880,  ch.  246 


1877, 
1880, 

1877, 
1880, 
1877, 
1880, 
1877, 
1880, 


oh.  417 
ch.  245 
ch.  417 
ch.  245 
ch.  417 
ch.245 
ch.  417 
oh.  946 


1877,  oh.  417 
1880,  ch.  245 
1877,  ch.  417 
1880,  ch.  246 

1877,  ch.  417 
1880,  ch.  246 

1877,  oh.  417 
1880,  ch.245 


1877, 
18S0, 
1^77, 
ISSO. 
1.S77, 

1877, 

18,<0, 
1K80, 
18  >0, 
1880, 
18;0, 
1*^0, 
18S0, 
18S0, 
1880, 
1880, 
1877, 


oh.  417 
ch.245 
ch.417 
ch.215 
ch.  417 
ch.215 
ch.  417 
ch.  245 
ch.245 
ch.  245 
ch.  24o 
ch.  24^) 
ch.  245 
ch.2(5 
ch.  245 
ch.  245 
ch.  245 
ch.417 


1877, 
1877, 

1877, 
1877, 
1877, 
1877, 
1877, 
1877, 
1877, 
1877, 
1877, 
1880, 
18S0, 
1880, 
1880, 


ch.4nr 

ch.417 
ch.417 
ch.  417 
ch.417 
ch.417 
ch.  417 
ch.  417 
ch.417 
ch.4l7 
ch.4I7 
ch.245 
cli.  245 
ch.  245 
Ch.246 


1880,  ch.245 
1880,  ch.  245 


1880,  ch.245 


1880,  oh.  245 


Code 
Civ. 


Seoaon. 
9125 


2647,  9B48 
£18 

M.  an 

745 
9T 

210 
SIS 


S307«  sab. 

11,  first 

hain 


879 
46 
4» 

746 

2756 
29^0 

8308,  sab.! 


2165 
2166 

22Q0,  2901 
15 


77» 

1450 

1465 
1454 
1471 
1469 
1470 

1547 

1548 

1653 

8284,  aK5 

1902 


1902 


1906,  1904 

861 

10S0,8ab.U 
1030,  sob.  6 


SBBBKN  Xi&WB  BSFBAISD. 


&■■& 

-^ 

Ugil,ali.ll* 

iii 

Jri^ 

t __. 

f* 

"T       ... 

IOT,eh.ilT 
um.cb.HS 

"iS 

S"i'l!S-S 

■S'«fr"t .. 

IB. 

IRSS! 

MO   fl« 

M7  in 

ffiiSS 

»*.iu««f... 

B:SS? 

a!S 

IBW.Cb.Slt 

BC   OD 

«.p.rtQf... 

isnlShiii? 

Mr  «• 

4S. 

«,  iHtrt  or... 
« 

lit* 'IMS 

ISn,  ch.  41T 
I»0  cb.su 

l«?7.oli.«T 
It«0,Dh.S4S 

risis 

lSSO,cll.fiU 

isso.cb  st» 

uoepttbBlut 
offimeiwit 

ISir.cb.UT 

iSSS::: 

Ihlvhi^l 

IMT  «e 

u.pMtor... 

mi:  s 

lK-<J.rh.l» 

IS.S 

1 

'». 

lK^,cll.« 

UN,  U» 

ill* 
lI14jlU8 

lOM,  lOU 


ISM  m 

lats  tn 

IMS    STT 


ITuaethOreor, 


repeal  o(  t  lO  doe«  n 
effeci  t  9  of  eta.  M  I 


a.  ch.  6S,  I  £, 
>7U,  cb.  <70,  f  3 


? 
iiHS  'lM'""4,»««meDd. 
'bytSTO,  Ota.  tiO,  U. 


1819    m       fl 

113  7,  tuuneud. 
byiaso,  oil.  lOija, 
amended  bv  1X3. 
«,i8 


1877,  oh.  417 
18i7,ob.41T 

1S77,Oli.«l7 
™l,cb.S« 


lBn,Ob.UT 
lB7T,oh.a7 


ISn,ob.UT 
1877,  Ob.  U7 


aended  by  li«,  ob. 


eabvlSM.ch.  lirj 
and  liy  IXeS,  ob.  8 

roar.  eta.  boo. 

819    IK      Sg,a««IL___ 

od  by  ISTO,  oh.  470, 1 18. 


18IS    us'    St|a 

ed  b;  UW,  eb 


tS7T,oh.417 
lS;T,ob.4I7 


SESSION  LAWS  REPEALED. 


Tear.  eh.  see. 

t8A»  US»»  flniMn 

tenee  froni  .•••• • 

Tear.  ch.  sec. 
Ig49  125     86,  part  of,  as 
amended  by  I860,  ch. 

102,Hlfi»18 

Tear.  ch.  see. 

2848    1^     ae,  first  sen 

tencefirom 

Tear,  ch  sec. 

1849   144       1 

6 

8 

9 

10 


1848  144 

1849  144 
1849  lU 
1849  144 
1849  17S 
1848  178 
1848  180 
1840  198 


83  thereof... 
1 


1. 

2. 
8. 


1849  896 

1848  SQ6 

1840  856 

1848  258 

1848  258 

1848  268 

1849  263 
1849  258       4,  part  of,  as 

amen'd  by  1853,  oh.  1;^ 
Tear.  ch.  sec. 

1849  800       6. 

1849  807     18. 

1849  838 

1849  833 

1849  833 

1849  337 

1849  857 

1849  880 

1849  438 

1849  489 

1849  438 

1848  438 

1849  439 
1849  439 


1,  part  of. . . 
S*» « 


11,12,13.14,15 

16 

17 

18 


1850 
1860 
1850 
1850 
3850 
1850 
1860 


1 

1 

15 

41 

41 
83 
88 


1,  as  amend 


ed  by  1869,  oh.  266 

Tear.  ch.  sec. 

1860     83       2,  as  amend- 
ed by  1869,  ch.  200.... 

Tear.  ch.  sec. 

2860     83      8,  as  amend 
edbyl809,  ch.260.... 

Tear,  ch.  seo. 

1850     94         

1850    103 

1850    103 

1860    103 

1860    103 

1850    103 

1850    103 

1800    102 

1850    102 

1850    103 

1850    128 

1850    138 


X  •  m  M«  •       •  • 

2 

8,4,5.6. 

7 

8,  9 

10 

15 

17 . 

18 


3800    188 
3800   188 


8. 

4. 


Repealed 


1877,  oh. 417 
1877.  ch. 417 
;i7r,ch.417 
1877,ch.417 
1880,  ch.  215 
1880,  ch.  245 


1877,  ch.  417 
1880,  ch.  345 


1880,  oh. 815 
1880,  ch  215 

18h0,ch.2l5 
1880,  Oh.245 

1880,  Oh.245 


i«77. 
1^77, 
1877, 
1877, 
1850, 
Ir-^O, 
1880, 
1880, 
1877, 
1877, 
1877, 
1877, 
1877, 
1877, 
1877, 
1877, 
1877, 
1880, 


ch.  417 
ch.ll7 
ch.417 
ch.417 
ch.  245 
ch.245 
ch.245 
ch.  245 
ch.417 
ch.417 
ch.  417 
ch.417 
ch.417 
ch.  417 
ch.  417 
ch.417 
ch.417 
ch.245 


1880,  ch.245 


1880,  oh.  245 


1880,  oh.  945 


1880. 
1877, 
1877. 
1877, 
1877, 
1877, 
1877, 


ch.245 
ch.  417 
ch.  417 
ch.417 
ch.417 
ch.  417 
ch.417 


1877,  ch.417 
1877,  ch.  417 
1880,  ch.  245 
1877,  ch.  417 
1880,  ch.245 
1877,  ch.417 
1880,  ch.  245 
1877,  Ch.417 
1880b  Oh.  94ft 


Code  of 
CiT.  Proo. 


Seotioii. 
8188 

8118 

8188 

820 
831 
820 
821 
837 

8166 
933 
2281,2249, 
2260,  2261, 

2202 


1903. 1903, 
1904 

1919.  1921 
1920 
1921 

1928 

203 
1030 

196 
197 

8321 


794 
795 


887 

46 

2784,  8786 

2784,  87B5 

2790,  8784 

884,  810 
811 

884,  313 

3118 
8120,  3125 
3118,  8133 


a8l»aDb.S 


Year.  eh.  aeo. 
1880    188      8. 


1800    188     10. 


v.: 


1850  188     11 

Year.  ch.  tit.  seo. 

1850  144      5     40. 
Year.  ch.  seo. 

1850  150  

1850  160 

l&'M)  160 

1850  163 

1850  194 

1850  206 

laJO  210 

18.^0  210 

Itv^K)  210 

1860  225 

lh,'>0  225 

1850  225 


8. 

i. 

8. 

i! 

8. 


I8r)0  215 

1850  245 

la'iO  2(M> 

18J0  260 

1850  800 

1850  280 

la'jO  260 

lN,'>0  260 

lis^  200 

1800  260 


1,  8. 


l.lstsent'ct! 
1, 2d  scnt'co 
14a6tBent'ce 
2,  part  of. . . 

3 

4 

6 


1850    800 

1850  270 
ISoO  295 
1S51  8 
IsjI  21 
ISul      43 

1851  122 
pcalod  by 

Year.  ch.  sec. 


7,8  10. 
19,    not 


re- 


1851 
18ol 
l.sol 

INJI 

1851 
1851 
1851 
1851 


175 
202 
211 
277 
400 
455 
460 
488 


except  the 
portion  of 


concluding 
i  2  thereof,  Deginninir 
with  the  words  "and 
in  case  of  the  inability 

or  omis8ion  " 

Year.  ch.  sec. 


488 
44 
44 

71 
175 
277 
277 
277 
3... 


1,8.. 


1 
1. 


Ist  clause 


1851 
1852 
1852 
1S52 
1852 
18")2 
1852 
1852 

Off 
Year.  ch.  sec. 

1852  804       1,6 

1853  814         except  i  1 
thereof 

Year.  ch.  sec 

1852    374       1,2 

1852    374       5 

1852  874         excepts  7 
and  8  thereof. 

Year.  ch.  sec. 

1853  889         except  1(1, 
2, 8  and  S  thereof. 

Year.  oh.  sec. 

1853   889       1 

1868    888       4 


Repealed 


1877.  oh.  417 
1880,  ch.  815 
1877,  oh.  417 
1880,  ch.  815 
1880,  oh.  245 


1880,  ch.245 
18o<0,  ch.245 
1880.  ch.  245 
1880,  ch.  215 
1880,  Ch.  245 


1880, 
1880, 
1880, 
1880, 
1880, 
1877, 
1880, 
1877, 
1877, 
1877. 
1877, 
1877, 
1877. 
1877, 
1877, 
1877, 
1877, 


ch.245 
ch.  245 
Oh.245 
ch.  245 
ch.  215 
ch.417 
ch.245 
ch.417 
ch.417 
ch.417 
ch.417 
ch.4I7 
ch.417 
ch.417 
ch.417 
ch.:i7 
ch.417 


ISn,  ch.417 


1877,  rh.  417 
1^77,  ch.417 
18/7,  ch.417 
lt>77,  ch.  417 


1877,  ch.417 
1877,  ch.  4 17 
1880,  ch.  245 


1880,  ch.  245 


1877,  ch.417 

1877,  ch.417 
1877,  ch.417 


1880,  ch.  245 
1880,  ch.  215 
1880,  oh.  245 
1880,  ch.245 

1880,  oh.  245 


18n,0h.417 


1877,  oh.  417 
1880,  oh.  845 


1877,  ch.  417 
1880,  OX.  846 


Code  of 
Civ. 


Sectio] 


87M 
2796,  S800 
1828,  8770 


8108 

zim 

8907,  flnl»»€ 
108 


1807 

1400 

140A 

1398 
1402,  1408 
1102,  140S 
1394,  1408, 

140S 
140!:^40S 

13S0 


848 
145 


9a 

1919 


1788 


1584, 
1534,  IfiSB 
1867 

887 


SESSION  LAWS  REPEALED. 


zli 


eh.  see. 


8..... 

••10. 


ISi     tl 


]D,i»artof... 

so    XDUCh 

IS  amends  H  7 
aad  10,  €h.  iS,  I4.  ISfil, 

Tear.  etL  sec 

MB  Its  1,  2,  sot  af. 
ftcted  br  «  3304. 

Tear.  cfa.  sac. 

1^98   153  

I8S$   t» 


1. 
8. 


1<03  338 

UBS  838 

180  3t?7 

m  387 

lasi  3S7 


aUexcti4, 


1853   387 


*,5 

e 

7 

8 

13 

14 

8.  10,  11,  12. 


tflSi  4M  

103  496  9,  flo  much 
qC  as  relates  to  petit 
jurors .»..•.. 

Tesr.clusec. 

l£3  488       8 

UB  511  


19»  U4 

l-QS  817 

Ua  617 

Va  817 

3S3  617 

UBB  818 

M4  78 


1,2,8 


A,  final  cl'ae, 
5,  part  of . . . 


Bepealfid 
by 


1877, 
1880, 
18S0, 
1877, 
1880, 
1880, 


Ob.  417 
ch.S48 
C11.S45 
ch.  417 
ch.2t5 
oh.  245 


18n,ch.4l7 


1880, 
18?«0, 
ISiM, 
1880, 
1877, 
18T7, 
1877, 
lf^7, 
1877, 
1877, 
J877, 
1»<77, 
1K77. 
1877, 


Cll.845 
ch.245 
ch.245 
ch.845 
ch.417 
ch.417 
ch.417 
ch.417 
ch.417 
ch.  417 
ch.417 
ch.  417 
ch.417 
ch.417 


1877,  ch.417 
1877,  Ch.417 


1877,  ch.417 


except  ii  6, 

II,  S8  and  37  thereof, 
sad  H  SO  to  38  thereof; 
both  Incli^iTe 

Tssr.  eh.  see. 

m    86        aU  of,  ex- 
eepi  fOand  H  30  to  39 
tiiereof,  both  incInsiTe, 
eh.  sec 

1 


UM     96      6,  as  am'ded 

hrl8I0,eh.4U,n.. 
Tear.  eh.  sec 

96      8 


16     10,  sab.  1,  as 
tded  Of  1870,  ch. 
313,13 


Tear.  eh.  see. 

ISM     96     10,  sab.  1.... 

96     10,  sab.  2 

96     10,  sab.  3 

96  10,  sab.  4.  5.. 

96  16^  sob.  6.... 

OM    96    28»aa amend- 
•dVf]fl7»eli.961,«l9 


1«77, 
1877, 
1880, 
1877. 
IS*^, 
1880. 
18S0. 
ISSO, 
1877, 


ch.4l7 
ch.417 
ch.245 
Ch.  417 
ch.246 
ch.245 
ch.  245 
Ch.2l5 
Ch.417 


I877,oh.417 


1880,  ch.245 

1877,  ch.417 
1880,  oh.  245 


1877,  eh.  417 
1880,  ch  345 


1877,  ch.417 
1880,  ch.  346 


Code  of 
CiT.  Proc. 


1877, 
1880, 
1877, 
1880, 
18n, 
1880, 
1877, 
1880, 
1877, 


ch.417 
ch.245 
ch.417 
ch.245 
ch.417 
ch.245 
Ch.417 
ch.  245 
ch  417 
oh.  346 


1880.  eh.  945 


Seotion. 

8171 

818 


1922 

1868 
1537 

1149 


'Joi 

901,  902 

901 

911 

910 
904,  905, 
906,  907, 
908,  909 


1107 

435,  436, 

437 

145 


8255 

8188 

2488 

528 


296 

284,  298 

801 


288 

283,  sab.  1 
S92,  sub.  2 
202,  sub.  8 
882,  sab.  4 
282,  sab.  5 


Year.  ch.  see. 

laH     96     12 

1854     96     12 

1854     96     13,      14,      as 

amended  by  1857,  ch. 

361,  J  2 


Tear.  ch.  see. 
1864     96     16,  as  amend- 
ed by  1B70,  oh.  313,  f  4, 

Year.  ch.  sec. 

1854     96     16 


1854      96     18. 


1854  96  22.  as  amend- 
ed by  1870,  ch.  313,  i  5, 

Year.  oh.  see. 
1854     96     23,  as  amend- 
ed by  1870,  ch.  813,  §  6, 

Year.  ch.  sec. 
1854     96     21,  as  nmend- 
ed  by  1870,  ch.  313»  i  7, 

Year.  ch.  sec. 
1854     96     25,  Rs  amend- 
ed by  1857,  ch.  861,  f  6, 

Year.  ch.  see. 

1854  96  2i,  as  amend, 
ed  by  1857,  ch.  861,  J  7, 
and  by  1870,  ch.  813,  i  9, 

Year.  ch.  sec. 
1854     96     29.  as  amend- 
ed by  1857,  oh.  861,  i  8, 

Year.  ch.  sec. 
1854     96     34.  as  amend- 
ed by  1870.  ch.  813,  i  10, 
Year.  ch.  seo. 

1854  116    

1 


1854 
1854 
1854 
1854 
1854 
1854 
1854 


116 
130 
130 
130 
147 
198 
198 


1,  part  of. . . 

2,  part  of. . . 


1854  198 

1854  198 

1854  206 

1854  270 

1854  270 

1854  270 


1. 
8. 

5. 
6. 


1,1st  clause, 


1854  270   8. 


1854  270 
lb54  270 
1854  282 
1854  282 

1854  282 

Year.  ch.  tit.  sec. 
18~>4    384     5    83, 

1855  85        sabst'd  Ibr, 
Year.  ch.  sec. 
l8Sa    202        1, 


3,lstclanse, 

14 

14 

15 , 


1855  202 

1S55  249 

1855  -279 

I8-.5  279 

1855  279 

1S55  810 

1855  611 

18B6  514 

18G5  688 


2. 
2. 


Repealed 


1880,  eh.  345 
1880,  ch.  345 


1877,  Oh.  417 
1880,  ch.245 


1877,  ch.417 
1880,  oh.  245 

1877,  ch.417 
1880,  ch.  245 
1877,  ch.  417 
1880,  ch.845 

1877,  Ch.417 
1880,  ch.245 


1877,  ch.417 
1880,  ch.  245 


1877  ch.417 
1880,  ch.245 


18n,  ch.417 
1880,  ch.245 


1877,  ch.417 
1880,  ch.245 


1877.  ch.417 
1880,  ch.  245 


1880,  oh.  245 
1880,  ch.  245 
1880.  ch.  245 
1880,  ch.245 
1880,  ch.245 


1877,  Oh.  417 


1877, 
1877, 
1880, 
1880, 
1880, 
1877, 
1880, 
1877, 
1880, 
1880, 
1880, 


Ch.417 
Oh.  417 
Ch.245 
oh.  245 
ch.245 
Ch.417 
ch.245 
oh.  417 
ch.245 
oh.  245 
ch.245 


1880,  ch.245 

1880,  ch.  245 
1880,  oh.  245 


1,  2,  8. 


1877,  oh.  417 
1877,  ch.417 
1877,  oh.  417 
1877,  ch.  417 
1880,  ch.245 


1877»oh.il7 


Code  of 
ClT.  Free. 


Section. 

294,  sab.  X 

2411 


378 

268 

273 
274 

280,  298 

281 

280 
368,  279 

303 

304,305,308 


802 

1638 
1650 

1907,  1908 
1907,  1908 

2173 

284,  388 

284,  288 

3284 

286 

844 

1356 

2087 

1358,  1308 
2088 
3240 
933 
2S80 
2880 

2264 
1918 


433 
433 

1638,  1641^ 
1643 
8195 


zUi 


SESSION  IAW8  BEPBALBD. 


Tear.  eh.  seo. 

18j6   166        , 

1857     60         

18J7     60       1 

Year.  ch.  tit  aec. 

1857      63    10     S 

1857    17S,       aBmodiHed] 
b7l871,  eh.  861,1 1.... 

Tear.  ch.  seo. 

1857    18S       2 

1B67»  all  of  ch.  295,  ex 
cept  seetion  7  thereof, 

Tear.  ch.  seo. 

3857  206  6,  amended 
Is  accordance  with 
1873,  ch.  463,  i  2,  and 
withl876,oh.a8,Hl,4, 

Tear.  ch.  sec. 

3857    295       6 


1. 
1. 
2. 
8. 


3887  806 
3857  808 
3857  808 
3857  803 
3867  344 
3867  8U  8,  Bubs.  1,2, 
as  amended  by  1868,  ch. 

334,(5 

Tear.  ch.  sec. 

1857    8U       8,  sab.  8.... 

1857    344     10 

1857    344      15 

1857    344      16 

1857   344      17,18,19 

1857    344     21,  part  of. . . 

48 

49 

61 

62 

76 

except  ii  9 


344 
314 

344 
344 
314 
361 
and  10  thereof 
Year.  ch.  sec. 
1857    361       1,  amending 

1851,  ch.  96,  i  12 
Year.  ch.  sec. 


1857 
1857 
1857 
1857 
1857 
1857 


1867 
1857 
1657 
3857 
1857 
!l857 
1857 
1857 
1857 
J857 
1857 
1857 
1857 
1857 
1857 
1857 
1857 
1857 
1857 
1857 


361 
861 
3(U 
361 
361 
361 
8!^6 
427 
512 
630 
567 
679 
684 
684 
684 
634 
775 
775 
775 
789 


1. 
2... 
6... 
7  .. 
8... 
10... 
2,3 
1... 


2. 
8. 
4. 


1,  part  of. . . 

2,  part  of. . . 
5,  extended 


to  the  entire  State 

Year.  ch.  sec. 

1858     37         

1858     37       2,  as  amend- 
ed by  1861,  ch.  288 

Year.  ch.  sec. 

1858  107    


1858 
18» 
1S38 
1858 
1858 
1838 
1856 


107 
176 
213 
244 
2U 
259 
271 


Repealed 


1877,  eh.  417 
1877,  oh.  417 
1877,  oh.  417 


1880,  oh.  246 
1877,  oh.  417 
1680,  ch.  216 


1880,  eh.  246 
1877,  ch.  417 

1880,  eh.  246 
1877,  eh.  417 
1880,  ch. 
1880,  ch.  246 
1880,  ch.  246 
1880,  oh.  246 
1880,  ch.  245 


1880,  oh.  245 

1880,  ch.  245 
1880,  oh.  245 
1880,  eh.  245 


1880.  ch.  245 
i880ich.'245 
1877,  oh.  417 

1877,  ch.  417 

1877,  ch.  417 
1877,  ch.  417 
1877,  ch.  417 
1877,  ch.  417 
1877,  ch.  417 


1880,  ch.  245 


1877,  ch.  417 
1880,  ch.  245 


1880,  ch.  245 
1830,  ch.  245 
1880,  ch.  245 


1877,  ch.  417 

18n,eh.417 

1877,  ch.  417 
1877,  ch.  417 
18S0,  ch.  245 
1880,  ch.  245 
1877,  ch.  417 
18n,ch.417 


Code  of 
GlT.Proe. 


Section. 

14S9 
1041 


2390 
2396 


3215 

8216 

8207,  8208 
8217 
3218 
8219 
3220 
8176 
8220 
8220 
8213 


24U 

298 

278 
26S,  279 

303 
804,  3a%  806 

273 
2236 
1494 
3027 
1063 


2240 

2244 
2251 
2254 

3322,  sab.  1 
8074 

2510 


1813 

1891 

1886 

927 
844 
U2 


Year,  ch.  leo. 

1858   814      8 

1858  822  except  ff  1 
to  5  thereof,  both  in- 
cla8iye,H  30  to  85  there- 
of, both  inclusive,  and 
H  87  and  88  thereof. .. . 
Year.  ch.  aeo. 
1858  822  1,  part  of, 
amended  in  eonlbrm- 

ity  to  187S,  ch.  106 

Year.  ch.  seo. 
1858   822       6,    part  of, 
amended  in  conform- 
ity to  1873,  ch.  106 

Year.  ch.  sec. 

1858   822       6 

7,  part  of. . . 

7... 

8 

9 

10,  snbe.  1, 2, 


Benealed 


Code 


1858  822 

1858  822 

1^58  822 

IfiHA  822 

1866  822 

11 

Year.  ch.  sec. 

1858  822   10. 

1858  822 

1858  322 

1858  822 

1858  822 

1858  822 


1858  322 

1858  822 

1858  822 

1858  822 


11 

12 

18 

14 

15,  as  amend- 
ed by  1866,  ch.  821^  §  7, 

Year,  ch.sec. 

1858    322      16 

1858   822     17jWithaddi 
tion  of  provision  added 
by  1863,  oh .  606 

Year  ch.  sec. 

1858   822     17 

18 

19 

20 

21,  as  modi- 
fled  bv  1878,  oh.  166  . . . 

Year.  on.  sec. 

1858    822      22 

1858  822  23,  as  amend- 
ed by  1866,  ch.  821,  f  2, 

Year,  ch.sec. 

]858    822     24 

1858    322      25 

1853    822      26 

1858  322  27,  as  amend- 
ed by  1866.  ch.  821,  (8, 
and  1871,  ch.  744,  $  1. . . 

1858  822  28,  as  amend- 
ed by  1866,  ch  821,  i  4, 
andl871,ch.  744,^2... 

Year.  ch.  sec. 

1858   822     29,  part  of,  as 
amended  by  1866,  ch 
821,  i  4,  and  1871,  ch 
744,(2 

Year.  ch.  sec. 

1858  822  29,  part  of,  as 
amended  by  1866,  ch. 
821,  and  1871,  ch.  744.. 

Year.  ch.  sec. 

1858   322     86,  as  modi 
fiod   by  1878,  ch.  163. 
$1 

Year.  ch.  sec. 

1858    822      89 

1858    822      40 

1858    834       2 


1858  834 

1858  334 

1858  834 

1859  2 

18S0  UO 


8,  4. 
6.... 


1880,  oh.  M6 


1877,ch.417 


1877,  ch.  417 
1877,  ch.  417 
1877,  oh.  417 
1877.  ch.  417 
ltf77,oh.417 

1877,ch.«17 

1877,  oh.  417 
1877,  ch.  417 
1877,  ch.  417 
1877,  ch.  417 
1877,  oh.  417 

1877,  oh.  417 

1877,  oh.  417 

1877,  ch.  417 

1877,  oh.  417 
1677,  ch.  417 
1877,  ch.  417 
1877,  ch.  417 

1877,  eh.  417 

1877,  ch.  417 

1877,  ch.  417 

1877,  ch.  417 
1877.  ch.  417 
1877,  ch.  417 

1877,  ch.  417 

1877,  oh.  417 


1877,  ch.  417 


18n,ch.417 


ia77,ch.417 


1877, 
1877, 
1877, 
18S0, 
18S0, 
1880, 
1880, 


ch.417 
ch.  417 
ch.  417 
ch.246 
ch.245 
ch.245 
ch.245 


lew 


IIM 
112B 
1LS5 
1130 

im 


1127,  . 
1130 
1187 

lias 
im 

llM 

1141 

1141 
114» 

iia 

1144 
114S 

1148 

1129 

1147 

U4S 
1152 

im 

1354 


IIM 


loss 

IISS 
U61 


2184,  nS5 

2196,  2218 

184S 


SESSION  LAWS  BEPaALSD. 


K.^^.4 

Coda  of 

E.p«.a 

Cuds  of 

Soetion. 

IffiSSS 

U».Oll.MI 

ner 

u 

IVTT.eh.UT 

KIT 

lan.otii; 

IMl    £10       1,  lint  MD 

im 

18TT,cta.<lT 

lBn,oh.«17 

ttU 

ISSS    ::::;:;:::: 

18n.oh.4IT 

'"W-" 

-"ii?" 

IWO,  ob.»a 

187T,oh.417 

Col    Froc,    (  SIS,    to 

elvll3art«iloa™.....f 

UW,<ib.MS 

IBM,  oh.  MB 

SMB 

]WO,i>Ii:m$ 

"^f" 

187T,  oh.  «I7 

lffi0,ch.345 

-*!» 

laet   3t»,Chefl»tolaiue 

iw,oii.sa 

lB80,ch.«» 

ma 

U80,ch.UB 

aaoHlcd  by  1»S.  eh. 

1880,  eh.  MA 

1081,  soat 

•aSkS'/ii'w"': 

Tear.  ch.  mo. 

uaa,cb.3u 

bfoh.  314ofliB7 

1880,  ch.  MB 

traiiitdtobe  idinlt- 

18m,ch.MII 

3008,  m» 

Sisi"^."°.'5:; 

isn,(A.4iT 

1880,  oh.  MS 

•v* 

Si  i-.?n?i:; 

SStt;nib.9 

1877,oh.tlT 

(»;!■!)! 

ISBi    484,  u  nmch  of  1 1 

JKStiS 

-i-s,.. 

SES'iSt^r..*.".^ 

l88\«ta.Ht 

3  u    ;;::::;::::: 

zliv 


SESSION  LAWS  REPEAXED. 


Tear.  oh.  eeo. 

1863   484      7 

188S  484  14,  aa  amend- 
by  1864,  oh.  6G9, « 2,  and 
modifled  by- 1886,  oh. 
788 

Year.  oh.  seo. 

1862  484,8omaohoff  17 
as  relates  to  the  marine 
opnrt  in  the  oity  of 
Kew  York 

Year.  ch.  seo. 

1862  484     17 

1861   489         

1863  66,  exoept  i  6 
thereof 

1863     66       8 

1868     66      8,  part  of. . . 

1863     66       8 

Year.  oh.  seo. 

1863     66      6 

1868    186         

1868  189,  as  modified  by 
amendment  made  in 
1870  to  Code  Proced- 
iire,i66 

Year.  ch.  seo. 

1863   200         


1863    200       1 

1863    200       2 

1863    200       3 

1863    200        4 

1863    200       6  

1863    200       6 

1863    206  

1883  206,  as  amended  by 

1869,  ch.  689 

Year.  ch.  sec. 

1863  206      2,  part  of. . . 

1863    213  

1863  246 

1863  363 

18G3  363 

1863  363 


8 

1.  2 

6 

1863,  ch.  862,  (  8,  Inst 
olause  oubstilutcd 
for 

Year.  ch.  seo. 

1868    863       9 , 

1868   400         

1863    403  

1863    403 

1863    403 

1863    403 

1868   413 


2, sub.  for.. 
8,  sub.  for. . 
the  second 
sentence  of  H  thereof. 
Tear.  ch.  seo. 

1868   466       1 

1868  606    BO  much  of 
4 1  aa  relates  to  petit 

jurors  

Year.  ch.  sec. 
18^8  608   2. 


1864 
1864 
1864 
1864 
1864 
1864 
1864 
1864 
1864 
1864 
1864 
1864 
1864 
1864 
1864 
1864 
1864 
1864 


46 
46 
46 
63 
68 
53 
63 
71 
71 
71 
71 
71 
71 
71 
71 

n 

71 
71 


2,  part  of. . . 


1,  part  of. . . 

2,  part  of. . . 
4 

J:!::::::::: 

4 

5 

6 

6,  last  oi'se, 

7 

8 

9 

10 

U 


Bepealed 


'^ 


1880,ch.24S 


1877,  ch.  417 
1877,  ch.  417 
1877,  ch.  417 
1877,  oh.  417 

1877,  oh.  417 
1877,  oh.  417 


1877.  ch.  417 
1877,  ch.  417 
1877,  ch.  417 
1877,  ch.  417 
1877,  ch.  417 
1877,  ch.  417 
1877,  ch.  417 
1877,  ch.  417 

1877,  Ch.  417 

1877,  Ch.  417 
1877,  ch.  417 
1877,  ch.  417 
1880,  ch.  ^5 
1880,  ch.  245 
1880,  ch.  245 


1880,ch.24S 


1880,  oh.  245 
isso.ch.  245 
1:^80,  oil.  245 
1880,  oh.  245 

1877,  ch.  417 


1877,  ch.  417 


1877,  ch.  417 
1877,  ch.  417 
1877,  ch.  417 
1880,  ch.  245 
1880,  ch.  845 
1880,  ch.  245 
1880,  ch.  245 
18S0,ch.245 
1880,  ch.  245 
1880,  ch.  245 
1880,  ch.  245 
1880,  ch.  245 
1880,  ch.  245 
1880,  ch.  245 
1880,  ch.  245 
1880,  ch.  245 
1880,  ch.  246 
1880,  oh.  845 


Code  of 
CiT.  Froo. 


Section. 
8215 


8306 


8208,  8215 
1524 


808 

284.  810 

8S84 

813 
145 


803 
204 
205 
206 
207 
208 


929,  930,  981 
930 

844 

2530 

2562 

933,  2509 
2793 

8697,  2699 
2698 
2698 

1869 

1141 

848 

861 
8311 

1678 
1672 
3304 

2«>78 
2679 

3671 
2<«0 
2681 
2735 

8078 


Year.  ch.  seo. 

1864      96  

1864      96       1 

1864    819  

1864    811  

1864  811  amen'd  by 
1878,  ch.  680;  amended 
by  1878,  ch.  884 

Year.  ch.  seo. 

1864   871         

1864  871  ad'ng  "ex- 
cepting Kings  " 

Year.  rh.  seo. 

1864  411    

1.8 


1864  411 

1864  417 

1864  417 

1864  417 

18o4  417 

1864  417 

1864  417 


1. 

8. 
8. 

4. 
6. 


•  ••••••  I 


1864 
1864 
1864 
1864 
1864 
1864 
1864 
1864 
1864 
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Id.,  g  70. 

§186. 

Id.,  §  71. 
§187. 

Id.,  g  73. 

§i8a 

Id.,g78. 

§189. 
U.,874 


§190.  I 

Code  of  Proc.,  g  11. 

§191. 

Code  of  Proc.,  §  11. 

g  193. 
1870,  ch.  203,  §  2;  1871,  ch.  486^ 

§1. 
§194. 
Code  of  Pmc.,  parts  of  ^  11,  12. 

§195. 

Code  of  Proc.,  part  of  g  13. 

g  196. 

1870,  ch.  208,  part  of  g  1 ;  1849, 
ch.  838,  part  of  §  1. 

8197. 
Code  of  Proc.,  g  16,  superseding 
18^,  ch.  883,  g§  2,  S. 

§198. 

Const,  art.  6,  part  of  g  2,  supers 
seding  1864,  ch.  96,  g  1. 

§199. 

Const,  art.  6,  part  of  g  fO ;  1847, 
ch.  277,  g  14;  and  id.,  ch.  276,  g 
16. 

8  200. 

1847,  ch.  277,  g  12,  as  modiaed  by 

1871,  ch.  718. 

8  201. 
Id.,  g  18. 

8  202. 

New. 

8  203. 
1863,  ch.  200,  g  1,  amended  ao  as 
to  inclode  the  fund  mentioned  in 
18^,  ch.  800,  and  1871,  ch.  718. 

8  204. 

g  2,  amended  in  like  manner, 

8  205. 
Id.,  8  8. 

8  206. 
Id.,g4. 
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Id 


|a07. 

I(L,§6. 

|2oa 

Id.,§8.    . 

|a». 

New. 

1 210. 

1847,  ch.  280,  part  of  g  73,  as 
amended  by  1848,  ch.  224,  §  1. 

}2U. 

1848,  ch.  224,  g  2. 

{212. 

1800,  ch.  246,  g  1,  amending  1848, 
dL  224,  g  3,  and  id.,  g  2. 

)213. 
18^,  ch.  280,  g  74. 

{214. 
1865,  ch.  656,  g  2. 

1 215. 

1865,  ch.  666,  g  8. 

1 216. 

U.,§4. 

J  217. 
SB.  8.,  173,  Part  3,  ch.  1,  tit.  2,  § 
86;  2  R.  8.,  196,  Part  3,  ch.  1,  tit. 
8,  §  1 ;  1847,  ch.  280,  g  16. 

|2U. 
1847,  eb.  280,  g  4S. 

I  219. 
1870,  ch  408,  as  amended  by  1876, 
di.616. 

|22a 

Portioiu  of  g  3  of  the  act  of  1870, 
H  ttnended  by  1876,  ch.  616. 

|22L 

Portions  of  same  section,  as  amend* 
«d  by  act  of  1876. 

1222. 

New. 
1 223. 
1870,  eh.  406,  ▼aaiona  pioTidons  of. 


1870.  ch.  406,  g  6. 

g  225. 

1871,  ch.  766,  g  1,  and  part  of  g  3, 
as  amended  by  1872,  du  778,  and 
by  1875,  ch.  167. 

g  226. 
Id.,  g  2,  and  remainder  of  g  3,  as 
amended  by  the  same  statute. 

§227. 

New. 

g  22& 

1870,  ch.  408,  g  4. 

g  230. 
Id.,  part  of  §  6. 

g  231. 
Id.,  parts  of  g§  6  and  10,  oonsoli'* 
dated  and  amended. 

§  232. 
Id.,  §  7;  2  R.  S.,  201,  Part  3,  ch. 

1,  tit,  4,  part  of  §  4 ;  Code  of  Rroc., 

g  20 ;  1852,  ch.  374,  g  6. 

g  233. 

CodeofProc.,g25. 

§234. 

1870,  ch.  408,  g  14. 

§  235. 
2  R.  S.,  203,  Part  3,  ch.  1,  tit.  4,  g 
14 ;  Code  of  Proc.,  g  26 ;  Code  of 
Proc,  g  27. 

§  236. 

1870,  ch.  408,  g  8. 

g  237. 

1850,  ch.  1,  g  1 ;  1862,  ch.  374. 

§  23a 

Code  of  Proc.,  part  of  g  24. 

g  239. 

1875,  ch.  366. 

§241. 

Code  of  Pioe.,  g  403 ;  2  R.  8.,  280^ 
Part  3,  ch.  3,  tit.  2,  §&  18, 19. 


tA 


eaowjaa  ci9  cxjdb  o9  civil 


A  242. 

1870^  ch.  406,  §  U  ;  1866^  eh.  396, 
§2. 
9243. 
Id.,  §13. 

1876,  ch.  131,  g  1. 

8  246. 
Id.,  §  2,  part  of. 

§247. 

Id.,  g  2,  part  oH 

§248. 

Id.,  §  3,  part  ol 
«249. 
1869,  ch.  99,  §  1 ;  and  part  of  3  3, 
of  ch.  131,  of  187B. 

§250. 

Part  of  §  3  of  the  act  of  1876,  and 
part  of  §  2  of  the  act  of  1869  above. 

§251. 

Code  of  Proo.,  §  266  amended. 

§  252. 

Id. 

§  253. 

Part  of  the  same  section. 

§254. 
1866,  ch.  422,  §§  1,  2,  amended  as 
to  salary  by  1870,  ch.  606. 

§255. 

Id.,  §  3. 

§  256. 

1868,  ch.  766,  parts  of  g§  8, 6. 

§257. 

Id.,  §§  3, 4. 
§  258. 

1871,  eh.  700,  parts  of  §g  1,  2: 

§  259. 
Id.,  g  3 ;  ch.  398  of  1874,  g  1. 

§  260. 

Id.,  part  of  g  1. 
§  261. 

Id.,  9  4 


iJ 


§262. 
Code  of  Ploc,  g  2B6. 

§  263. 
Sabetitnte  for  1873,  di.  239,  g  1. 

g  266. 
1873,  ch.  239,  g  2 ;  1864,  ch. 
10,  sub.  1,  as  amended  by  187( 
813. 

g  267. 
1873,  ch.  389,  g  1. 

g  268. 
Part  of  fhe  same  section;  18tf|i 
ch.  125,  g  26,  as  amended  hf 
1870,  ch.  470,  §  13 ;  and  1854,  di. 
96,  §  26,  as  amended  by  1867,  olu 
361,  g  6. 

g  269. 
1873,  ch.  239,  g  8 

g  270. 
1873,  ch.  239,  g  4 

§271. 
Id.,  g  6. 

§  272. 
Id.,  g  6. 

§  273. 
Id.,  g  7. 

§  274. 
Id.,  g  8. 

g  27S. 
Id.,  g  9. 

§  276. 
Id.,  §  10. 

§  277. 
Id.,  g  12. 

§  2781 
Id.,  g  11 ;  1854,  eh.  96,  gg  18,  14, 
as  amended  by  1867,  ch.  861,  g  S. 

§279. 
1864,  dL  96,  g  25,  as  amended  bj 
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bdtt 


saaoL 

PatOaoB  of  Code  of  Pxoc.,  §§  86, 
46;  1864,  ch.  96,  ^  22,  24,  as 
amaaded  by  1870,  eh.  813,  %  6, 
7;  and  1870,  eh.  470,  §  8. 

S  asL. 

Code  of  Proc., §§ 36, 88,  46;  1864, 
eb«  96,  §  23,  aa  amended  hj  1870,. 
eh.  313,  §  6. 

§  282. 

Part  of  Code  of  Piioe.,  g  86, 
amended. 

§283. 

1809,  eh.  661,  §  1. 

§  284. 

1828,  ch.  137,  §  9 ;  1864,  ch.  198, 
£  1,  8;  1839,  ch.  210,  §  6,  as 
amended  by  1842,  ch.  109,  §  2,  and 
by  1864,  ch.  96,  §  6 ;  and  by  1870, 
di.  411,  §  1 ;  1870,  ch.  470,  §  20; 
and  id.,  §  19,  as  amended  by  1871, 
eh.  282,  §6. 
f  286. 
184S,  tk.  229;  and  1864,  eh.  198,  §6. 

I  aB7. 

GoBst.,  axt.  6,S1S;  Codaof  Pioc., 
§40. 
i288w 

Sabetitate  for  1884,  ch.  196,  parts 
ef  ^  1,  8;  and  1862,  ch.  44,  §  1. 
1289. 
Paif  at  Code  of  Proc.,  §  266. 

I  290. 

Part  of  Code  of  Proc,  §  266. 

f  291. 

Code  of  Proc,  §  80. 

S292. 

Sob.  1 — taken  firom  1864,  ch.  96, 8 

10,  sab.  1. 
•*      2— from  sub.  ^  of  8  10,  of 

Act  of  1864. 
••      8— fr«  Mk  8, 8 10,  of  1864 
**      4     from  4  and  6  of  same  oe^ 

tiooandaelr 


Snb.  6 — from  sub.  6  of  same  see- 
tion  and  act. 

§293. 
1876,  ch.  139,  §  2. 

§294. 

Hub.  1— frmn  1864,  ch.  06,  §  12, 
"      2— from  1850,  ch.  138,  §  4 

§  29S. 
1854,  ch.  96,  S 1 ;  Const,  art  6,  §  12. 

§  296. 
Part  of  1864,  ch.  96,   §  22,   as 
amended  by  1870,  ch.  313,  §  6. 

§  297. 

Portion  of  1870,  ch.  313,  §  6. 

§  298. 

1839,  ch.  210,  §  6,  as  amended  by 
1842,  ch.  109,  §  2,  and  modi&ed  by 
1864,  ch.  96,  §  6,  which  was 
amended  by  1870,  ch.  411,  §  1. 

§  299. 
1874  ch.  232,  part  of  §§  1,  2. 

§  300. 
Part  of  1876,   ch.  127,  §§  1,  2, 
amending  1874  ch.  67,  §§  1,  2. 

§301. 
1854,  ch.,  96,  §  6,  as  amended  by 
1870,  ch.  411,  §  1 ;  1867,  ch.  211, 
§  1 ;  1874,  ch.  232,  g  6. 

§302. 
1839,  ch.  210,  §  6;  1864,  ch.  96.  g 
8;  also  id.,  §  34  as  amended  by 
1870,  ch.  313,  g  10. 

§303. 

1854,  ch.  06,  §  28,  as  amended  by 
1867,  ch.  361,  g  7,  and  by  1870,  ch. 
813,  §  9. 

9  304. 
1889,  ch.  210,  §§  9, 10,  as  amended 
by  1840,  ch.  251,  §  10;  and  1864, 
eh.  96,  §  29,  aa  amended  by  1867, 
ch.  861,  §  8. 

9  305. 
Id. 


Mt 
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§  30& 

That  part  of  1854,  eh.  96,  §  29, 
added  thereto  by  1857,  ch.  861,  §  8. 

%  307. 

1849,  ch.  125,  §  1 ;  1870,  ch.  470, 

§  1 ;  and  Const.^  art.  6. 
§  308. 

1849,  ch.  125,  §  3,  as  amended  by 

1863,  ch.  66,  g  2,  and  by  1870  ch. 

470,  §  3. 

9  309. 

1870,  ch.  470,  §§  19, 20,  as  amended 
by  1871,  ch.  282,  §§  5,  7. 

§310. 

Part  of  1863,  ch.  66,  §  3,  amending 
1849,  ch.  126,  §  7,  as  amended  by 
1860,  ch.  102,  §  2. 

8  3U. 

Part  of  §  14  of  ch.  126  of  1849,  as 
amended  by  1850,  ch.  102,  §  7,  and 
by  1870,  ch.  470,  §  11. 

8  302. 

1849,  ch.  125,  §  25,  as  amended  by 

1850,  ch.  102,  §  10,  and  by  ch.  66, 
of  1863,  §  6 ;  1870,  ch.  470,  §  20, 
as  amended  by  1871,  ch.  282, 
§7. 

§313. 
1865,  ch.  170,  as  amended  by  1866, 
ch.  311,  and  by  1867,  ch.  796,  and 
modified  by  1871,  ch.  282,  §  5. 

8  315. 

1872,    ch.    629,    §  8,   sub.    1-12 

and  Bub.  15 ;  1874,  ch.  645,  §  5 ; 

1875,  ch.  479,  §  1 ;  and  1876,  ch. 

379,  §§  1,  2. 
8  316. 

Id. 
8  317. 

1872,  ch.  629,  §  3,  sobs.  13, 14,  and 

2  R.  L.,  p.  882,  §  106. 

8  318. 

1852,  ch.  389,  part  of  §  10. 


8  319. 

New. 

8  320. 
1849,  ch.  144,  %  1,  8;  1803,  eh. 
889,  §  1 ;  1870,  ch.  682,  §  2;  187% 

ch.  629,  §  4;  see  also  2  R.  L.,  88S^ 
§108. 

8  321. 

1849,  ch  144,  §9. 
§  322. 

1872,  ch  629,  §  4 
8  323. 

1875,  ch.  479,  §  66. 

8  33'^> 
1872,  ch.  629,  §  4 

8  3^- 

1875,  ch.  479,  §  88. 

8  326. 

1874,  ch.  645,  §  8. 
8  327. 

New. 

8  328. 
1872,  ch.  438,  §  1,  and  part  of  1887, 
ch.  295,  §  6,  amended  in  accordance 
with  1878,  ch.  453,  §  2,  and  with 

1876,  ch.  413,  §§  1,  4 

8  329. 

1867,  ch.  296,  §  6. 

§  330. 

New. 

8  331. 

1849,  ch.  144  §  6. 
8  332. 

1876,  ch.  413,  §§  1, 4 
§  333. 

1876,  ch.  413,  ^  1,  4 

§334. 

1867,  ch.  784  §  8. 

8  33S- 
1876,  ch.  413,  ^  1, 4 

8  336. 

1872,  ch.  438  §  8. 
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bar 


1 337. 

im,  ch.  144,  S  10> 
{338. 

1875,  ch.  479,  g  4a 
I  339. 

1865,  ch.  400,  ^  2,  8;  1872,  ch. 
(09,  §  8,  second  sentence,  as  af- 
fected by  1876,  ch.  626,  and  2  B. 
L,  p.  384,  §  114. 

J  3*0. 
Code  of  Proc.,  §  30,  part  of  snb.  1. 
18  amended  hj  1870,  ch.  467,  §  1, 
ind  by  Const,  art.  6,  §  16;  id., 
sab.  3,  4,  6,  6,  7,  8, 9;  and  1864, 
(11.543. 

1341. 

New 

1312. 

Oode  of  Proc.,  g  80,  sab.  18,  as 
•mended  by  1876,  ch.  481,  §  8. 

I  343. 

fiabstitate  for  last  danse  of  sab.  1 
of  the  same  section. 
|3tOL 

2  R.  8.,  480,  Put  8,  ch.  8,  tti  6, 
§37. 

|3SL 

Id.,  §  88,  amended  to  hanponlie 
«ith  1847,  ch.  46a 

1352. 

6§39,41. 
1353. 

Ii,S41 
1351 

1M7,  eh.  280^  S  84. 

1356. 

Code  of  Proc.,  part  of  g  81,  as 

UKnded  by  1876,  ch.  481,  g  4; 

ud  1847,  ch.  470,  p«rt  of  g  24. 
1 366. 

Code  of  FMe.,  g  8L 

1387. 

Code  of  Proc,  g  89. 
{>1 


g  358> 
1869,  eh.  626,  g  1. 

g  359. 
1867,  ch.  271,  parts  of  S 1, 9^  & 

gseo. 

1876,  ch.  888. 

6  361 
186^  ch.  46,  g  1;  1806,  du  4»f 

1872,  ch.  749;  1878,  ch.  08. 

g  362. 
Code  of  Proc.,  g  78. 

g  363. 
Code  of  Proc.,  g  76. 

g  364. 

Code  of  Proc,  g  77. 
g  365. 

Code  of  Proc.,  g  78.  i 

g  366.  ; 

Code  of  Proc,  g  79k 
g  367. 

Code  of  Proc,  g  8a 
g  36& 

Code  of  Proc,  g  81. 
g  369. 

Code  of  Proc,  g  82. 

g  370. 

Code  of  Proc,  g  88. 
g371. 

Code  of  Proc,  g  84. 

g  372. 
Code  of  Pxoc,  g  8B. 

g  373.  1 

Code  of  Ftoc,  g  80. 

8  374. 
Code  of  Ptoc,  g  87. 

g  375. 
Code  of  Ptoc,  g  88. 

g  376. 

Code  of  Pxoc,  g  90,  sob.  1;  S  B. 

S.,  801,  Part  8,  ch.  4,  tit.  a,  g  47. 
g  380. 

Code  of  Proc,  g  74,  first  half  iC 

first  sentence;  and  id.,  g  8a 


facri 
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S381. 
Code  of  Ploe.,  g  90,  sab.  3. 

«382. 
Bab,  1—1877,  eb.  423. 
**    2,3,  4-Oode  of  Proo.,  g  91, 
subs.  2,  8,  4,  6, 1876, 
ch.  449,  §  2. 
**    5— Code  of  Pioc.,  g  91,  Bob.  6. 
**    fr-Hiew. 
**    7— 2  B.  8.,  296,  g  18,  sab.  2. 

«383. 

Sobe.  1,  2, 8— Code  of  Proc.,  g  92; 

1871,  ch.  733,  g  2. 
«»    4 — new. 
•*    6— new. 

«384. 
Code  of  PMC,  g  93. 

«385. 

Code  of  Proo.,  g  94. 

§386. 

Code  of  Proc,  g  9S. 

«387. 

Code  of  Pnc,  g  96. 

§388. 

Code  of  Prac,  g  97. 

§389. 

Code  of  Proc,  g  98. 
§393. 
Code  of  Proc,  g  108. 

§394. 

Code  of  Ptoc,  g  109. 

§395. 

Code  of  Pmc,  g  Ua 

§396. 

Code  of  Peoc,  g  lOL 

§398. 

Code  of  Ptoc,  g  99. 

§  399. 

Code  of  Pnc,  g  99.  T  & 

§400. 

Hew. 


g  401. 
CodeofFfeoc,810a 

§402. 
Code  of  Pnc,  g  102,  flxst 

§404. 
CodeofPnc,gl08L 

§406. 
Code  of  Ptoc,  g  104. 

Code  of  Proc,  8  lOB. 

§408. 
Code  of  Pnc,  8 106. 

§409. 
Code  of  FnC|  8 107. 

§410. 

New. 

§411. 

New. 

§412. 

New. 

§413. 
Code  of  PioC}  last  daose  of  8  Ti* 

§414. 

New. 

§41& 

New. 

§416. 
Code  of  Proe.,  fS  127, 189. 

§§  417, 418, 419, 420^  421, 422. 

Code  of  Proc,  ^  128, 129, 180. 

§423. 
Code  of  Pnc,  8 181. 

§424. 

Code  of  Pioc,  8 139. 

§  425> 

Code  of  Pnc,  g  133. 

§426. 
Code  of  Pnc,  8  184»  subs.  91  %  4 

§427. 

New. 


SOUBCBS  OF  CODE  OF  CIVIL  PBOGEDUBE. 


Ixvii 


1428. 

New. 

1429. 

New. 

I  430. 

New. 

{431. 

Sab.  1— 1860ch.  879,  §4. 
•*      2 — new. 
**      3— CodeofProc.,§134,BDb.l. 

1432. 

Code  of  Proc.,  §  184,  sab.  1;  1866, 
du  279,  ^  1-3. 

S433. 

1866,  ch.  279,  §  4. 

S434. 

Code  of  Ptoc.,  §  188,  fint  and  lart 
chwuieB,  and  sabe.  1, 2  and  4. 

S435. 

Ptet  of  1863,  ch.  611. 

{436. 

Ptet  of  1868,  ch.  611. 

S437. 

Blist  aentebee  new,  second  part  of 
1868,  di.  611. 

§438. 

Sob.  1,  a-Code  of  Proc,  §  186, 

sab.  1,  2,  3. 
«      7—1869,  ch.  167,  g  1. 
f  439. 
S440. 
Portionfl  of  Code  of  Proc,  §136. 

S441. 

Part  of  Ciode  of  Ploc,  U 1S6,  187. 

I  442. 

Put  of  Code  of  PMC,  g  186. 

{443. 

Hew. 

g44C 

Cbda  of  Ptoc,  gl88,  mh.  8. 

f  44B. 

Qoda  of  Ffte.^  g  186. 


§446. 
Code  of  Proc,  g  117. 

§447. 

Code  of  Proc,  g  118. 
§448. 

Code  of  Proc,  §  119. 

§449. 
Code  of  Proc,  part  of  g  HI,  and 
aU  of  §  118. 

§450. 
Code  of  Proc,  g  114 

§451. 

Code  of  Proc,  g  176. 

§452. 
Code  of  Proc,  g  122. 

§453. 

New. 

§  454. 
Code  of  Pmc,  g  120. 

§455. 
1841,  ch.  282,  g  t 

§  456. 
Code  of  Ptoc,  g  186k  fld>.  2, 8. 

§457. 
1882,  ch.  278,  g  2  of;  as  amended 
by  1836»  ch.  211,  g  1. 

§458. 
2  B.  S.«  444, 446,  Part  9,«Ii.8  tit. 

1,§1. 
§459. 

Id.,  §  2. 
§460. 

Id.,g3. 
§461. 

Id.,  g  4. 
§  462. 

Id.,  §6.  • 

§463. 

New. 

§  464. 

New. 
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8  465. 

New. 
§466. 

New. 

§467. 

New. 

§468. 

2  B.  8.,  446,  Part  8,  ch.  8,  tit.  2, 
§1. 
§469. 
Id.,  §  2,  amended  in  accordance 
with  Code  of  Proc.,  §  116. 

§470. 
Oode  of  Proc.,  §  116,  sub.  1. 

§471. 
Id.,  part  of  gab.  2. 

§472. 
First  sentence,  Code  of  Proc.,  §  116 ; 
second  sentence,  new;  third  sen- 
tence, 2  B.  a,  446,  Part  S,  ch.  8, 
tit.  2,  §  4. 

§473. 
Code  of  Proc.,  part  of  g  116. 

§  474. 

Code  of  Proc,  §  420. 
§475. 

2  B.  S.,  446,  Part  8,  eh.  8,  tit.  2, 

§6. 
§477. 

2  B.  S.,  447,  Pact  8,  ch.  8,  tit.  2, 

§12. 
§478. 

Code  of  Proc.,  §  141. 

§479. 
Code  of  Proc.,  part  of  §  ISOi. 

§480. 

New. 

§481. 

Code  of  Proc.,  §  143. 
§  482. 

New. 

§483. 
Code  of  Pnc,  S 167. 


§484. 

Code  of  Proc.,  §  167. 

§  487. 
Code  of  Proc.,  §  148. 

§488. 
Code  of  Proc.,  §  144,  amended  hf 
adding  sub.  6. 

§490. 
First  sentence,  part  of  Code    ef 
Proc.,  §  145,  remainder  new* 

§492. 
Code  of  Proc.,  second  sentence  of 
§  146,  consolidated  with  id.,  g  161. 

§493. 
Code  of  Proc.,  §  166. 

§494. 

Code  of  Proc.,  §  163. 

§497. 

Code  of  Proc.,  §  172,  am  ameaJad 
in  1861. 

§498. 
Code  of  Proe.,  §  147. 

§  499. 
Code  of  Pxoc.,  S 148. 

§  500. 
Code  of  Proc.,  §  149. 

§501. 

Code  of  Proc.,  §  160. 
§  502. 
Sub.  1—2  B.  8.,  364,  Part  8,  ch.  6, 
tit.  2,  §  18,  sub.  8. 
«     2— 2  B.  8.,  364,  Part  8,  ok.  i^ 

tit.  2,  §  18,  sub.  9. 
**     8— subs.  7  and  10. 

§503. 
2B.  8.,  866,  Part  3,eh.^ttt9, 
§§21,22. 

§504. 

Code  of  Proc.,  §  268. 
§505. 
2  B.  8.,  366,  Part  3,  ch.  6,  tit  ^ 
§26 
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i  506. 

Id.,  §S  2S,  24. 

S  sorr. 

Code  of  PNC,  §160. 
§  509. 

S  511. 

Code  of  Proc,  §  244  ^ 

§  512. 
Code  of  Proc.,  §  246,  amendment 
of  1858. 

8  513. 

8  B.  S.,  852,  Part  S,  ch.  6,  tit  2,  § 
7. 

§  514. 

Code  of  Proc.,  §  163,  part  oL 

Code  of  Proc.,  g  164. 

§516. 

Code  of  Ptoc.,  §  168. 

§517. 

New; 

§  518. 

Code  of  Proc,  §  140. 

§519. 

Code  of  Proc.,  §  159. 

§  520. 

Code  of  Proc.,  g  166. 

§521. 

New. 

§  522. 

Code  of  Ploc,  g  168. 
§  523. 

Virat  sentence.  Code  of  Proc,  §  156; 
second  sentence,  1854,  ch.  75;  con- 
etnding  sentence,  Code  of  Piroc.,  § 
157. 

§524. 

New. 

§  525. 
Part  of  Code  of  Fkoc,  g  157. 


§  526 
Code  of  Proc.,  g  167. 

§  527. 

New. 

8  528. 

New.  , 

§  529. 
2  R.  8.,  174,  Part  3,  ch.  1,  tit.  9^  I 
41 ;  and  1838,  ch.  14,  g  1. 

§  530. 
Code  of  Proc.,  g  163. 

§  531. 

Code  of  Proc.,  g  158. 

g  532. 

Code  of  Proc.,  g  161. 

§533. 
Code  of  Proc.,  g  162,  part  o& 

§534. 
Code  of  Proc.,  g  162. 

§535. 
Code  ci  Ptoc.,  §  164»  ^ith  the  hut 
sentence  of  g  165. 

§536. 
Code  of  Pioc.,  g  166. 

§537. 

First  sentence  Code  of  Proc.,  1 247f 
second  and  third  new. 

§538. 
Code  of  Proc,  g  162. 

§  539. 

Code  of  Proc,  g  169. 

§540. 
Code  of  Proc,  g  170. 

§541. 

Code  of  Proc,  g  171. 
§542. 

Code  of  Proc,  g  172. 
§543, 
Code  of  Proc,  g  146,  and  part  of  g 
172. 

§544. 
I     Code  of  Proc,  g  177. 
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§  546« 
Code  of  Proc.,  §  160,  part  oL 

9  546. 
Code  of  Piroc.,  §  160,  part  of. 

§548. 

Code  of  Ptoc,,  §  178. 
§549. 

Code  of  Proc.,  §  179,  as  amended 

t>7 1875,  ch.  28,  §  1. 

§  550. 
Sub.  1— Code  of  Ptoc.,  g  179,  sub.  3. 
"     2 — sab.  6  of  same  section. 
^    8 — part  of  sab.  2  of  the  same 
section* 

SS82. 

New. 

6  SS3. 
Code  of  Ptoc.,  §  179. 

§  554. 

New. 

§555. 
2  B.  8..  348,  Parts,  ch.  6,  tit.  1,  §  9. 

§556. 
Code  of  Pioc.,  §  180. 

§557. 
Code  of  Pfoc,  §  16L 

§558. 
Code  of  Proe.,  |  IBS. 

§55©. 

Code  of  Proc.,  g  182,  first  aentenoe 
amended  to  acooid  with  1876,  ch. 
28,  §  1,  and  1876,  ch.  44Q,  §  11. 

§560. 

New. 

§561. 
Code  of  Proc.,  §  183. 

§562. 

Code  of  Pnc,  g  184. 

§563. 

Code  of  Proc,  1 186,  first  ebrase. 
§  564. 

New. 


§565. 
2  B.  S.,  290,  Part  3,  ch.  8,  tit.  ^  S 
86. 

§566. 

Code  of  Proc.,  g  183. 
§567. 

Code  of  Proc,  g  183  and  g  904.       ' 
§568. 

Code  of  Proc.,  g  206. 

§  572. 
Code  of  Proc.,  g  288. 

§  57a 
Code  of  Proc,  §  186. 

§574. 

New. 

§  575.  . 

Code  of  Proc,  g  187. 
§576. 

2  B.  S.,  880,  Part  8,  eh.  6,  tii.  6, 8 
20. 

§577. 
Code  of  Proc,  g  192. 

§57a 

Code  of  Proc,  g  193. 
§579. 
Code  of  Proc,  g  194. 

§  580. 

Code  of  Proc,  g  196. 

§58L 

Code  of  Proc,  g  196. 
§582. 

Code  of  Proc,  §  197. 

§  583. 

Code  of  Proc,  g  198. 

§584. 
Code  of  Proc,  g  199. 

§585. 
Code  of  Proc,  g  200. 

§586. 

New. 

§  587. 
Code  of  Proc,  g  20L 
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§588. 

Oodeof  Pmc  §208. 
§589. 

Code  of  Pmc,  S  S08> 
8  590. 

New. 

gsai. 

Code  of  Fmc,  g  188. 

§592. 

Code  of  Pmc,  g  18& 
§593. 

Code  of  Fkoe.,  g  189. 
§594. 

New. 

§595. 
New. 

§596. 

Code  of  Fnc,  g  190. 

§597. 
3  a.  8.,  382,  Part  8,  eh.  (^  tti  6, 
§31. 

§596 

Id.,  §32. 

§599. 

Id.,§83. 

§600. 

184S,  eh.  2B1,  g  4;  CSode  of  Pkoe., 
§191. 

§60L 
Codeof  Fkoe.,gl91;  SB. a, 880, 
Put  S,  ch.  6^  tit  (^  %  16,  84. 

§602. 
Part  of  Code  of  Proe.,  g  21& 

§603. 

Code  of  Proc,  g  219. 

§60t. 

Code  of  Pne.,  g  210. 

§606. 
1861,  ch.  488,  g  1,  and  part  of  g  2. 

§606. 

Code  of  Ptec  g  aa 


«   1 


g  607. 
Code  of  Pnc,  §  220,  part  ot 

g  608. 
Code  of  Ptoc.,  §  220,  part  cL 

§  609. 
Code  of  Ptoe.,  ^221,  223. 

g  610. 

New,  except  last  sentmoe 

Code  of  Pioc,  §  220. 
§611. 

2  R.  8.,  188,  Part  8,  oh.  1,  ttk  S;  f 

139. 

§612. 
Id.,  §  140. 

§  613. 
Id.,  §  141. 

§614. 
Id.,  g  142. 

§615. 
Id.,  g  143 

§616. 
Id.,  g  144. 

§617. 
Id.,  §145. 

§618. 

Id.,  §  148. 
§  619. 

Id.,  g  147. 

§  620. 
Code  of  Ptoe.,  g  fitt. ' 

§621. 

New. 

§  623. 
Code  of  Pioe.,  %  222,  224,  aadt 
B.  8.,  190,  Part  8,  oh.  1,  tit.  S^  f 
146. 

§624. 

New. 

§625.  .     -. 

New. 

§626. 

Now. 
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Code  of  Pioe.,  9S  235,  Sae. 
§928. 

New. 

Se29. 

New. 

S63a 

New. 
§635. 
Code  of  IVoe.,  ^  227, 220. 

«63e. 

Id. 

£637. 

Amendments  to  Code  of  Proc, 
227,  229,  by  1876,  ch.  28,  §8  3, 3. 

S  638. 

Code  of  Fxoe.,  §  228,  and  part  of 
§227. 

«639. 
Code  of  Pioe.,  last  eentenoe  of  § 
229. 

§640. 
Code  of  Pnc,  §  23a 

8  641. 

Code  of  Pnc,  §  231. 

8  642.- 

New. 

8  644. 

Part  of  Code  of  Proc.,  8  232,  and 
2  R.  S.,  ^  Part  2,  ch.  6,  tit.  1  art 
1,87. 

864S. 

New. 

8646. 

1846,  ch.  234,  §  1. 

8  647. 

CodeofPfoc.,S234,aad§237,8Qb.2. 

New. 
8  649. 
Oode  of  Pmc,  %236, 132. 


§650. 
Code  of  Pnc,  S  286,  part  id. 

§651. 

Id.,  remainder. 

§  652. 

1841,  ch.  242,  8 1 
§653. 

Id.,  §2. 

§654. 
2  R.  S.,  4,  Part  %  dk  B,  fit.  1,  art. 
1,  §  8,  first  clause. 

§  655l 

Cede  of  Proc,  part  of  §  23S. 
§656. 

Code  of  Proc,  §238;  and  2  B.  S., 

4,  Part  2,  ch.  6,  tit.  1,  art.  1,  part 

of  §9. 

§657. 

2  B.  8.,  4,  Part  2,  ch.  6,  tit.  1,  art 

1,  §  10. 
§658. 

Id.,  §11. 
§659. 

New. 
§  660. 

2  B.  S.,  6,  Part  2,  ch.  6,  tit.  1,  ari 

1,  §  13. 
§  661. 

New. 
§  662. 

2  B.  8.,  6,  Part  2,  ch.  6,  tit.  1,  art 

1,814. 
§663. 

Id.,  §  16. 
§  664. 

Id.,  §  16. 

§  665. 
Id,,  §  17. 

§  666. 

Id.,  §  18. 
§667. 

2  K.  S.,  6,  Part  %  ch.  B,  tit.  1, 

1*  8 19. 
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8  06& 
Id.,  §  20. 

866a 

U.,  §  21. 

8  670. 

Id.,§2S. 

8671. 

Id.,  §24. 

8  672. 

2  R.  a,  7,  Part  2,  eh.  6,  ti«.  1,  art. 
1,829. 

8  673. 

Id.,  §  26. 
8  624. 

Code  of  Fmc  §  282. 

8  675. 

New, 

8  676. 

New. 

8  677. 
CodeofPioe.,8238;  1845,cli.234, 
82. 

8  678. 
8  679. 

§680. 

New. 

8681. 

2  R.  8.,  13,  Part  2.  eh.  6,  Ut.  1,  art. 
1,§66. 

8682. 
Code  of  Pioc,  §  24L 

868a 

Id. 

8  686. 
§687. 
Code  of  Proe.,  §  240i. 

§688. 

Code  rf  Proc,  8  241. 
§689. 

New. 

8  660. 
Code  of  Proe.,  8  241,  part  of. 


8  691. 
Id. 

8  692. 

New. 

8  697. 
2  B.  S.,366,  Part  8,Gh.  6,  fit.  6, 
14,  IB. 

8  696. 

New. 

8  701. 

New. 

§  702. 

New. 

8  705. 

New. 

g  706. 

New. 

8  707. 

New. 

8  708. 

Code  of  Proc.,  §  287. 
8  709. 
Code  of  Proc.,  §§  237,  289, 240. 

8  710. 
Code  of  Proc,  §  289. 

8  711. 

Code  of  Proc.,  §  182. 

8  712. 

Code  of  Proc.,  §  242 ;  2  R.  S.,  18, 

Part  2,  ch.  6,  tit.  1,  art.  1,  §  66. 
8  713. 

Code  of  Proc.,  §  244,  sub.  1,  2,  S, 

and  part  of  3. 

8  716. 

1845,  ch.  112,  §  1. 

8  717. 

Code  of  Proc.,  §  244. 

8  718. 

Code  of  Pioc.,  §  244. 

8  720. 

New. 
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8  721 

2  R.  8.,  424, 426,  Part  8,  ch.  7,  lit 

6,  §7. 
§  722. 

Id.,  §  8. 
§  723. 

Code  of  Pnc,  §  173  and  part  of  § 

176. 

8  724. 

Code  of  Proc.,  §  174 
8  725. 

2  R.  S.,  424,  Part  3,  ch.  7,  tit.  5,  § 

6. 

§  726. 
Code  of  Proc.,  §  422. 

8  727. 
2  B.  S.,  426,  Part  8,  ch.  7,  tit.  6,  g 
9. 

8  728. 

Code  of  Proc.,  g  406. 
8  729. 
2  B.  8.,  666,  Part  3,  ch.  8,  tit  17, 
§38. 

8  730. 

Id.,  §  34. 

8  731. 

2  B.  8.,  663,  Part  8,  ch.  8,  tit  17, 
§20. 

8  732. 

New. 

8  733. 

2  B.  8.,  664,  Part  3,  ch.  8,  tit  17, 
§§  21,  22;  Code  of  Proc,  §  386. 

8  734. 

Id.,  §  23. 

8  735. 
Code  of  Proc.,  part  of  g  388. 

8  736. 

Code  of  Ploe.,  §  886 
8  737. 

Code  of  Proc.,  g  887. 

8  738. 
Code  of  Proc.,  g  886. 


8  739. 

Code  of  Proc.,  8  886. 
8  740. 

New. 

8  743. 

2  B.  a,  171,  Part  8,  ch.  1,  tti.  ^  6 
21. 

8  744. 
Id.,  §  22. 

8  746. 

Part  of  1848,  ch.  277,  g  1 ;  2B.a, 
171, 172,  Part  8,  ch.  1,  tit  2,  ^  17, 
18,  24;  1847,  di.  280,  §  71. 

8  746. 
2  B.  8.,  171,  Part  8,  ch.  1,  tit  2, 
17, 18,  21 ;  1847,  ch.  280,  g  88. 

8  747. 
1848,  ch.  277,  §  8. 

8  748. 
1848,  ch.  277,  §  1. 

§  749. 
Id.,  §  4. 

8  750. 

2  B.  8.,  172,  Part  8,  ch.  1,  tit  91. 

26,27. 
8  751. 

Id.,  §  28. 
8  753. 

Id.,  ^  19,  20, 26. 
8  754. 

New. 
8  755. 

Code  of  Piroc,  §  121,  flist  BenteaM. 
8  756. 

Id.,  third  aentenee. 
8  757. 

Id.,  second  sentence. 
8  758. 

2  B.  a,  886,  Part  8,  ch.  7,  tit  1, 8 

1. 

8  759. 
2  B.  8.,  184,  Part  8,  ch.  1,  tit  ^  S 
108, 109, 116, 117, 120,  and  121. 
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{760. 

Id. 

8  761. 

Code  of  Pmc,  §  121,  fifth  sentence. 
1762. 

New. 

S763. 
SB.  S.,  887,  Part  S,  ch.  7,  tit.  1, 
H 

I  764. 
Code  at  Proc,  g  121,  fourth  sen- 
tence. 

(765. 

SB.  a,  887,  Part  8,  ch.  7,  tit.  1, 

§5. 
(766. 

Ii,§  14,  and  1882,  ch.  296,  §  8. 
1767. 

Codeof  Proc.,  §400. 
I  788. 

Code  of  Proc.,  §  401,  sub.  1. 
1 769. 

Code  of  Proc.,  §  401,  sab.  4. 
f  770. 

Code  of  Proc,  §  401,  sab.  2. 
|77L 

Codeof  Proc,  §404. 

|771 

Code  of  Ptoc.,  §  401,  sab.  3,  and  § 
SSi 

J773. 

New.  • 

1771 

Code  of  Ptoc,  §  408. 
J775. 

Code  of  Proc.,  §  401,  sab.  0. 
1 776. 

« B.  a,  281,  Part  3,  ch.  3,  tit.  2,  § 

»;  2  B.  a,  173,  Part  3,  ch.  1,  tit. 

%S32,33,84. 
§777. 

New. 


§  77a 
2  R.  S.,  281,  Part  3,  di.  3,  tit.  ^ 
§28. 

§  779. 
1876,  ch.  481,  §  12. 

§  780. 

Code  of  Proc.,  ^402,  413. 

§781. 
Code  of  Proc.,  part  of  §  406. 

§  782. 
Code  of  Proc.,  part  of  §  406. 

§  783. 
Code  of  Rtoc.,  §  174 

§784.  • 
Code  of  Ptoc.,  §  406. 

§  785. 

New. 

§786. 
2  R.  8.,  188,  Part  3,  ch.  1,  tit.  9^ 

§106. 

§  787. 
Code  of  Proc.,  §  42B. 

§  788. 
Code  of  Proc.,  §  407. 

§789. 
1876,  ch.  49,  §  6. 

§790. 

New. 

§791. 

§792. 
1873,  ch.  70,  §§  1,  3. 

§  793. 

New. 

§  794. 

1849,  ch.  439,  S  18> 
§  795. 

Id.,  §  17. 

§  796. 
Code  of  P»)c,  §406. 

§  797. 
Code  of  Ptoc.,  ^  409,  410,  «U 
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8  798. 

Code  of  Ptoe.,  §  412. 

§799. 

Code  of  Proc.,  §&  414, 417. 

9  800. 

Code  of  Pnc.,  §  41B. 

§801. 

New. 

§802. 
Code  of  Prac,  §  418,  and  part  of  § 
408. 

§  803. 
2  R.  8.,  199,  Part  8,  ch.  1,  tit.  8,  § 
21 ;  Code  of  Pxoe.,  §  388 ;   1841, 
ch.  38. 

§  804. 
2  B.  S.,  199,  Part  8,  ch.  1,  tit.  8,  § 
22. 

§  005. 

Id.,  §§  23,  26. 

§  806. 
Id.,  §  24. 

§  007. 

Id.,  §  26;  Code  of  Pioe.,  §  888. 

§  808. 

Id. 

§  009. 
2  B.  8.,  200,  Part  8,  oh.  1,  tit.  8,  § 
27. 

§810. 

New. 

§8U. 

New. 

§812. 

New. 
§813. 

New, 

§814. 

New. 
§815. 

N«w. 


] 


§016. 

Code  of  Proc.,  §  423. 

§017. 
2  S.  &,  888,  Part  3,  ch.  0,  tit.  0,  S 
86. 

§018. 

Id.,  §  87. 

§8:19. 

Id.,  §38. 

§  020. 
Code  of  Proc,  §  122,  last  Bentemce. 

§021. 

Code  of  Proc.,  §  274,  third  eentence. 

§022. 

§  023. 
Code  of  Proc.,  §  72. 

§024. 

Code  of  Proc.,  §  416. 
§  825. 

1847,  ch.  470,  §  20. 

§  826. 
2  R.  8.,  662,  Part  8,  ch.  8,  tit.  17, 
§10. 

§  027. 
1847,  ch.  280,  §  77. 

§  82a 

Code  of  Proc.,  §  398 ;  1867  ch.  887, 
§1. 

§  829. 
Code  of  Proc.,  §  899. 

§  830. 
§831. 

1867,  ch.  887,  §2, 8;  1876,  ch.  428. 
§  832. 

§  833. 
2  R.  8.,  406,  Part  8,  ch.  7,  tit.  3,  § 
72. 

§834. 

Id.,  §  73. 

§  835. 

New. 
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9836. 

New. 
§837. 
2  R.  S.,  40B,  Part  8,  eh.  7,  tit.  S,  § 
71. 

(838. 

Code  of  Proc,  §  893. 
8  839. 

2  R.  S.,  407,  Part  8,  du  7,  tit  S,  § 
80. 

§84a 

2  B.  8.,  406,  Part  8,  du  7,  tit.  8,  § 

77. 
8841. 

1 B.  &,  7^,  Part  a>  ch.  1,  tit  6,  §  6. 
88U. 

2  B.  8.,  284,  Part  8,  eh.  8,  tit  2,  § 

48. 

8843. 
2  B.  8.,  662,  Part  8,  du  8,  tit  17, 
§11. 

8  844. 

New. 

8  845. 

2  B.  8.,  407,  Ftet  8,  eh.  7,  tit  8,  § 

82. 
8  846. 

Id.,  §88. 

8  847. 

Id.,  §84. 
884& 

Id.,  §86. 
8  849. 

Id.,  §86. 

§850. 

Id.,  §  89. 

8  851. 
U^§90. 

§862. 

2  B.  8.,  400^  FiBrt  8»  cb.  7,  tit  8, 9 
42. 

8853L 

Id.,94S. 


§854. 

Id.,  §  44. 

§  855. 
Id.,  §§  46, 46. 

§  856. 

Id.,  §  47. 
§857. 

Id.,  §  48. 

§858. 
Id.,  §48. 

§  859. 
Id.,  §  60. 

§  860* 
Id.,  §  61. 

§  861. 
Id.,  §  62. 

§862. 

Id.,  §  63. 

§863. 

Id.,  §64. 
§864. 
Id.,  §66. 

§865. 

New. 

§  866. 
1888,  ch.  129. 

§867. 

New. 

§  868. 

New. 

§  870. 
See  Code  of  Fkoe.,  89  890, 891, 882, 
397; 

§871. 

2  B.  S.,  891,  898,  Part  8,  du  7,  ttt. 

3,  portiona  of  §§  1, 2, 88  and  84. 
§  872. 

Taken  horn  §§  2, 84. 
§873. 

Id.,  §  S  and  hust  danae  of  8  84. 
§874. 

Id.,  9 10. 


tomii 
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8  875. 

New. 

§876. 

2  R.  8.,  892,  Part  S,  ch.  7,  lit.  8,  § 
6;  and  id.,  §86. 

§879. 
1847,  ch.  280,  ^  78, 79. 

§880. 
2  R.  8.,  892,  Part  8,  ch.  7,  tit.  8,  g 
6,  and  part  of  g  6;  2  B.  8.,  899, 
Part  8,  oh.  7,  tit.  8,  §  87. 

§881. 

Parts  of  id.,  gg  7  and  39. 

§882. 

Id.,  remainder  of  gg  7  and  89. 

§  883. 

Id.,  ^9  and  40. 

§884. 

Id.,  g  88. 

§885. 
Code  of  PMC,  g  401,  sab.  7. 

§  886. 

Last  claoae  of  Code  of  Ptoe.,  g  891. 

§  887. 

1862,  ch.  87B,  g  1. 
§888. 
Id. 

§889. 

1862,  ch.  875;  and  2  B.  8.,  893, 
Part  8,  ch.  7,  tit.  8,  gg  11  and  12. 

§89a 
Id.,  g  la 

§89L 

Id.,  g  14,  aa  amended  by  eh.  420  of 
187S. 

§892. 
Id.,  g  IS. 

g  89a 

New. 

§89«. 

New. 


8  895. 

New. 

§896. 

New. 

§897. 

New.  I 

8  896. 

18SS,  ch.  887, 8  4. 
8  899. 

Id.,  the  latter  half  of  8  4  aaA  8  il 
§900. 

New. 

8  801. 
From  2  B.  a,  894,  Put  8,  eh.  7,  ttb^ 
8,  g  16,  and  1868,  ch.  887,^  6^  7* 
and  8. 

§  902. 
1863,  ch.  387,  g  7. 

8  903. 

New. 

8904. 

From  2  B.  8.,  898,  Part  ^  dk7« 
tit.  3,  g  17. 

8  805. 

Id.,  g  18. 
8  906. 
Id.,  g  10. 

g  907. 
Id.,g2Q. 

8  908. 

Id.,  g  21. 
8  809. 

Id.,  823. 

8  910. 
1863,  ch.  887,  g  14. 

8  911. 
1863,  eh.  887,  8  18;  S  B.&  M^ 
Part  8,  ch.  7,  tit.  9, 8  23. 

§912. 

New. 

§913. 

New. 
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1 911 

SR.8^  397,  Put  S,  eh.  7,  tit.  S,  § 
Sl^  wamended  by  1867,  ch.  68,  §  1. 

(91& 

U,  §30  and  part   of    §81,   aa 

imended  by  1867,  eh.  68,  §  1. 
{916. 

Ii,§31, 08  amended  by  1867,  ch. 

<8,§3. 
(917. 

Ii,§32. 

1 918. 
1831,  eh.  191,  §  1. 

1 919. 

li,§3. 

|9n. 

iLS.,  663,  Pait  8,  eh.  8,  tit.  17,8 

& 

1982. 

Hew. 

1923. 

l^ch.  271,88. 
i»l 

)B.  8.,  283, 284,  Fait  8,  eh.  8,  tit. 
9^i46,47. 

|S8S. 

l»,d>.909,  §L 

1836,  eh.  180,  8 1. 
iS27. 

l»8,eL  244,81. 
i«8L 

)La,  141,  Pttrt  3,  eh.  8,  tit  1,  8 

17. 

i». 

IMS,  ch.  206,   as  taaaeoAeH  by 
lM,eh.689. 
1930. 

I^  pvtB  of  §8 1,  S. 
1931 

I^pntofSl. 


§932. 

1  B.  S.,  184,  Part  1,  ch.8,tit.7,  Si 
8,12. 

§933. 

New. 

§  934. 

1  B.  a,  860,  Part  1,  ch.  11,  tit.  4, 

§16. 
§  93S. 

1  B.  8.,  769,  Part  2,  ch.  8,  §  16, 

and  first  sentence  of  §  17. 
§  936. 

Id.,  remainder  of  8 17. 
§  937. 

1833,  ch.  an,  8  9* 

§938. 

a  B.  8.,  269,  Part  8,  ch.  2,  tit.  4, 

§246. 
§939. 

Id.,  %  346,  247. 

§9*0. 

Id.,  §248. 

§941. 

1832,  ch.  168,  88  1>  2;  1861,  ch. 

400,87;  1870,  ch.  291,  tit.  8,  § 

16. 
a  942. 

Code  of  Ploc.,  8496 ;  1848,  ch.  812. 
§943. 

1846,  ch.  808,  8 1' 
§944. 

1846,  ch.  240,  8 1 ;  1876,  ch.  299. 
§945. 

1862,  ch»  261,  u  amended;  1866, 

ch.  612. 

WO. 

1  B.  8.,  761,  Part  %  ch.  8,  8  27. 

§947. 

New. 

§948. 

1836,  ch.  489,  8 1. 
§949. 

Id.,  82. 


1 
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§  95a 

Id.,  8  8> 
8  961. 
Id.,  §  4. 

§  952. 
2R.S.,  896,  Fait  8, du 7, tit. 8, 
§86. 

§953, 
Id.,  §  27. 

§994. 
Id.,  g  88. 

§956. 
1876,  ch.  136,  portions  of  ^  1, 2, 8, 
and  9. 

8  957. 
2  R.  S.,  408,  Ports,  oh.  7,  tit.  8, 
first  part  of  §  59. 

§968. 

Id.,  remainder  of  §89  Mwnded. 

§959. 

Id.,  §  60. 

§  960. 

Id.,  part  of  g  61,  and  1848,  eh.  197, 

§1. 
§961. 

1847,  ch.  470,  g  4a 
§962. 

2  R.  a,  897,  Part  8,  ch.  7,  tit  8, 

part  of  g  28 ;  and  1846,  eh.  240,  g  3. 

§  963. 
Code  of  Proc.,  g  84B. 

§  964. 
Code  of  Proc,  gg  349,  Xfk 

§965. 
Code  of  Proc.,  g  2fi2. 

§  966. 
Code  of  Proc.,  g  261. 

§  967. 
Code   of  Proc.,   §261,   and  but 
clause  of  §  258. 

§  968. 
Code  of  Proc,  g  268. 


§969. 

Oodeof  Pxoc, 

88353,264. 

§97a 

Code  of  Ptoe., 

§284,  part  a£. 

§971. 

Id. 

§972. 

Id. 

§974. 

New. 

§  975. 

New. 

§976. 

Code  of  Proc., 

§266. 

§  977. 

Code  of  Proc., 

§266,  as  ammwdkm 

by  1876,  ch.  481,  g  9. 

§978. 

Code  of  Proc, 

g257. 

§979. 

New. 

§980. 

Code  of  Proc, 

gM8. 

§981. 

Coda  of  Proc, 

8288. 

§982. 

Code  of  Proc, 

g  128,  except  Bob.  4. 

§  983. 

Sub.  1,  2— Code  of  Proc,  g  12A. 

'<      8— GodeofPioc.,gl28,8i]b.4. 

§984. 

Code  of  Proc, 

gl38. 

§  985. 

Code  of  Proc, 

8126. 

§986. 

Id. 

§987. 

Code  of  Proc, 

partof  8U& 

§988. 

Code  of  Pnct 

8138. 

§989. 

New. 
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I  99a 

Rev. 

fSOL 

Bew. 

1998. 

K6W. 

1993. 

New. 

f  9M. 

Fixst  Mntenoe  of  Code  ef  Iham^  g 
968,  and  fooiih  of  g  373. 

S99S. 

8  B.  a,  ^2,  Part  8,  eb.  7»m.  4» 
8g78,74;  Code  of  Pkoc,  g  964, 

|996L 

New. 

I  907. 

Code  of  Pkoc,  gflO^Ka 
1988. 

89991 

Codeof  Pkoc,  ga6A. 
§1000. 

Codeof  Proc.,  g36S. 
SIOOL 

Code  of  Proc.,  g  968. 

fioox 

Code  of  Proc,  g  98B. 
81003. 

New. 

f  lOOC 

New. 

81O0& 

1839,  eh.  1S6,  g  t, 
§1006. 

2  B.  a,  432,  Ftet  8,  eh.  7,  tit.  4, 
g76. 

§1007. 

New. 
81008. 

Code  of  Prac,  gg  8B8, 364»  Ml 
f  1080. 

Code  of  Ptoe.,  g  MS, 


f  soia 

Cbdeef  Ptae.,  gMV. 

§  imi. 

Code  (^  Prae.,  SI  879  and  fl78> 

gl012. 
g  1013. 
Code  of  Pnc,  g  371. 

Code  of  Pioo.»  g  378. 
g  1015. 

Code  of  PMC  1 371»  giik  St  & 
»10ML 

8  B.  &,  IH  Fart  %  flk.  flk  tft*  <^  f 

44. 

g  1017. 

g  1018. 
Code  of  Fkoc,  g  373. 

gmA 

Code  of  Proc,  g  373. 

gioaa 

New. 

g  loai. 
*i9sa 

Code  of  Prae.,  %  367,  an. 

gioaa  : 

New. 
§1024. 

Codeof  Ploc,,  §818. 
g  1025. 

Code  of  Ptoe.,  g  378. 

g  1026. 

2  B.  a,  884,  Ptet  8,  eh.  0k  tilk  %  C 
46. 
§1027. 

2  B.  a,  411,  Ptet  8,  eh.  7,  «ik  ^  I 

18. 
g  1028. 

Id.,  g  14. 
§  1029. 

§1030. 
Sob.  1—3  B.  a,  41B,  Ftet  IV  «k  7f 
tit  4,  g  88,  mk  a 
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Sab.  &-1842,  di.  136,  g  10;  1862, 
eh.  230,  g  10;  1874,  ch.  446, 
tit  8,  g  11. 
**    8— 1847,  ch.  460,  g  148. 
**    4— 2  R.  8.,  416,  Part  S»  ch.  7, 

tit.  4,  g  88,  sab.  1. 
•*    5— New. 
•<    6,  7,  8—2  B.  S.,  416,  g  83, 

saba.  6,  7,  8. 
«    9, 10-1861,  ch.  216. 
**  11—1876,  ch.  223,  g  69. 
*«  13—3  B. 8.,  416,  g83,  sab.  6; 
1846,  ch.  244;  1847,  eh. 
460,  g  180;  and  184B,  oh. 
188. 
§  103L 
2  B.  &,  416,  PaH  8,  eh.  7,  tit.  4,  g 
8S|  sab.  4* 

§1032. 
Id.,  g  38,  sabfl.  1, 8>  8>  and  8  84. 

§1033. 

Id.,g86. 

§1034. 

§1035. 
a  B.S.,  411,  Ftek  8,  eh.  7,  tit.  4, 
ggl2,18. 

§1036. 

Id.,  flnt  daiue  of  g  18. 
§1037. 

SB. a,  413,  Ptek  8,  clk7,tit.4, 

gl6. 

§  1038. 

Id.,ggl6^9(k 
§1039. 

id..^ao,4a 

§  1040. 
Id.,  g  17. 

§]J04L 
Id.,g28. 

§1042. 
Id.,gai 

§1043. 


§1044. 

ld.,gaflL 
§1045. 

Id.,g27. 
§1046. 

Id.,g2a 
§1047. 

id.,gaoi 

§1048. 

Id.,  g  801 

§  1049. 
Id.,  g  81. 

giosa 

Id.,  g  86. 

§  1061. 
Id.,g38. 

§  1052. 

1861,ch.S10^8L 

§  1053. 

New. 

§1064. 

1861,  ch.  310^  8  >> 

§  1055. 
Id.,  g  3. 

§  1056. 

2  R.  S.,  417,  Part  8,  eh.  7,  fit.  4»  fi 
41 ;  1874,  ch.  68,  g  1. 

§1057. 
2  B.  a,  417,  Ftet  8,  dk  7,  ttt.  4» 

g42. 

§  1058. 

1871,  ch.  16, 8 1|  1870^  eh.  400. 
§1059. 

Id. 

§1060. 

1861,ch.8»81* 
§  1061. 

§  1062. 

§1063. 

a  B.  &,  418,  Pittt  8^  ch.  f  ,  Ilk  4»  § 

4B;  1867,ob.88a 


SOUBCBS  09  OODB  OF  CIVIL  PBOGBDUSB. 


I  lOM. 

Id^847. 

€  106& 

Id.,  §  48;  1876,  ch.  69. 

f  1066. 

Id.,  §  49. 

tl067. 
Id.,§8(k 

f  106& 

Id.,  §  61. 

I  1066. 

Id.,  §  59. 
S107O. 
8  B.  &,  ttO,  Part  8,  ch.  7,  tit  4,  § 
10. 

flOTl. 

Id.,  8 11. 

I1072. 

aR.S.,  416,  Fart  8,  eh.  7,^4, 
part  of  §32. 

§1073. 

S  R.  &,  488,  Ftot  8,  eh.  8,  tit6,§ 
16. 

§1074. 

Id.,  §  17. 

§1075. 

Id.,  §§18, 191 
{10f7«. 
Id.,  §90. 

id.,8SL 

flOWL 

}107». 

1870,  eh.6S9,  %4,B,aDdBiib.l 
of  §6. 

fioea 

1870,  eh.  689,  pvt  of  g  4;  1847, 
ch.496,§L 

flOSI. 

1870,  db  089,  g  6, «  MMDded  by 
]879;dk68B. 


Sob.  18— from  1870,  ch.  539,  §  8. 
"     14—1873,  ch.  335,  §8  58,  77. 
§  1062. 
1870,  ch.  539,  §  6,  sabe.  7  and  8. 

§  1063. 

1870,  ch.  589,  §  31. 
§  1084. 

Id.,  §  2,  as  amended  by  1874,  ch. 

460. 
§  1065. 

1870,  ch.  639,  §  L 
§  1086. 

Id.,  §  1. 
§  1087. 

Id.,  §  23. 

giooa 

Id.,  §8. 
8  1069. 
Id.,  8 16. 

§  1090. 

Id.,  88  7  and  24;  1847,  ch.  496, 
parts  of  88  %  11. 

§1091. 

1870,  ch.  539,  part  of  8  24 

g  1093. 
Id.,  8  13,  as  modified  1^  1878,  eh. 
S35,  §8  S9,  87. 

g  1093. 

Id.,  8  25. 
g  1094. 

Id.,  parta  of  %  7, 9l 
g  1095. 

Id.,  part  of  8  9. 

g  1096. 

1847,  ch.  496, 8  8. 
g  1097. 

1847,  ch.  496, 8  8. 
g  1096. 

1847,  ch.  496,  S  91 

gl099. 

New. 

guoo. 

New. 
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H«w. 

§1102. 

New. 

§  U03. 
New;  2  B.  6., 414,  Attt  9.  th. 
tit  4,  S  26. 

61104. 

New. 

§  1108. 
1870,  ch.  539,  8 14 

8  1106. 
2  B.  8.,  414,  Put  8,  ch.  7»  tit. 
§80. 

§1107. 

1868,  eh.  488,  ^  9. 
§1108. 

New. 

§  1109. 

M70,ch.  869,018^90. 

§1110. 

Id.,  §  8. 

§  nil. 

Id.,  §§  29,  80. 

§1112. 

New. 

§1113. 

1870,  ch.  689,  §  10. 

§1114. 
1870,  ch.  689^  §18^ 

§1118. 

Id.,  §  19. 
§  1116. 
1847,  ch.  ^5,  §  8. 

§1117. 

1870,  ch.  689,  §  9iL 

§1118. 
Id.,  8  21. 

§  1118. 
1870,  ch.  689,  SO^  10^  8L 

§  1120. 
1870,  eh.  889, 6  IS. 


§  1121. 
Id.,  8  IQl 

§1122. 

Id.,  8  11. 

§  1123. 

Id.,  8 11. 

§1124. 

Id.,  8 11. 
§1128. 

New. 

§  1126. 
1868,ch.  822,partor87, 
1, 2, 11,  (tf  8 10,  same  utL 

§1127. 
M.,  f  Itf. 

§  1128. 

Id.,  8  10,  tuA  1808,  eh.  831,  %  1. 
§  1129. 

1868,  ch.  822, 8  23. 

f  IMO. 

Id.,  8 11. 
§1131. 

Id.,898;  169»,elk880,Sie. 
§  1132. 

1868,  ch.  823,  §8  1,  6;  18»8»  dw 

166. 
i§  1133. 
i     Id.,  §  89. 
§1134. 

Id.,  §  6. 
§1138. 

Id.,  §  7. 
§  1136. 

Id.,  §  8. 

§  1137. 

UL,§13. 

§  1138. 
Id.,  §  IS. 

§1139. 

Id.,  §  14 

§ii4a 

Id.,118^  M  MiiMktal  «7 1608^  «lu 
821,87. 
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11141. 

Id.,  %  16, 17;  1868.  ch.  J06. 

11142. 

Id.,  §  17. 
§1143. 
Id.,  §  18. 

11144. 

Id.,  §  10. 

I  1145. 

Id.,  §20. 

|114R 
Id.,  §21;  Un  «h.l66. 

I  1147. 

Id.,  §23;  1886  duffil,  §2. 

1 114a 

Id.,  §24. 

11149. 

1863,  eh.  338,  §  6. 

f  1150. 

1866,  ch.  821, 1 10. 

S  IISL       ' 

Id,§d. 

I  1132. 

1868,  eh.  822,  §  26. 

iU53L 

New. 
1 1154. 

1868,  ch.  822,  g  27,  M  amended  by 
1866,  eh.  821,  §  3,  and  1871  ch. 
744,  §1. 

I115& 

Id.,  §  28,  and  part  of  §  29,  as 
amended  by  1866,  ch,  821,  §  4,  and 
1871,  di.  744  §2. 

11196. 

Id.,  part  of  §  20;  1866,  eh.  621, 

S6. 
1 1187. 

1861,  efa.  821, 6  f. 
fUSft 

1882,  ek.  878, 8  4. 


§  1159. 

1866,  «iu  an,  §  8. 

§  1160. 
1858,  ch.  322,  §  8. 

§  1161. 

New. 

S  1162> 
1868,  eh.  822,  §  40. 

g  Ilea 

2  B.  a,  420,  Part  3,  ch.  7»  tit.  ^ 
§69. 
§1164. 
Id.,  8  60. 

g  1165. 
Id.,  8  66. 

§  1166. 

Id.,  §  61. 

g  1167. 
Id.,  §  62. 

g  1168. 
Id.,  §  63. 

g  1169. 

Id.,  §  67. 

g  1170. 

Id.,  §64. 

§1171. 

Id.,  §  64,  and  1873,  ch.  212. 

g  1172. 
Part  of  Id.,  8  6i. 

g  1173. 

Id. 

g  1174. 

Id.,  §  56. 

g  1175. 
Id.,  §  66. 

g  1176. 
1847,  ch.  134,  8 1* 

I  U77. 

2  B.  8.,  Part  3,  ch.  7,  tit.  4,  9  V. 

gll78. 
Id.,  §  57. 
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§  U79. 

Id.,  §  68;  2  B.  8.,  661,  Part  8,  ch. 
8,  tit  17,  §  2. 

§  UBO. 
1873,  ch.  427,  S 1. 

§1181. 

2  R.  S.,  664,  Part  8,  ch.  8,  tit  17, 
§26. 

§  1182. 
§1183. 

Code  of  Proc.,  §  268. 

§1184. 

New. 

§  1185. 

Code  of  Pioc.,  part  of  g  266, 
amended  in  1879. 

§  1186. 

Code  of  Ptoo.,  §  260. 

§  1187. 
Code  of  Pzoc.,  §  261. 

§1188. 

Code  of  Proc,  §  262. 

§1189. 
Code  of  Proc.,  §  264. 

§  1190. 
2  R.  S.,  419,  Part  8,  ch.  7,  tit  4,  § 
63. 

§1191. 

2  B.  8.,  410,  Part  8,  ch.  7,  tit  4,  §  9. 

§  1192. 

2  R.  8.,  421,  Part  8,  ch.  7,  tit  4,  § 


§  1193. 

Id.,  §  70. 

§1194. 

Id.,  §  n. 

§  1195. 
2  R.  a,  651,  I^urt  8,  eh.  8,  tit  17, 
§4. 

§  1196. 
Id.,  §6 


§1197. 

Id..  §  6. 

§1198. 

Id.,  8  7. 
§  1199. 

id.,§a  : 

§1200. 
Code  of  Proc.,  8  246. - 

§  1202. 

1840,  ch.  886,  §  28. 

§  1203. 

Code  of  Proc,  §  27& 
§1204. 

Code  of  Ptoc,  S  274. 

§1205. 

Code  of  PMC,  8  274. 

§  1206. 
Code  of  Proc,  8  274. 

§  1207. 

Code  of  Proc,  8  276. 

§1208.  , 

Code  of  Proc,  8  276. 

§  1209. 

New. 

§  1210. 
2  R.  8.,  869,  Part  8,  du  6^  tit.  4» 
87. 

§1211. 
1844,  ch.  824,  8  1 ;  1869,  ch.  807, 
81. 

§  1212. 

Code  of  Proc,  8  246,  sob.  1. 

§  1213. 
Code  of  Proc,  8  246,  sab.  1;  8  R. 
8.,  867,  Part  8,  oh.  6,  tit  8,  %  4, 6. 

§  1214. 
Code  of  Ptoc,  8  346,  aab.  2. 

§  1215. 
Code  of  Proc,  8  246,  sabi  2. 

§  1216. 
Code  of  Proc,  8  246,  rob.  8. 
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11217. 
CSode  of  Prae.,  §346,  sab.  8. 

S  lllA. 
Code  of  Proe.,  §  US. 

I  U19. 

Code  of  Proc.,  §  346.  eabs.  1, 2. 

f  uaa 

New. 

|122L 

New. 

I  1222. 

Code  of  Fkoe.,  §  208. 

§1223. 

Id. 

11224. 
11225. 

11226. 

Code  of  Ptoe.,  8  273. 

11227. 

New. 

1 122a 

Code  of  Pkoe.,  £267,  272. 
11229. 

|123a 

New. 

S123L 

11232. 

New. 

fuaa 

Gode  of  Fkoo.,  §  368. 

il23ft. 

Id. 

luas. 

Code  of  Pnc,  §  810. 
11236. 

Oode  of  PMC.,  88  279, 280;  and  2 

B.  a,  860,  Part  8,  oh.  6,  tit  4,  8  9- 
11237. 

Code  of  Proe.,  8  281,  sob.  1, 3. 
11238. 

Oode  of  Ptoc,  8  28L 


§  1239. 
2  B.  8.,  800,  Piut  8,  oh.  6,  tik  4^ 

811- 
§  1240. 
C!ode  of  Proc.,  8  285. 

§1241. 

Id. 
8  1242. 

Code  of  Pioc,  8  287. 

g  1243. 

New. 
8  1244. 

New. 

8  1245. 

1840,  ch.  886,  8  84. 

8  1246. 
2  B.  a,  861,  Part  8,  ch.  6,  tit.  4, 

818. 
8  1247. 

1840,  ch.  886,  8  26. 

8  1248. 

2  B.  a,  8^  Part  8,  ch.  Q,  tit  ^ 

820. 
8  1249. 

Id.,  8 19. 
8  1250. 

Id.,  8 12. 
8  1251. 

2  B.  8.,  869,  Fttit  8,  oL  6,  tit  ^ 

88  8, 4;  1840,  ch.  886, 8  76;  Ood» 

of  Pnc,  8  283. 

8  1252. 

Id. 
81233. 

1  B.  a,  744,  Part  2,  ch.  1,  tit  ^ 

first  paragraph  of  8  4. 
8  1254. 

1  B.  8.,  748,  Part  2,  eh.  1,  tit  8w 

86. 
8  1255. 

Code  (tf  Ptoc.,  8  283. 

8  1256. 
Code  of  Pmc,  8  383. 


^ 
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J1287. 

Id. 

§  1258. 

Id. 

S  1259. 

S  1260. 

2  B.  8.,  862,  Part  S,  ch.  6,  4U.  4, 
£22,  28,21;  and  1884, ch. 4«  fS 
1,2,8. 

f  1261. 

2  R.  8.,  862,  Part  8,  ch.  6,  tit.  4, 
§26. 

§  1262. 

New. 

S  1263. 

New. 

f  1264. 

2  B.  8.,  362,  Part  8,  eli.  6,  ttL  4, 
§26. 

91265. 

New. 

§1266. 

1860,  ch.  6,  §  1. 

S  1267. 

1860,  ch.  6,  §  2,  and  1844,  lEb.  104, 
§6. 

S  1268. 

W6,  «h.  02. 

1844,  eh.  104,  §  7. 

S  1270. 

New. 

$1272. 

«127t. 

Code  of  Proe.,  8  381 

f  U7i. 
Code  of  Ploc,  §  383. 

S  1275. 

Code  of  Pmc,  f  IB4k 

91276. 
Code  of  Proa«  i  IBA. 


g  1277. 

Cod*  <tf  PiMk,  S  SAL 
g  1278. 
§1279. 

Code  <rf  Ptoc,  §  372. 

§t28a 
Bint  Bentenoe  new;   eecgod 
tence   Code  of  Proc.,  §  87^  imd 
parts  of  §§  872,  378. 

§1281. 
Code  of  Proc.,  SS  872,  378. 

§  1282. 
2  R.  8.,  8S9,  Part  3,  eh.  «,  tiU  4» 
§2. 

§  1283. 
2  B.  8.,  691,  Part  8,  eh.  9,  tit.  S, 
§§2,8 

§1284. 
Id.,  §  2,  sab.  2,  8  «iid  §  0. 

§  1285. 

Id.,  §  2,  sab.  4 

§1286. 
Id.,  §§  T-17. 

§  1287. 
Id.,  §  19. 

§1288. 

Id.,  §  19. 
§1289. 

New. 
§  1290. 

Id.,  §  21. 
§1291. 

Id.,  ^  22, 24 
§  1292. 

New. 

§  1293. 

Code  of  IVoe.,  C  an,  md  flxBt 

teaeeef  fi4Mr. 
§1294. 

CedeofftoocSW. 
§1295. 

CodeofPMc.  fWS. 


♦  ir^fr^ 


<mow(E<yr  civil 


•:t^  rfl    O' 


S  U96. 

Ifew. 

f  1297. 

Kew. 

•  "98. 

Code  of  Prae.,  §  IfL 

§  1299. 

Few. 

i  1300. 

fiao. 

§  0308. 
Hew. 

f  1303. 

Cede  of  Pkoc,  g  837. 

S  1304. 

Code  of  Pro«^  g  S0O. 

i  1306. 

Code  tfflMB.,i  884. 

f  1306. 

Code  of  Proc,  §  888. 

§1397. 

Code  of  Proc,  IMS. 

§  i3oa 

Code  of  Prae.,  6  S8S. 

f  1309. 

Code  dt  Proc,  §  848. 

i  1311. 

Code  of  Proe.,  %  889,  841. 

f  13U 

New. 

§1332. 

Code  of  Proe.,  §  889. 

§1313. 

18S8,  eh.  87,  §  3,  as  amflDded 
1861,  eb.  2M. 

§1314. 

1860,  eb.  263,  §  1. 

§1316. 


§  1316. 

Gode<#rioe.,i«8». 
§  1317. 

Code  «r  PMk,  IJtttL 

§1318. 

New. 

§1319. 

New. 

§  isaa 

New. 

§  1321. 

New. 

New. 

§  1323. 

Code  cf  Arocv  $  SSO. 
§  1324. 

Code  of  Proe.,  §  888. 
§  1325. 

Code  of  Proe.,  S  881. 
§  1326. 

Code  o!  Proe.,  S  88A. 
§  1327. 

Codeof  Prae.,6S8IL 
§  1328. 

Code  of  PnMu,  g  888. 
§1329. 

Id. 
§  1330. 

Code  of  Proe.,  §  887. 
§  1331. 

Code  of  Proe.,  §  888. 

§  133S. 

New. 
§  1333. 

New. 

§  1334. 
Code  of  Proe.,  g  840. 

§  1335. 
Code  of  Proe.,  g  84L 

g  1336. 

§1337. 
New. 
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g  1338. 

Code  <^  PMC.,  K  JW8, 873. 
§*339. 

Code  of  Proc.,  §S  986,  3S8. 
g  1340. 

Code  of  Pne.,  g  844. 

g  1341. 
Code  of  PMC.,  98  981, 345. 

gl342. 

Code  (tf  Pkoe.,  g  844. 

1 134a 

Code  of  Pioc.,  g  881,  as  amended 
hy  1876,  ch.  431,  g  18;  Code  of 
Proc.,  g  360. 

«1344. 

Code  of  Pzoe.,  g  846 ;  1870,  ch.  408, 

gg  6,  6, 10. 
gl346. 

Code  ot  Ptoo.,  g  347. 
g  1346. 

Code  of  Proc,  g  848. 

g  1347. 
Code  of  Proc.,  g  849. 

g  1348. 

Code  of  Proc.,  g  360. 
g  1349. 

Code  of  Proc.,  g  849,  sab.  9. 

g  1350. 

New. 

g  1351. 

Code  of  PMc,  K  882,  848,  860. 
g  1352. 

Code  of  Proc.,  g  848. 
g  1353. 

New. 

g  1354. 

New. 

g  1355. 
Code  of  Proc.,  K  847, 848. 

g  1356. 
1864,  eh.  270,  g  1. 


g  1357. 

Code  of  Proc,  g  844. 

g  135& 

Code  of  Pmc,  g  389. 

g  1359. 

Code  of  Proc,  g  882. 
gl360. 

g  1361. 

New. 
g  1362. 
Code  of  PMC,  g  389;  2  B.  8.,  804, 
Part  8,  eh.  6,  tit  6,  K  11, 12. 

g  1363. 
2  B.  S.,  864,  Part  8,  ch.  6,  ttt.  6,  g 
10. 

gl364. 

,   Code  of  Proc,  g  286,  amended. 

g  1365. 
Code  of  Proc,  g  387. 

gl366. 
Code  of  Proc,  %  389, 39a 

g  1367. 
g  1368. 

3.  R.  8.,  864,  Part  8,  oh.  ft  'iii.  6,  g 

9;  1844,  oh.  824. 

g  1369. 
Code  of  Proc,  g  289. 

g  1370. 
g  1371. 

Code  of  Proc,  g  289,  sab.  3- 
g  1372. 

Code  of  Ptoc,  g  289,  sab.  & 
g  1373. 

Code  d  Ptoc,  g  289,  sab.  4. 
gl374. 

New. 

g  1375. 

Code  of  Proc,  g  283. 

g  1376. 

New. 

g  1377. 
CodeofProc  g284 
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ii37a 

Id. 

1 1379. 

8B.&,868,  Ftet  1^  di.  6,  tit.  6, 
§S7. 

1 1380. 

1860,elLS8B. 

il38L 

Hew. 

11382. 

New. 

I1383L 

New. 

11381 

SR.8.,889,Put%«h.e,tit.6,  S 


|ia8& 

11,  §  89. 

il386i 

R,840. 

11387. 

I(L,§4L 
11388. 

2B.  &,  87^  Part  %  ch.  6,  tit  6, 

K86,  <M. 
11380. 

|i3oa 

S  R.  &,  Put  8,  eb.  6,  tit.  5,  §  22, 
«  amended  hy  1800,  ch.  162. 

iiasL 

1849,  ch.  157,  §  1,  as  amended  by 

1868,  eh.  782;  18B8,  eh.  107,  §  1. 
11382. 

New. 
113931 

18M,ch.678,  8S4»6. 

«13»1 

New. 

11396. 

1847,  ch.  86,  98 1,  S. 
il38& 


§1397. 
1860,  ch.  900^  88 1*  *• 

9  139a 

Id.,  §  2. 

9  139a 

New. 

8i4oa 

I860,  di.  900,  8  Ir 
§  1401. 

New. 

9  1402. 

1860,  ch.  900, 88  8f  4»  6»  a 

9  i4oa 

Id. 

9  1404l 

New. 

9i4oa 

2  B.  S.,  805,  Pact  8,  eh.  6,  tit.  6,  8 
18. 

9  i4oa 

Id.,  9 14. 
9  1407. 

Id.,  sia 

9i4oa 
Id.,  §ia 

9  i4oa 

Id.,  §17. 

§i4ia 

Id.,  sia 

91411. 
Id.,  §19. 

9  1«L2. 
Id.,  §  20. 

91413. 

New. 

9  1414. 

New. 

9i4ia 

New. 

9i4ia 

New. 
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81417. 

§143a 

New. 

Id.,  §42. 

Si4ia 

§  1439. 

New. 

U.»§4a»mA  WBf,  «b.  «(k  i i; 

§14191 

§1440. 

§i4aa 

2  B.  a,  878,  Part  8,  di.  6,  Hft.  5,  § 

91421. 

61. 

New. 

§1441. 

§1422. 

2B.S.,886,Ptet8,cli.l,1tt.8k 

New. 

§22. 

§1423. 

§  1442. 

Neib 
§  1424. 

Id.,  §§28, 24. 

V9 

New. 

§1443. 

§1425. 

Id.  §§26,26. 

New. 

§1444. 

§14261 

Id.,  §§  27, 28. 

New. 

§1446. 

§1427. 

Id.,  §  29. 

New. 

§1446. 

§1428. 

2  B.  a,  870,  Ftat  8,  cih.  6,  tit  5,  5 

2  B.  S.,  887»  Ftet  8»  dk  e,  ttt  8,  § 

46. 

28. 

§1447. 

§1429. 

Id.,S4& 

Id.,  §2L 

§i44a 

§1430. 

Id.,  §  49. 

1887,  ch.  409^  §  1. 

§1449. 

§1431. 

U.,  §M. 

2  B.  8.,  868,  Fiat  8^  ch.  fl^  4tt>  B>  § 

§1490. 

26. 

Id.,  §  51,  as  amended  1)7  IMJ  ok. 

§1432. 

41C^S6]#& 

Id.,gSL 

§1451. 

§1433. 

Id.,  §66. 

IcL,§S82,88 

§1462. 

§1434. 

New. 

Id.,  §84. 

§1453. 

§1435 

2  B.  a,  870,  Part  8,  eh.  5»  tt.  Ik 

Id.,  §88. 

§66. 

§  1436. 

§1464. 

Id.,§87. 

1847,ch.410i§4 

§1487. 

§1455. 

Id.,§88. 

Id.,  §8. 

aofomcm  cf  msm  m  otTtL 


•  >i  ^1.1 


%ftk  6» 


S1466. 

§87. 
f  1467. 

I  1466. 

Id.,  §§  83, 68. 
S1469. 
Id.,  §48. 

1 1460. 

Id.,  §84. 

11461. 

New. 

§1462. 

Id.,  §88. 

1 146a 

New. 
§1464. 

Id.,§00. 

§1465. 

lB9B,ch.0SS»§2i 

11466. 

Id.,  sab.  S. 

S1467. 

New. 

1 146a 

New. 

1 146a 

S  1470. 

Id.,  §  6. 

1 1471. 

SB.  &,  S7S,  Pari  t,  «hu  e»  til.  6, 
itt;18^,dt.4I(H§4, 

1 1472. 

1835,  ch.  189,  §  1,  as  amendrf  hy 
1807,  du  lie,  §  k 

8147a 

2  B.  8.,  874,  Part  8,  eh.  6»  61  8, 
fi§68,d4. 

11474. 

1836,  eh.  18»,  §  a 


§  147a 
3B.&,8M»f9^M^^f«>id 

§  1476. 

New. 

f  MTT-. 

New. 

§  147a 

New. 

§  147a 

2  B.  S.,  876,  Part  8^  db  6^  tit.  % 

§68. 

§i48a 

Id.,  §  89. 

§  1481. 
Id.,  §  70. 

§i4ea 

2  B.  S.,  871,  Ttai  a  «h.  6^  tit.  6, 
part  of  §  47. 

§i48a 

2  B  S.,  876,  Part  8,  ch.  6,  tit.  6^, 

*   §n. 

81484. 

Id.,  §  72. 
S  1485. 

Id.,  §73. 
g  1486. 

Id.,  §  74. 
§1467. 

Code  of  Pioe.,  §  388. 

g  1488. 
§2489. 

Code  of  Pioc,  g  288. 

g  1460. 

2.  B  a,  864,  Ptet  8,  eh.  a  tit.  8, 

§8- 
g  1491. 

Id.,  g  7. 

g  149a 
Id.,  §  a 

g  1493. 

2  B.  a,  868,  Part  8,  eh.  6,  ttt.  6» 
§28. 
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1867,  ch.  ^7,  §  1,  amendiiig  2  B. 
8.,  84,  P&rt2,  ch.  6,  tit.  1,  art.  8, 
§17. 

S149S. 
2  B.  a,  96^  Part  8,  ch.  6,  tit.  B, 
K29,80. 

§§  1496;  1497. 

New. 

»i49e. 

2  B.  S.,  812,  Part  8,  ch.  6,  tit.  1, 
§  67  (2  Bdm.,  321). 

»1499. 
New;  see  art.  8  of  this  tifle. 

§1500. 

New;  tosetUeaooofUctof  aothcci- 
ties. 

§1501. 

Code  of  Ptoc,  §  111,  last  sentence. 
§1502. 
2  B.  8.,  804,  Part  8,  eh.  6,  tit.  1, 
§  4  (2  Bdm.,  312). 

§  1503. 

8abBtitated  for  part  of  Code  of 
Procednze,  §  118. 

§1504. 

2  B.  8.,  606,  Part  8,  eh.  8,  tit.  9, 
§  30  (2  Edm.,  621). 

§  1505. 

L.  1846,  ch.  274,  §  8  (4Bdm.,  482). 

§1506. 

2  B.  S.,  606,  Part  8,  ch.  8,  tit.  9, 
§  82  (2  Edm.,  621). 

§  1507. 

New. 

§  1506. 
2  B  8.,  806,  Part  8,  di.  8,  tit.  9, 
§  88  (2  Edm.,  621). 

§1500. 
Id. 


§  1510. 
Sobstitated  for  id.,  §  88. 

§1511. 
2  B.  8.,  804,  Part  8,  ch.  B,  fit.  1, 
§  8  (8  Edm.,  318),  g  9,  and  pa>t  of 
§10.  , 

§1512. 

Id.,  ^  17  and  1& 

§  1513. 

Id.,  §  19. 

g  1514. 

Id.,  §  20. 

g  1515. 
Id.,  §  27. 

g  1516. 
Substituted  for  id.,  §  29. 

§1517. 

New. 

g  1518. 

Section  80  of  the  sams  title  of  ^f^ 
B.  S.,  sabs.  6  and  6. 

g  1519. 
Id.,  sab.  7. 

g  1520. 

Id.,  §  8L 

g  1521. 
Substituted  for  id.,  g  32,  and  !■» 
1866,  ch.  367,  g  1  (6  Edm.,  477). 

AA   1K99    1523 

New, 
§  1S24. 
2  R.  8.,  900,  Port  8,  ch.  6,  tit  1^ 
§  36  (2  Edm.,  817),  aa  amended  1^ 
L.  1882,  ch.  486. 

g  1S28. 
Id.,  §  87,  aa  amended  hy  L.  1878, 
ch.  202. 

§  isae. 

Id.,  §  88i 

81527. 

I      Id.,  §80. 
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f  1529. 

S  B.  a,  810,  Ftat  8,  dk  6,  tit.  1,  § 
41  (S  Bdm.,  819). 

Sisao. 

Id.»§42. 

91531. 

Id.,  part  of  §  4S»  and  K  49  and  60. 

§1532. 

S  R.  a,  317,  Park  8,  ch.  6,  ttk  8,  § 
1^  Bdni.,ffi6). 
I  1533. 

f  153«. 

Sobstitated  for  L.  1862,  eh.  277,  § 
1,  and  flrrt  daoae  of  §  2  (4  Bdm., 
618). 
f  153C. 
Id.,  and  g2of  fhdB.S. 

I  1536L 

8  B.  a,  817,  Part  8,  du  6,  ti.t.  8,  § 

4  (3  Bdm.,  826)b 

§1537. 

L.  1858,  ch.  238,  §  2  (4  Bdm.,  604). 

I  1538. 

5  B.  8.,  818,  Part  8,  ch.  6,  tit.  8,  § 
6(3  Bdm.,  327). 

§1539. 

Sabetitoted  tat  id.,  g  86. 

|i54a 

Id.,  §S  8  ai^  9;  and  L.  1830,  ch. 
830,  §  41  (2  Bdm.,  827). 

|15«1. 

Sabatitoted  for  id.,  g  12. 

§1542. 

U.,  g  6,  aab.  1  and 2;  and  g  7. 

§  1543. 

flobstituted  for  Id.,  K 18  and  19. 

«15M. 

Rew. 
SU«S. 

S  Si»  and  part  of  g  88  of  the  B.  a 


g  1546. 
Id.,  g  24,  mmaindar  of  g  38  and 

part  of  g  81. 

g  1547. 
L.  1847,  ch.  480,  %  1  and  8  (4 
Bdm.,  618).  , 

§1540. 

Id.,g4. 

g  1549.    ' 
Ftom  id.,  g  26. 

g  1550. 

Id.,  %  26  and  87. 

g  1551. 

Id.,  g  28. 

g  1552. 
Id.,  g  29. 

g  1553. 

L.  1847,  ch.  480,  g  6  (4  Bdm.,  614). 

§1554. 

2  B.  8. ,  822,  Part  8,  di.  6,  tit.  8>  K 
80, 31  and  83  (2  Bdm.,  831). 

§  1555.' 

Id.,g82. 

§  1556. 
Id.,  §84. 

§1557. 
Id.,  g  86. 

§  1558. 

New. 

§  1559. 
Section  72  of  the  aame  fiUe  of  the 

B.a 

§  1560. 
Id.,  g§  37  and  81. 

§  1561. 
Id.,  g  42,  aa  amended  by  L.  1880, 
ch.820. 

§  1562. 
Id.,  §48. 

g  1563. 
Id.,g44. 


XOVs 
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9U64. 

§1565. 

Id.,%47aiid4B. 

§i5et. 

Id.,  §  48. 

§  1567. 

Subetitated  fbr  il,  | 
§  156& 

Id.,  §  61. 
§1569. 

Id.,  §g  52, 68  and  64 

§i57a 

L.  1840,  ch.  177, 8 1  (4  Bdm.,511). 
§1571. 
Id.,  §  2. 

§1572. 

2  R.  S.,  826,  Part  8,  ch.  6»  ttt  8^  § 

66(3EdiB.,88B> 
§  1573. 

Id.,  §88. 
§  1574. 

Id.,  §  89. 

§  1575. 

Id.,  §  40. 
g  1576. 

Id.,  §  69. 
§  1577. 

Id.,  §§  60  aad  61%  and  part  of  dV 

(L.  1830,  cb.  820,  §  46). 

§  1578. 

Id.,  part  of  S  01^  ^  1880^  du  820, 

§46). 
§  1579. 

Id.,  §  62. 
§  1580. 

Id.,  §  68. 
§1681. 

Id.,  §  64. 
§  1582. 

Id.,  §66. 

§  1583. 
Id.,  §66. 


§1584. 

Id.,  §  67. 
§  1585. 

Id,  8  68^  M  «oiMad  Bf  Iir  IMIL 
eh.  277  (4  Edm.,  60Qk 
§  1586. 

Id.,  §71. 
§1587. 

§  1588. 

2  R.  &,  887,  Part  8»  ch.  7,  tik  1,  fi 

eand  7  ^  Edm.,  408^  408^ 
§  1589. 

New. 
§  1590. 

2  S.  S.«  880»  881,  Part  8,  ek.  6,  tit. 

8,  K  86  Mid  89  (2  Edm.,  841). 
§§  1591, 1^2.; 

Substituted  for  part  at  id.,  8§  87 

and  90. 
§  1593. 

Id.,  §88^,  flni a«it«iee»  and  §  01. 

§1594. 

Id.,  §§  92  and  98. 
§  1585, 

L.  1846,  ch.  182,  part  of  §  3  (4 

Edm.,  488). 

§  1596. 

1  R.  S.,  742,  Part  3,  ch.  1,  tii.  8,  § 

18  (1  Edm.,  698)^ 
§§  1897,1598. 

Vewintotat.    Sa*  H  UOS»  18Qi^ 

ante. 

§  1599. 

New. 

§  1600. 
1  &  0.,  748,  P««i  8,  ch.  1,  lit.  8, 96 

19, 20  and  21  (1  Edm.,  69<^ 

§§  16aEI,1808; 

New.    See  §  1698, 1699,  ant*. 

§1603. 
1  R.  S.,  748,  Part  S,  cih.  1,  tit  1^  I 
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S  1604. 

Id.,  §23. 
§  XGOS. 

Id.,  §24. 
§  1606. 

2  R,  S.,  304,  Part  8,  eh.  B,  tit.  1, 
part  of  §  10  (2  Edm.,  313). 
3  1607. 

Portions  of  2  R.  S.,  811,  Part  3, 
clu  5,  tit.  1,  §  55,  and  2  R  8.,  449, 
Part  3,  ch.  8,  tit.  7,  §§  9  and  10 
(2  £dm.,  320,  611). 
§  1608. 

2  R,  S.,  489,  Part  3,  ch.  8,  tit.  7, 
%  11  and  12  (2  Edm.,  512). 
8  1609. 

Id.,  §  13,  enba.  1,  2  and  4,  as 
amended  bj  L.  1869,  ch.  433  (7 
Ednu,  449). 

§  i6ia 

Id.,  §  13,  sub.  8,  and  part  of  §  16, 
as  both  are  amended  by  L.  1869, 
eh.  433. 

8  1611. 

Id.,  §  16,  as  originally  enacted, 
and  §  17. 

8  1612. 

Sabetitoted  for  id.,  §  12;  aee  § 
1555,  ante. 

8  1613. 

^le  first  two  sentences  are  substi- 
toted  for  §  18  of  the  E.  8.,  and  the 
lemainder  takes  in  a  part  of  L. 
1809,  ch.  433,  §  8  (7  Edm.,  449). 

81614. 

Remainder  of  L.,  1869,  ch.  438, 
§8. 

8  161S. 

Is.  1870,  ch.  717,  part  of  §  2,  as 
amended  hy  L.  1874,  ch.  268  (9 
Bdm.,  880). 
8  1616. 
L.  1809,  ch.  483,  §4  (7  Bdm.,  460). 


§1617. 

L.   1870.  ch.  717,  part  of  §  1  (7 
Edm.,  771). 
g  1618. 

New. 

g  1619. 

L.  1870,  ch.  717,  remainder  of  §  ^ 
and  §8. 

g  1620. 

Id.,  §  6.         ■ 

g  1621. 

Part  of  §  2  of  the  actof  187Q,  as 

amended  by  L.  1874,  oh.  268  (9 

Edm.,  880). 
g  1622. 

§  4  of  the  act  of  187a 
g  1623,  1624. 

Id.,  §6. 

g  1625. 

New. 
g  1626. 
2  R  S.,  191,  Part  8,  ch.  1,  tit  9^ 

§  161  (2  Edm.,  199). 

g  1627. 

Id.,  §§  162  and  164,  and  Oodd  of 
Proc.,  part  of  g  167. 

gl628. 

Id.,  §  163. 
g  1629. 
Id.,  g  166. 

g  1630. 
Id.,  g  166. 

g  1631 

Code  of  Pioe.,  part  of  g  189» 
g  1632. 

g  158  of  the  B.  S. 
g  1633. 

Last  clause  of  id.,  gl68,  and  glOfib 
g  1634. 

Id.,  §  161.  ( 

g  1635. 
Id.,  §  162. 
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Id.,  part  of  §  168,  and  §  164. 

§1637. 
Id.,  ^  166  and  166. 

^1638. 

2  B.  8.,  312,  Part  8,  ch.  &,  tit  2, 
§  1,  and  first  clauso  of  §  3  (2  Bdm., 
821),  as  amended  hy  Code  of  Proc., 
§449;  L.  1848,  ch.  60;  L.  1864. 
ch.  116 ;  L.  1866,  ch'.  611 ;  L.  1860, 
ch.  173;  andL.  1864,  di.  219. 

§1039. 

Id.,  §  2,  as  modified  hy  Code  of 
Proc.,  §  449. 

91640. 

Id.,  §  7,  as  amended  by  L.  1886, 

ch.  611. 
§1641. 

New  in  form. 

§1642. 

Id. ;  covers  sereial  detached  pio- 
visiona  of  the  B.  8. 

§1643. 

§§  13  and  16  of  the  B.  8.,  as 
amended  by  L.  1866,  ch.  611. 
§1644. 
Id.,  §  16. 

§1645. 

Id.,  §6. 

§1646. 

Id.,  §  14. 

§  1647. 

New;  subfltitnted  for  2  B.  8.,  489, 
Part  3,  ch.  8,  tit.  7«  %  6,  7,  and  8 
(2  Edm.,  611). 

§g  1648;  1649. 

New. 

§1650. 

L.  1864,  ch.  116,  §  1. 

§1651. 

2  B.  8.,  834,  Part  8,  du  B,  tit  5, 
£  1  and  2  (2  Bdm.,  84^ 


§  1652. 

Id.,  §4. 

§  1653. 

Id.,  remainder  of  §  1. 
§  1654. 
Id,  §20. 

§  1655. 
Id.,  §10,  as  modified  by  Code  of 
Proc,  §  462. 

§1656. 
Id.,  §§  8  and  11. 

§  1657. 
IcL,  §§  12, 18, 14,  and  part  of  8 17. 

§  1658. 
Id.,  §§  16  and.  16,  and  tbe  1m* 
clause  of  §  17. 

§1659. 
Substituted  tat  parts  of  id.,  %  8 
and  9. 

§1660. 

Coveis  2  B.  8.,  882,  Part  8,  ch.  S, 
tit.  4,  §  1  (2  Edm.,  343),  and  Code 
of  Proc.,  §  463,  first  clause,  and  § 
464,  first  clause. 

§  1661. 

§  2  of  the  B.  8. 

§1662. 
Id.,  §  7,  as  amended  by  Code  of 
Proc,  §464. 

§1663. 

New. 

§1664. 

1  B.  8.,  749,  Part  %  eh.l,ti*.^8 
7  (1  Edm.,  700). 

§  1665. 

Id.,  §8. 
§1666. 

Substituted  fiir  id.,  §  9. 

§  1667. 

2  B.  8.,  338,  Part  3,  ch.  6,  ttL  1^ 
pert  of  §  1(2  Bdm..  848). 


aOOBCBS  OV  GODB  OF  CIVIL  PBOGBDUBB. 


ZCIX 


|3Ma 

Id,  Si  2  and  S,  and  the  wmainder 
cTSl. 
|1669l 
Id^§4. 

Code  of  Pioe.,  §  13%  pait  of  the 
fizst  sentence,  and  the  whole  of  the 
fhbd. 

8U671. 

Id,  seeond  Motanea. 

§1672. 
Ik  1864,  eh.  63,  parts  of  ^  1  and 
2  (6  Edm.,  231). 

f  1673. 

Code  of  Fmc.,  8 182,  Mnudnder  of 
fixst  sentence. 

11674. 

Id.|  last  aentenoOa 
§1675. 

2  B.  S.,  191,  Part  8,  di.  1,  tit.  2» 
part  of  §  152  ^  Edm.,  199). 

11676. 

L.  1870,  ch.  717,  §  2,  modified  and 
eoctended  to  all  teal  actums. 

1 1677. 

New. 

|i67a 

2  B.  a,  826,  Fart  8,  eh.  8,  tit  8.  §9 
66  and  B7  ^  Edm.,  836)^  extended 
to  an  zeal  aetiooB. 

11679. 
Id.,8  68. 

f  1680. 

2  B.  a,  839,  Fbrt  Q,  oh.  i^  ttt  7,  9 
2  (2  Edm.,  880). 

|168L 

2  B.a,  836,  Part  8»  oh.  6,  ttt.  5, 
88 18  and  19  (2  Edm.,  847). 

§1682. 

2  B.  a,  888^  Ftet  8,  oL  8k  tik  7, 
8U. 


8 168a 

Id.,814. 
8  1684; 

Id.,  §  15. 

8  1685. 
Id.,  8 19. 

8  1686. 
New;  dlnogates  a  nde  hiiddown 
in  SecOon  v.  Daoii,  1  T.  &  C,  93, 
and  foHowed  apparently  in  Oaggir 
V.  Lanunff,  64  N.  Y.,  417. 

8  1687. 
8  1688. 
8  1689. 

8  1690. 

Id,  §§4  and  8. 
8  1691. 
Id.,  §62. 

88  1692;  1693. 

New. 

8  1694. 
Code  of  Fmm.,  S  206  and  208. 

8  1695. 

Code  of  Pioe.,  8  207. 
8  1696. 

New. 

88  1697,  169a 

New  in  form. 

88  1699,  1700.  < 

Code  of  Proc,  8  20a  -^ 

8  1701 
Code  of  Proc,  §  214. 

8  1702. 
Code  of  Pioc,  8  218. 

81703. 
Code  of  Pioo.,  part  of  8  2101 

8  1704. 
Code  of  PnM.,8  211,  flnt  swtMMk 

81705. 
Code  of  Ptoo.,  g  218^  and  part»  <f 
§&  210  and  212. 
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§  1706. 

Sabstitated  for  the  parts  ci  Code  of 
Proc.,  §g  210,  211,  and  212,  which 
relate  to  the  liability  and  daty  of 
the  sheriff. 

§  1707. 
2  R.  S.,  526,  Part  8,  ch,  8,  tit.  12, 
§  18  (2  Edm.,  643). 

§  1708. 

Sabstitated  for  a  portion  of  Code  of 
Proc.,  §  423. 

§  1709. 

Sabstitated  for  the  first  part  of 
Code  of  Proc,  §  216. 

§1710. 

Sabstitated  for  Code  of  Proc,  §  216, 
part  of  the  last  sentence. 

81711. 

Sabstitated  for  the  part  of  Code  of 
Plroc.,  §  216,  which  relates  to  in- 
demnity. 

§  1712. 

New,  except  the  portioa  taken  firom 
Code  of  Proc.,  §  207. 

§§  1713*  1714. 

New. 

g  1715. 

Code  of  Pkoc.,  §  217. 
g  1716. 

New  in  form, 
g  1717. 

New;  see  §  172B,  poib 

gl718. 
2  R.  S.,  626,  Paxi  8,  di.  8^  tit.  12, 
g  19  (2  Edm.,  64^ 

gg  1719^  172a 

New. 
g  1721. 

2  B.  S.,  628,  Fattd,  di.  fl^  tit.  12, 

g  36  (2  Edm.,  64(9. 

gg  1722,  172a 

New  in  form. 


g  1724. 
Code  of  Pioo.,  g  166 

g  1725. 

New. 

g  172& 
Code  of  Proc.,  §  261,  firat  sentones. 

§g  1727-1729. 

New. 

§  1730. 

Code  of  Proc,  g  277,  and2  R.  8., 
632,  ch.  8,  tit.  12,  §  61  (3  Edm., 
6S0). 

g  1731. 
2  B.  a,  630,  Parts,  du  8,  tit.  12, 
§  60  (2  Edm.,  648),  and  Code  U 
Proc.,  §  289,  sab.  4. 

g  1732. 

Id.,  §  61, 

g  1733. 

Id.,  §64. 
g  1734. 
Id.,  part  of  g  66. 

g  1735. 
New;  to  settle  a  conflict  of  antiunl- 
ties. 

g  1736. 
New  in  focm. 

g  1737. 
Founded  apon  L.  1869,  eh.  788,  8 
l(7£dm.,469).  fiee,  also» L.  187% 
ch.  498  ^  Edm.,  876). 

g  1738. 

New. 

gl739. 
From  g  8  of  the  act  of  18e9> 

g  1740. 
Id.,  part  of  S  !•« 

g  1741. 
Id;,  §6. 

g  1742. 
X.  1841.  ch.  287  CI  Edm.,  612,. 
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|17«8. 

8  B.  a,  1^  Ftet  S^  eh.  8^  tit  1, 
§90. 

81744. 

I<L,§2L 

S174S. 

S1746. 

Id,§24. 
I  1747. 
Id.,  §§28^87. 

S174a 

Id^§2Q. 
$1749. 

Id^gSS. 

8175a 

Id.,^90^8L 
81751. 

Id.,  §32. 

11752. 

Id..§83. 

1 1753. 

Id.,  ^  85,  80,  and  S  B.  a,  175, 
Pkit  8,  di.  1,  tit.  8,  8  4B  (2  Sdm., 
181). 

1 1754. 
Id.,  §87. 

§1755. 

Now  in  fomu 

11756. 
8  B.  S.,  144,  Parts,  oh.  8,  tit.  4,  § 
88  (2  Edm.,  160). 

1 1757. 
Id.,  %  89, 40  and  41,  and  L.  1877, 
c1l168. 

11758. 

Id,  8  48 

1 1759. 
Id.,%43,45aiia4tf.' 

|i7ea 

Id.,  g  44, 47  and  48. 


g  1761. 

Id..  §  49. 
§§  1762.  176a 

2  a.  a,  146,  Part  2,  cb.  a  las>  «> 
parts  of  §8  6Q,  5L 

g  1764;  ■ 

Id.,  §  5a 

8  1765. 
Id.,  §53. 

8  176a 

Id.,  §§  54,  55. 
8  1767. 
Id.,  §66. 

8 176a 

2  £.  a,  147,  Part  3,  eh.  a  tit  1,  S 

57  (2  Bdm.,  154). 

8  1769. 

Id.,  g  5a 

8  1770. 
New;  tosettleaoooffietafanQuntl- 
ties. 

81771.  , 

g69offheB.a  \ 

g  1772.  ' 

Id.,g6a 

8  177a 

New;  tosetfleaoooflictofaothocf* 
ties. 

8  1774. 

New. 

8  1775. 

2  B.  a,  469,  Part  8,  eh.  a  tit  4,  8 
18  (2  Edm.,  479). 

8  1776. 
Id.,  §  3,  as  amended  by  L.  1864, 
ch.  422  (6  Edm.,  296),  and  L.  1876, 
ch.  608 

8  1777. 
Id.,  §  14 

8  1778. 
Sabetituted  far  id.,  §§  aO  and  la 
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§  1779. 
Id.,  §§  1, 1. 

I  1780. 
Id.,  §  16,  aa  omanded  liy  L.  IMS, 
ch.  107  (2  Ednu,  ^9);  and  Code 
I     of  Proc,  §  427. 

§1781. 

2  B.  8.,  482,  Part  8,  eh.  8  tit.  4,8 
83  (2  Edm.,  483). 

§1782. 

Id.,§SS 

§1783. 

Id.,  §84 

§  1784. 

3  B.  a,  463,  Part  8,  ch.  8,  tit.  4, 
8  36  (2  Edm.,  483). 

§1785. 

Id.,  §  88,  and  part  of  8  88. 

§  1786. 

Id.,  part  of  §  40,  as  amended  by 
1.  1870,  ch.  161,  §§  2  and  6  (7 
Edm.,  662). 

§  1787. 
Id.,  the  remainder  of  ^  89  and  40. 

§  1788. 

Id.,  part  of  §  41,  and  part  of  §  36. 
§1789. 
Id ,  part  of  §  41,  part  of  g  42,  and 
L.  1882,  ch.  71,  §  1  (3  Bdm.,  682). 

§  1790. 

Id.,  §  43 

§1791. 

Sabstitated  for  id.,  K  44  and  45. 

§1792. 

Id.,  g§  46  and  47. 
§  1793. 
Id.,  §§37  and  48. 

§1794. 

Id.,  g  49. 

§1795. 
Td.,88Q. 


81799 

New. 

§1797. 
Code  of  Pkoo.,  §  420.    Beo,  aho^  S 
R.  8. ,  579,  Part  S,  eh.  9.  tit.  2,  §  18 
(2  Edin^  600). 

§  1798. 
Code  of  Prooa,  part  of  §  430,  and  S 
d9QftheBM& 

81799. 

Code  of  Pioo.^  8  4S1,  and  8  40  cC 
the  R.  S. 

g  i8oa 

New. 
§1801. 
Suhetitated  for  Code  of  Proo.,  S 
442  and  444.    See,  also,  2  B.  &, 

679,  Part  8,  ch.  9,  tit.  2,  §  14  (3 
Edm.,  600),  and  ^  40  and  61  ^ 
Edm.,  606). 

§  1802. 

2  B.  a,  462,  Part  8,  ch.  6,  tifc.  4,  S 
81  and  82  (3  Bdm.,  482). 

§  uos. 

Code  of  Ptoe.,  §  446.    See  2  R.  a, 

680,  ^  24  and  26  (2  Edm .  601). 

§  1804. 
2  B.  8.,  466,  Part  2,  ch.  8,  tit.  < 
§  67  (2  Edm.,  487). 

g  1805. 
Substitated  for  id.,  %  51-M. 

gg  1806^  1807. 

Id.,  §  66. 

g  1808. 

See  Code  of  Proc,  8  490,  last  sen- 
tence. 

g  1809. 
L.  1870>  oh.  161, 8 1  (7  Bdm.,  (MUX 

gisio. 

Id.,g& 

§1811. 
Id.,  §2. 
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§  1813. 
L.  1868,  ch.  157,  g  2  (7  Bdm.,  426). 

§§  1S14-1816L 

New. 

11817. 

2  B.  &,  448,  Part  3,  ch.  8,  tit.  8,  g§ 
5  and  7  ^  Edm.,  467). 

$1818. 

L.  1838,  dt.  149,  §  1  (4  Edn.,  506). 

$1819. 

2  R.  S.,  114,  Part  i^  di.  6,  tit.  6, 
part  of  §  9  (2  Edm.,  118). 

$1820. 

Id.,  part  of  g  12. 

$1821. 

Id.,  g§  7  and  8. 

§1822. 

2  B.  S.,  89,  Part  2,  ch.  0,  tii.  8, 
part  of  g  88  (2  Bdm.,  91). 

$i82a 

2  B.  8.,  449,  Part  8,  ch.  8,  tit.  8,  § 
12  (2  Edm.,  468). 

11824. 

Sabetitated  for  2  B.  6.,  88, 89,  Part 
2,  clu  6,  tit  3,  ^  31,  39,  and  40 
(2  Edm.,  90,  92);  2  B. S., 448, 460, 
451,  Part  3,  ch.  8,  tit.  3,  g  6,  and 
%  19-22  (2  Edm.,  467,  470) ;  and 
various  other  proviaioa*  of  the  B.  S. 

S182& 

2  B.  8.,  88,  Part  2,'  ch.  6,  tit  8, 
part  of  g  32  (2  Edm.,  90). 

11826. 

Part  of  id.,  g  32,  and  the  whole  of 
2  B.  S.,  115,  Part  2,  ch.  6,  tit  6,  g 
18  (2  Edm.,  119). 

§1827. 
2  R.  &,  114, 115,  Part  2,  ch.  6,  tit 
6,  §3  10  and  11  (2  Edm.,  118). 


g  1828. 

Substituted  for  2  B.  &,  77,  Part  2, 
ch.  6,  tit  2,  g  40  (2  Edm.,  78);  2 
IL  S.,  115,  Part  2,  ch.  6,  tit  6,  g  14 
(2  Edm.,  119) ;  and  L.  1850,  ob. 
162  (4  Edm.,  508). 

g  1829. 

2  IL  &,  4^,  Part  8,  du  8,  tit  i^  S 
13  (2  Edm.,  468). 

g  1830. 
2  B.  8.,  115,  Put  S^  ch.  (^  ill.  8^ 
g  15  (2  Edm.,  119). 

g  1831. 

2 B. 8., 448, Part 8, du 8,  UL  9,^ 
10  (2  Edm.,  468). 

g  1832. 

Id.,  g  14. 

g  1833. 
Id.,  g  15. 

g  1834. 

Id.,  g  16. 
gg  1835,  1836L 

2  B.  8.,  90,  Part  3,  du  «,  tit  8»  S 

41  (2  Edm.,  92). 

g  1837. 

2  B.  8.,  90,  Part  2,  di.  6,  tit  8;  S 

42  (2  Edm.,  92). 

g  1838. 

2  B.  8.,  461,  Part  8,  du  8,  tit  8,  gg 
23  and  26  (2  Edm.,  470). 
gg  1839,  1840. 
Id.,  part  of  g  24i  and  of  gg  2&-81. 

g  1841. 
Id.,  g  27. 

gl842. 

New. 

g  1843. 

g  32  of  the  titie  of  the  B.  &,  hit 
cited. 

g  1844. 
2  B.  8.,  109,  Part  2,  oh.  Q;  tit.  4»  I 
53,  first  clause  (2  Edm.,  113).  Tli* 
first  sub.  is  new. 
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§1845. 

Id.,  the  remainder  <tf  S  B8. 

91046. 

L.  18S7,  ch.  400,  g  73  (4  Bdm., 
600). 

§1847. 

2  B.  8.,  48B,  Part  8,  ch.  8,  tit.  8, 
gg  62  and  53  (2  Ednu,  474). 

§1848. 

Id.,  g  S3,  as  amended  by  L.  1889, 
eh.  110  ^  Edm.,  472);  and  g  88. 

§1849. 

Id.,  ^  66  and  60. 

§  1850. 

Id.,  ^  34  and  67. 
§1851. 

Id.,  g  44,  which  is  lulled  to  ac- 
tions against  devisees  by  id.,  g  60. 

8  1852. 

Id.,  ^  47  and  48. 

§  usa 

Id.,  g  61,  and  tiie  last  danae  of  g 
61. 

§1854. 

Id.,  g  49,  and  the  remainder  of  g 
61. 

§  1855. 

Id.,  ^  37  and  88. 

§  1856. 

Id.,  gg  80  and  4a 
§1857. 
Id.,g41. 

§  185& 

Id.,  §§  43  and  64,  except  the  sav- 
ing clause  at  the  end  of  the  latter. 

§  1859. 

Id.,  gg  36  and  68. 

§  186a 

New. 
§  1861. 
2  B.  a,  67,  Part  2,  ch.  6.  tit.  1,  g 
63^,  and  the  first  clauses  of  gg  64% 


67'  and  68',  and  the  whole  of 
68'>  and  60*  (2  Edm.,  68, 69). 

§1862. 

Id.,  g  66». 
g  1863. 

Id.,  second  half  of  g  67*. 
§1864. 

New. 
§  1865. 

Part  of  g  67*  of  the  title  of  flu  B. 

6.,  last  dted. 

g  1866. 
L.  1863,  ch.  238,  g  1  (4  Edm.,  608>. 

g  1867. 
2  R.  S.,  68,  Part  2,  ch.  6,  tit  1,  ^ 
66'>  and  68^  and  part  of  g  67*  0 
Edm.,  69). 

g  186a 

2  R.  S.,  466,  Part  3,  ch.  8,  tit.  8, 
§S  62-66  (2  Edm.,  476). 

§  1869. 
L.  1868,  ch.  466,  g  1  (6  Edm.,  164). 

§  187a 

New. 

g  1871. 
2  B.  S.,  173,  Part  8,  ch.  1,  tit.  % 
part  of  g  38  (2  Edm.,  180). 

g  1872. 

New. 

§  1873L 

Part  of  g  80  of  the  B.  a 

g  1874. 

1  B.  S.,  744,  Part  2,  ch.  1,  tit  4» 
part  of  g  4,  and  g  6  (1  Edm.,  696). 

g  1875. 

Id.,  g  6. 

§  1876. 

2  B.  S.,  174,  Part  3,  ch.  1,  tit  % 
part  of  g  39  (2  Edm.,  180> 

gg  1877,  1878. 

New  in  form. 
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See  L.  1870,  di.  151.  §  3,  sab.  1  (7 
Edm.,  661);  2  B.  a,  173,  Part  S, 
eh.  1,  tit.  2,  %  88  and  8d  (2  Edm., 
180),  and  Code  of  Ftoe.,  §  297. 

9I88Q. 

S  B.  &,  476,  Part  8,  ch.  8,  tit.  6, 
S 1  and  2  0  Edm.,  498). 

12881. 

SobBtitated  for  id.,  g  8. 
$1882. 

Id.,  S  6k  6  and  7,  and  part  of  g  8. 
tlB83. 

Id.,gl6. 
{188«. 

Id.,  ^  12, 18  and  14. 

{1885. 

Sabstitated  far  id.,  ^  17  and  18. 

(188& 

Id.,  ^  19  and  20,  as  modified  by 
L.  1868,  du  213  ^  Edm.,  840). 

1 1887. 

Sobetitated  for  L.  1874,  du  624, 
£land2. 

$1888. 

Sdbstituted  for  ^  21-27  of  the  B. 

& 
$18891 

Taken  firom  vaAaaa  of  ihe  precede 
ing  pnmaiona. 

$$  1890-1892. 

New. 
$1893. 

2  B.  &,480,  Put  8,  ch.  8,  Ut.  6, 
g  1  (2  Edm.,  502). 


Id.,  part  of  6  6,  and  g  8. 

$1896. 

Id.,gl4. 
$1897. 
Id.,  §7. 

$i89a 

U.,gl6. 


g  1899. 
Code  of  Proon  §  7. 

g  1900, 190L 
2  B.  8.,  550,  Part  3,  di.  8,  tit.  17, 
g  1  (2  Edm.,  571). 

g  1902. 

L.  1847,  du  460,  g  1  (4  Edm., 
626) ;  and  part  of  g  2,  as  ameadeo 
by  L.  1849,  di.  256,  and  L.  1870^ 
di.78. 
gg  1903^  1904. 
Id.,  part  <tf  g  2,  as  amended  bj 
the  acts  of  1849  and  187a 

g  1905. 

New, 
g  1906. 

L.  1871,  eh.  219^  g  1  (9  Edm.,  67). 

gg  1907,1906. 

L.  1854,  du  180,  parts  of  gg  1  and 
2  (5  Edm.,  160). 

g  1909. 

New. 

g  i9ia  t 

Code  of  Proo.,  part  of  g  111  and  IISL 

g  1911. 

New  in  form, 
g  1912. 

New. 

g  1913. 

Code  of  Proe.,  part  of  g  71. 

g  1914. 
Code  of  Proc,  part  of  g  389. 

g  1915. 

Sobstituted  for  2  B.  S.,  353,  Part 
3,  du  6,  tit.  2,  §§  12  and  13  (2  Edm., 
864),  and  id.,  378,  379,  tit.  6,  gg 
5-15  (2  Edm.,  892-394). 

g  1916. 
L.  1858,  cb.  314,§  3  (4  Edm., 483). 

gl917. 
2  B.  a,  406,  Part  3,  di.  7,  tit.  8,  % 
75  and  76  (2  Edm.,  423). 
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§191& 
Sabstitated  for  L.  1855,  eh.  85  (4 
Edm.,  645). 

§  1919. 
L.   1849,  ch.  258.  part  of  §  1  (4 

Edm.,  650),  and  L.  1851,  ch.  455 

(4  Edm.,  662). 

$1920. 

Id.,  §  2. 

§1921. 

Id.,  §8,  and  part  of  §1. 
S  1922. 

Id.,  part  of  §  ^  as  amanded  ItjL. 

1853,  eh.  153. 

§§  1923^1924 

New. 

§  192S. 

L.  1872,  ch.  161,  port  of  8 1  (9  Edm., 
839). 

%  1926. 

2 IL  a,  473,  Fttrt  8,  ch.  8,  tit  4,  § 
92  (2  Edm.,  40^ 

§  1927. 

Id.,§9a 

§  192a 

Id.,  8  94,  and  L.  1872;  c3i.  161,  part 
ofgl. 

§  192a 

Id.,  §§  93, 96,  and  99. 

§  193a 

Id.,  part  of  8 100,  and  8  lOL 
§  1931. 

Id.,  8  108,  and  a  portion  of  8 107. 
%  1932. 

Coda  of  Pioc,  8 186,  part  of  sub.  1. 
%  1933. 

2  B.  S.,  377,  Part  8,  eh.  6^  tit  6,  8 

2  (2  Edm.,  891, 892). 

§  193*. 

Id.,  8  8. 
§  1935. 

Id.,  8  4. 


g  1936. 

New. 
§1937. 

Sahstitoted  forCodeof  Pkoo.«§87Bi| 
§  1938. 

Code  of  Proe.,  8  878. 
8  1939. 

Code  of  Ploo.,  8  87B. 
g  1940. 

New. 
81941. 

Code  of  Proe.  8  880. 
8  1942. 

L.  1838,  ch.  257,  8 1>  part  of  8  9; 

and  8  6  (4  Edm.,  450). 

8  1943. 
Id.,  the  remainder  of  8  2,  as  amonA- 
ed  by  L.  1845,  oh.  348. 

8  1944. 

Id.,  ^8  and  4. 
§  194S. 

L.  1836,  eh.  885,  S  1-8  (4  Edaa., 

621). 
g  1946. 

Code  of  Proe.,  8 186i  sab.  4 
g  1947. 

New.    Added  by  the  Legidaimw 

in  the  biU  of  1877. 
g  1948. 

Code  of  Proe.,  8  432,  and  2  B.  8., 

681,  Part  3,  ch.  9,  tit.  2,  8  28  (8 

Edm.,  603X 
8  1949. 

Code  of  Proe,  88  435  and  486 ;  s0e 

also  2  R.  8.,  682,  88  80  and  81  /S 

Edm.,  608). 
g  1950. 

New  in  foam. 
gl951. 

Code  of  Proe.,  8  437;  see  also  S  ft. 

a,  582,  8  82  (2  Edm.,  603). 

g  1952. 

Code  of  Proe,  8  438,  and  3  B.% 
582,  8  83  ^  Edm.,  604^ 
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119891 

Gode  of  Prae.,  8  ^S9 ;  aeealsoS  B. 
8.,  682,  ^34^38  (2  Edm.,  004). 

81954. 

Code  of  Ptoc,  g 440 ;  seeakoS  B. 
a,  684,  §  4B  0  Bdm.,  606). 

flSSS. 

2  B.  S.,  462,  Part  8,  elu  8,  til  4,  § 
81,  last  dauw,  and  §  82  01  Bdou, 
48S). 

11966. 

Codeof  Proe.,  g  441,  last  dame; 
aee  also  2  B.  8.,  686,  g  48  ^  Bdm., 
006). 

f  1967. 
Code  of  Prao^  g  438. 

|i95a 

See  §  1960,  ante. 
11969. 
Code  of  Proe.,  g  446,  and  part  of  g 
445;  see  also  2  B.  a,  680,  g§  24 
and  25  (2  Bdm.,  601). 

11960. 

New. 
11961. 
2  B.  8.,  602,  Part  8  eh.  9,  fit.  8,  g 
66  (2  Edm.,  624). 

11962 

Code  of  Proc,  g  447,  and  2  B.  S., 
481,  Part  8,  ch.  8,  tit.  6,  g  8,  fint 
sentence,  and  x>art  of  g  4  (2  Edm., 
608). 

1 1963. 

Bemainder  of  g  8  of  tba  B.  8. 

§1964. 

Sabstitated  for  id.,  gg  7  and  16. 

11965. 

Id.,  g  SI. 

S1966. 

Id.,  g  29. 

1X967. 
Id.,  g  32,  as  modified  by  L.  1882, 
elu304,  ^  1  and  6  (3  Edm.,  886), 


and  L.  187Qi  ch.  76S^  8 1  (7 
777). 

8  1968. 

Id.,  §g  84, 88  and  80^ 
8  1969. 

L.  1876,  ch.  49,  part  of  8 1* 
8  1970. 

Id.,  82. 

88  1971-1973. 
From  id.,  8 1* 

881974^1978^ 
From  id.,  88. 

8  1976. 

Id.,  Si. 
8  1977. 
1 B.  8.,  282,  Part  1,  eh.  9,  tit.  1% 
part  of  81(1  Bdm.,  254).  8ee,al«k 
tit.  18,  S 1,  of  the  same  chapter. 

8  1978. 

Substituted  for  id.,  %  S  and  8. 

81979. 
Sabstitated  tot  the  temaindsr  ef 
id.,  gL 

8  1960. 

Id.,  84. 

8  1981. 
Id.,  g  9. 

8  1982. 

Sabstitated  for  fit  18, 6  S>  tf  ths 

same  chapter  cf  the  B.  8. 
8  1963. 

Code  of  Proc.,  8428,fintflent0Dee. 

88  1984^  1985. 
See  2  B.  S.,  562,  Part  8,  eh.  6»  ttt. 
17,  g  13  (2  Edm.,  678). 

8  1966. 

Code  of  PMe.,  8  484. 

8  1987. 

Code  of  Pnc,  8443. 
8  1988. 

1  B.  S.,  Part  1,  ch.  8.  tit.  8k  8  18 
(1  Edm.,  181). 


V  ^  V 
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§1969. 

Id.,  §14. 
§1990. 

L.  1876,  eh.  448^  8 1. 

§1991. 

New. 

§1992. 
2  B.  a,  674,  Put  8^  ch.  9k  ttt.  1,  § 

74  (2  Edm.,  69^ 

§  1993. 
Id.,  §77. 

§§  1994^  1999w 

Newinfocm. 

§1996. 

§76of  theB.8 
§1997. 

New  in  fona. 

§1998. 
§  75  of  {he  B.  &  C3  Bdm.,  BOB). 

§  1999* 

New. 

§  2ooa 

§  78  of  Am  B.  a 

§2001. 

Id.,  §84. 

§2002. 

Id.,  §79 

§2003. 
Id.,  §§80  and  81. 

§2004. 

Id.,  §82. 

§2005. 
Id.,  §83. 

§  2006. 

Id..  §  80. 

§2007. 

{New. 

§  2008. 

.,  2  B.  a,  6B0,'Ftot  8,'chro,  tit.  1, 

'  part  of  §  1  and  part  of  §  8  (2  Edm.. 

V.580), 


§2009. 
Id.,  Tgmaindw  of  §  8. 

§  2010. 

Id.,  §  4. 

§  2011. 
New;  sobetitated  for  a  clanse  of  S 
1,  omitted  in  fhaning  §  2008,  ante. 

§  2012. 
Id.,  §2. 

§  2013. 

Sabstttoted  fbr  id.,  §  B. 
§2014. 

Id.,  §20. 

§  2015. 
2  B.  a,  663,  Part  8,  ch.  9,  tit.  1,  8 
21  (2  Edm.,  68S). 

§  2016. 
Id.,  §22. 

§  2017. 

Id.,§29L 

§  20ia 

Id.,  §24. 

§  2019.  I 

Id.,§2B 
§  2020. 

Id.,  §§26  and  a. 
§  2021. 

Id.,  §  27. 
§  2022. 

Id.,  §28. 
§  2023. 

L.  1837,  eh.  940^  §  1  (4  Edm.,  681). 

§  2024. 
§29of  theB.a 

§  2025. 
Id.,  §  SO. 

§  202& 
Id.,  §  82. 

§  2027. 
Id.,  §  33.  and  §  48,*iix8t  claoae 

§  2028. 
_  Id.,  S  34  and  SB. 
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|2029L 

faoaa 

Id.,  §  37. 

Id.,  ^  38  aadflfll 
8  2032. 

Id.,  §40. 

Id.,S41. 
|2034^ 

Id.,  §42. 
}203& 

Id.,  §43. 
(2036. 

Id.,§4A. 

I  2037. 

Id.,§45. 

{203a 

U.,  ^  46  and  47,  M  Am  Irttor^ias 
modified  1)!7  I.  IBS?,  oh.  MO^  8  S 
(4  Edm.,  681). 

I  2039. 

Id.,§48. 

}204a 

Id.,  part  of  8  A 

Id.,§6a 
{2042. 

Id.,§6L 
{204a 

Id.,  §52. 
{2044; 

Id^§63. 

{204& 

Id.,  §  64,  and  pvft  «r  I A 
{2046l 

Id.,§66. 
I  2047. 
Id.,  §08. 

{20«a 

Htm, 


ft  V 


8  ao4a 

§67of  «iwB.a 

8  206a 

Id.,  §68. 

8  2051. 
Id.,  §  60,  and  part  of  8  Mi 

8  2052. 
Id.,  §§  61  and  69^  and  xeaujadai 
of  §64 

8  205a     ^ 

Id.,§6& 
§2054^ 

Id.,§6& 

§2055. 

Id.,  §66. 

8  205& 

Id.,  §  67. 

8  2057. 

Id.,  §68. 

8  20S& 
Sabstitated  for  id.,  6  601^ 

8  20sa 

Substituted  for  id.,  ^  70  and  7L 

88  2060-206a 
From  L.  1873,  ch.  663,  §  1  (9  Edm.* 
704). 

8  206a 

The  remainder  of  tbe  aet  of  1898. 

8  2064. 

New, 

§  206& 
2  B.  a,  673,  Part  8,  di.  0,  tit  1,  8 

72  (2  Edm.,  694). 

8  2066L 
Substituted  for  id.,  S  78  and  86. 
A  portion  of  the  former  is,  perhapa^ 
imcoDstitutional  in  its  present  finm. 

88  2067,  206a 

New. 

8  206a 

L.  1873,  ch.  70,  part  of  8 1  (9  Bda^ 
676). 
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S207a 

New. 

S2071. 

New;  to  fletfle  a  oanfliet  of  autboci* 
ties. 

g  2072. 

New. 

§207a 

3  B.  S.,  288,  Put  8^  eh.  9,  tit  9^  g 
64  (2  Ednu,  QOe;). 

gg  2074-2077. 

New. 

g207a 
New;  to  eetUe  aoonflict  of  aothoii- 
tiee. 

gg  2079^  208a 

New. 

g2oei. 

See  the  General  Bnlea 

g  2082. 
2  B.  8.,  688,  Part  8,  eh.  9,  tit.  2,  g 
66,  first  two  clauses ;  and  §  67,  last 
daose  (2  Bdm.,  208);  and  part  of 
Code  of  Proc',  §  471. 


g208a 

Thefimtsentenceisnew;  theseeond 
consists  of  the  last  part  of  §66  <^ 
iheB.& 

g  2084. 

The  first  sentence  is  from  g  68  of 
the  B.  S.;  the  remainder  is  new. 

g2oe& 

New. 

g  2066. 
L.  1838,  flh.271,g  8  (4  Bdm.,  819), 
and  L.  1864»  eh.  270,  g  8  (4  Bdm., 
882). 

g2087. 

L.  1869,  Gh.l74,g  8  (4  Bdm.,  888); 
and  L.  1864,  cih.  270,  g  1  (4  Bdm., 
681).  The  remainder  la  tana  L» 
1873,  oh.  7b,  g  8. 


g  2068L 

2  R.  &,  687,  Part  8,  eh.  9.  tift.  %Si 
67  and  68  (2  Bdm.,  806).  | 

g  2069. 
Id.,  g  69,  as  modified  by  the  act  o| 
1878;  and  g  8  of  that  act 

g  209a 

§80of  theB.& 
g  2091. 

2  B.  8.,  687,  Part  8,  eh.  9,  lit.  % 

part  of  g  61  (2  Bdm.,  809). 
g  2092. 

New. 
g  209a 

L.  1873,  oh.  70,  part  of  g  1. 

g  2094 

The  first  sentence  is  new;  tiie  i»- 
fnA.iti<1<w>  contdsts  <^  part  of  g  01  of 
the  B.  S. 

g  2095. 
Id.,  part  of  g  61  and  part  of  §  63 
of  B.  8.,  and  L.  1873,  ch.  70,  pari 
of  §  1. 

^  2096. 
Subistitated  for  so  mQch  of  §  68  of 
fhe  IL  S.y  aa  provides  that  a  return 
miiBt  be  made,  and  may  be  en* 
forced  by  attaohment. 

§  2097. 
New. 

§  ao9& 

The  first  aentenoe  Is  new;  Hbe  ve- 
mainder  is  from  §  d8  of  the  B«  8. 
§  2099. 
Part  of  §  64  of  the  R.  S. 

§  2100. 

8o  much  of  %  68, 61  and  6S  affile 
R.  8.,  aa  relates  to  '^  jadgmenL" 

§  zun. 

Partly  new,  and  partly  ftcm  L» 
1878,  ehe  70,  §  & 
§  2102. 

See  2  B.a,  687,Ftet8,  ehe  0,  til 
a,  8  60,  and  La  1873,  eh.  70,  §  3. 
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12103. 


fZlOft. 

3  B.  S.,  688,  Part  S»  du  a^  tit.  2,  § 
06,  first  daxiae. 

I  2105. 

New. 
§2106. 

Bemainder  of  §  68  of  the  B.  a 
|2107. 

Id.,  §67. 

S210& 

Id..  §68. 

U  2109,  2ua 

From  id.,  §  09. 

$  2111. 

Sobetitated  far  id.,  §  m 

|2U2. 

{2L13. 

§  71  of  the  B.  & 

12114. 

Id^  part  of  §  72. 

12115. 

Id.,  §  73,  and  1  B.  a,  170,  177, 
Part  1,  ch.  8,  tit.  8,  §  1,  sob.  9, 
and  lit.  4,  §  6  (1  Bdm.,  170^  177) ; 
aea  Const,  art  7,  S  & 
|211fi. 
From  §  72  of  the  B.  a 


S  74  and  7S  of  tbe  B.  a 
(2119. 

id.,§7a. 

I  2120. 

New. 
I  2121. 

See  %  1360  and  1867,  ante. 

12122. 

New;  dedaratory  of  the  law  ae 
■ettled  in  man/  abjudicated 

§2123. 


§  2124. 
2  E.  S.,  599,  Part  3,  ch.  9,  tit  3,  g 
45  (2  Bdm.,  621). 

g§  2125-2127. 
New;  see  L.  1847,  ch.  280,  §  17  (4 
Edm.,  661). 

g  212a 

New ;  to  settle  a  oonflict  of  aathod- 
ties. 
§  2129. 
New. 

g  2130. 

Partly  new;  see  2  B.  8.,  602,  Part 
3,  ch.  9,  tit  3,  §  68,  and  id.,  599, 
§  45  (2  Edm.,  621, 626). 

gg  2131-2133. 

New.  , 

g  2134; 
See  2  R.  a,  699,  Part  8,  eh.  9,  ttt 
8,  ^  46  and  46  ^  Edm.,  621). 

§2135. 

New. 
g  2136. 

New  in  form;  declaratory  of  the 
law  as  settled  by  the  authorities. 

gg  2137,  213a 

New  in  fono. 

gg  2139,  2140 

New ;  to  settie  a  conffiet  of  authori' 
ties ;  and  see  2  B.  S.,  271,  Part  3, 
ch.  2,  tit  4,  §  281  (2  Edm.,  280), 
and  Ck>de  of  Proc,  g  863. 

gg2141-214a 

New. 
g2149. 
2  B.  8.,  16,  Part  2,  ch.  6,  tit  1, 
art  3,  g  1  (2  Bdm.,  17) ;  and  see  § 
2  of  art.  7  of  the  same  titie. 

g  2150. 
Substitnted  for  id.,  art  7,  pact  of 
^  land  2. 

§2151. 

New  in  form. 


cxii 


SOUBGES  OF  CODB  OF  CIVIL  PBOCBDDBB. 


g  2152. 

2  R.  S.,  16,  Part  2,  eh.  6,  tit  1, 
art.  8,  §  2  ^  Edm.,  17). 

g  2153. 

Id.,  §  3,  and  L.  1860,  ch.  210,  §  1 
(4  Edm.,  482). 

§  2154. 
2  B.  S.,  36,  Part  2,  ch.  5,  tit.  1, 
art.  7,  §  7  (2  Edm.,  37). 

g  2155. 

id.,§a 

g  2156. 

L.  1849,  ch.  176  (4  Edm.,  451). 

g  2157. 

§  10  of  art.  7  of  the  B.  8. 

g  2158. 

Id.,  §  IJ. 
g  2159. 

Id.,  §  12. 

g  2160. 

§  4  of  art.  8  of  the  R.  S.  (2  Edm., 
17),  as  modified  by  L.  1850,  ch.  210, 
§  2  (4  Edm.,  482). 

g  2161. 
§9-of  art.  7  of  the  B.  & 

g  2162. 

§  5  of  art.  8  of  the  B.  S. 
g  2163. 

Id.,  §  7. 
g  2164 

Id.,  §  8,  and  part  of  g  la 
g  2165. 

Id.,  remainder  of  §  10,  and  g  11, 

and  art.  7,  last  clause  of  §  80;  and 

L.  1847,  ch.  866,  §  1. 

g  2166. 

Id.,  §  12,  and  L.  1847,  ch.  866,  §  2 
(4  Edm.,  481). 
g  2167. 

New. 

g  216a 

Partly  from  art  8  of  the  B.  &,  § 
13,  and  partly  new. 


g  2169L 

New. 

g  217a 

g  19  of  the  same  art.  of  the  IL  8L 
g  2171. 
Id.,  §§  20  and  21. 

g  2172. 

Id.,  §  22. 
g  217a 

Id.,  part  of  g  23,  and  §  24,  as  amendik 

ed  by  L.  1854,  ch.  147. 
g  2174. 
Id.,  part  of  §  25,  and  g  26. 

g  217a 
Id.,  remainder  of  §  25,  andtihe  first 
clause  of  art.  7,  §  20. 

g  217a 

Id.,  §  27. 
g  2177. 
Id.,  §  28. 

g  217a 

Id.,  §29 
g  2179. 
Art.  7  of  the  B.  a,  g  23. 

g  218a 

Id.,  §§  24,  25,  and  26. 

g  2181. 

Id.,  §  19,  as  amended  by  L.  1806; 
ch.  116  (6  Edm.,  701). 

g§  2182,  218a 

Sabetituted  for  §§  80  and  81  of  art. 
3  of  the  R.  & 
g  2184. 
Art.  7  of  the  IL  8.,  g  29,  and  part 
of  §  80,  as  the  latter  section  -mtm 
amended  by  L.  1859,  ch.  2. 

g  218a 

Art.  8  of  the  B.  a,  part  of  g  83, 
and  §34. 
g  218a 
Id.,  §85. 

g  2187. 
Art.  7  of  the  B.  S.,  K  21  and  23. 
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S  B.  &,  28,  Part  2,  eh.  B,  fit  1,  azt. 
6, part  of  gl^Bdm^SS). 

II  2190^  2191. 

Id.,  part  of  §  S. 
12192. 

Id.,§§3aad4 
1093. 

Id.,  ^  5,  6,  and  7. 
|219«. 

Id.,  ^  8  and  9. 

{§2195,  219& 
Id.,  §  10;  and  Me  art.  7  of  ihe 
Buae  title,  §§  29  and  SO,  as  the 
latter  section  was  amended  by  L. 
1869,  ch.  2. 

{2197. 

Id.,  §  U. 

}2isa 

Id.,  §12. 
{2199. 

Id.,  §  13. 
|220a 

SB.  S.,  31,  Parts,  ch.  6, tit  1, art. 

8,  part  of  §  1  (2  Edm.,  81),  as 

amended  by  L.  1847,  dk  890,  §  1. 
|230L 

Id.,  part  of  §  1,  as  amended  by  § 

1  of  liie  act  of  1847. 

12208. 

Id.,  §  2,  and  the  xemainder  of  §  1. 
12203. 

Id.,§4 
12204. 

Id,  §6. 

f$2205,  220& 

Id..§3. 

12207. 

Alt  7  of  the' Mine  title~of  fhe  fi. 
8^  put  (tf  §90. 

12208. 

Alt.  0  of  the  B.  &,  g  0,  and  part  of 

Stt 
[■1 


§  2209L 

Id.,  §  7. 

g  22ia 

Id.,g8. 

g  2211. 
Id.,  §  9,  and  part  of  S  20  «r  art.  f 
of  the  IL  8. 

g  jH"it 

Id.,  ^  10  and  IL 
g  22ia 

Id.,  8 12. 

g  2214. 

Id.,  g  13. 

g  221S. 

Id.,  §  16. 
g  2216. 

Id.,  §  16. 

g  2217. 
Id.,  §  17,  as  oclj^nainy  enacted. 

g  221& 

Art.  7  of  the  B.  S.,  parts  of  %  S9 
and  80,  as  the  latter  section  was 
amended  by  L.  1859,  ch.  2. 

g  2219. 
2  B.  8.,  15,  Part  2,  ch.  5,  tit  1,  art. 
2,  part  of  §  1  (2  Edm.,  16). 

g  2220. 
Id.,  remainder  of  g  1,  and  pact  eC 
§4. 

Art.7of  theB.8.,§lt 
g  2222. 

New. 
g  222a 

Art  2  of  the  B.  8.,  part  of  g  3. 

g  2224. 

The  first  danse   consists  of  fh# 
of  §2;  fherert  is  new. 


\ 


g  222& 

New. 

g  2226. 

i     Act  2  of  fhe  B.  8.,  8  8> 


eziv 


S00BGB8  OF  OODB  OF  CIVIL  PROGBDUBS. 


§  2227. 

New. 

§  222& 

Art  2  of  the  B.  a,  §  4»  last  sen- 
tence. 

§222a 

Id.,§B. 

S  2230. 

New. 

§2231. 

3  R.  a,  B13,  Put  3,  ch.  8,  tit.  10, 
g  28,  sab.  1,  2  and  S  (2  Edm., 
629),  as  amended  l^  L.  1849,  ch! 
193;  also,  §  56  of  the  same  title, 
added  hjL.  1868,  ch.  764,  §  1  (7 
Edm.,  335),  and  L.  1873,  ch.  683, 
§  1  (9  Edm.,  653). 

%  2232. 

Sab.  4of§28oftheR.&,  as 
amended  by  L.  1874,  ch.  208  and 
ch.  471,  and,  also,  the  last  sen- 
tence of  g  31  of  the  B.  & 

S223a 

Sabstitated  for  2  B.  S.,  607,  Part 
8,ch.  8,  tit  10,  gg  laDd2^Bdm., 
623). 

S2234. 

From  g  28  of  the  B.  B.,  and  Code 
of  Proc,  g  66,  first  sentence,  as 
amended  in  1870;  L.  1850,  ch.  205, 
g  8;  L.  1877,  ch.  187;  L.  1870, ch. 
886;  L.  1834,  ch.  271,  ^  1  and 
19;  L.  1878,  ch.  186,  g  7;  L.  1876, 
ch.  196,  ^  6  and  16.  y 

§2235. 

Id.,  parts  of  ^  2,  8  and  29.\ 

§2236. 

Id.,  part  of  g  81;  and  L.  1867,  ch. 
896,  gg  2  and  3  (4  Edm.,  617).  ^ 

§2237. 

%  66  and  61  of  the  B.  &,  added 
I7  L.  1868»  ch.  764  (7  Edm.,  8310. 1 


§  2238. 

Id.,  g  SO,  as  amended  by  L.  1851, 
ch.  400,  and  L.  1868,  ch.  828,  g  1 
(7  Edm.,  366);  and  also,  g  67  of 
the  B.  S.,  added  bj  L.  1868,  ch. 
764  (7  Edm.,  835). 

g  2239. 

From  L.  1863,  eh.  189  (6  Edm.,  86), 
as  modified  hy  the  amendment 
made  in  1870,  to  Code  of  Proc,  § 
66;  L.  1876,  ch.  356,  g  1 ;  and  I.. 
1877,  ch.  187,  g  1. 

g  2240. 

g  32  of  the  B.  S.,  as  amended  hy 
L.  1857,  ch.  684,  and  L.  1868,  ch. 
828  (7  Edm.,  366);  omitting  the 
last  sentence  of  the  amendment  of 
1868. 

g  2241. 

L.  1868,  ch.  828,  g  8  (7  Edm.,  866), 
andlB.S.  748. g 27 (1  Ednu,  190). 
g  2242. 
Parts  of  ^  63  and  64  of  the  B.  S., 
added  hj  L.  1868,  ch.  764  (7  Edm. , 
336). 

g  224a 

Part  of  g  33  of  the  B.  S.,  and  the 
last  sentence  of  g  32,  as  amended 
by  L.  1868,  ch.  828  (7  Edm.,  366). 

g  2244. 
Parts  of  §§  7  and  34  of  the  B.  S., 
as  the  latter  section  was  amended 
by  L.  1857,  ch.  684. .; 

g  2245. 
Id.,  ^  6  and  11. 

§  2246. 

Part  of  L.  1877,  ch.  187,  g  2. 

g  2247. 

Bemainder  of  g  84,  and  ^  88-88  of 
the  B.  S.,  as  g  86  was  TnfTi^<>d 
by  L.  1862,  ch.  868./ 

§2248. 
Id.,g4L 
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Id,  parts  of  ^  S3,  8d  and  61, 
uliieh  latter  section  ^raa  added  to 
flw  B.  S.,  by  L.  1849.  ch.  193  (2 
Sdm.,  633). 

$22sa 

Id.,  lemainder  of  §  61,  and  parts 
of  %  12,  13  aad  22. 

Id.,  paxtB  of  §§  13,  33  and  89  (as 
the  latter  section  vraa  amended  hy 
L.  1857,  ch.  684),  and  of  ^  68  and 
H  added  to  the  R.  S.,  by  L.  1868, 
du  764  (7  Sdm.,  886). 

§2252. 

Id.,  §40. 
12253. 

taxtij  from  S  4S|  and  g  00,  added 
to  the  B.  8.,  by  L.  1868,  di.  764 
(7  Bdm.,  336) ;  and  partiy  new  in 
fann,  in  accordance  with  the  con- 
stnwtion  of  these  sections,  estab- 
fished  by  the  anthorities. 

{2254. 
§  44  of  the  R.  S.,  as  amended  by 
L.  18B7,  ch.  684;  and  §§45 and 46 
of  theB.& 

I22S5. 
New. 

U  22SS,  2257. 
L.  1842,  eh.  240,  §  1  (4  Bdm.,  461). 

H22S 
New. 

M 

Sabstitoted  for  §  47  of  the  B.  8., 
as  amended  by  L.  1868,  ch.  828 
(7  Edm.,  857),  and  §  62,  added  to 
the  B.  8.  b7  I«  1849,  du  193  <2 
Bdm.,  634) 

12263. 

8S  48  and  40  «f  fhe  B.  & 

12264. 

Id.,  §  60;  and  see  L.  1860,  eh.  144, 
tiL  8^  8  ^;  I^  1864»  eh.  884»  tit 


5,  §  83;  and L.  1862,  ch.  298,  §  1 
(4  Edm.,  14-16). 

§  2265. 

Substitnted  for  the  last  clatuse  of 
id.,  §  47. 

§  2266. 
New  in  form. 

§  2267. 
2  B.  8.,  685,  Part  S,  ch.  8,  tit.  18, 
g  2  (2  Edm.,  654). 

§  2268. 
Id,  §4,  made  to  conform  to  L. 
1847,  ch.  890,  g  2  (4  Edm.,  680). 

g  2269. 

Id.,  g  6,  and  part  of  g  8. 

§2270. 
Substitnted  for  id.,  g  6. 

gg  2271,  227a. 

New. 
g2273. 

New;  to  aettie  a  conflict  of  anfhofl- 

ties. 
g  2274. 

Bemainder  of  g  8  of  the  B.  8. 

g  2275. 

Id.,  g  10. 
gg  2276,  2277. 
Id.,  parts  of  ^  12, 18  and  H  and 
g37. 

g  2278. 
Id.,  g§  7  and  9. 

g  2279. 
Id.,  §  16. 

g  2280. 

Id.,  g  19. 

g  2281. 

Id.,  g  20,  as  originally  enacted. 

g  2282. 
2  B.  8..  560,  Part  8,  eh.  0,  tik  ],' 
part  of  g  6  (a  Bdm.,  580X 

g  2283. 

New* 


\ 
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§  2284. 
2  B.  8.,  638,  Part  8,  du  8,  tit.  IS, 
%  21  and  22  (2  Ednk,  667>. 

§  2285. 

Id.,  §§  23, 24  and  26. 

§  2286. 
The  part  of  id.,  §  30^  which  iras 
added  hy  L.  1843,  ch.  0,  and  part 
of  Code  of  Proc.,  g  803. 

§2287. 

Id.,§S& 

§  2288. 

Id.,  §  27. 

§  2289. 

Id.,  §§  28  and  30. 

§  2290. 

Id.,  §§  30  and  8L 
§  2291. 
Id.,  §  82. 

6  2292. 

Id.,  §  33. 

g  2293. 
2  R.  S.,  484,  Part  8,  eh.  8,  ttk  ^  % 
22  and  24(2  Edm.,  606). 

§  2294. 

Id.,  §  23. 
g  2295. 

New. 
§  2296. 

Id.,  §25. 
g  2297. 

Id.,  g  26. 
g  229a 

Id.,  §  27. 
g  2299. 

Id.,  §  28. 
gg  2300^  23QIL 

New. 
g  2302. 

2  R.  S.,  848,  Part  8,  dk.  8,  tit  8»  g 
l(2Edm.,S6^ 

g  2303. 

Id.,§2,aiidthellntdraae«f  68. 1 


g  2304. 
Id.,  remainder  «f  g  8^ 

g  2305. 

Id.,  §4. 
g  2306. 

Id.,  §6. 
g  2307. 

Id.,  §  7. 

g  230a 

Id.,  §8. 

g  2309. 
Id.,  §  9. 

g2310L 

Id.,  §  10. 

g  2311. 

Id.,  §11. 

g2312. 

New. 

g  2313. 

§  12  of  fhe  R.  8. 
g  2314. 

Id.,  part  of  g  IS. 

g  2315. 
Sobstituted  for  id.,  S  14»  16 
16,  and  remainder  of  g  liL 

g  2316. 

Id.,  §18. 

§  2317. 
Id.,  §19. 

g  2318. 

Id.,  §  20. 

§  2319. 

New. 

§g  2320,  2321. 
From  L.  1874,  oh.  448,  lit.  S^  f  t 
^  Bdm.,  929). 

g  2322. 

Newj  to 
ties. 

g2323. 

New  in  form. 
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§2324. 

Sabetitnted  for  S  R.  &,  62,  53, 
Part  2»  ch.  B,  fit.  2,  §§3-7  (3Edm., 
58). 

§2325. 

New ;  declaratory  of  the  existing 
rale. 


New. 

I  2335. 

L.  1874»  ch.  446,  tit.  2,  g  2;  and 
see  id.,  tit.  3,  §  37. 

|§  2336-2338. 

New. 

§2339. 

The  first  sentence  is  new,  and  the 
remainder  is  from  L.  1874,  ch.  446, 
fit.  2,  §  27. 

I  2340. 

TiUe  2,  of  the  act  of  1874,  part  of 
§6. 

12341. 

8ee  2  R.  a,  §  53,  Part  2,  ch.  5,  tit. 
2,  ^  8  and  9  (2  Edm.,  54),  and  L. 
1874,  ch.  446,  tit.  2,  §  3. 

(2342. 

fidbetitated  for  the  last  sentence  of 
tit.  2,  §4,  of  the  act  of  1874. 

I  2343. 

Id.,  §28. 

82344. 

Id.,  remainder  of  §  29,  and  §  25  of 
the  R.  8.,  as  amended  by  L.  1865, 
ch.  724  (6  Edm.,  581). 

|§  2345b  2346. 
Bee  2  R.  8.,  55,  Part  2,  ch.  6,  tit.  2, 
S  20,  22  (2  Edm.,  56);  L.  1874, 
ch.  446,  tit.  2,  §§  9, 23-26  (9  Edm., 
S31,  933) ;  as  amended  by  L.  1875, 
eh.  574,  §§  7  and  8 ;  and  2  R.  8., 
194,  Part  3,  ch.  1,  tit  3,  §§  167, 
ie»  (3  Edm.,  302). 


§  2347. 

2  R.  8.,  194,  Part  3,  ch.  1,  tit.  2, 
part  of  g  169;  2  R.  8.,  55,  Part  2, 
ch.  5,  tit.  2,  8  19.  (2  Edm.,  56). 

§§  2348,  2349. 

8e«i  2  R.  8.,  194, 195,  Part  3,  ch.  1, 
tit  2,  §§  167, 170, 175  (2  Edm.,  202, 
203);  2  R.  S.,  53-55,  Part  2,  ch.  5, 
tit.  2,  §§  11, 16, 19  and  22  (2  Edm., 
55,  56) ;  L.  1864,  ch.  417,  §§  1  and 
5  (6  Edm.,  291) ;  L.  1869,  ch.  637, 
(7  Edm.,  463) ;  and  L.  1870,  ch.  87 
(7  Edm.,  584).  866,  also,  L.  1874, 
ch.  446,  tit  1,  §  38,  and  id.,  tit  2, 
§§  6,  9,  17,  and  23  (9  Edm.,  929, 
933),  as  amended  by  L.  1875,  eh. 
574,  §  6,  and  L.  1876,  ch.  267,  §  3. 

§2350. 
From  2  R.  8.,  53,  Part  2,  ch.  5,  tit 
2,  §§  11  and  16  (2  Edm.,  55).  8eet 
also,  Rnle  67,  as  it  stood  imme^ 
diately  prior  to  January  1, 1878* 

§  2351. 

From  id.,  §  14 ;  L.  1864,  ch.  ^^17,  § 
2  (6  Edm.,  291) ;  and  L.  1874,  ch. 
446,  tit.  2,  §§  7  and  20  (9  Edm., 
930, 933). 

§  2352. 

2  R.  8.,  194,  Part  3,  ch.  1,  tit  2, 
§§  171, 172  (2  Edm.,  202). 

§  2353. 

Id.,  §  173;  L.  1864,  ch.  417,  §  3(6 
Edm.,  291);  and  L.  1874,  ch.  446, 
tit  2,  §  8  (9  Edm.,  931). 

§  2354. 

2  R.  8.,  54,  Part  2,  ch.  5,  tit  3,  § 
12  (2  Edm.,  55) ;  L.  1864,  ch.  417, 
§  4  (6  Edm.,  291);  L.  1874,  ch. 
446,  tit  2,  §§  8,  18,  and  id.,  tit  1, 
§  38  (9  Edm.,  929,  931,  932) ;  and 
2  R.  8.,  194,  Part  8,  ch.  1,  tit  3  8 
174. 


L 


••• 

czviu 
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§  2355. 

See  Part  2,  ch.  6,  tit.  2,  §§  13, 16, 
18, 19, 20, 22;  and  Part  3,  ch.  1,  tit. 
2,  §§  167, 175,  of  the  R.  8.;  L.  1864. 

,     ch.  417,  §  5  (6  Edm.,  291);  and  L. 

I  1874,  ch.  446,  tit.  2,  §S  9, 19, 22, 23, 
26,  and  id.,  tit  1,  §  38  (9  Edm., 
929-933). 
§§  2356,  235T. 
2  R.  a,  195,  Part  8,  ch.  1,  tit.  2,  §§ 
176  and  177  (2  Edm.,  203) ;  and  L. 
1864,  ch.  417,  §§  6  and  7  (6  Edm., 
292) ;  and  L.  1874,  ch.  446,  tit.  2, 
§§  10  and  11  (9  Edm.,  931). 

§  2358. 
2  B.  8.,  55,  Part  3,  ch.  6,  tit.  2,  § 
21  (2  Edm.,  56) ;  §  8  of  the  act  of 
1864 ;  §§  12  and  25,  title  2,  of  the 
act  of  1874  (9  Edm.,  931, 933);  and 
2  B.  8.,  194, 195,  Part  3,  ch.  1,  tit. 
2,  §§  16?,  178. 

§  2359. 

From  2  R.  8.,  195,  Part  3,  ch.  1, 
tit.  2,  §  180 ;  L.  1864,  ch.  417,  §  10, 
and  L.  1874,  ch.  446,  tit.  2,  §  14  (9 
Edm.,  932). 

§  2360. 
2  R.  8.,  195,  Part  8,  ch.  1,  tit.  2, 
first  clause  of  §  179  (2  Edm.,  203). 

§  2361. 
Id.,  remainder  of  the  section,  and 
portions  of  2  R.  8.,  54,  Part  2,  ch. 
6,  tit.  2,  §§  14, 17  (2  Edm.,  65) ;  L. 
1864,  ch.  417,  §§  2  and  9  (6  Edm., 
291) ;  and  L.  1874,  ch.  446,  tit.  2, 
§§  7, 13  and  20  (9  Edm.,  930-933). 

§  2362. 
Taken  from  2  R.  8.,  196,  Part  3, 
ch.  1,  tit.  2,  §§  181, 182  (2  Edm., 
204) ;  L.  1864,  ch.  417,  §§  11,  12 
(6  Edm.,  292,  293),  and  L.  1874, 
ch.  446,  tit.  2,  §§  13, 15  and  16  (9 
Edm.,  932). 

§  2363. 
New. 


§2364. 
2  R.  8.,  54,  Part  2,  ch.  6,  tit.  2»  § 
15  (2  Ednu,  65);  and  L.  1874,  du 
446,  tit.  2,  §  21  (9  Edm.,  933). 

§  2365. 
Substituted  for  2  R.  &»  641,  Part  8; 
ch.  8,  tit.  14,  part  of  §  1,  and  §  3 
(2  Edm.,  560). 

§  2366. 

From  id.,  g  1,  and  part  of  §  O. 
§  2367. 

New. 

§  236& 

§  3  of  the  same  titie  of  the  R.  CL 

§  2369. 

Id.,  §  4,  and  part  of  §  6. 

§  2370. 

Substituted  for  id.,  g  6,  and  the  f%* 
mainder  of  g  5. 

g  2371. 

Id.,  g  7. 

g  2372. 

Id.,  g  8,  and  part  of  g  9. 
g  2373. 

Id.,  remainder  of  g  9. 

g  2374. 
Id.,  g  10,  and  part  of  g  18. 

g  2375. 

Id.,  g  11,  and  part  of  g  1& 
g  2376. 

Substituted  for  id.,  g  12. 

g  2377. 
Id.,  g  19. 

g  2378. 

Substituted  for  id.,  g  14. 
g  2379. 

Substituted  for  id.,  g  16,  and  pan 

of  g  16. 
g  2380. 

Part  of  id.,  g  16. 

g  2381. 

Substituted  for  the  remainder  of 
id.,  g  16,  and  gg  17,  20  and  SI. 
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12382. 

R«w. 
I  2383. 

"Ba  fiist  sentence  oowdstB  of  id,, 

part  of  §  23,  changed  so  as  to  settle 

a  conflict  of  authorities ;  thexemain- 

dei  ia  new. 
$2384. 

U.,  lemainder  of  §  23,  and  §  24  of 

fheE.S. 
82385. 

Id.,  §  26. 
82386. 

Sabstitated  for  id.,  §  22. 
82387. 

SB.  a,  545,  Part  S,  ch.  8,  tit.  15, 
'  S 1  and  2  (2  Edm.,  664). 

82388. 

Part  of  id.,  §  S,  as  amended  b7  L. 
1842,  ch.  277,  §  5 ;  L.  1844,  ch.  346, 
§1;  and  L.  1867,  ch.  808,  §  1  (4 
Edm.,  634,  667). 
82389. 
Part  of  id.,  §  8,  as  amended  by  the 
act  of  1844. 

82390. 

Part  of  the  amendment  to  id.,  §  8, 
made  by  L.  1857,  ch.  808,  §  1. 

8239L 

I<L,§4. 
82392. 

Ii,gS. 
82393. 

Id.,  §  6. 

82394. 

H,§7. 

8239S. 

Tbe  introdactory  clause  and  sab.  1 
tod  2  are  from  id.,  §  8,  as  amended 
^  L  1842,  ch.  277;  and  by  L. 
1844,  ch.  346,  §  4  (4  Edm.,  634, 
tt8);  the  remainder  of  the  section 
iinew. 


§  2396. 

Id.,  part  of  §  9  and  g  10,  as  tiiey 
are  amended  by  L.  1844,  ch.  348^ 
and  1. 1857,  ch.  308. 

g  2397. 

New;  except  the  portion  takes 
from  id.,  §  9. 

§  2398. 

Id.,  §  11,  last  daose,  and  §  12. 
§  2399. 

Id..  §  13. 
g  2400. 

Substituted  for  id.,  §  14,  as  amende 

ed  by  L.  1838,  ch.  266,  g  8. 

gg  2401,  2402. 

2  R.  8.,  652,  Part  3,  ch.  10,  tit  S^ 
§  4  (2  Edm.,  672),  as  amended  b^ 
L.  1844,  ch.  846,  §  3  (4  Edm.,  668). 

g  2403. 
Id.,  §  3. 

g  2404. 

Substituted  for  L.  1868,  ch.  804, 
^  1,  2  and  4  (7  Edm.,  363),  as  g  2 
is  amended  by  L.  1870,  ch.  706,  g 
1  (7  Edm.,  770). 

gg  2405-2407. 
Id.,  §  8. 

g  2406. 

See  L.  1867,  ch.  668  (7  Edm.,  142), 
as  amended  by  L.  1870,  ch.  170  (T 
Edm.,  664),  and  L.  1871,  ch.  834 
(9  Edm.,  210). 

g  2409. 
§  16  of  Part  8,  ch.  8,  tit.  16  of  th» 

g  2410. 

L.  1847,  ch.  464,  g  1,  as  amended 
by  L.  1860,  ch.  80,  g  1  (4  Edm., 
286). 

g2411. 
See  L.  1867,  ch.  861,  g  1,  amending 
L.  1854,  ch.  96,  g  12;  alaoL.  1848^ 
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eh.  125,  §  4,  as  amended  by  L.  1870, 

«h.  ^0,  §  4,  and  farther  amended 

bgr  ^  1871,  ch.  382,  g  2. 
%  2412. 

§  2  of  the  act  of  1847. 
1^2413. 

Id.,  §  S,  flist  Bentenoe,  aa  amended 

hy  L.  1860,  ch.  80,  g  2. 

Id.,  last  sentence  of  g  1. 

S  2415. 

Id.,  ^  4  and  6. 

§2416. 

Id.,  g  6. 

§2417. 
Id.,  g  7. 

§208. 

The  part  of  id.,  g  3,  added  by  L. 
1880,  ch.  80,  g  2. 

§2419. 

2  R.  S.,  467,  Part  3,  ch.  8,  tit.  4,  g 
08  (2  Edm.,  488). 

I  2420. 

£.  1876,  ch.  442,  g  1. 

§2421. 

g  69  of  the  B.  S. 

§2422. 

Id.,  g  00. 

§2423. 

Id.,  g  61,  as  amended  by  the  aetof 

1876. 
§2424^ 

Id.,  g  63. 
§2425. 

New. 

§2426. 

g  63  of  the  B.  & 

§2427. 

Id.,  g  64. 

§2428. 


§  2429. 

See  §  65)  and  part  of  §  66,  of  tlie 
R.  S.,  amended  in  accordance  with. 
the  act  of  1876. 

§2430. 

Id.,  §  n. 

§  2431. 

Id.,  §  91. 
§  2432. 

New  in  form.  Contained  Bnbstan* 
tiaDy  in  Code  of  Proc. 

§  2433. 

New ;  to  settle  varioos  conflicts  of 
authorities. 

§§  2434-2437. 
Code  of  Pxoc.,  parts  of  §  292.    See, 
also,  L.  1874,  ch.  647,  §  7. 

§§  2438»  2439. 

New. 

§  2440. 
Code  of  Proc.,  part  of  §  292. 

§  2441. 

Code  of  Proc.,  part  of  §  294. 
§  2442. 

Code  of  Proc.,  part  of  §  296. 

§  2443. 
Code  of  Pxoc.,  §  800. 

§  2444. 

Substituted  for  Code  of  Proc.,  § 
295,  and  part  of  §§  292  and  296. 
§  2445. 

New. 

§§  2446-24S0. 

Substituted  for  Code  of  Proc.,  §  29S; 
and  part  of  id.,  §  297. 
§  2451. 

Code  of  Proc.,  §§298  299,  and 
part  of  §  297. 

§  24S2. 

New.  See  2  B.  S.,  401,  Part  S,  dL 
7,  tit.  S,  §  44  (2  Bdm.,  417). 

New, 
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9§  24S5,2456. 
From  Code  of  Pioc,  §  301. 

Code  of  Pioc.,  part  of  §  303. 

^^  2458^  24S9. 
Code  of  Ptoc.,  part  of  §  303. 

§  aM6o. 

(>ode  of  Proc.|  last  two  sentences  of 
§ 292;  and  see  2  R.  8.,  690,  Part 
4,  du  1,  tit  6,  §  3  (2  Edm.,  713). 

t  atei. 

Code  of  Proc,  paxt  of  §  284. 

§§  2462,  2463. 
Few. 

§§  2464^  2465. 

Code  of  Proc.,  parts  of  §  298. 
8  2466. 

The  first  sentence  is  from  Code  of 
Pkocy  §  296;  the  remainder  of  the 
flection  is  new. 

§§  2467,  2468. 

Code  of  Proc.,  part  of  §  298. 

t  a»6». 

New;  to  settle  a  conflict  of  aathori- 


§§  2470,  2471. 

Partly  new ;  and  partly  from  Code 
eT  Pk»c,  §  298. 

§2472. 

8  B.  S.,  220,  Part  3,  cfa.  2,  tit.  1,  § 
1  01  Edm.,  229 ;  2  R.  S.,  94,  Part 
2,  eh.  6,  tit  3,  art  3,  §66  (2  Bdm., 
97y  80  asnended  by  L.  1866,  ch. 
IW  (6  Bdm.,  700);  L.  1867,  ch. 
782,  §1  (7  Edm.,  167);  and  L. 
1871,  ch.  482  (9  Edm.,  94);  L. 
1874,  ch.  267  (9  Bdm.,  884). 

S  247a 

L.  1870,  ch.  359. 
H  3474, 

L.  1869,  ch.  260,  §1  (7  Edm.,  433); 

I.W  1870,  ch.  869,  gl;  and  L.  1872, 

di.  92  (9  Bdmw,  327). 


§  2475. 
2  R.  S.,  223,  Part  3,  oh.  2,  tit  1,  § 

12  (2  Edm.,  232) ;  2  R.  8.,  61,  Part 
2,  ch.  '6,  tit  1,  §  28  (2  Edm.,  61) ; 
and  2  R  S.,  117,  Part  2,  ch.  6,  tit 
6,  §  24  (2  Edm.,  121). 

§  2476. 
2  R.  8.,  73,  Part  2,  ch.  6,  tit  2,  § 

23  (2  Edm.,  76) ;  L.  1887,  ch.  480, 
§  1  (4  Edm.,  486);  and  2  R.  8., 
220,  Part  3,  ch.  3,  tit  1,  §  1  (3 
Edm.,  229). 

§  2477. 
2  K  8.,  73,  Part  2,  ch.  6,  tit.  2,  § 

24  (2  Edm.,  75). 

§  2478. 
New. 

§  2479. 

Taken  from  L.  1870,  ch.  20,  §§  1 

and  2  (7  Edm.,  582). 
§  2480. 

New. 

§  2481. 
2  R.  8.,  Part  8,  ch.  2,  tit  1,  §g  6 
and  11  (2  Edm.,  230,  231) ;  aIso» 
L.  1837,  oh.  460,  part  of  §  9  (4 
Edm.,  488) ;  id.,  §  61  (4  Edm., 
497);  and  L.  1870,  ch.  74,  §  2  (7 
Edm.,  591) ;  see,  also,  L.  1871,  ch. 
424,  §  2,  and  L.  1874,  ch.  9  (8 
Edm.,  849). 

§  2482. 
From  2  R.  8.,  68,  Part  2,  eh.  6,  tit 
1,  8  e&>  (2  Edm.,  69). 

§  2483. 

L.  1853,  ch.  648  (4  Edm.,  699). 
§§  2484-2494. 
8ee  2  R.  8.,  79,  Part  2,  ch.  6,  tit  3„ 
§§  49-54  (2  Edm.,  80);  L.  1847,  du 
470,  §  32  (4  Bdm.,  586) ;  and  L. 
1871,  ch.  859,  §  8. 

§  2495. 
2  R.  8.,  233,  Part  3,  oh.  %  tit  1,  ^ 

13  (3  Bdm.,  282). 
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8  2496. 

2  K  S.,  79,  Part  2,  ch.  6,  tit.  2,  § 
48  (2  Edm.,  80);  L.  1847,  ch.  470, 
part  of  §32  (2  Edm.,  686);  L. 
1871,  ch.  859,  part  of  §  8  (9  Edm., 
214). 

§  2497. 
2  B.  a,  276,  Part  S,  ch.  8,  tit.  1,  § 
14  (2  Edm.,  286),  added  by  L. 
1844,  ch.  300,  §  6  (4  Edm.,  698). 

§§  2498^  2499. 

Compiled  from  2  B.  8.,  222,  Part 
3,  ch.  2,  tit.  1,  §  7 ;  2  R.  8.,  110, 
Part  2,  ch.  6,  tit.  4,  §  60  (2  Edm., 
114),  and  id.,  §  13  (2  Edm.,  106) ; 
2  R.  8.,  80,  Part  2,  ch.  6,  tit.  2,  § 
67  (2  Edm.,  82) ;  and  L.  1837,  ch. 
460,  §§  2  and  3  (4  Edm.,  487). 

§  2500. 

2  R.  8.,  223,  Part  S,  ch.  2,  tit.  1,  § 
8  (2  Edm.,  232),  and  2  R.  8.,  102, 
Part  2,  ch.  6,  tit.  4,  last  clause  of 
§  13  (2  Edm.,  106). 

8§  2501,  2502. 

From  L.  1844,  ch.  300,  §  6  (4  Edm., 
697). 

%  2503. 
2  R.  8.,  80,  Part  2,  ch.  6,  tit.  2, 
§  69  (2  Edm.,  82). 

%  2504. 

2  R.  8.,  221,  Part  3,  ch.  2,  tit.  1, 
part  of  g  2  (2  Edm.,  230). 

§  2505. 

The  remainder  of  the  same  sec- 
tion, and  part  of  §  32  of  the  act  of 
1847. 

^2506. 

The  remainder  of  §  32  of  the  act 
of  1847. 

§  2507. 
8ee  2  R.  8.,  221,  Part  3,  ch.  2,  tit. 
1,  §§  3,  4  and  6  (2  Edm.,  230). 


§  2508. 
L.  1869,  ch.  246,  §  2  (7  Edm.,  488), 
and  L.  1870,  ch.  467,  §  4  (7  Edm., 
743). 

g  2509. 
From  L.  1863,  ch.  362,  §  9  (6  Edm., 
127) ;  L.  1874,  ch.  466  (9  Edm., 
968) ;  L.  1877,  ch.  206,  §  3,  and  ch. 
274,  §§  1,  2,  3;  L.  1873,  ch.  3. 

§  2510. 

L.  1867,  ch.  789,  §  6,  extended  to 
the  entire  8tate. 

§  25U. 

L.  1873,  ch.  226,  last  clause  of  §  1 
(9  Edm.,  687). 

§  2512. 

Code  of  Proc.,  part  of  §  266. 

§  2513. 

From  L.  1871,  ch.  874,  g§  1  and  2 
(9  Edm.,  231). 

§  2514. 

New ;  except  sub.  4,  which  is  from 
2  R.  8.,  68,  Part  2,  ch.  6,  tit.  1,  § 
71  (2  Edm.,  70),  and  sub.  13  from 
1  R.  8.,  764,  Part  2,  ch.  2,  §  27  (1 
Edm.,  706). 

§  2515. 
L.  1837,  ch.  460,  §§  66, 67  (4  Edm., 
498). 

§§  2516,  2517. 

New. 

§  2518. 
New ;  except  that  it  includes  part 
of  2  R.  8.,  74,  Part  2,  ch.  6,  tit.  2, 
§  26  (2  Edm.,  76). 

§  2519. 
From  L.  1837,  ch.  460,  §  7  (4  Edm., 

487). 

§§  2520-2527. 

These  eight  sections  are  substituted 
for  various  provisions  of  the  R.  8., 
and  subsequent  acts  in  pari  materia. 
8ee  also  L.  1872,  ch.  693. 
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82528. 

L.  1870|  eb.  880,  §a,iiiadegeii6raL 

8  2S29. 
L.  1844^  dL  800,  §  4  (4  Edm.,  097). 

|2S3a 

Subetitnied  far  2  R.  a,  100,  Part 
2,  ch.  6,  tit.  4, §8 (2  VdxxL,  104), as 
amended  by  L.  1887,  ch.  460,  §  88 
(4  Edm.,  494);  L.  1863,  ch.  862,  § 
6,  first  sentence  (6  Edm.,  126) ;  L. 
1870,  ch.  170,  §  4  (7  Edm.,  665) ; 
and  L.  1872,  ch.  698,  §  2  (9  Edm., 
421). 

f  2S3L 

From  2  R.  S.,  100,  Part  2,  ch.  6, 
tit.  4,  §  4  (2  Edm.,  104),  as  amend- 
ed by  L.  1887,  ch.  460,  §  89  (4 
Edm.,  494). 

§2532. 

2  R.  a,  223,  Part  2,  ch.  2,  tit.  1,  § 
9  (2  Edm.,  282),  and  L.  1887,  ch. 
460,  §  9  (4  Edm.,  488). 

§8 


New. 


88 

L  1874,  ch.  487  (9  Edm.,  918) ;  and 
2  R.  S.,  107,  Part  2,  ch.  6,  tit.  4,  § 
40,  last  clause  (2  Edm.,  HI). 

88  2537,  2538. 

New. 

8  2539. 

L  1887,  ch.  460,  §  12  (4  Edm., 
489),  as  amended  by  L.  1841,  ch. 
129,  §§  1,  2  and  8  (4  Edm.,  601). 

8  2540. 

%  13, 14  and  15  of  the  act  of  1887, 
as  amended  by  the  act  of  1841. 

82541. 

L  1871,  ch.  874,  part  of  §  1  (9 
Edm.,  231);  and  see  Code  of  Proc, 
§256. 


§  2542. 

L.  1877,  ch.  206,  part  of  §  8,  ex« 
tended* 

§  2543. 

Id.,  §  1,  and  part  of  §  2;  see  also 
Code  of  Ptoc.,  §  256. 

§  2544. 

Bubstitated  for  2  R.  8.,  67,  Part  9; 
ch.  6,  tit.  1,  §  6  (2  Edm.,  58) ;  and 
id.,  part  of  §  50  (2  Edm.,  65). 

§  2545. 

New. 

§  2546. 

L.  1870,  ch.  859,  §  6,  and  2  R.  S., 
94,  Part  2,  ch.  6,  tit.  8,  §  64  ^ 
Edm.,  97). 
§§  2547,  2548. 
2  R.  8.,  102,  Part  2,  ch.  6,  tit.  4, 
part  of  §  11  (2  Edm.,  106),  as  mod- 
ified by  L.  1847,  ch.  280,  §  45,  first 
sentence  (4  Edm.,  668). 

§§  2549,  2550. 

New. 

§  2551. 

L.  1837,  ch.  460,  part  of  §  2  (4 

Edm.,  487). 
§  2552. 

2  R.  8.,  116,  Part  2,  ch.  6,  tit.  6, 

part  of  §  21  (2  Edm.,  121). 

§§  2553,  2554. 

From  L.  1837,  ch.  460,  §§  68  and 
64  (5  Edm.,  498),  as  amended  by 
L.  1844,  ch.  104,  §  2  (4  Edm.,  627). 

§§  2555,  2556. 

I^ew. 

§2557. 
2  R.  8.,  223,  Part  8,  ch.  2,  tit.  1,  g 
10  (2  Edm.,  232),  and  see  L.  1866, 
ch.  784  (6  Edm.,  831),  and  L.  1867, 
ch.  782,  §  8  (7  Edm.,  169). 

§  2558. 

8ee  the  provisions  cited  in  the  pre- 
ceding note,  and  also  2  R.  8.,  102^ 
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Part  2,  ch.  6,  tit.  4,  §  12  (2  Edm., 
106) ;  and  2  R.  a,  63,  Part  2,  ch. 
6,  tit.  1,  §  39  (2  Edm.,  62). 


§§ 

New;  see  the  following  proviflions 

on  the  subject  of  costs :  L.  1836,  ch. 
460,  §  70  (4  Edm.,  499);  2  R.  S., 
636,  Part  3,  ch.  10,  tit.  3,  §  27,  and 
L.  1870,  ch.  359,  §  9;  also  Code  of 
Proc.,  §  307. 

§  2562. 

Substituted  for  L.  1868,  ch.  362,  § 

8,  last  clause  (6  Edm.,  127),  and  L. 

1866,  part  of  ch.  116  (6  Edm.,  700). 
§2S6a 

.    See  L.  1870,  ch.  369,  §  9. 
§  2564. 

New. 

§  2565. 

Part  of  L.  1844,  ch.  300,  §  2  (4 
Edm.,  694). 

§  2566. 

L.  1873,  ch.  225  (9  Edm.,  686) ;  and 
2  R.  S.,  69,  Part  2,  ch.  6,  tit.  1,  § 
19  (2  Edm.,  60). 

8  2567. 

L.  1869,  ch.  246,  g  1  (7  Edm., 
433),  as  amended  by  L.  1870,  ch. 
869 ;  also  L.  1837,  ch.  460,  §  69. 

§§  2568,  2569. 
New  in  form. 

§  2570. 
2  R.  a,  609,  Part  3,  ch.  9,  tit.  3,  § 
104  (2  Edm.,  632) ;  and  id.,  part  of 
§  118 ;  and  2  R.  S.,  62,  Part  2,  ch. 
6,  tit  1,  part  of  §  36  (2  Edm.,  62). 

§  2571. 

New. 

§  2572. 

Substituted  for  2  R.  8.,  66,  Part  2, 
ch.  6,  tit.  1,  §  65  (2  Edm.,  66;  2 
R.  S.,  608,  Part  3,  ch.  9,  tit.  3,  §  90 
(3  Edm.,  631) ;  id.,  §§  106, 106, 107 
01  Edm.  683). 


§§ 

New ;  see  §§  1300, 1346, 2646, 2648, 
and  2549,  ante. 

§  2577. 

Substituted  for  2  R.  S.,  66,  Part  2, 
ch  6,  tit.  1,  §  66  (2  Edm.,  67) ;  iknd 
2  R.  S.,  610,  Part  8,  ch.  9,  tit.  3,  § 
108  (2  Edm.,  638). 

§  2578. 

See  2  E.  8.,  116,  Part  2,  ch.  6,  tlt^ 
6,  §  21,  last  clause  (2  Edm.,  1X3)  ; 
and  L.  1870,  ch.  859,  §  12. 

§  2579. 
Fiom  2  R.  S.,  610,  Part  3,  ch.  9, 
tit.  3,  §§  111-115  (2  Edm.,  633). 

§  258a 

New ;  but  see  id.,  §  112. 

§  2581. 
New ;  see  §  1884,  ante,  and  2  R. 
a,  611,  Part  3,  ch.  9,  tit  3,  §  117 
(2  Edm.,  634). 

§  2582. 

L.  1871,  ch.  603,  S 1  (9  Edm.,  104). 

§  2583. 
2  R.  S.,  611,  Part  3,  ch.  9,  tit  3,  § 
116  (2  Edm.,  634),  and  part  of  id., 
§110. 

§  2584. 

New.    See  §  1810,  ante. 

§  2585. 

New.    See  §§  1340-1846,  ante. 

§g  2586,  2587. 

New. 

§  2588. 
2  R.  S.,  66,  Part2,ch.  6,  tit  1,  §S 
67,  68  (2  Edm.,  67) ;  and  2  R.  8., 
609,  Part  3,  ch.  9,  tit  3,  §  96  (3 
Edm.,  632). 

§  2589. 

2  R.  S.,  608,  Part  3,  ch.  9,  tit  S,  i 
96  (2  Edm.,  632);  and  2  R.  8., 67, 
Part  2,  ch.  6,  tit  1,  g  61  (2  Edm., 
67). 
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8  2590. 

t  B.  S.,  80,  Part  9,  flh.  8,  ttt.  S,  § 

(5  (2  EdiiL,  81). 
§2591. 

Id.,  §  66. 
f  aS92. 

Id.,  §  25  (2  EdiD.,  7S). 
§2593. 

New. 

12594. 

2  B.  8.,  71,  77,  Part  2,  eh.  6,  tit  2, 
^  13  and  41  (2  Edm.,  72,  78); 
and  L.  1837,  ch.  480,  §  69  (4  Bdxa., 
4»7). 
|§  2595,  2596. 
New. 

§2597. 

L.  1837,  ch.  460,  §§  26  and  26  (4 
Edm.,  492),  as  amended  hj  L.  1862, 
eh.  229 ;  also,  L.  1887,  ch.  460,  § 
35  (4  Edm.,  483). 

8  2598. 

§  27  of  the  act  of  1837,  as  amen  ed 
by  L.  1862,  ch.  229  (4  Edm.,  492). 
§2599. 
Id.,  §  28. 

9  2600. 

Id.,  §§  29  and  80,  as  amended  by 
L.  1862,  ch.  229,  and  L.  1876,  ch. 
'278. 

8  2601. 

Id.,  §§  31  and  82. 

§2602. 

New. 
88  2603,2604. 

S  £.  S.,  62,  Part  S,  ch.  6,  tit.  1,  § 
88  (2  £dm.,  62) ;  id.,  tit  2,  §§  40, 
46  and  47  (2  Edm.,  78). 

8  2606. 
2  R.  S.,  77,  Part  2,  di.  6,  tit.  2,  § 
40  (2  Edm.,  78);  2  R.  a.  168,  Part 
2,  ch.  8,  tit  S,  §  17  (2  Edm.,  169) ; 
ud  L.  1866.  ch.  788,^  1  (6  Edm., 
683). 


g  2606. 

ITew. 
§  2607. 
1.  18S7,  ch.  460,  §  06  (4  Edm., 

498). 
§  260& 

2  R.  8.,  86,  Part  2,  ck.  6,  tit  8,  § 
21  (2  Edm.,  87). 

§g  2609,  26ia 

New. 

§  2611. 

L.  1876^  ch.  118,  %  1  and  2. 
§  2612. 

Id.,  §  3. 

§  2613. 

Id.,  §§  4  and  5. 
§  2614. 

li.  1837,  ch.  460,  §  4  <4  Edm., 

487). 
§  2615. 

Id.,  §  6. 
§2616. 

Id.,  §  7;  and  2  E.  S.,  76,  Port.  2, 

ch.  6,  tit  2,  §  37  (2  Edm.,  78). 
§  2617. 

New. 

§  2618. 

L.  1837,  part  of  §§  10  and  11  <4 
Edm.,  488). 
§  2619. 

Id.,  remainder  of  the  same  sections; 
also,  L.  1841,  ch.  129,  §§  1,  2,  and 

3  (4  Edm.,  601). 
§  2620. 

Id.,  §  20;  and  2  R.  S.,  68,  Part  2. 
ch.  6,  tit  1,  §§  13  and  16  (2  Edm., 
69,  60). 

§  2621. 

L.  1870,  ch.  369,  §  8.  8ee,  also,  8 
R.  S.,  68,  Part  2,  oh.  6,  tit  1,  §  67^ 
(2  Edm.,  69). 

§  2622. 

From  L.  1887,  ch.  460,  part  of  §  17 
and  of  §  10  (4  Edm.,  489, 49(y 
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$2623. 

S  R.  8.,  58,  Part  2,  ch.  6,  tit.  1,  § 

14  (2  Edm.,  69);  and  see  §  18  of 
the  act  ctf  1837,  and  L.  1877,  ch. 
206,  §2. 

See  ll  1870,  eh.  8B9,  §  11. 

g  262S. 

L.  1887,  ch.  400,  §  21  (4  Edm., 
491). 
§  2626. 
2  B.  S.,  61,  Part  2,  ch.  6,  tit.  1,  § 
29  (2  Edm.,  61). 

g  2627. 

Substituted  for  §  18  of  the  same 

title. 
g  2628. 

1  R.  S.,  748,  Part  2,  ch.  1,  tit.  6,  § 
8  (2  Edm.,  699). 

g  2629. 

2  R.  S.,  58,  Part  2,  ch.  6,  tit.  1,  § 

15  (2  Edm.,  60) ;  and  2  B.  8.,  80, 
Part  2,  ch.  6,  tit.  2,  g  58  (2  Edm., 
82). 

g  2630. 

L.  1837,  ch.  460,  part  of  §  68  (4 

Edm.,  499). 

g  2631. 

2  R.  S.,  59,  Part  2,  ch.  6,  tit.  1,  § 
20  (2  Edm.,  60). 

g  2632. 

L.  1857,  ch.  173,  as  modified  by  L. 
1871,  ch.  361,  §  1. 

g  2633. 

L.  1869,  ch.  748,  g  1,  (7  Edm.,  471), 
amending  L.  1846,  ch.  182,  §  1  (4 
Edm.,  438). 

g  2634. 

L.  1846,  ch.  182,  §§  8  and  4  (4  Edm., 
439). 
g  2635. 
S  B.  S.,  06,  Part  2.  du  6,  tit.  1,  g 
64^  Edm.,  06). 


g  2636. 
a  B.  8.,  09,  Part  3,  ch.  ^  lit  %  § 

1  (2  Edm.,  71);  L..1887,  ch.  400b 
g  22  (4  Edm.,  4B1). 

g  2637. 

2  B.  8.,  70,  Part  2,  eh.  6,  tit.  2, 

first  and  last  danses  of  g  6  (2  Edm., 
71). 
g  263a 
Id.,  remainder  of  g  6,  and  L.  187^ 
ch.  657  (9  Edm.,  699). 

g  2639. 
2  B.  8.,  70,  Part  2,  ch.  6,  tit.  9,  § 
8  (2  Edm.,  72). 

gg  2640,  26tt. 

New. 

g  26*2. 

2  B.  8.,  70, 71,  Part  2,  cih.  6^  tit  ft 
gg  9, 10, 11,  and  12. 

g  2643. 

Id.,  g  14. 
g  2644. 

Id.,  g  86. 

g  264S. 
Id.,  part  of  §  43. 

g  2646. 

New. 

g  2647. 
2  B.  8.,  61,  Part  2,  ch.  6  tit.  1,  SS 
80,  81  (2  Edm.,  60, 61). 

g  2648 

New. 

g2649. 

2  B.  8.,  61,  Part  %  ch.  6,  tit  1,  g  82. 
g  2650. 
Id.,  g  38. 

g  2651. 
Id.,  gg  34  and  86. 

g  2652. 

Id.,  part  of  g  86. 
g  2653. 

Id.,  g  87. 
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12654. 

L.  1873,  eh.  662,  parts  of  §§  1  and 

2  (9  Bdm.,  6S6). 

$2665. 

New. 

$§2666;  265 
Farts  of  §§  1  and  3  of  fhe  act  of 
1873,  as  amended  by  L.  1874,  eh. 
127  (9  Edm.,  861). 

S9  2658-2660. 

New. 

(2661. 

3  B.  a,  74,  Part  3,  eh.  0,  tit.  2,  § 

56  (2  Edm.,  76). 

12662. 

New  in  fonn. 

(2663. 

2  R.  S.,  76,  Part  S,  du  6,  tit.  2,  § 

57  (2  Edm.,  78). 

12664. 

Id.,  part  of  §  8B. 

12665. 

New. 

{2666. 

L.  1878,  ch.  298,  S  3. 
12667. 
From  2  B.  S.,  77,  Part  2,  ch.  6,  tit. 
3,  §  42  (2  Edm.,  78). 

12668. 

From  L.  1837,  ch.  400,  §  23  (4  Edm., 
491),  as  amended  by  L.  1867,  ch. 
783,  §  7  (7  Edm.,  109) ;  and,  see,  L. 
1872,  ch.  210. 

S2669. 

L.  1864,  eh.  71,  §  11  (0  Edm.,  234). 
12670. 

From  L.  1876,  ch.  619,  §  1. 

12671. 

Sabstitnted  for  part  of  2  R.  S.,  77, 
FMt2,ch.0,tit2,§48(2  Edm., 

79),  as  amended  by  L.  1804,  ch.  71, 
8  6  (6  Bdm.,  288). 


§  2772. 
L.  1837,  ch.  460,  §  24  (4  Edm.,  491), 
as  amonded  by  L.  1864,  ch.  71,  §  9 
(6  Bdm.,  234).     The  second  sen- 
tence is  new. 

§§  2673,  2674. 

L.  1870,  ch.  859,  parts  of  §  10. 

§  2675. 
Substitated  for  id.,  §  13. 

§  2676. 

New. 
§  2677. 
L.  1876,  ch.  619,  §  4 

§  2678. 

1. 1864,  ch.  71,  §§1  and  2  (0  Edm., 

232). 

§  2679. 

Id.,  §  a 

§  2680. 

Id.,  §  0. 

§  2681. 

New,  except  that  it  incladee  id.,  § 
0,  last  clause. 

§§  2682,2683. 

New. 
g  2684. 
2  B.  S.,  78,  Part  2,  ch.  0,  tit.  2,  § 
46  (2  Edm.,  80). 

§  2685. 

Id.,  §  18 ;  and  1. 1837,  ch.  400,  § 
34  (4  Edm.,  498). 

§  2686. 

New. 

§  2687. 

§§  20  and  21  of  the  B.  a 
§  2688. 

New ;  to  settle  a  conflict  of  aathor- 
ities. 

§g  2689,  2690. 

See  L.  1870,  ch.  369,  §  & 
g  2691. 
L.  1840,  ch.  288,  part  of  §  1  (4 
Bdm.,  608);  and  |^  B.  a>  Part  2, 
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ch.  6,  tit.  8,  §  19  (2  Bdm.,  87).  Sub. 

4  is  new. 
§2692. 

2  R.  8.,  78,  Part  2^  di.  6,  tit.  i,  § 

44  (2  Edm.,  79) ;  and  L.  1837,  ch. 

460,  part  of  §  38  (4  Bdm.,  493). 
§  2693. 

Id.,  remainder  of  §  S3  of  the  act  of 

1837,  and  §§  19  and  45  of  the  E.  8. 

§  2694. 

New  in  form. 
8  2695. 

2  R.  8.,  67,  Part  2,  ch.  6,  tit  1,  last 

half  of  §  68*  (2  Edm.,  68) ;  and  L. 

1840,  ch.  384,  §  2  (4  Edm.,  501). 
B  2696. 

2  R.  8.,  75,  Part  2,  ch.  6,  tit.  2,  g 

31  (2  Edm.,  77). 
§  2697. 

L.  1863,  ch.  403,  part  of  §  1  (6 

Edm.,  144). 

§  2698. 

Substituted  for  id.,  §§  2  and  8. 
g  2699. 

Part  of  id.,  §  1. 
§§  2700-2702. 

New. 

§  2703. 
L.  1864,  ch.  311  (6  Edm.,  264),  as 
amended  by  L.  1872,  ch.  680  (9 
Edm.,  420),  amended  hy  L.  1878, 
ch.  324. 

§§  2704,  2705. 
New. 

§  2706. 
L.  1870,  ch.  394,  part  of  §  1  (7  Edm., 
726),  and  L.  1870,  ch.  369,  g  7. 

g  2707. 

New. 

g  2708. 

Parts  of^laadSoftheaotof 
1870. 
g  2709. 
Id,g2. 


g  2710. 

Id.,  g4,ud|Maetorg&     • 

g  27U. 

New. 

g  2712. 

Part  of  g  5  of  the  act  of  187a 
g  2713. 

Id.,  g  «. 
g  2714. 

Id.,  part  of  g  6. 

g  2715. 
2  K  8.,  85,  Part  2,  ch.  6,  tit  8, 
17  and  18  (2  Edm.,  87). 

g  2716. 
Id.,  g  22. 

g  2717. 
2  R.  8.,  116,  Part  2,  ch.  6,  tilL  6^ 
part  of  g  18  (2  Edm.,  120). 

g  2718. 
New ;  to  settie  a  condict  of  author- 
ities. 

g  2819. 
2  R.  8.,  98,  Part  2,  ch.  6,  tit.  8,  §8 
82,  83  (2  Edm.,  102). 

gg  2720-2722. 

New. 

g  2723. 
2  R.  8.,  116,  Part  2,  ch.  6,  tit.  8,  § 
18,  sab.  2,  and  §  20  (2  Edm.,  120); 
also,  2  R.  8.,  92,  Part  2.  ch.  6,  tit. 

3,  g  52,  first  clause  (2  Edm.,  94). 

g  2724. 

2  R.  a,  92,  Part  2,  ch.  6,  tit.  8,  §g 
52,  68  (2  Edm.,  94,  98) ;  L.  1887, 
ch.  460,  g  36,  first  clause  (4  Edm., 
493) ;  and  L.  1865,  ch.  733,  g  1  (6 
Edm.,  683) ;  also,  2  R.  8.,  106,  Part 
2,  ch.  6,  tit.  4,  gg  34  and  57  (2  Edm., 
110,  113). 

g  372S. 
L,  1864,  ch.  71,  g  7  (6  Edm.,  238) 
and  2  R.  a,  104,  Pari  2,  oh.  6,  tii. 

4,  last  clause  of  g  24  (2  Edm.,  108^. 
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|27a6. 

From  parts  of  <he  statntes  dted  in 
tin  note  to  §2724,  ante. 

I  2727- 
2  R.  8.,  92,  Part  2,  oh.  6,  tit.  8,  t 
63  (2  Bdm.,  96). 

f  272& 

Id.,  pwt  4tf  §  60. 

§1729. 

Id.,  remainder  of  §  60,  and  §  70; 
and  L.  1867,  ch.  782,  g  14  (7  Bdm., 
170). 
{$  2730^  2731. 
Id.,  part  of  §  68. 

§2732. 

Id.,  §  09. 

§2733. 

New  in  form. 

§2734. 

Id.,  part  of  §  64,  and  g  66;  sub.  2 
b  new. 

12735.- 

Id.,  remainder  of  g  64. 

12736. 

Id.,  §68. 

«»7«7. 
Id.,  §09. 

12738. 

New. 

I  2739. 

2  B.  a,  88,  Part  2,  ch.  6,  tit  8,  § 
8S(3  Bdm.,  90),  as  amended  by 
L.  1837,  tSk.  400,  8  87  (4  Bdm., 
494). 
12740. 
Sobstitated  for  the  sentence  added 
to  §  37  of  the  act  of  1837,  by  L. 
1868,  ch.  694  (7  Bdm.,  820). 

12741. 

2  R.  S.,  93,  Part  2,  di.  6,  ttt  8,  § 
66  (2  Bdm.,  96). 

|aT4& 

Id.,  §  66. 
[I] 


g  2743. 
Id.,  g  7L 

§2744. 
Id.,  §  72,  as  amended  If  L.  1878^ 
ch.Sa 

§2745. 
Id.,  §  74. 

§  2746. 

Id.,  g  80. 

§g  2747,  B74a  . 
Part  (rf  id.,  §81,  asaxfeendadbyL. 
1877,  ch.  466. 

§  2749. 
From  2  R.  0.,  Ill,  Part  2,  ch.  9, 
tit.  4,  §  66  (2  Bdm.,  116);  and L. 
1837,  ch.  460,  §40,  as  amended  hy 
L.  1874,  ch.  267  (9  Bdm.,  884)} 
and  §  42  (4  Bdm.,  494, 498);  also, 
§  2,  sub.  4  of  the  same  title  «f  th» 
B.  8.,  and  id.  §20 

§  2750. 

2  B.  8.,  100,  Part  2,  ch.  6,  tit  4, 
port  of  §  1  (2  Bdm.,  104);  and L, 
1837,  ch.  460,  part  of  §  72  (4 
Bdm.,  499) ;  and  Bee  L.  1860,  ch. 
82,  §  3  (4  Bdm.,  607);  and  §  14, 
sub.  2,  of  the  B.  8. 
g  2751. 
L.  1873,  ch.  211,  part  of  g  1. 

g  2752. 
2  R.  8.,  100,  Part  $,  ch.  6,  tit  4,  f 
2  (2  Bdm.,  104). 

g  2753. 

New. 
§2754. 
g  6  and  part  of  g  6  of  the  R.  R; 
and  L.  1837,  ch.  460,  §  41  (4  Bdm., 
494) ;  see,  also,  L.  1860,  ch.  82, g2 
(4  Bdm.,  607). 

g  2755. 
§§  8  and  lOof  the  R.  a;  and  seed 
2  of  the  act  of  1860. 
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S27S6. 
L.  1887,  cli.  460,  part  of  §  72,  as 
amended  by  L.  1848,  cb.  172,  and 
L.  1847,  ch.  298  (4  Edm.,  499). 

S2757. 
New;  tooettleaeoaffietof  anfihari- 
ties. 

§  2758. 
g  18  of  the  B.  & 

§  2759. 
Id.,  §  14,  and  the  last  clause  of  § 
20;  and  L.  1837,  du  460,  §  41  (4 
Edm.,494). 

9  2760. 
§§  16, 16,  and  17  of  the  B.  & 

9  2761. 
Id.,  §§  18  and  10. 

%  2762. 

New. 
%  2763. 

Part  of  g  20  of  tiie  B.  a 
§  2764. 

New. 

9  2765. 

New ;  except  part  of  the  fizst  claose, 
which  is  taiken  f^om  §  2  of  the  B. 
8. 

9  2766. 

%  21  and  22  of  tlie  B.  & 
9  2767. 

Id.,  §g  23  and  24. 
9g  276Q,  2769. 

New. 
9  2770. 

L.  1850,  ch.  162  (4  Sdm.,  806). 
9  2771. 

g  28  of  the  B.  & 

9  2772. 
Substitated  fbr  i&«  ffi  2B,  9(^  and 
69. 

92773. 

New; 


g  2774. 

§  27  of  the  B.  a 
g  2775. 

Id.,  g  29. 

g  2776. 
Id.,  g  80,  and  part  of  g  81. 

g  2777. 
L.  1869,  ch.  845,  part  of  g  1  (7 
Edm.,  484),  as  amended  byL.  187S» 
ch.  211  (9  Bdm.,  686). 

g  2778. 
g  32  and  the  lemainder  of  g  81  of 
the  R.  S. 

gg  2779.  2780. 
From  gg67and68oftheB.a9 
Edm.,  116),  and  L.  1887,  eh.  460^  S 
42  (4  Edm.,  496X 

g2781. 

Id.,  g  70. 

g2782. 

Id.,  g  69. 
g  2783. 

Id.,  gg  74  and  78. 

gg  2784,  2785. 
From  L.  1860,  ch.  82,  %  1,  2,  and 
8  (4  Edm.,  506),  as  amended  1^  L. 
1869,  ch.  260  (7  Edm.,  488);  L, 
1872,  ch.  92  (9  Edm.,  827) ;  and  L. 
1878,  ch.  129 

g  2786. 
2  R.  S.,  106,  Part  2,  ch.  6,  tit.  4»  g 
33,  and  part  of  g36  ^  Edm.,  110). 

g  2787. 
Id.,  remainder  of  g  86,  and  part  of 
g40. 

g  2788. 
Id.,  gg  41  and  43. 

g  2789. 

New. 

g2790. 
L.  1870,  ch.  170^  gg  a  and  8  (7 
Edm.,  66^ 
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|§  2791,  2792. 

New. 

§2793. 

2  R.  a,  106,  Part  2,  cb.  6,  tit.  4,  § 
86  (as  amended  by  L.  1863,  cb. 
400),  §§  S7,  S8,  39,  43,  71  and  73 
9  Edm.,  110, 112,  etc.). 

§279t. 

Id.,  §  72. 

§2796. 
Id.,  %  37  and  46. 

§2796. 

L.  1860,  cb.  150,  §§  1  and  2  (4 
Edm.,  508). 

§2797. 

New. 

§279a 

Snbetitated  for  L  1867,  cb.  668,  § 
1  (7  Edm.,  142),  sa  amended  by  L. 
1871,  cb.  834  (9  Edm.,  210). 

§2799. 

Id.,  §  2,  as  amended  by  tbe  act  of 
1870  (7  Edm.,  664). 

§2800. 

From  2  R.  8.,  107,  Part  2,  cb.  6, 
tit.  4,  §S  44  and  46,  and  part  of  § 
37  <2  Edm.,  Ill) ;  and  L.  1860,  cb. 
160,  part  of  §  2  (4  Edm.,  608). 

12801. 

New. 

{§2802-2820. 

New  in  form.  See  L.  1866,  cb.  116 
(8  Edm.,  700) ;  L.  1867,  cb.  782  (7 
Edm.,  167);  L.  1871,  cb.  482  (9 
Edm.,  04;  L.  1870,  cb.  359,  §§  3 
and  4. 

§2821. 

S  R.S.,  151,  Part  2,  cb.  8,  tit  3, 
fint  clause  of  §  6  (2  Edm.,  167) ; 
and  see  L.  1870,  cb.  341  (7  Edm., 
116)^  and  L  1871,  eb.  706  (9  Edm., 
183). 


§  2822. 

Part  of  §  4  of  tbe  R.  8.;  and  see  L. 
1870,  cb.  59,  and  L.  1871,  cb.  32 
(9  Edm.,  68). 

§  2823. 
New ;  but  see  L.  1870,  cb.  341  (7 
Edm.,  716). 
§  2824. 
New. 
S  2825 
New;  except  that  it  includes  the 
last  claase  of  §  6  of  the  B.  S. 
§  2826. 

Part  of  §  4  of  tbe  B.  8. 
§  2827. 

Id.,  §  6. 
§  2828. 

Id.,  §  10. 
§  2829. 

Id.,  part  of  §8. 
§  2830. 

Id.,  §  8. 
§  2831. 
New. 
§  2832. 
From  §  14  of  the  R.  a,  and  L. 
18S7,  ch.  460,  §§  34  and  45  (2 
Edm.,  483,  496). 
§  2833. 

Parts  of  ^  14  and  16  of  the  R.  8. 
§  2834. 
The  first  sentence  is  firom  L.  1837, 
ch.  460,  §  61  (4  Edm.,  497);  the 
remainder  is  new. 
§  2835. 

Id.,  §  61,  and  part  of  §  63. 
§  2836. 
Id.,  remainder  of  §  62,  and  §S  68; 
64  and  66,  and  part  of  §  66. 
§  2837. 

Id.,  remainder  of  §  66. 
§§  2838-2840. 
L.  1870,  ch.  69,  §  1  (7  Edm.,  889X 
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§  2841. 

New. 

§§2842.2843. 
Substitated  for  L.  1837,  eh.  460,  § 
67,  and  part  of  §  fi8  (4  Bdm.,  487). 

§2844. 
The  first  clause  condsts  of  the  resi- 
due of  id.,  §  58.    The  remainder 
of  the  section  is  new. 

§  2845. 

Id.,  §  eo. 

§  2846. 

New. 
§  2847. 
From  2  R.  S.,  162,  Part  2,  ch.  8, 
tit.  8,  §  11  (2  Edm.,  168).    6ab.  2 
and  8  are  new. 

§  2848. 

New. 

§  2849. 

§  12  of  the  B.  8. 
§  2850. 

§22oftheR.S. 
§§  2851,  2852. 

L.  1877,  ch.  206,  parts  of  ^  4r-7. 

§§  2853-2867. 

New. 

§  2858. 

Substituted  for  L.  1874,  eh.  469  (9 
Edm.,  960). 
§§  2859, 2860. 

New. 

§§  2861,  2862. 

Code  of  Proc.,  parts  of  §  63. 

§  2863. 

Code  of  Proc.,  g  64. 
§  2864. 
Code  of  Proc.,  §  68,  sub.  8. 

§  2865. 

2  R.  S.,  226,  Part  8,  eh.  2,  tit.  4,  § 
6  (2  Edm.,  241) ;  and  Ii.  1847,  eh. 
.  470,  g  46  (4  Bdm.,  680). 


§  2866. 

L.  1846,  eh.  140  (4  Edm.,  648). 

§  2867. 

§  7  of  the  B.  8. 

§  2868. 
Id.,  g  1. 

§  2869. 

Id.,  gg  8  and  9. 
§  2870. 

2  B.  8.,  278,  Part  3,  ch.  2,  til  4,  | 

274  (2  Edm.,  281). 

§  2871. 

Id.,  g  276. 
g  2872. 

Id.,  g  276. 
§  2873. 

Id.,  g  277. 
§  2874. 

Id.,  g  278. 
g  2875. 

New. 
§  2876. 

2  R.  8.,  227,  Part  8,  eh.  2,  tit.  4,  §i 

11, 12  and  18  <2  Edm.,  243). 

g  2877. 

Id.,  g  14. 

§  2878. 

Substituted  for  id.,  g  18. 
§  2879. 
Code  of  Proc.,  g  64,  last  daoM  of 
sub.  16;  and  L.  1847,  ch.  470,  g  46, 
last  clause  (4  Edm.,  689). 

§  2880. 
L.  1864,  ch.  282,  %  14  and  16  (S 
Edm.,  646). 

§  2881. 

L.  1864,  ch.  411,  ^  1  and  2  (6 

Edm.,  286). 
88  2888.  2888. 

New. 
§  2884. 

2  B.  a,  274,  Pali  8,  oh.  9,  tit.  4k  § 

282  (2  Edm.,  282). 
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§  2885. 

Id.,§16(2Edm.,244). 

§  2886. 

2  E.  8.,  232,  Part  8,  cIl  2,  tit.  4,  § 
39;  and  the  first  claase  of  g  41  (2 
Edm.,248). 

8  2887. 
Id.,  §  4a 

8  2888. 
Id.,  §§  42  sod  48. 

laeaa. 

Id.,  §  44,  as  amended  by  L.  1864, 
eh.  421  (6  Edm.,  296) ;  and  aee  L. 

184r,  ch.  470,  %  62   and  63  (4 

Edm.,  590). 

8  2890. 

§45  of  the  B.  S. 

12801. 

Code  of  Proc.,  §  64,  snb.  8. 

§2892. 

Code  of  Pioc,  §  64,  part  of  sub.  15. 

I  288a 

2  R.  S.,  283,  Part  3,  ch.  2,  tit.  4,  § 
46  (2  Edm.,  249). 

«2894. 
Id.,  §  17  (2  Edm.,  244) ;  and  see  § 
168  of  the  same  title  (2  Edm.,  270). 

82896. 

Sabstituted  for  id.,  §  168,  and  L. 
1831,  parts  of  ^  30  and  31  (4  Edm., 
472). 

8  2896. 

§  19,  and  part  of  g  17  of  the  B.  S. 
(2  Edm.,  244). 

8  2897. 

Id.,  §  20. 
8  2896. 

Id.,  §  21. 

8  2899. 

Id.,  §  22. 

8  2BOO. 

Id.,  §26. 


§§  2901-2904. 

New. 

§§  2905,  2906. 

2  R.  S.,  230,  Part  3,  ch.  2,  tit.  4, 
parts  of  §§  26,  27  and  28  (2  Edm., 
245);  and  see  L.  1881,  ch.  300,  § 
34  (4  Edm.,  473). 
§  2907. 
§  30  of  the  B.  S 

§  280B. 

Id.,  §  29. 

§§  2909,  2910. 

Id.,  §  31,  as  modified  by  §  86  of 
the  act  of  1831. 

§  29U. 
Id.,  §  32,  and  part  of  §  84 

il  2912. 
Id.,  §  33,  and  part  of  §  34. 

8  2913. 

Id.,  %  86  and  37. 
§2914. 

Sabstituted  for  id.,  §  88. 

§  2915. 
Id.,  §  35;  and  part  of  §  36  of  the 
act  of  1831. 

§§  2916,  2917. 

New. 

§  2918. 
L.  1831,  ch.  300   §  39  <4  Edm., 
474). 

§  2919. 

Substituted  for  Code  of  Proc.,  §  63, 
part  of  subd.  10,  as  modified  by  L, 
1860,  ch.  131,  §  4. 

§2920. 

L.  1860,  ch.  131,  §8  2  and  8,  and 
part  of  §  4  (2  Edm.,  235;  5  id.,  184), 
§  2921. 
.  Id.,  remainder  of  §  4. 

§  2922. 

The  first  sentence  is  new ;  the  re- 
mainder  consist*  of  id.,  part  of  §  6. 
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§  2923 

Last  clause  of  id.,  §  6. 

§  2924. 

Id.,  §  6. 
g  2925. 

Id.,  part  of  §  7. 

§  2926. 
Id.,  §  8. 

§  2927. 

Substituted  for  the  laat  clause  of 
id.,  §  7. 

9  292a 

New. 

9  2929. 

Substituted  for  so  much  of  the  act 
of  1860,  as  applies  Code  of  Proc.,  § 
216,  to  an  action  for  a  chattel  in  a 
justice's  court. 

§  2930. 

Substituted  for    art  of  id.  §^1. 

§  2931. 

Substituted  for  id.,  §  10,  as  amend- 
ed by  L.  1865,  ch.  616  (6  Edm., 
659);  and  the  remainder  of  §  11. 

§  2932. 

Substituted  for  id.,  §  12. 

§  2933. 

New. 

§  2934. 
2  R,  S.,  233,  Part  8,  ch.  2,  tit  4,  § 
47,  as  amended  by  L.  1846,  ch.  26 
(2  Edm.,  249). 

g§  2935,  2936. 

Code  of  Proc.,  §  64,'subd«  1  and  3. 

§  2937. 

New. 

§  2938. 

Code  of  Proc.,  §  64,  sub.  4 

§  2939. 

Id.,  sub.  6  and  7. 

§  2940. 

Id.,  sub.  2  and  5« 


./• 


g  2941. 
Id.,  sub.  9. 

82942. 
Id.,  Bub.  14. 

g  2943. 
Id.,  sub.  10. 

§  2944. 
Id.,  8ub.  11. 

8  2945. 

Substituted  for  2  R.  &,  284,  Part 
3,  ch.  2,  tit.  4,  §  60  (2  Edm.,  250, 
251). 

§  294o. 

Subetituted  for  id.,  §§  55  and  66. 

§  2947. 
Id.,  §  67. 

8  2948. 
Id.,  §  68,  as  amended  by  L.  1840, 
ch.  817. 

8  2949. 
Id.,  §g  62  and  58,  and  sub.  3,  of  § 
68. 

§  2950. 

Id.,  §  54. 
8  2951. 
Code  of  Proc.,  §  65. 

§8  2952,  2953. 
From  Code  of  Proc.,  part  of  §  66. 

8  2954. 
Code  of  Proc.,  §  57. 

8  2955. 
Code  of  Proc.,  §  58. 

8  2956. 

Code  of  Proc.,  §  69. 

8  2957. 
Code  of  Proc.,  §  6a 

8  2958.  I 

Code  of  Proc.,  first  of  half  of  §  62. 

8  2959. 

2  R.  S.,  238,  Part  3,  ch.  2,  tit.  4,  §§ 

67  and  68  (2  Edm.,  264). 
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12960. 

E,  port  of  §  60,  and  sab.  8,  of  § 
70L 

U.,  §  74,  and  {tart  of  sab.  2,  of 
§70. 

12962. 

L 1831,  ek  900, 8  40  (4  Bdm^  474). 

{2963. 

i71, 77,  and  part  of  §  76  of  the 

1L& 

|296«. 

li,  §  72,  fliBt  danae. 
|296& 
E,  §  75,  and  last  claose  of  §  76. 

{2966. 
li,  §  70,  sab.  8,  last  daose. 

{2967. 

New. 

{2968. 

1 78,  and  part  of  §  74  of  fhe  B.  a 

(2969. 

IB.  S., 240,  Part  8,  eb.  2,  tit.  4, 
8  80  and  81  ^Bdm.,  267). 

{2970. 

Id.,§82. 

(297L 

U.,  §  83,  aa  amended  by  L.  1884, 

4S36. 

(2972. 

Id.,§84. 
(2973. 

Nev. 

(2971 

S86of{heB.& 
(297S. 

Salxtitated  for  id.,  §  86. 

(2976. 

S87of{heB.8. 
(2977. 

I<L,§88. 


8  2978. 

Id.,  §  80. 

§  2979. 
Id.,  §  90. 

§  2900. 
L.  1888,  cb.  243,  §  3,  and  tiM 
amendment  added  to  §  8  by  L^ 
1847,  ch.  820  (4  Bdm.,  640). 

§  29S1. 

New. 

§  2902. 

§  8  of  the  act  of  1888,  as  original^ 
enacted. 

§  2903. 

L.  1841,  cb.  188,  §  1  (4  Bdm.,  tUSf. 

§§  2904-2906. 

Sabetituted  for  L.  1888,  ch.  248,  $ 
4  (4  Edm.,  641). 

§  2907. 
L.  1841,  ch.  188,  §  2  (4  Bdm.,  54<Ql 

§  2900. 

2  B.  a,  242,  Part  8,  eh.  2,  tit.  4, 9 
02  (2  Bdm.,  268). 

§  2909. 

Id.,  §  01. 

§  2990. 

Id.,  §  08. 
§  2991. 
Id.,  §§  84  and  OB. 

§  2992. 

Id.,  §  06. 
§  2993. 

Id.,  8§  07  and  08;  and  L.  184r» 
ch.  470,  g  68  ^  Bdm.,  601). 

§  2994. 

§  90  of  the  B.  a 

§  2995. 
Id.,  §  100. 

8   90QA  / 

A990*  r 

Id.,  §  101. 

§  2997. 
Id.,  §  102. 
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§2996. 
Id.,  §  108. 

^  2999* 

Id.,  §  104 

§  3000. 

Jd.,  g  lOS. 

#3001. 
Id.,  9  979  (3  Bdm.,  tK). 

§  3002. 

Id.,  §  28a 

%  3003. 

Id.,  9381. 

A  9004. 
Id.,  g  lOS  (2  Edm.,  960). 

*seo6. 

Id.,  S 107. 

f  8006. 

Id.,  g  100. 

§  3007. 

Id.,  9 110- 

§3006. 
Id.,  9  111. 

S  3009. 

Id.,  g  112,  aa  xemodeled  by  I«. 
1878,  ch.  146,  (9  Edm.,  080). 

9  3010. 

2  B.  a,  246,  Part  3,  ch.  2,  tit.  4,  § 
118  (2  Edm.,  262),  as  modified  hj 
Code  of  Proc.,  9  SS,  lab.  8. 

§3011. 

Id.,  g  114. 

§  3012, 

Id.,  9 116. 

§  3013. 

Id.,  part  of  g  110. 

§  3014. 
SubstitQted  f(W  id.,  ^  130  and  131. 

§3015. 

Id.,  g  124. 

§3015. 
Id.,  9126. 


§3(KL7. 
Code  of  Pioc,  9  68,  firai  two  and 

last  seDtences. 

gg  3018t  3019. 

New. . 
g  3020. 
Sabsiitated  for  ^  122  and  133  of 
the  B.  S. ;  wd  see  id.,  gg  141  «ad 
142. 

g  3021. 

New. 

g  3022. 
Code  of  Proe.,  remainder  of  9  69^ 
and  id.,  last  elaiue  of  g  384 

g  3023. 

New. 

g  3024. 
Code  of  Pmo.,  S64  put  of  sob.  13 
and  IS. 

g  3025. 

2  B.  S.,  249,  Part  S,  ch.  2,  tit.  4  9 
131,  first  claoae  (2  Edm.,  266),  and 
Code  of  Proc.,  g  64  sub.  12,  last 
clause. 

g  3026. 

g  131  of  the  B.  8.,  last  clause,  as 
modified  hj  the  non-imprisonm«nt 
act  of  1881 ;  and  id.,  g  148. 

g  3027. 

gg  146  and  147  of  the  B.  8.,  and 
id.,  g  268  (2  Edm.,  269),  as  modi- 
fied by  L.  1840,  ch.  847 ;  L.  1846, 
ch.  276;  L.  1857,  ch.  612  (4  Edm., 
548);  and  Code  of  Pioe.,  g  64 
sub.  12. 

g  3028. 

Substituted  for  g  169  of  the  B.  8., 
as  amended  by  nibaequent  acts, 

g  3029. 

g  148  of  the  B.  a 
g  3030. 

New  in  form. 
§3031. 

9 149  <tf  the  B.  8.,  last  iitixm* 
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I  3032. 

U^  g  151,  and  pwl  of  i  148. 

{3033. 

Id.,  §  153. 

S3034. 

Id.,  S  153  and  164. 

13088. 

Id.,  §1511 

13036. 

U.,  g  IM. 
§3087. 
Id.,  §167. 

S  3Q38b 

Snbetitnied  fbr  L.  1800,  eli.  131, 
part  of  sab.  10  (5  Bdm.,  136),  as 
amended  by  L.  1866,  ch.  616. 

I  3039l 
§  169  (^  fhe  B.  & 

13040. 

Id.,§161. 

|80tL 

Id.,  9 168. 

S3042. 

Id.,  ^285  and  286  (I  Bdm.,  983); 
and  see  L.  1872,  ch.  788  (9  Bdm., 
4B1). 

isoia. 

Code  of  Proc,  g  64,  sab.  18. 

«3044. 

Code  of  Proe.,  g  861,  last  claoae. 

I304S. 

Code  of  Prae.,  §  826,  and  pait  of 
§362.  „ 

f  3046. 

Code  of  Proe.,  g  363,  and  part  of  g 
854. 

|g  3047,  304a 
Code  of  Proe.,  part  of  g  364,  and  g 


sao4a 

Code  of  FMw.,  9  ^»  1**^  senteaoe. 


g  305a 

Code  of  Pmo.,  part  of  g  855,  and  S 
366.    The  last  claoae  ia  new. 

g  3061. 
Code  of  Prao.,  g  867. 

§  3052. 

Code  of  Proe,  g  868. 
g  3063. 
Code  of  Proe,  part  of  g  860. 

g  3064. 

Code  of  Proe,  g  861. 

gg  3055.  3056. 
Code  of  Proe,  §i  362, 868. 

g  3057. 
Code  of  PMe,  g  868,  thlxd  len- 
tence. 

g  3068. 
Code  of  Proe,  g  869. 

g  3059. 
Code  of  Proe,  g  870, 

g  3060. 
Code  of  Proe,  part  of  g  871. 

g  3061.  \ 

Code  of  Proe,  g  867.  ' 

g  3062. 

Code  of  Proe,  g  364,  first  half. ' 

g  3063. 
Code  of  Proe,  g  366,  and  first  two 
sentences  of  g  366. 

g  3064. 
Code  of  Proe,  g  366,  fourth  sen- 
tence. 

g  3065. 

Code  of  Proe,  g  866,  fifth  sentence. 

gg  3066-3067. 
Code  of  Proe,  g  368,  and  part  of 
§371. 

g  3068. 

Sabstituted  for  part  of  Code  of 
Proe,  g  362. 

g  3069. 
Code  of  Proo.,  g  866,  fiiat  claoaa. 
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§  3070. 

Substitated  for  portioiis  of  Oode  of 
Proc.,  §  371. 

§§  3071,  3072. 

Substitated  for  Code  of  IVoc.,  § 
81)4,  last  half;  and  g  366,  sub.  1-6. 

§  3073. 
Code  of  Proc.,  part  of  §  371. 

§  3074. 
The  first  sentence  is  sabstituted 
for  2  B.  8.,  247,  Part  3,  ch.  2,  tit. 
4,  §  126,  first  sentence  (2  £dm., 
264) ;  also,  L.  1857,  ch.  775,  part 
of  §  2  (4  Edm.,  700);  and  L.  1866, 
eh.  692,  §  2  (6  Edm.,  803).  The 
r^knainder  of  the  section  is  new. 

§  3075. 
New;  declaratory  of  established 
roles. 

§  3076. 

Substitated  for  L.  1866,  ch.  692, 
part  of  §  2  (6  Edm.,  804) ;  and  see 
L.  1841,  ch.  138,  §  3  (4  Edm.,  546). 

§  3077. 
New ;  but  see  Code  of  Ptoc.,  §  64, 

sub.  11. 

g§  3078^  3079. 

New. 
§  3080. 

2  R.  S.,  616,  Part  3;  ch.  10,  tit.  1, 
§  18  (2  Edm.,  639). 

§  3081. 

2  B.  S.,  266,  Part  3,  ch.  2,  tit.  4,  § 
230  (2  Edm.,  274). 

§§  3082-3084. 

L.  1862,  ch.  459,  §  1  (3  Edm.,  647), 
as  amended  by  L.  1872,  ch.  776, 
g  1  (9  Edm.,  476) ;  and  see  §  3  of 
the  act  of  1862,  as  modified  by  L. 
1867,  ch.  814  (7  Edm.,  185). 

g  3085. 

The  substitute  for  §  2  of  the  act  of 
1862,  contained  in  L.  1867,  ch.  814, 
§  2  (7  Edm.,  185). 


The  substitute  for  §  8  of  the  act  at 
1862,  contained  in  the  act  of  1867. 

§  3095. 

New. 
§  3096. 

g  7  added  to  the  act  of  18631)7  In. 

1867,  ch.  814(7  Bdm^  189). 

§  3097. 

The  first  paragraph  of  the  subeti* 
tute  for  g  4  of  the  act  of  1862,  con* 
tained  in  the  act  of  1867. 

§  3098. 

Part  of  the  substitute  for  §  5  of  the 
act  of  1862,  contained  in  L.  1889, 
ch.  424  (7  Edm.,  448). 

§  3099. 

Remainder  of  the  same  sectioiu 

§  3100. 

New. 
§  3101. 

Part  of  the  substitute  for  §4  of  the 

act  of  1862,  contained  in  the  act  of 

1867. 
g§  3102, 3103. 

New. 

§§  3104-3106. 
g  6^  added  to  the  act  of  1883  ly^ 

.    the  act  of  1867. 

§  3107. 

g  7  of  the  act  of  1887. 

§§  3108-3115. 

New. 

§  3116. 
L.  1868,  ch.  689,  part  of  g  L 

g  3117. 
L.  1871,  ch.  492,  g  1. 

§  31ia 
Parts  of  L.  1849,  ch.  126,  gg  32  and 
36,  as  amended  by  L.  1850,  ch.  102» 
ggl5  and  18;  also paxts of  L.  18e9» 
ch.  276,  g  1;  L.  1871,  ch.  492,  6  9; 
and  L.  1873,  ch.  780,  g  1. 
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figggj-y 


13119. 

Firom  L.  1862,  eh.  837,  §8 1  and  2; 
L.  1809,  ch.  276;  and  L.  1871,  eh. 
492,  §9. 

I  3120. 

New ;  except  sab.  B,  which  is  firom 
L.  1866,  ch.  636.    See  L.  1849,  ch. 

125,  §  31,  as  amended  by  L.  1860, 

eh.  102. 

L.  1870,  ch.  607. 

§  3122. 
L.  1871,  eh.  831. 

{3123. 

L.  1873,  ch.  780,  §  2. 

§3124. 

L.  1875,  eh.  628. 

I  3125 

L.  1850, ch.  102, §17;  andL.1866, 
eh.  614,  §  2. 

13126. 
L.  1871,  ch.  482,  ^  4  and  6. 

J3127. 
Id.,  §6. 

f312& 

Id.,  g  7. 
I  3129. 

Id.,  §2. 

I  3130. 

Id.,  §  8,  first  clanse. 

I  3131. 
Part  of  L.  1871,  ch.  936,  g  1. 

13132. 

L.  1871.  ch.  4S2,  remainder  of  g  3. 

§3133. 

The  first  sentence  is  from  L.  1849, 
du  126,  ^  35, 86 ;  L.  1860,  ch.  102, 
8  18 ;  L.  1871,  ch.  492,  g  8,  and 
vaiioos  other  provisions  in  pari 
materia.  Theaecondsenteneecon- 
dstsof  L.  1873, ch. 868,  tit.  8,  part 
of  §16. 


g  3134. 

New. 

g  3135. 

2  B.  S.,  267,  part  3,  ch.  2,  tit  4,  S 
232  and  233  (2  Edm.,  276). 

g  3136. 
Id.,  g  284.. 

g  3137. 
Id.,  §  286. 

g  3138. 
Id.,  g  286. 

g  3139. 

Id.,  §§  287-242. 
g  3140. 

Id.,  §  248. 
8  3141. 

Id.,  g  244. 
g  3142. 

Id.,  §  261. 
g  3143. 

Id.,  §  26a 
g  3144. 

Id.,  g§  262,  268. 
g  3145. 

Id.,  g  264. 
g  3146. 

Id.,  §  266. 
g  3147. 

Id.,  §  266. 
g  314& 

Id.,  g  267. 
g  3149. 

L.  1841,  ch.  141,  g  1  (4  Edm.,  546). 

g  3150. 

New. 

gg  3151,  3352. 

From  2  R.  S.,  229,  Part  8,  ch.  2,  tit. 
4,  part  of  g  21  (2  Edm.,  246);  g 
118  of  the  same  title  as  modified  hf 
L.  1838,  eh.  243 ;  and  L.  1876,  eh. 
834. 

g  3153. 
Section  269  of  the  R.  8. 


«d 
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%  3154. 
Code  of  Proc,  §  71,  last  daoae. 

§3155. 

8«ctioiui  26B  and  267  of  tho  B.  S. 

%  3156. 

Id.,  §§  271  and  272. 

§  3157. 
Id.,  §  278. 

8  3158. 

New;  see  %  101-106,  auto. 

§  3159. 
L.  1872,  ch.  (KM,  §  2. 

§  316a 

New. 

§3161. 

L.  1872,  ch.  629,   part  of  §   6, 

and  §  14;  L.  1874,  ch.  646,  §  2; 

and  L.  1876,  ch.  479,  ^  17  and  60, 

§  61,  Bub.  10. 
§  3162. 

New  in  fonn ;  aee  L.  1874,  ch.  648, 

§2. 

§  3163. 
L.  1878,  ch.  479,  last  sentence  of 
§10. 

§  3164. 

New. 

§§  3165,  3166. 

L^  1872,  ch.  629,  part  of  §  5,  and 
L.  1874,  ch.  646,  §  1. 

§  3167. 

Ii.  1878,  ch.  3S  and  176. 

6  3168 

L.  1875,  ch.  479,  §§  16  and  17,  and 
§  51,  sub.  9. 

L.  18S1,  ch.  800,  6S  83, 84,  and  47, 
and  the  provisions  of  the  Code  of 
Pxoc,  made  applicable  to  the  ma- 
rine ooort  by  §§  2  and  6,  of  L. 
1872,  ch.  029.  See  L.  1876,  ch.  186. 
The  final  clanae  of  sub.  4  and  anb, 
6  are  new« 


§.3170. 
L  1874,  ch.  S46,  §  8.   The  laat  sen- 
tence is  new.    See  g  438,  sub.  8» 
ante^ 

§  3171. 
Substitute  for  L.  1862,  ch.  889,  §  8. 

§  3172. 

L.  1875,  eh.  479,  part  of  §  55. 
§  3173. 

L.  1872,  ch.  629,  part  of  §  4. ' 
§  3174. 

New. 
§  3175. 

L.  1874,  ch.  545,  §  6. 

§  3176. 

New.    See  L  1857,  ch.  844,  S  48. 
§  3177. 

L.  1872,  ch.  629,  part  of  §  6. 

§§  3178-3187. 

These  sections  are  substituted  for 
the  provisions  of  the  R.  L.  of  1813, 
and  subsequent  acts,  relating  to 
<<  marine  causes."  See  2  R.  L.  of 
1813,  888-889,  §§  110,  111,  118, 
119,  120,  121,  128,  124, 127-18(>, 
etc. ;  and  L.  1872,  ch.  629,  §  6. 

§  3188. 

From  L.  1868,  ch.  617,  part  of  g  B  } 
and  L.  1872,  ch.  629,  §  9,  and  part 
of  §  11. 

§§  3189,  319a 

From  §§  9  and  10  of  the  act  of  1872. 
§  3191. 

Code  of  Pioc,  §  862,  first  clause ; 

and  L.  1874,  ch.  646,  part  of  §  9* 
§§  3192-3194. 

L.  1874,  ch.  646,  §  9. 

§  3195. 

New. 

g  3196. 
Code  of  Proc.,  g  88. 

gg  3197-3190. 

New. 
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czll 


{3200. 

Code  id  Pioe.,  part  of  g  88. 

|320L 
SB.L.,Ba6,flh.aS,§l& 

laaoa. 

Hew. 

|§  3203-3205. 

See  L.  1873,  eh.  61,  §  1 ;  and  8  8,  as 
amended  by  L.  1874,  eh  171»  §  1 ; 
and  L.  1875^  eh.  2SS,  g  1.  See, 
aH  I^  1878,  eh.  186;  gg  1  and  a. 

|320& 

New. 
13207. 
L.1857,  ch.  844,  gl6;  and  L.  1878, 
eh.  182,  ^  1  and  a» 

i32oa 

fnon  L.  1878,  du  183,  g§  1  aad8; 
L  1867,  eh.  844,  gl6;  and  L. 
1863,  ch.  484,  g  H  as  amended  by 
L 1864,  ch.  669,  g  %  and  modified 
by  L.  1866,  ch.  766. 

i§320»-3211. 

New. 
83212. 

Code  of  Pkoo.,  g  6& 
83213. 

New.    See  L.  1857,  du  844»  g  76. 
83214. 

New. 

83215. 

Fiom  L.  1867,  ch.  844,  g  8,  mib.  1 
and  2,  aa  amended  by  L.  1868,  ch. 
884,  §  5;  and  L.  18ffi,  ch.  484,  g 
17;  and  see  L.  1862,  eh.  889,  and 
eh.  484,  g  7. 

laais. 

L 1867,  ch.  844,  g  8,  aoK  8. 
83217. 

Id.,  g  16. 
83218. 

I- 1857,  eh.  844,  gg  17-18. 


g  3219. 
Id.,  pait  of  g  SI. 

g  3220. 

Id.,  gg  48,  81,  and  82. 
g  3221. 

L.  1867,  ch.  616,  ^1  and  2;  L. 

1878,  ch.  88  and  176. 
g  3222. 

L.  1871,  ch.  986,  part  of  g  1. 
g  322a 

Code  of  Ptoc.,  g  67;  L.  1866,  ch. 

189;  L.  1884,  eh. 271,  g8;  L.  1870; 

ch.  698,  tit.  2,  g  11;  L.  1872,  eh. 

129,  tib  1,  g  11;  and  L.  1876,  eh. 

18,gl4 

gg3224^ 

New. 

gg3226^ 
L.  1876,  eh.  196,  part  of  g  4. 

g3228. 

Code  of  Proc,  part  of  g  804. 

g  3229. 

The  first  sentence  eondsts  of  Code 
of  Pioc,  g  806 ;  the  remainder  of 
the  section  is  subeUtuted  for  the 
second  sentence  of  Code  of  Ptoc, 
g  806,  as  amended  in  1861. 

g  3230. 

Code  of  Pkoc,  g  806,  first  sentence, 
g  3231. 

Code  of  Proc.,  g  804,  lastsentencei. 

See,  also,  2  B.  8.,  616,  Part  8,  eh. 

10,  tit.  1,  part  of  g  16  (2  Edrn.^ 

638). 

g  3232. 

g  28  of  the  same  tit.  of  the  B.  & 
g  3233. 

New. 

g  3234. 

g26of  «heB.& 

gasas. 

Code  of  Free.,  g  6L 
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Code  of  Ptoe.f  part  of  §  815;  see 
L.  1840,  cK  386,  g  15  (4  Edm^ 
690).  The  claoae  as  to  leferenees 
is  new;  see  §  8251,  sab.  8,  post; 
64  N.  Y.,  S26 ;  68  N.  Y.,  221. 

§  3237. 

New. 
§  323a 

Code  of  Pmc,  part  of  g  906;  see 

63  N.  Y.,  22L 
§  3239. 

Code  of  Proe.,  ^  816  and  306. 

The  last  sab.  is  new. 

S  3240. 

L.  1854,  ch.  270,  g  8,  first  claoae 

(4  Edm.,  682;  5  id.,  183);  see  56 

N.  Y.,  146. 
8  3241. 

2  R.  a,  563,  Part  8,  du  8,  tit.  17, 

g  14  (2  Edm.,  673);  see  Const., 

art.  7,  g  a 
§  3242. 

Code  of  Pioc,  8  819,  second  sen- 

tence< 
§  3243. 

Code  of  Pioc,  g  820. 
8  3244. 

L.  1864,  ch.  655,  tit.  13,  g  6  (6 

Edm.,  361). 
§  3245. 

L.  1869,  ch.  2^,  g  a  (4  Edm.,  682). 
§  3246. 

Code  of  J*roe.,  g  317,  first  sentence. 
S  3247. 

Code  of  Plroc.,  g  321;  and  2  R.  S., 

619,  Part  8,  ch.  10,  tit.  1,  g  44  (2 

Edm.,  643). 
8  3248. 

2  R.  a,  663,  Part  8,  ch.  10,  tit  6, 

g  8  (2  Edm.,  673). 

8  3249. 
Code  of  Proc,  8  810>  amanded; 
see  ffi  16  and  1^  aat*. 


8  32Sa 

New. 

8  32S1. 
Code  of  Fnw.,  8  80T;  and  part  of 
g  315,  as  amended  in  1876,  tarOaat 
amended  in  confoimity  to  g  ^96^ 
ante. 

8  3252. 
Code  of  Proc,  8  808,  and  finrt  two 
sentences  «f  g  809. 

88  3253,3254. 

Code  of  ProCi,  part  of  g  800,  as 
amended  in  1876. 

8  3255. 

Code  of  Proc,  8  ^4;  L.  1868,  di. 
617,  g  4,  flni4  daose. 

8  3256. 
Code  of  Pioo.,  part  <^  g  811;  and 
2  B.  a,  661,  Part  8,  ch.  10,  tit.  4, 
§8  10  and  14  (2  Edm.,  670. 071). 

8  3257. 
2  B.  a,  616,  Part3,  ch.  10^  tit.  1, 
g  23  (2  Edm.,  640). 

8  3258. 
Id.,  821 

8  3259. 
Id.,82B. 

8  3260. 
Code  of  Pno.,  8  822. 

8  3261. 
New. 

8  3262. 
The  first  two  sentences  condst  of 
portions  of  Code  of  Proc.,  8  811. 
The  remainder  of  the  section  is 
new ;  except  the  final  daose  which 
covers  Code  of  Ptoc,  g  809,  tiiifd 
sentence. 

8  326a 

Code  of  Prpe.,  part  of  8  81L 
88  3264, 
New. 
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83266. 

8  B.  8.,  663,  Part  S,  ch.  10,  tit  6, 

§  5  (2  Bdm.,  672). 
13267. 

U.,§7;  and  Code  of  Proe.,  §  811, 

aeeond  sentence. 
19  3368-3270. 

From  2  R.  8.,  620,  Part  8,  ch.  10, 

tit  2,  ^  1  and  2  0)  Bdm.,  644); 

amended. 

f  3271. 
Code  of  Proc.,  §  817,  last  sentence; 
and  L.  1874,  ch.  446,  tit.  2,  last 
ekoseof  §fi. 

13272. 

See  2  B.  a,  ^0,  Part  8,  eh.  10,  tit. 
8,  part   of  §  3   (2   Bdm.,  644), 
unended  so  as  to  allow  a  depocdt. 
83273. 

See  id.,  first  daase  of  §  4,  as  amend- 
ed by  L.  1875,  cb.  806. 

K  3274^  3275. 

See  id.,  §§  5  and  6,  as  amended  by 

L  1875,  ch.  806 
($3276,3277. 

Bemainder  of  id.,  §  4,  as  amended 

in  1876. 
(3278. 

S  R.  a,  620,  Part  8,  du  10,  tit.  2, 

S  7  and  8  (2  Bdm.,  6419. 
13279. 

Newinfinm. 
(3280. 

U840,  ch.  886,  g  6;  and  2  B.  S., 

AO,  Part  8,  ch.  10,  tit  4  g  0  (2 

Bdm.,  669). 

I328L 

8  6  of  the  B.  a  (2  Bdm.,  670). 
13282. 

U.,§  7,  latter  halt 
i32B3L 

Sobatitoled  tat  H  1847,  eh.  S77, 
87. 


8  3284. 
L.  1847,  ch.  482,  part  of  g  1;  L. 
1864,  ch.  198,  part  of  §  8 ;  and 
L.  1849,  ch.  125,  part  of  §  7,  as 
amended  by  L.  1863,  ch.  66,  §  3. 

8  3285. 

Prom  L.  1847,  ch.  432,  g  1 ;  L. 
1861,  ch.  14;  and  other  similar 
enactments. 

8  3286. 

L.  1847,  ch.  277,  g  U  (4  Bdm., 
655.) 

g  3287. 
2  B.  a,  662,  Part  8,  ch.  10,  tit  6, 
gg  1  and  2  (2  Edm.,  671);  and  L. 
1844,  ch.  127,  gg  2  and  8  (4  Edm.» 
694). 

8  3288. 

The  first  half  is  new.  The  latter 
half  covem  2  B.  S.,  661,  Part  8,  ch. 
10,  tit  4,  8 16  (2  Edm.,  671). 

8  3289. 

Id.,  g  17. 

8  3290. 

Id.,  g  8. 

8  3291. 

New. 

8  3292. 
L.  1876,  oh.  449,  g  12. 

8  3293. 
2  B.  a,  648,  Part  8,  ch.  10,  tit  8^ 
gg  46  and  47  (2  Bdm.,  667). 

8  3294. 
Id.,  g  49. 

8  3295. 

2  B.  a,  661,  Part  8,  ch.  10,  tit  4» 

g  16  (2  Bdm.,  671). 
8  3296. 

Code  of  Pioc,  g  818 ;  amended  by 

changing  three  ddlars  to  sixdol* 

lank 
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§  3297. 
L.  IseOy  cIl  069, 8  ^  extended  to 
other  actioiiB  befiidee  partition ;  and 
Code  of  Proc.»  §  BM,  as  amended 
hy  L.  1876,  ch.  431,  §  11. 

§  3298. 

Sub.  1—2  R.  B.,  687,  part  of  §  28 
(3  R.  S  ,  6th  ed.,  915 ;  2 
Edm.,  658);  L.  1847,  ch. 
S39  (4  Edm.,  698). 
'<  2— L.  1840,  ch.  238,  §  2  (8 
Edm.,  302). 

§3299. 

2  R.  8.,  643,  §§  34  and  36  (3  R.  8., 
6th  ed.»  922 ;  fl^  Edm.,  662);  chang- 
ing surveyor^B  fees  firom  two  and 
one-half  dollars,  and  commission- 
ers' fees  from  two  dollars  to  five 
doUarSy  and  assistants'  fees  from 
one  dollar  to  two  dollars. 

§  3300. 

See  2  R.  8.,  622, §  2(2 Edm., 646); 

portions  of  which  are  hereby  made 

applicable  to  the  clerk  of  the  conrt 

'     of  appeals.    8ee  L.  1847,  ch.  277, 

§7- 
§  3301. 

Based  npon  Code  of  Proc.,  §  312, 
which  relates  only  to  the  following 
items,  viz.:  a  fee  upon  a  trial ;  a  fee 
upon  entering  judgment,  either  one 
dollar  or  fifty  cents,  according  as 
the  clerk  is  salaried  or  not ;  a  fee 
for  entering  a  judgment  by  filing 
transcript,  which  is  mx  cents ;  and 
a  fee  for  a  copy  of  a  paper,  at  the 
rate  of  five  cents  for  every  hundred 
words. 

g  3302. 

New  in  form. 

§  3303. 
L.  1844,  ch.  127,  §  1  (8  B.  &,  6th 
ed.,  919 ;  4  Edm.,  694). 


§  330«. 
Basedilpon2  R.8.,688,§  90<3R.  S., 
6th  ed.,  917;  2 Edm.,  659);  L.1804, 
ch.  63,  §  4 (6  Edm.,  231) ;  andSR. 
8.,645,§8(3  R.8.,5th  ed.,86e; 
2  Edm.,  665),  as  amended  in  1867  ; 
and  L.  1873,  ch.  489,  §  4  (9  Ednu» 
622).  The  third,  fourth,  seven- 
teenth, and  twenty-ninth  (final) 
paragraphs  are  new.  The  first 
paragraph,  relating  to  searches,  has 
been  reconstructed,  andL.  1840.  ch. 
842,  §  13  (3  R.  a,  6th  ed.,  917;  4 
Edm.,  667),  has  been  omitted.  See 
CurtiB  V.  McNair,  68  N.  Y.,  198. 
In  the  eleventh  paragraph,  the 
words,  *'or  an  assignment,"  have 
been  added.  In  the  nineteenth 
paragraph,  the  fee  for  filing  has 
been  changed  firom  three  to  six 
cents.  In  the  twentieth  paragraph^ 
"twelve  and  one-half"  has  been 
changed  to  **  twenty-five."  In  the 
twenty-fourth  and  twenty-fiflh 
paragraphs,  "three"  and  "siar** 
have  been  changed  to  "twenty- 
five,"  and  postage  has  been  pro- 
vided for. 
§  3305. 
Intended  to  exclude  L.  1868,  dk. 
142,  §§  1  and  2 ;  Code  of  Proe.» 
part  of  §  256;  L.  1874,  ch.  804; 
L.  1868,  ch.  720;  L.  1871,di.874» 
etc. 
§  3306. 
New  in  form.  See  the  caption  of 
S  80  of  the  R.8.,  referred  to  in  the 
note  to  §  3304,  ante. 
§  3307. 
Sub.  1— The  first  sentence  is  from 
L.  1871,  ch.  416  (9  Edm., 
87),  §  1,  sub.  1,  as  amend- 
ed by  L.  1872,  ch.  28; 
made  genefldly  applicable 
throughout  the  State,  bgr 
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omitting  the  exception  (see 
2  R.  8.,  644»  first  and  sec- 
ond clauses  of  §  38).  llie 
second  sentence  is  new. 
Sob.  2— See  §  1,  sub.  1,  of  the  act 
of  1871 ;  and  the  twen- 
tynseventh  and  twenty- 
eighth  clauses  of  §  38  of 
theB.S.  The  last  sentence 
is  based  upon  Code  of 
Ptoc.9  §  ^^9 1^^^  sentence. 
The  provisions  for  ex- 
penses, etc.,  in  replevin, 
and  for  a  description  of 
real  property  attached,  are 
BOW.  Appraisers'  fees  are 
changed  from  one  dollar 
to  two  dollars. 

*  8 — From  the  sixth  clause  of  § 

38  of  the  R.  8. 

*  4 — ^Fromthe  eighteenth  clause 

of  §38  of  the  R.  8. ;  amend- 
ed by  limiting  the  calen- 
dar fees,  in  all  cases,  to  one 
dollar  and  fifty  cents,  and 
by  adding  the  provisions 
for  the  sneriflf 's  protection. 

*  5— From  the  nineteenth,  twen- 

tieth and  twenty  -  first 
clauses  of  §38  of  the  R.  8., 
and  the  second,  third,  and 
fourth  sentences  of  sub.  7, 
of  §  1  of  the  act  of  1871. 
The  fees  have  been  made 
uniform   throughout   the 

State. 
«  ft-Prom  L.  1850,  ch.  225,  §1 
(3  R.  8.,  6th  ed.,  926 ;  4 
Edm.,  698) ;  sub.  4,  of  §  1 
of  the  act  of  1871 ;  and  the 
final  clause  of  §  38  of  the 
B.  8. ;  amended  so  as  to  al- 
low postage,  and  make  the 
mileage  uniform  through- 
out the  State. 


I 


Sub.  7— The  first  half  of  the  first 
sentence  is  from  the  first 
sentence  of  §  1,  sub.  4,  of 
the  act  of  1871,  made  gen- 
eraL  The  remainder  of 
the  sub.  is  new. 

«  8— From  the  tenth  clause  of  § 
38  of  the  R.  8.,  amended 
BO  as  to  include  sales  under 
warrants. 

**  9 — The  first  sentence  is  from 
the  fourteenth  clause  of  § 
38  of  the  R.  8.  The  sec- 
ond is  sub.  6,  of  §  1  of  the 
act  of  1871,  made  general. 
The  remainder  of  the  sub. 
is  from  the  eleventh  and 
thirteenth  clauses  of  §  38 
of  the  R.  8.,  and  the  last 
two  sentences  of  sub.  4,  of 
§  1,  of  the  act  of  1871 ;  add- 
ing the  clause  relating  to 
prepayment  of  printers 
fees. 

«  10-5  38  of  the  R.  8.,  eighth 
clause;  and  L.  1860,  ch. 
6,  part  of  §  1  (4  Edm.,  635). 

**  11 — ^The  first  half  consists  of  L. 
1847,  ch.  280,  last  half  of 
§  77  (3  R.  8.,  5th  ed.,  291 ; 
4  Edm.,  578).  The  last 
half  is  from  Code  of  Proc., 
§  309,  as  amended  by  L. 
1876,  ch.  431. 

M  12— §  1,  sub.  2  and  3,  and  first 
sentence  of  sub.  7,  of  the 
act  of  1871;  made  gen- 
eral. 

a  13_§  1,  sub.  6,  of  the  act  of 
1871,  made  general,  and 
made  to  exclude  a  war* 
rant  under  sub.  18,  x>ost. 

^  14 — ^The  first  sentence  is  the 
thirty-third  clause  of  §  88 
of  the  R.  8.-   ^>*angis^ 
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doUaT.**  The  last  sentence 

is  the  twenty-ftfth  claaee 

of  that  secHon,  and  sub.  8, 

of  §1  of  the  act  of  1871. 

8ub.  16 — §  I9  Bub.  9,  of  the  act  of 

1871,  made  general.    See 

the  twentynsizth  clause  of 

§38oftheR.S. 

<«    16— The  twenty-second,  twen- 

ty-thiid^and  twenty-fourth 

clauses  of  g  88  of  the  R. 

8.9  made  applicable  to  all 

writs  of  habeas  corpus,  and 

adding  travel  fees  to  the 
jail. 

•*  17 — ^The  thirty-second  clause 
of  §  88  of  the  B.  8.;  add- 
ing the  exception. 

••    18 — Id.,  the  thirtieth  clause. 

•  19— Id.,  the  thirty-flrst  clause ; 

making  the  fees  payable 
from  the  treasury,  instead 
of  a  contingent  charge. 

•  20— ^Id.,     the      thirty-fourth 

clause,  added  in  1830. 
^  21— §  1,  sub.  11,  of  the  act  of 
1871,  made  general  as  to 
eoorts  and  counties.  Bee 
(he  thirty-fifth  clause  of  § 
88  of  the  a.  a,  added  in 
1880. 

^§3308. 

Intended  to  exclude  L«  1809,  ch. 
1190,  g  2;  L.  1873,  ch.  106,  §  2;  L. 
1874,  ch.  192 ;  and  L.  1870,  ch.  439, 
§  2,  fpom  the  last  section. 
§  3309. 

Ibe  twelfth  clause  of  §  38  of  the 
B.  8.,  and  the  first  half  of  the  final 
sentence  of  §  1,  sub.  4,  of  the  act 
of  1871 ;  adding  the  exception. 

§3310. 

2  B.  8.,  047,  §  39  (3  B.  8.,  5th  ed., 
027;    2  Edm.,  000);     changing 


« week**  to  "  day,**  in  sub.  8  Seo^ 
also,  L.  1873,  ch.  833. 

§  3311. 

Code  of  Proe.,  part  of  §  2M;  li. 
1864,  ch.  4«,  part  of  §  2 ;  L.  1865, 
cfa.  170,  pait  of  §  7 ;  amended  by 
L.  1867,  ck.  796,  g  2 ;  L.  1800,  ch. 
422,  part  of  g  2  (6  Edm.,  734);  L. 
1867,  ch.  271«  part  c^  g  2;  L.  1868, 
ch.  70&,  part  of  g  5;  L.  1869,  clu 
620,  paH  of  g  1  (7  Edm.,  462);  L. 
1871,  ch.  700,  part  of  g  2,  aa 
Amended  by  L.  1872,  ch.  139,  g  1 ; 
and  L.  1874,  ch.  67,  part  of  g  2 ; 
consolidated  and  amended  by  in* 
eluding  surrogates'  courts.  There 
are  no  fees  fixed,  for  copies  of 
the  notes  of  stenographers  in  snr* 
rogates*  courts,  except  in  the  county 
of  Kings ;  this  section  fixes  them 
at  the  same  rates,  as  in  the  county 
court. 

g  3312. 

2  R.  S.,  047,  part  of  g  40  (3  R.  S., 
5th  ed.,  927;  2  Edm.,  006);  L. 
1860,  ch.  427 ;  L.  1804,  ch.  371 ; 
adding  ''except  Songs.**  See  lu 
1873,  ch.  106. 

§  3313. 
2  R.  a,  043,  part  of  g  37  (3  R.  S., 
6th  ed.,  922 ;  2  Edm.,  002);  adding 
the  exception  preserving  local  pro- 
visions, and  made  to  apply  to  courts 
of  record,  generally. 

g  3314. 

Id.,  part  of  same  section,  as  modi- 
fied by  L.  1800,  ch.  307  (0  Edm., 
710).  The  words  "except  New 
York,'*  confonn  to  L.  1874,  ch.  460. 

g  3315. 

L.  1875,  ch.  335  amended  by  giv- 
ing the  court  the  power  to  &x,  the 
amount  of  the  allowance* 
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I  3316. 

Knal  daose  of  §  S7  of  fhe  R.  8., 
referred  to  in  fhe  note  of  fhe  last 
section  bat  one;  chai^^ing  ^twelve 
and  a  half*  to  '*  twenty-five.** 

§sax7. 

From  L.  1869,  ch.  252  (4  Bdm., 
70D);  I..  1860, di.  881  (7  id.,  482) ; 
lu  1874,  di.  416  9  id.,  908).  The 
opening  exception,  which  ie  new, 
avoidB  conflict  with  spedal  porovi- 
ex.  gr.  S  2586,  ante* 


13318. 

L.  1840,  ch.  886,  §  8  (8  R.  &,  &th 
ed.,  922;  4Bdm.,689). 

13319. 

From  2  R.  S.,  S98,  §  31,  a«  amend- 
ed by  L.  1867,  ch.  68,  §  '2  (7  £dm., 
8S). 

I  3320. 

Code  of  Proc,  §  244,  final  claiuieof 
sab.  4;  adding  the  exception,  fhe 
pioTision  for  expense!  and  the 
reference  to  judge. 

I  3321. 

2  R.  S.,  6S9,  part  of  §  30  (8  R.  8., 
5th  ed.,  918 ;  2  Edm.,  661),  rela- 

ing  to  clerk's  fees,  applied  to  county 

treasurers;  and  L.  1849,  ch.  867 

(4  Bdm.,  597.) 

I  8322. 

Sob.  1—2  R.  8.,  264,  part  of  §  228 
(S  R.  8.,  5th  ed.,  451 ;  2 
Edm.,  272) ;  L.  1831,  ch. 
287,  part  of  g  2  (4  Edm., 
434);  L.  1841,  ch.  141, 
part  of  §1(4  Edm.,  546); 
L.  1857,  ch.  775,  part  of  § 
1(4  Edm.,  699);  L.  1860, 
ch.  131,  part  of  g  13  (5 
Edm.,  136) ;  id.,  ch.  493, 
part  of  g  1  (4  Edm.,  701) ; 
L.  1866  ch.  692,  part  of  g 


§  3323. 

8ub.  1- 


1  (6  Edm.,  803);  and  L. 
1875,  ch.  3S4,  part  of  g  1 ; 
adding  the  fee  for  an  ap- 
plication todischarge  from 
arrest,  for  trial  of  a  demurs 
rer  and  for  services  ren- 
deredwhen  associatedwith 
another  justice.  As  to 
swearing  a  constable,  see 
fhe  seventh  clause. 

R.8.,637,  g29(SR.S., 
5fh  ed.,  916;  2  Edm., 
65^;  L.  1860,  ch.  498, 
partofgl(4£dm.,701); 
L.  1861,  ch.  U ;  L.  1866, 
ch.  692,  parts  of  gg  1  and 
4  (6  Edm.,  803,  804) ;  L. 
1875,  ch.  431,  part  of  g  1. 
See,  also,  2  R.  8.,  245,  g 
112  (3  R.  8.,  5th  ed.,  443 ; 

2  Edm.,  261),  as  amended 
by  L.  1873,  ch.  146  (9 
Edm.,  680);  and  2  R.  8., 
241,  g  84  (3  R.  a,  5th  ed., 
439;  2Edm.,267);  adding 
the  third  and  sixteenth 
paragraphs. 

-2  R.  8.,  265,  part  of  g  228 
(3  R.  8.,  5th  ed.,  452;  2 
Edm.,  273) ;  L.  1866,  ch. 
692,  g  6  (6  Edm.,  805),  as 
amended  by  L.  1869,  ch. 
820,  g  1(7  Edm.,  479;  and 
L.  1875,  ch.  334,  part  of  g 
1 ;  omitting  fees  for  serv- 
ing copies  of  summons, 
etc.,  as  those  papers  are  to 
be  served  by  delivering 
copies;  providing  for  a  fee 
for  serving  a  summons  and 
executing  ^an  order  of 
arrest,  and  adding  the 
latter  half  of  the  sixth  and 
seventh  paragraphs. 
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8ab.  2— Portionfi  of  §  228  of  the  E. 
8.,  L.  1866,  ch,  692,  §  7 
(6  Edm.,  806),  as  amended 
by  L.  1869,  ch.  820,  §  1  (7 
Edm.,  480) ;  and  L.  1875, 
ch.  334,  part  of  §  1 ;  add- 
ingtheseventh  paragraph, 
and  the  concluding  sen- 
tence. 

§3324. 

L- 1869,  ch.  820,  §  2  (7  Edm.,  480). 

§  3325. 

L.  1841,  ch.  138,  §  8  (3  E.  S.,  6th 
ed.,462;  4  Edm.,  546);  adding  the 
clause  relating  to  introducing  the 
deposition  in  evidence. 

§  3326. 

2  E.  8.,  266,  part  of  §  228  (3  E.  8., 
6th  ed.,  452;  2  Edm.,  273);  and 
L.  1866,  ch.  692,  §  9  (6  Edm.,  806). 

§  3327. 

Part  of  §  228  of  the  E.  8.,  and  §  10 

of  the  act  of  1866. 

§  3328. 

See  2  E.  8.,  650,  last  sentence  of 
§  6  (3  E.  8.,  6th  ed.,  931;  2  Edm., 
670).  The  words  "or  witness," 
and  **  or  tender/'  are  uew.  See  § 
8281,  ante. 

§§332»-3332. 
New. 

§  8333. 

Code  of  Proo^  8  & 

§  3334. 
Code  of  Ptoc,  §  8. 

§  3335. 
Code  of  Proct  §  4 

§  3336. 
Code  of  Pmb^  8  B» 

§  3337. 
Code  of  Pto6.9  S  & 


§  3338. 
Code  of  Proc.,  §  7a 

§  3339« 
Code  of  Proc.,  §  69. 

§  3340. 

New. 

§  3341. 

New.  See  L.  1866,  ch.  646,  §§  4 
and  6 ;  L.  1866,  ch.  876,  §  10;  1^ 
1867,  ch.  586,  §  6;  L.  1868,  ch. 
853,  §  8 ;  L.  1869,  ch.  876,  §  14 ;  L. 
1870,  ch.  382,  §  2 ;  L.  1871,  ch.  683» 
§  5 ;  L.  1872,  ch.  614,  §  1. 

§  3342. 

New. 

§  3343. 

See  L.  1876,  ch.  449,  §  2,  and  the 
following :  Sub.  4 :  Code  of  Proc., 
§  466.    Sub.  6 :  Code  of  Proc,  § 

462.  Sub.  7 :  see  Code  of  Pioc.,  § 

463.  Sub.  8:  Code  of  Proc.,  §  464. 
Sub.  21 :  see  L.  1875,  ch.  27.  Sub. 
24;  2  E. S., 650,  § 4 (2 Edm., 669.) 

§  3344. 

L.  1876,  ch.  449,  §  1. 

§  3345. 
Code  of  Proc.,  §  467. 

§§  3346-3350. 

New ;  except  those  porfions  which 
have  been  taken  from  L.  1876,  ch. 
449,  as  amended  by  L.  1877,  ch. 
818,  §  6 ;  and  L.  1878,  ch.  823. 

§  3351. 

New  in  form.  See  2  E.  8.,  483p 
484,  §§  16-21  (2  Edm.,  605,  606); 
and  2  E.  S.,  722,  §  IS  (2  Edm.» 
745.) 

§§  3352-3356. 
New.    The  second  sentence  of  § 
8366  is  substantially  like  §  6601  o^ 
the  U.  &  E.  8. 
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THE  CODE  OF  CIVIL  PROCEDURE, 

CHAPTER  448,  LAWS  OF  1876, 

AND   ALL    BUBSiiQDENT   AMENDMENTS  DOWN  TO  AND  INCLUDING  THE 

LAWS  OF  1889. 


AX  ACT  RELATING  TO  COURTS,  OFFICERS  OF  JUSTICE,  AND 

CIVIL  PROCEEDINGS. 

Pa:«ed  June  %  1816 ;  three-fifths  being'  present, 

rhe  People  of  the  State  of  New  Yorky  represented  in  SencUe  and  Assemblyy  do 
maci  a»  follows: 

CHAPTER  L 

GENERAL  PROVISIONS  RELATING  TO  COURTS,  AND  THE  MEM- 
BERS AND  OFFICERS  THEREOF. 

TITLE     I- — Thb   courts  op  the    state;    their  general  powers  and 

ATTRIBUTES,  AND   GENERAL   REGULATIONS  PERTAINING  TO  THB 
EXERCISE  THEREOF. 

TITLE  II. — Provisions  op  general  application,  relating  to  the  judges, 

AND  certain  other  OFFICERS  OF  THB  COURTS. 

TITLE  L 

The  courts  of  the  State  ;  their  general  powers  and  attributes^  and  general  regula* 

dons  pertaining  to  the  easercise  thereof 

Akticui  1.  Enumeration  and  cUesification. 

2.  General  powers  and  attributes  of  the  courts. 

3.  Miscellaneous  provisions  relating  to  the  sittings  of  the  courts. 


ARTICLE  FIRST. 

Enuhbration  akd  Classification. 

SacTnov  1.  CourtB. 

2.  Courts  of  record  enumerated. 

3.  Courts  not  of  recoi*d. 

4.  (General  provision  as  to  jurisdiction,  etc. 

Section  1.  Gouts.    The  courts  referred  to  in  this  act  are  enumerated  ii 
the  next  two  sections. 
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§  2.  Courts  of  record  enuxnerated.  [Amended  bt  Gh.  416  of  1877*3 
Each  of  the  following  courts  of  the  State  is  a  court  of  record : 

1.  The  court  for  the  trial  of  impeachn^ents. 

2.  The  court  of  appeals. 

3.  The  supreme  court. 

4.  A  circuit  court  in  each  county. 

5.  A  court  of  over  and  terminer  in  each  county. 

6.  The  court  of  common  pleas  for  the  city  and  county  of  New  York. 

7.  The  superior  court  of  the  city  of  New  York. 

8.  The  court  of  general  sessions  of  the  peace  in  and  for  the  city  and 

county  of  New  York. 

9.  The  superior  court  of  Buffalo. 

10.  The  city  court  of  Brooklyn. 

11.  The  city  court  of  Long  Island  city. 

12.  The  city  court  of  YonKers. 

13.  A  county  court  in  each  county,  except  New  York. 

14.  A  court  of  sessions  in  each  county,  except  New  York. 

15.  The  marine  court  of  the  city  of  New  York. 

16.  The  mayor  s  court  of  the  city  of  Hudson. 

17.  The  recorder  s  court  of  the  city  of  Utica^ 

18.  The  recorder's  court  of  the  city  of  Oswego. 

19.  The  justices*  court  of  the  city  of  Albany 

20.  A  surrogate's  court  in  each  county. 

§  3.  Conrts  not  of  record.  [Amended  bt  Gh.  416  of  1877.]  Each  of 
the  following  courts  of  the  State  is  a  court  not  of  record : 

1.  Courts  of  justices  of  the  peace  in  each  town,  and  in  certain  cities  and 

villages. 

2.  Courts  of  special  sessions  of  the  peace  in  each  town,  and  in  certaiu 

cities  and  villages. 

3.  The  district  courts  in  the  city  of  New  York'. 

4.  The  police  courts  in  certain  cities  and  villages. 

5.  The  justices'  court  of  the  city  of  Troy. 

6.  The  municipal  court  of  the  city  of  Rochester. 

§  4.  Gheneral  proviBion  as  to  jurisdiction,  etc.  [Amended  bt  Ch.  416 
OF  1877.]  Each  of  those  courts  shall  continue  to  exercise  the  jurisdiction  and 
powers  now  vested  in  it  by  law,  according  to  the  course  ana  practice  of  the 
the  court,  except  as  otherwise  prescribed  in  this  act 


ARTICLE  SECOND. 

Gbkbral  Powbrs  and  Attributes  of  thb  OomtTB. 

SBCTToir  5.  The  sittings  of  courts  to  be  public. 

6.  Courts  not  to  sit  on  Sunday,  except  in  special  cases. 

7.  General  powers  of  courts  of  record. 

8.  Ci-iminal  contempts  defined. 

9.  Punishment  for  criminal  contempts. 

10.  Such  contempts  in  view  of  court ;  how  pimished,  etc 

11.  Requisites  of  commitment. 

12.  Preceding  sections  limited. 

13.  Indictment,  if  offence  is  indictable. 

14.  Contempts  punishable  civilly. 

16.  No  punishment  for  non-payment  of  interlocutory  costs. 

16.  Id.;  money  due  upon  a  contract. 

17.  Rules  of  courts  of  record,  how  made  and  revised. 

18.  Rules  to  be  published. 
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Bacnam  19.  Courts  to  order  calendar  printed. 

aO.  Expense  to  be  a  county  charge. 

21.  Osrtain  papers  may  be  destroyed. 

22.  Writs,  etc.,  in  name  of  the  people,  and  in  English ;  abbreviations. 

23.  Id.;  teste  and  return. 

24.  Id.;  to  be  subscribed  or  indorsed.    When  error,  etc.,  not  to  vitiate. 

25.  No  discontinuance  by  reason  of  vacancy,  etc. 

26.  In  New  York,  one  judge  may  continue  proceedings  commenced  before 

another. 

27.  Provimons  respecting  the  seals  of  courts. 
28i.  Seals  of  counties. 

29.  What  is  a  sufficient  sealing. 
90.  New  seals. 

§8.  The  sittiiigB  of  courts  to  be  public.  f^^Bin^ED  by  Ch.  210  of 
1879.]  The  sittings  of  every  court  within  this  State  shall  be  public,  and 
every  citizen  may  freely  attend  the  same,  except  that  in/  all  proceedings  and 
trials  in  cases  for  divorce,  on  account  of  adultery,  seduction,  abortion,  rape, 
laeaolt  with  intent  to  commit  rape,  criminal  conversation  and  bastardy,  the 
court  may,  in  its  discretion,  exclude  therefrom  all  persons  who  are  not 
directly  interested  therein,  excepting  jurors,  witnesses  and  officers  of  the 
court. 

§  6.  Courts  not  to  sit  on  Sunday,  Xbccept  in  special  cases.  A  court 
shall  not  be  opened,  or  transact  any  business  on  Sunday,  except  to  receive 
a  verdict  or  cQscharge  a  jury.  An  adjournment  of  a  court  on  Saturday, 
unless  made  after  a  cause  has  been  committed  to  a  jury,  must  be  to  some 
ether  day  than  Sunday.  But  this  section  does  not  prevent  the  exercise  of 
the  jurisdiction  of  a  magistrate,  where  it  is  necessary  to  preserve  the  peace, 
or,  in  a  criminal  case,  to  arrest,  commit  or  discharge  a  person  charged  with 
an  offence. 

§  7.  Qeneral  powers  of  courts  of  record.  A  court  of  record  has  power: 

1.  To  issue  a  subpcena,  requiring  the  attendance  of  a  person  found  in  the 
State,  to  testify  in  a  cause  pending  in  that  court ;  subject,  however,  to  the 
fimitations,  prescribed  by  law,  with  respect  to  the  portion  of  the  St^te,  in 
which  the  process  of  a  local  court  of  record  may  be  served. 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise  of  the  powers  and 
dnties  of  the  court. 

3.  To  devise  and  make  new  process  and  forms  of  proceedings,  necessary 
Ui  carry  into  effect  the  powers  and  jurisdiction  possessed  by  it. 

g  8.  Criminal  -contempts  defined.  A  court  of  record  has  power  to 
ponish  for  a  criminal  contempt,  a  person  guilty  of  either  of  the  following 
acts,  and  no  others : 

1.  Disorderly,  contemptuous,  or  insolent  behavior,  committed  during  its 
fitting,  in  its  immediate  view  and  presence,  and  directly  tending  to  inter- 
rupt its  proceedings,  or  to  impair  the  respect  due  to  its  authority. 

2.  Breach  of  the  i>eace,  noise,  or  other  disturbance,  directly  tending  to 
interrupt  its  proceedings. 

3.  Willful  disobedience  to  its  lawful  mandate. 

4.  Resistance  willfully  offered  to  its  lawful  mandate. 

5.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  witness ;  or,  after 
being  sworn,  to  answer  any  legal  and  proper  interrogatory. 

6.  Publication  of  a  false,  or  grossly  inaccurate  report  of  its  proceedings. 
But  a  court  cannot  punish  ^  a  contempt,  the  publication  of  a  true,  full,  and 
fair  report  of  a  trial,  argument,  decision,  or  other  proceeding  therein. 

§  9.  Punishment  for  criminal  contempts.  Punishment  for  a  contempt, 
specified  in  the  last  section,  may  be  by  fine,  not  exceeding  two  hundred  ana 
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fifty  dollars,  or  by  imprisonment,  not  exceeding  thirty  days,  in  the  jaii  of 
the  county  where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  court. 
Where  a  person  is  committed  to  jail,  for  the  non-payment  of  such  a  fine,  he 
must  be  aischai^ed  at  the  expiration  of  thirty  days;  but  where  he  is  &lso 
committed  for  a  definite  time,  the  thirty  days  must  be  computed  from  the 
expiration  of  the  definite  time. 

§  10.  Such  contempts  in  view  of  court ;  how  ptmished,  eta  Such  a 
contempt,  committed  in  the  immediate  view  and  presence  of  the  court,  may 
be  punished  summarily;  when  not  so  committed,  the  i)arty  charged  must  be 
notified  of  the  accusation,  and  have  a  reasonable  time  to  make  a  defence. 

§  11.  Requisites  of  commitment.  Where  a  person  is  committed  for 
such  a  contempt,  the  particular  circumstances  of  his  offence  must  be  set 
forth  in  the  mandate  of  commitment. 

§  12.  Preceding  sections  limited.  The  last  four  sections  do  not  extend 
to  a  special  proceeding  to  punish  a  person,  in  a  case  specified  in  section  four- 
teen of  this  act. 

X  §  13.  Indictment,  if  offence  is  indictable.  Punishment  for  a  cont.empt« 
as  prescribed  in  this  article,  does  not  bar  an  indictment  for  the  same  offence; 
but  where  a  person  who  has  been  so  punished  is  convicted  on  such  an  indict^ 
ment,  the  court,  in  sentencing  him,  must  take  into  consideration  the  previous 
punishment. 

§  14.  Contempts  punishable  civilly.  A  court  of  record  has  power  to 
punish,  by  fine  and  imprisonment,  or 'either,  a  neglect  or  violation  of  duty, 
or  other  misconduct,  by  which  a  right  or  remedy  of  a  party  to  a  civil  actioc 
or  special  proceeding,  pending  in  the  court  may  be  deteated,  impaired, 
impeded,  or  prejudiced,  in  either  of  the  following  cases: 

1.  An  attorney,  counselor,  clerk,  sheriff,  coroner,  or  other  person,  in  any 
manner  duly  selected  or  appointed  to  perform  a  judicial  or  ministerial  ser- 
vice, for  a  misbehavior  in  his  office  or  trust,  or  for  a  willful  neglect  or  viola- 
tion of  duty  therein ;  or  for  disobedience  to  a  lawful  mandate  of  the  court, 
or  of  a  judge  thereof,  or  of  an  officer  authorized  to  perform  the  duties  of 
such  a  judge. 

2.  A  party  to  the  action  or  special  proceeding,  for  putting  in  fictitious  bail 
or  a  fictitious  surety,  or  for  any  deceit  or  abuse  of  a  mandate  or  proC/Oeding' 
of  the  court. 

3.  A  party  to  the  action  or  special  proceeding,  an  attorney,  counselor,  or 
other  person,  for  the  non-payment  of  a  sum  of  money,  ordered  or  adjudged 
by  the  court  to  be  paid,  in  a  case  where  by  law  execution  cannot  be  awarded 
for  the  collection  of  such  sum ;  or  for  any  other  disobedience  to  a  lawful 
mandate  of  the  court. 

4.  A  person,  for  assuming  to  be  an  attorney  or  counselor,  or  other  officer 
of  the  court,  and  acting  as  such  without  authority ;  for  rescuing  any  prop- 
erty or  person  in  the  custody  of  an  officer,  by  virtue  of  a  mandate  of  the 
court ;  for  unlawfully  detaining,  or  fraudulently  and  willfully  preventing,  or 
disabling  from  attending  or  testifying,  a  witness,  or  a  party  to  the  action  or 
special  proceeding,  while  going  to,  remaining  at,  or  returning  from,  the 
sitting  where  it  is  noticed  lor  trial  or  hearing;  and  for  any  other  unlawful 
interference  with  the  proceedings  therein. 

5.  A  person  subpoenaed  as  a  witness,  for  refusing  or  neglecting  to  obey 
the  subpoena,  or  to  attend,  or  to  be  sworn,  or  to  answer  as  a  witness. 

6.  A  person  duly  notified  to  attend  as  a  juror,  at  a  term  of  the  court,  for 
improperly  conversing  with  a  party  to  an  action  or  special  proceeding,  to  be 
tried  at  that  term,  or  with  any  other  person,  in  relation  to  the  merits  of  that 
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adioii  oar  special  piroceeding:  or  for  receiving  a  communication  from  any 
person,  in  relation  to  the  merits  of  such  an  action  or  special  proceeding, 
without  immediately  disclosing  the  same  to  the  court. 

7.  An  inferior  magistrate,  or  a  judge  or  other  officer  of  an  inferior  court, 
for  proceeding,  contrary  to  law,  in  a  cause  or  matter,  which  has  been  removed 
from  his  jurisdiction  to  the  court  inflicting  the  punishment ;  or  for  disobe- 
dience to  a  lawful  order  or  other  mandate  of  the  latter  court. 

8.  In  any  other  case,  where  an  attachment  or  any  other  proceeding  to 
\mish  for  a  contempt,  has  been  usually  adopted  and  practiced  in  a  court  of 
record,  to  enforce  a  civil  remedy  of  a  party  to  an  action  or  special  proceed- 
ing in  that  court  or  to  protect  the  right  of  a  party. 

g  15.  No  impxisoiiment  for  non-payment  of  interlocutory  costs. 
[Ajondkd  by  Ch.  416  op  1877.]  But  a  person  shall  not  be  arrested  or 
imprisoned,  for  the  non-payment  of  costs,  awarded  otherwise  than  by  a  final 
judgment,  or  a  final  order  made  in  a  speciid  proceeding  instituted  by  State 
writ,  except  where  an  attorney,  counselor,  or  other  officer  of  the  court,  is 
ordered  to  pay  costs  for  misconduct  as  such  or  a  witness  is  ordered  to  pay 
costs  on  an  attachment  for  non-attendance. 

§  16.  Id. ;  money  due  upon  a  contract  Except  in  a  case  where  it 
is  otherwise  specially  prescribed  by  law,  a  person  shall  not  be  arrested  or 
imprisoned  for  disobedience  to  a  judgment  or  order,  requiring  the  payment 
of  money  due  upon  a  contract,  express  or  implied,  or  as  damages  for  non- 
performance of  a  contract. 

§  17.  Rnles  of  courts  of  rpcord,  how  made  and  revised.  [Amended 
byCh.  416  OF  1877.]  The  general  term  justices  of  the  supreme  court,  and 
tie  chief  judges  of  the  superior  city  courts,  must  meet  in  convention,  at  the 
capitol,  in  the  city  of  Albany,  on  the  first  Wednesday  of  October,  eighteen 
hundred  and  seventy-seven,  and  every  second  year  thereafter.  The  conven- 
tion must  establish  rules  of  practice,  not  inconsistent  with  this  act,  which 
M  be  binding  upon  all  courts  of  record,  except  the  court  for  the  trial  of 
impeachments  and  the  court  of  appeals.  A  majority  of  the  members  of  the 
fcnvention  constitute  a  quorum.  The  rules  thus  established  are  styled  in 
tbia  act,  "  the  general  rules  of  practice." 

§  18.  Rnles  to  be  published.  A  rule  thus  established,  or  a  general  rule 
r  order  of  the  court  of  appeals,  does  not  take  effect,  until  it  has  been  pub- 
lished in  the  newspaper  published  at  Albany,  in  which  legal  notices  are 
Quired  by  law  to  be  published,  once  in  each  week  for  three  successive 
weeks. 

§  10.  Courts  to  order  calendar  printed.  The  supreme  court,  a  superior 
fity  court,  or  a  county  court,  may,  from  time  to  time,  by  order,  require  the 
^lerk  to  cause  to  be  printed  for  the  use  of  the  members  and  officers  thereof, 
Ae  necessary  copies  of  the  calendar  of  causes,  prepared  for  a  term  of  the 
fourt,  or,  in  the  supreme  court,  for  the  circuit  court.  But  this  section  does 
liot  apply  to  the  city  and  county  of  New  York. 

§  20.  lizpense  to  be  a  connty  charge.  The  expense  of  printing  the 
«>piea  of  the  calendar  for  a  term,  shall  be  a  charge  upon  the  county  in  which 
the  term  is  held ;  and  must  be  audited,  allowed,  and  paid,  by  the  board  of 
^perviaors  thereof,  in  like  manner  as  other  contingent  county  charges. 

§  21.  Certain  papers  may  be  destroyed.  A  superior  city  court  may, 
™a  tixne  to  time,  by  an  order  made  at  general  term,  direct  the  clerk  of  the 
wurt,  and  the  supreme  court,  at  general  term,  may  by  a  like  order,  direct  a 
county  clerk,  to  destroy  any  of  the  following  papers  now  filed,  or  hereafter 
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to  be  filed  in  his  office,  which  the  court  deems  to  have  become  useless,  to  witr 
pleadings,  or  copies  of  pleadings  furnished  for  the  use  of  the  court ;  jury 
panels ;  returns  of  inferior  courts,  which  have  been  embodied  in  judgment- 
records  or  judgment-rolls ;  innkeepers'  licenses,  ten  years  old ;  and  returns 
of  election  district  canvassers,  twenty  years  old,  which  have  been  copied 
pursuant  to  law,  into  books  preserved  in  his  office.  But  this  provision  does 
not  authorize  the  destruction  of  a  judgment-roll,  or  a  paper  incorporated  or 
necessary  to  be  incorporated  into  a  judgment-roll. 

§  22.  'Writs,  etc.,  in  name  of  the  people,  and  in  English ;  abbrevia- 
tions. Except  where  it  is  otherwise  specially  prescribed  by  law,  a  writ  or 
other  process  must  be  in  the  name  of  the  people  of  the  State,  and  each  writ, 
process,  record,  pleading  or  other  proceeding  in  a  court,  or  before  an  officer, 
must  be  in  the  English  language,  and,  unless  it  is  oral,  made  out  on  paper 
or  parchment,  in  a  lair  legible  character,  in  words  at  length,  and  not  abbre- 
viated. But  the  proper  and  known  names  of  process,  and  technical  words, 
may  be  expressed  in  appropriate  language,  as  now  is,  and  heretofore  has 
been  customary ;  such  abbreviations  as  are  now  commonly  employed  in  the 
English  language  may  be  used ;  and  numbers  may  be  expressed  by  Arabic 
figures,  or  Roman  numerals,  in  the  customary  manner. 

§  23,  Id. ;  teste  and  return.  A  writ  or  other  process,  issued  out  of  a 
court  of  record,  must  be  tested,  except  where  it  is  otherwise  specially 
prescribed  by  law,  in  the  name  of  a  judge  of  the  court,  on  any  day;  must 
be  returnable  within  the  time  prescribed  bylaw;  or,  if  no  time  is  prescribed 
by  law,  within  the  time  fixed  by  the  court,  and  therein  specified  for  that 
purpose ;  and,  when  returnable,  must,  together  with  the  return  thereto,  be 
filed  with  the  clerk,  unless  otherwise  specially  prescribed  by  law. 

§  24.  Id ;  to  be  subscribed  or  indorsed  When  error,  etc.,  not  to 
vitiate.  A  writ  or  other  process,  issued  out  of  a  court  of  record,  must, 
before  the  delivery  thereof  to  an  officer  to  be  executed,  be  subscribed  or 
indorsed  with  the  name  of  the  officer  by  whom,  or  by  whose  direction  it  was 
granted,  or  the  attorney  for  the  party,  or  the  person  at  whose  instance  it 
was  issued.  A  writ  or  other  process  thus  sutiscribed  or  indorsed  is  not  void 
or  voidable,  by  reason  of  having  ho  seal  or  a  wrong  seal  thereon,  or  of  any 
mistake  or  opiiasion  in  the  teste  thereof,  or  in  the  name  of  the  clerk,  unless 
it  was  issued  by  special  order  of  the  court. 

§  25  No  discontmuance  by  reason  of  vacancy,  etc.  [Amended  by 
Ch.  41 6  OP  1877.]  An  action  or  special  proceeding,  civil  or  criminal,  in  a 
court  of  record,  is  not  discontinued  by  a  vacancy  or  change  in  the  judges  of 
the  court,  or  by  the  re-election  or  re-appointment  of  a  judge ;  but  it  must  be 
coulinued,  heard  and  determined,  by  the  coiurt,  as  constituted  at  the  time  of 
the  healing  or  determination.  After  a  judge  is  out  of  office,  he  may  settle 
a  case  or  exceptions,  or  make  any  return  of  proceedings,  had  before  him 
while  he  was  in  office,  and  may  be  compelled  so  to  do  by  the  court  in  which 
the  action  or  special  proceeding  is  pending. 

§  26.  Same  prooaeding  before  different  Judges.  In  the  city  and  county 
of  New  York,  and  in  the  county  of  King 8^  a  special  proceeding  instituted 
before  a  judge  of  a  court  of  record,  or  a  proceeding  commenced  before  a 
judge  of  the  court,  out  of  court,  in  an  action  or  special  proceeding 
pending  in  a  court  of  record,  may  be  continued  from  time  to  time,  before 
one  or  more  other  judges  of  the  same  court,  with  like  effect,  as  if  it  had 
been  instituted  or  commenced  before  the  judge  who  last  heai's  tlie 
same.     [Am'd  Ch.  451  or  1890 ;  in  effect  Sept.  1, 1890.] 

§  27.  Frovisions  respectixig  the  seals  of  courts.    The  seal  of  the  court 
of  appeals,  and  of  each  other  court  of  record  in  the  State,  now  in  use^  shall 
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ctmtinae  to  be  the  seal  of  the  court  in  which  it  is  in  use ;  and  the  seal  kept 
by  the  county  clerk  of  each  county,  shall  continue  to  be  the  seal  of  the 
sopieme  court^  of  the  circuit  court,  of  the  court  of  oyer  and  terminer,  in  that 
county,  and,  except  in  the  city  and  county  of  New  York,  of  the  county  court 
and  court  of  sessions,  in  that  county.  The  seal  of  tho  surrogate  of  each 
cooaty  shall  continue  to  be  the  seal  of  tho  surrogate's  court  of  that  county, 
and  must  be  used  as  such  by  an  officer,  who  discharges  the  duties  of  the 
surrogate.  A  discription  of  each  of  the  seals,  speciHed  in  this  section, 
mast  DO  deposited  and  recorded  in  the  office  of  the  Secretary  of  State,  unless 
it  has  already  been  done ;  and  must  remain  of  record. 

§  28.  Seals  of  coiintie&  The  seal  kept  by  a  county  clerk,  as  prescribed 
in  the  last  section,  shall  continue  to  be  the  seal  of  the  county,  and  must  be 
used  by  him  where  he  is  required  to  use  an  official  seal. 

§  29.  What  is  a  sufficient  sealing.  The  seal  of  a  court  may  be  affixed, 
ly  making  an  impression  directly  upon  the  paper.  [Rspkalsd  by  Cu.  677 
.*  1892.1 

§  30.  New  seals.  When  the  seal  of  a  court  is  so  injured,  that  it  cannot 
be  eonreniently  used,  the  court  must  cause  it  to  be  destroyed ;  and  when  the 
:feal  of  a  court  is  lost  or  destroyed,  the  court  must  cause  a  new  seal  to  be  made 
similar  in  all  respects  to  the  former  seal,  which  shall  become  the  seal  of  the 
court.  The  expense  of  a  new  seal  for  a  county  clerk,  a  surrogate's  court,  or 
a  local  court  in  a  city,  must  be  paid  as  part  of  the  contingent  expenses  of 
the  county  or  of  the  court,  as  the  cose  requires.  The  expense  of  a  new  seal 
for  any  other  court  must  be  paid  from  the  State  treasury. 

ARTICLE  TfflRD. 

MlSCBLLAlTBOUS  PBOYISIONS  SBLATIKa  TO  THB  SiTrqrQS  OP  THB  COUUTS. 

Sbchoh  31.  Rooms,  fuel,  etc.,  how  furnished. 

32.  No  liquors,  etc,  to  be  sold  in  court-house. 

33.  Penalty. 

34.  Adjournment  of  court  to  a  ftiture  day. 

35.  Adjournment  of  term,  judge  not  appearing. 

36.  When  court  to  be  adjourn^  to  a  day  certdin. 

37.  Causes  tried  elsewhere  than  at  court-house. 

88.  Gh>vemor  may  change  place  for  holding  courts  of  record. 

39.  Such  appointment,  etc.,  to  be  recorded  and  published. 

40.  Judge  may  change  place  for  holding  court  of  recoi'd.  • 

41.  Actual  session  may  be  adjourned  to  another  place. 

42.  Place  for  holding  courts  in  the  city  of  New  York,  how  changed. 

43.  When  court-house  is  unfit  to  hold  court-,  another  place  to  be  appointed. 

44.  No  action  or  special  proceeding  abated,  etc.,  by  fedlure  or  adjournment  of 

court. 

45.  Trial  once  commenced  may  be  continued  beyond  term. 

§  31.  RoomSi  fael,  etc.,  how  famished.  Except  where  other  provision 
is  made  therefor  by  law,  the  board  of  supervisors  of  each  county  must  pro- 
nde  each  court  oi  record,  appointed  to  be  held  therein,  with  proper  and 
convenient  rooms  and  furniture,  together  with  attendants,  fuel,  lights,  and 
stationery,  suitable  and  sufficient  for  the  transaction  or  its  business.  If  the 
sopervisors  neglect  so  to  do,  the  court  may  order  the  sheriff  to  make  the 
Teqaisite  provision ;  and  the  expense  incurred  by  him  in  carrying  the  order 
into  effect,  when  certiffed  by  the  court,  is  a  county  charge. 

S  32.  No  liqnoTB,  etc.,  to  be  sold  in  court-house.  [Ambndbd  by  Ch. 
41o  OF  1877.]  Strong,  spirituous,  or  fermented  liquor,  or  wine,  shall  not,  ou 
&Q7  pretence  whatever,  be  sold  within  a  building  established  as  a  court- 
Itouse  for  holding  courts  of  record,  while  such  a  court  is  sitting  therein* 
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§  33.  Penalty.    A  person  violating  the  last  section  is  guilty  of  a  misde** 
sneanor. 

§  34.  Adjoimmient  of  eonrt  to  a  future  day.  A  general,  special,  or 
trial  term  of  a  court  of  record  may  be  adjourned,  from  day  to  day,  or  to  a. 
specified  future  day,  by  an  entry  in  the  minutes.  Jurors  may  be  drawn  for, 
and  notified  to  attend  a  term  so  adjourned,  and  causes  may  be  noticed  for 
trial  thereat,  as  if  it  was  held  by  original  appointment.  Any  judge  of  the 
court  may  so  adjourn  a  term  thereof,  in  the  absence  of  a  sufficient  number  oF 
judges  to  hold  the  term. 

§  35.  Adjounmient  of  tenn,  judge  not  appearing.  [Amended  by  Ch. 
41o  OF  1877.]  If  a  judge  authorized  to  hold  a  term  of  a  court,  does  not  come 
to  the  place,  where  the  term  is  appointed  too  be  held,  before  four  o'clock  in 
the  afternoon  of  the  day  so  appointed,  the  sheriff  or  clerk  must  then  open  the 
term,  and  forthwith  adjourn  it  to  nine  o'clock  in  the  morning  of  the  next  day. 
If  such  a  judge  attend  by  four  o'clock,  in  the  afternoon  of  the  second  day,  he 
must  open  the  term ;  otherwise  the  sheriff  or  the  clerk  must  adjourn  it  with- 
out day. 

§  36.  When  a  cotirt  to  be  acijotimed  to  a  day  certain.  [Amended  bx 
Ch.  416  OP  1877.]  If,  before  four  o'clock  of  the  second  day,  the  sheriff  or 
the  clerk  receives  from  a  judge,  authorized  to  hold  the  term,  a  written  direc- 
tion  to  adjourn  the  term  to  a  future  day  certain,  he  must  adjourn  it  accord* 
ingly,  instead  of  adjourning  it  as  prescribed  in  the  last  section.  The  direc- 
tion must  be  entered  in  the  minutes  as  an  order. 

§  37.  Canaes  tried  elsewhere  than  at  cotirt-honae.  The  parties  to  an 
action  or  special  proceeding,  pending  in  a  court  of  record,  may,  with  the 
consent  of  the  judge  who  is  to  try  or  hear  it,  without  a  jury,  stipulate  in 
writing,  that  it  shall  be  tried  or  heard  and  determined,  elsewhere  than  at 
the  court-house.  The  stipulation  must  specify  the  place  of  trial  or  hearing, 
and  must  be  filed  in  the  office  of  the  clerk;  and  the  trial  or  hearing  must  he 
brought  on  upon  the  usual  notice,  unless  otherwise  provided  in  the  stipula- 
lation. 

§  38.  Governor  may  change  place  for  holding  conrts  of  record.    If 

the  €k)vemor  deems  it  requisite,  by  reason  of  war,  pestilence,  or  other  public 
calamity,  or  the  danger  thereof,  that  the  next  ensuing  term,  or  the  next 
ensuing  adjourned  sitting,  of  the  court  of  appeals,  or  that  the  next  ensuing 
term  of  any  other  court  of  record  appointed  to  be  held  elsewhere  than  in  the 
city  of  New  York,  should  be  held  at  a  place,  other  than  that  where  it  is 
appointed  to  be  held,  he  may  by  proclamation,  appoint  a  different  place 
within  its  district,  for  the  holding  thereof;  and  at  any  time  thereafter  he 
may  revoke  the  appointment,  and  appoint  another  place,  or  leave  the  term 
to  be  held  at  the  place  where  it  would  have  been  held,  but  for  his  appoint- 
ment. 

§  39.  Such  appointment^  etc.,  to  be  recorded  and  pnbliahed.  Such 
an  appointment  or  revocation  must  be  under  the  hand  of  the  Governor,  and 
filed  in  the  office  of  the  Secretary  of  State ;  it  must  be  published  in  such 
newspapers  and  for  such  time,  as  the  Grovernor  directs ;  and  the  expenses  of 
the  publication  must  be  paid  out  of  the  State  treasury. 

8  40.  Judge  may  change  place  for  holding  court  of  record.    If  a 

malignant,  contagious,  or  epidemic  disease  exists  at  the  place,  where  a  term  of 
a  court  of  record  is  appointed  to  be  held,  and  the  Gfovemor  has  not  appointed, 
nnder  the  last  two  sections,  another  place  to  hold  the  same,  the  judge,  or,  if 
there  are  two  or  more,  the  chief  or  presiding  judge,  designated  to  nold  the 
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tenn,  may,  by  order,  direct  th/B  term  to  be  held  at  another  place,  designated 
by  him,  within  the  district  for  which  it  is  to  be  held.  The  order  must  be 
fOTthwith  filed,  in  the  office  of  the  clerk  of  the  county  where  the  term  was  to 
be  held,  and  published  in  such  newspapers,  and  for  such  a  time,  as  the  judge 
directs  therein ;  and  thereafter  the  Qovernor  shall  not  appoint  another  place 
for  holding*  that  term. 

§  41.  Aetaal  MMdcm  nay  be  a^Joonted  to  aaoiher  place*  If,  during  the 
actual  session  of  a  term  of  a  court  of  record,  the  judge,  or  a  majority  of 
the  judges,  holding  the  same,  deem  it  inexpedient,  by  reason  of  war,  pesti- 
lence or  other  public  calamity,  or  the  danger  thereof,  or  for  want  of  suit- 
able accomraoaation,  that  the  term  should  be  continued  at  the  place  where 
it  is  then  being  held,  the  court  may,  by  order,  adjourn  the  term,  to  be  held 
at  any  other  time  and  place  within  its  district.  The  ccnirt  may  also,  in  its 
discreiiony  where  the  parties  to  an  action  file  a  stipulation  that  the  same  be 
tried  at  a  place  within  the  county  where  said  action  *is  triable^  other  than 
Hie  couri-housej  adjourn  the  term  to  such  place  for  the  trial  of  said  action, 
Xotiee  of  such  an  adjournment  must  be  given  as  the  court  directs  by  the 
ofder.     [Am'd  Ch.  159  of  1891 ;  in  effect  Sept  1,  1891.] 

§  42.  Place  for  holding  courts  in  city  of  New  Tork,  how  c^yangecL 

The  mayor,  or,  in  case  of  his  absence,  or  other  disability,  the  recorder  of  the 
city  of  New  York,  may,  by  proclamation,  direct  that  the  next  ensuing  term 
of  any  court,  other  than  the  court  of  appeals,  appointed  to  be  held  in  that 
city,  shall  be  held  in  any  building,  within  the  city  of  New  York,  other  than 
the  building  where  the  same  is  regularly  to  be  held,  if,  in  his  opinion,  wUr, 
pestilence,  or  other  public  calamity,  or  the  danger  thereof,  or  the  destruction 
or  injury  of  the  building,  or  the  want  of  suitable  accommodation,  renders  it 
necessary  that  some  other  place  should  be  selected.  The  proclamation  must 
be  published  in  two  or  more  daily  newspapers,  published  in  the  city  of  New 
York. 

§  43.  IVhen  oonrt-honse  is  unfit  to  hold  court,  another  place  to  be 
tRXrinted.  If  the  building  established  as  a  court-house  in  any  other  county 
is  destroyed,  or  is,  for  any  cause  unsafe,  inconvenient,  or  unlit  for  holding 
court  therein,  the  county  judge  of  the  county  may,  by  an  order  filed  in  the 
office  of  the  clerk  of  the  county,  appoint  another  building  in  the  vicinity  for 
temporarily  holding  courts.  The  building  so  appointed  becomes  the  court- 
house of  the  county,  for  the  time  being ;  and  business  transacted  therein 
has  the  same  effect,  as  if  it  was  transacted  at  the  usual  place. 

1 44.  No  action  or  epecial  proceeding  abated,  etc.,  by  fiEdlure  or 
ad||oanmient  of  court.  When  a  term  of  court  fails  or  is  adjourned,  or  the 
time  or  place  of  holding  the  same  is  changed,  as  prescribed  in  this  chapter, 
an  action,  special  proceeding,  writ,  process,  recognizance,  or  other  proceed- 
ing, civil  or  criminal,  returnable,  or  to  be  heard  or  tried,  at  that  term,  is  not 
abated,  discontinued,  or  rendered  void  thereby ;  but  all  persons  arc  bound 
to  appear,  and  all  proceedings  must  be  had,  at  the  time  and  place  to  which 
the  terra  is  adjourned  or  changed,  or,  if  it  fails,  at  the  next  term,  with  like 
effect  as  if  the  term  was  held,  as  originally  appointed. 

45.   Trial  once  commenced  may  ba  continuod  beyond  teim. 

ere  the  trial  or  hearing  of  an  issue  of  fact,  joined  in  an  action  or  special 
proceeding,  civil  or  criminal,  has  been  commenced  at  a  terra  of  a  court  of 
.  3t*ord,  it  may;  notwithstanding  the  expiration  of  the  time  appointed  for  the 
term  to  continue,  be  continued  to  the  completion  thereof;  including,  if  the 
cause  is  tried  by  a  jury,  all  proceedings  taken  therein  until  the  actual  dis- 
charge of  the  jury ;  or,  if  it  is  tried  by  the  court  without  a  jury,  until  it  ifl 
fiiuuy  submitted  for  a  decision  upon  the  merits. 
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TITLE  II. 

Pramsians  of  general  applicaHony  relating  to  the  judges^  and  certain  other  officers 

of  the  courts, 

Articlb  1.  Gteneral  powers,  duties,  liabilities,  and  disabilities  of  judges,  and  officers  act- 
ing jumcially. 

2.  Attorneys  and  counselors  at  law. 

3.  General  provisions  concerning  certain  ministerial  officers,  connected  with  the 

administration  of  justice ;  and  special  provisions  concerning  officers  of  that 
description,  attached  to  two  or  moi*e  courts. 

ARTICLE  FIRST. 

Gbnbral  Powboss,  Dotibs,  Liabilttibs,  and  DiSABiLinBS  OP  JuDOBS,  AKD  Officbbs  ▲cr- 

ING  Judicially. 

Bbction  46.  Judge  not  to  sit  where  he  is  a  party,  etc.,  or  has  not  heard  argument. 

47.  Judge  not  to  be  interested  in  costs. 

48.  Disability  of  judge  in  certain  appeals. 

49.  Judge  or  judge's  pai-tner  not  to  practice  in  his  court. 

50.  Judge's  partnei'  or  clerk  not  to  practice  before  him ;  judge  not  to  practice  in 
a  cause  which  has  been  before  nim. 

51.  Judge  not  to  take  fees  for  advice  in  certain  cases. 

*  ^2.  Substitution  of  one  officer  for  another  in  special  proceeding. 

^.  Proceeding  before  substituted  officer. 
54.  Judge  to  iile  certificate  of  age,  etc. 

§  46.  Judge  not  to  sit  where  he  is  a  party,  eta,  or  has  not  heard 
axgoment.  A  judge  shall  not  sit  as  such  in,  or  taKe  any  part  in  the  deci- 
sion of,  a  cause  or  matter  to  which  he  is  a  party,  or  in  which  he  has  been 
attorney  or  counsel,  or  in  which  he  is  interested,  or  if  he  is  related  by  consan- 
guinity Of  affinity  to  any  party  to  the  contraoersy  within  the  sixth  degree.  The 
degree  shall  be  ascertained  by  ascending  from  the  judge  to  the  ccnnmon  ancestor/ 
and  descending  to  the  party^  counting  a  degree  for  each  person  in  both  lines^ 
including  the  judge  and  party y  and  excluding  the  common  ancestor,  A  judge, 
other  than  a  judge  of  the  court  of  appeal^,  shall  not  decide  or  take  part  in 
the  decision  of  a  question,  which  was  argued  orally  in  the  court,  when  he 
was  not  present  and  sitting  therein  as  a  judge.     [Am'd  Ch.  234  of  1883.] 

^  47.  Judge  not  to  be  interested  in  costa  A  judge  shall  not,  directly 
or  indirectly,  be  interested  in  the  costs  of  an  action  or  special  proceeding, 
brought  before  him,  or  in  a  court  of  which  he  is,  or  is  entitled  to  act  as  a 
member,  except  an  action  or  special  proceeding  to  which  he  is  a  party,  or  in 
which  he  is  interested. 

§  48*  Disability  of  judge  in  certain  appeals.  Where  an  appeal  has 
been  taken  to  a  court  of  sessions,  in  which  a  town  in  the  county  is  interested, 
a  justice  of  the  peace,  who  is  a  resident  of  that  town,  shall  not  sit  as  a 
justice  of  sessions,  upon  the  hearing  of  the  appeal.  Except  as  specified^  in 
this  section,  a  judge  of  a  court  of  record  is  not  disqualified  from  hearing 
or  deciding  an  action  or  special  proceeding,  matter,  or  question,  by  reason 
of  his  being  a  resident  or  a  tax-payer  of  a  town,  village,  city,  or  county, 
interested  therein. 

§  49.  Judge  or  judge's  partner  not  to  practice  in  his  court.  A  judge 
jhall  not  practice  or  act  as  an  attorney  or  counselor,  in  a  court  of  which  he 
Is,  or  is  entitled  to  act  as  a  member,  or  in  a  cause  originating  in  that  court. 
A  law  partner  of,  or  person  connected  in  law  business  with  a  judge,  shall  not 
practice  or  act  as  an  attorney  or  counselor,  in  a  court,  of  which  the  judge 
IS,  or  is  entitled  to  act  as  a  member,  or  in  a  cause  originating  in  that 
court ;  except  where  the  latter  is  a  member  of  a  court,  ex-officio,  and  does 
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not  officiate  or  take  part,  bs  a  member  of  that  court,  in  any  of  the  proceed- 
ings therein.  An  ex-officio  judge  shall  not,  directly  or  indirectly,  be  inter- 
ested in  the  costs,  or  the  ^compensation  of  an  attorney  or  counsellor,  in  the 
ct»urt  of  which  he  is  ex-officio  a  judge. 

§  50.  Judge's  partner  or  clerk  not  to  practice  before  him,  judge  not 
to  practice  in  a  canae  'whicA  has  been  before  him.  [Amended  by  Gh. 
416  OF  1877.]  The  law  partner  or  clerk  of  a  judge  shall  not  practice  before 
him,  as  attorney  or  counsellor  in  any  cause,  or  be  employed  in  any  cause 
which  originated  before  him.  A  judge  shall  not  act  as  attorney  or  coun- 
.^ilor  in  any  action  or  special  proceeding,  which  has  been  before  him  in  his 
official  character. 

g  51.  Judge  not  to  take  fees  for  advice  in  certain  cases.  A  judge 
or  other  judicial  officer,  shall  not  demand  or  receive  a  fee  or  other  compensa- 
tion, for  giving  his  advice  in  a  matter  or  thing  pending  before  him,  or  which 
he  has  reason  to  believe  will  be  brought  before  him  for  decision ;  or  for  pre- 
paring a  paper  or  other  proceeding,  relating  to  such  a  matter  or  thing; 
except  a  justice  of  the  peace,  in  a  case  where  a  fee  is  expressly  allowed  to 
him  by  law. 

§  52.  Substitation  of  one  oflELcer  for  another  in  special  proceeding* 

In  case  of  the  death,  sickness,  resignation,  removal  from  office,  absence  from 
ihe  county,  or  other  disability  of  an  officer,  before  whom  a  special  proceeding 
has  been  instituted,  where  no  express  provision  is  made  by  law  for  the  con- 
tinuance thereof,  it  may  be  continued  before  the  officer's  successor,  or  any 
other  officer  residing  in  the  same  county,  before  whom  it  might  have  been 
originally  instituted ;  or,  if  there  is  no  such  officer  in  the  same  county,  before 
in  officer  in  an-  adjoining  county,  who  would  originally  have  had  jurisdiction 
of  the  subject-matter,  if  it  had  occurred  or  existed  in  the  latter  county. 

§  53.  Proceedings  before  substituted  officer.  At  the  time  and  place 
specified  in  a  notice  or  order,  for  a  party  to  appear,  or  for  any  other  pro- 
ceeding to  be  taken,  or  at  the  time  and  place  specified  in  the  notice  to  be 
given,  as  prescribed  in  this  section,  the  officer  substituted  as  prescribed  in 
the  last  section,  or  in  any  other  provision  of  law,  to  continue  a  special  pro- 
ceeding instituted  before  another,  may  act,  with  respect  to  the  special  pro- 
ceeding, as  if  it  had  been  originally  instituted  before  him.  But  a  proceed- 
ing shall  not  be  taken  before  a  substituted  officer,  at  a  time  or  place,  othei 
than  that  specified  in  the  original  notice  or  order,  until  notice  of  the  substi- 
tution, and  of  the  time  and  place  appointed  for  the  proceeding  to  be  taken, 
has  been  given,  either  by  personal  service  or  by  publication,  in  such  manner 
and  for  such  time  as  the  substituted  officer  directs,  to  each  party  who  may 
be  eflFected*  thereby,  and  who  has  not  appeared  before  either  officer.  Where, 
after  a  hearing  has  been  commenced,  it  is  adjourned  to  the  next  judicial 
day,  each  day  to  which  it  is  so  adjourned,  is  regarded,  for  the  purposes  of 
this  section,  as  the  day  specified  in  the  original  notice  or  order,  or  in  tho 
notice  to  appear  before  the  substituted  officer,  as  the  case  requires, 

§  54.  Judge  to  file  certificate  of  age,  etc.  A  judge  of  a  court  of  record 
must,  within  ten  days  after  he  enters  on  the  duties  of  his  office,  make  and 
sign  a  certificate,  stating  his  age,  and  the  time  when  his  official  term  will 
expire,  either  by  completion  of  a  full  term,  or  by  reason  of  the  disability  of 
age,  prescribed  in  the  Constitution.  The  certificate  must  be  filed  in  the 
onice  of  the  Secratary  of  State,  who  must  keep  a  record  of  the  time  of  the 
commencement  and  termination  of  the  official  term,  of  each  judge  of  a  court 
of  record. 

f 
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*  So  in  the  original  at  margin  of  page. 
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fifty  dollars,  or  by  imprisonment,  not  exceeding  thirty  days,  in  the  jail  of 
the  county  where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  court. 
Where  a  person  is  committed  to  jail,  for  the  non-payment  of  such  a  fine,  he 
must  be  aischaiged  at  the  expiration  of  thirty  days;  but  where  he  is  also 
committed  for  a  definite  time,  the  thirty  days  must  be  computed  from  the 
expiration  of  the  definite  time. 

§  10.  Such  contempts  in  view  of  court ;  how  punished,  etc.  Such  a 
contempt,  committed  in  the  immediate  view  and  presence  of  the  court,  may 
be  punished  summarily;  when  not  so  committed,  the  ijaHy  charged  must  be 
notified  of  the  accusation,  and  have  a  reasonable  time  to  make  a  defence. 

§  11.  Requisites  of  commitment.  Where  a  person  is  committed  for 
such  a  contempt,  the  particular  circumstances  of  his  offence  must  be  set 
forth  in  the  mandate  of  commitment. 

§  12.  Precedmg  sections  limited.  The  last  four  sections  do  not  extend 
io  a  special  proceeding  to  punish  a  person,  in  a  case  specified  in  section  four* 
teen  of  this  act. 

,  §  13.  Indictment,  if  offence  is  indictable.  Punishment  for  a  cont.empt^ 
as  prescribed  in  this  article,  does  not  bar  an  indictment  for  the  same  ofience  ; 
but  where  a  person  who  has  been  so  punished  is  convicted  on  such  an  indict-, 
ment,  the  court,  in  sentencing  him,  must  take  into  consideration  the  previous 
punisliment. 

§  14.  Contempts  punishable  civilly.  A  court  of  record  has  power  to 
punish,  by  fine  and  imprisonment,  or  either,  a  neglect  or  violation  of  duty, 
or  other  misconduct,  by  which  a  right  or  remedy  of  a  party  to  a  civil  action 
or  special  proceeding,  pending  in  the  court  may  be  defeated,  impaired, 
impeded,  or  prejudiced,  in  either  of  the  following  cases : 

1.  An  attorney,  counselor,  clerk,  sheriff,  coroner,  or  other  person,  in  any 
manner  duly  selected  or  appointed  to  perform  a  judicial  or  ministerial  ser- 
vice, for  a  misbehavior  in  his  office  or  trust,  or  for  a  willful  neglect  or  viola- 
tion of  duty  therein ;  or  for  disobedience  to  a  lawful  mandate  of  the  court, 
or  of  a  judge  thereof,  or  of  an  officer  authorized  to  perform  the  duties  of 
such  a  judge. 

2.  A  party  to  the  action  or  special  proceeding,  for  putting  in  fictitious  bail 
or  a  fictitious  surety,  or  for  any  deceit  or  abuse  of  a  mandate  or  proceeding 
of  the  court. 

3.  A  party  to  the  action  or  special  proceeding,  an  attorney,  counselor,  or 
other  person,  for  the  non-payment  of  a  sum  of  money,  ordered  or  adjudged 
by  the  court  to  be  paid,  in  a  case  where  by  law  execution  cannot  be  awarded 
for  the  collection  of  such  sum ;  or  for  any  other  disobedience  to  a  lawful 
mandate  of  the  court. 

4.  A  person,  for  assuming  to  be  an  attorney  or  counselor,  or  other  officer 
of  the  court,  and  acting  as  such  without  authority ;  for  rescuing  any  prop- 
erty or  person  in  the  custody  of  an  officer,  by  virtue  of  a  mandate  of  the 
court ;  for  unlawfully  detaining,  or  fraudulently  and  willfully  preventing,  or 
disabling  from  attending  or  testifying,  a  witness,  or  a  party  to  the  action  or 
special  proceeding,  while  going  to,  remaining  at,  or  returning  from,  the 
sitting  where  it  is  noticed  for  trial  or  hearing ;  and  for  any  other  unlawful 
interference  with  the  proceedings  therein. 

5.  A  person  subpoenaed  as  a  witness,  for  refusing  or  neglecting  to  obey 
the  subpoena,  or  to  attend,  or  to  be  sworn,  or  to  answer  as  a  witness. 

6.  A  person  duly  notified  to  attend  as  a  juror,  at  a  term  of  the  court,  for 
improperly  conversing  with  a  party  to  an  action  or  special  proceeding,  to  be 
tried  at  that  term,  or  with  any  other  person,  in  relation  to  the  merits  of  that 
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action  or  special  proceeding:  or  for  receiving  a  communication  from  any    ' 
I>erson9  in  relation  to  the  merits  of  such  an  action  or  special  proceeding, 
without  immediately  disclosing  the  same  to  the  court. 

7.  An  inferior  magistrate,  or  a  judge  or  other  officer  of  an  inferior  court, 
for  proceeding,  contrary  to  law,  in  a  cause  or  matter,  which  has  been  reipoved 
from  his  jurisdiction  to  the  court  inflicting  the  punishment ;  or  for  disobe- 
dience to  a  lawful  order  or  other  mandate  of  the  latter  court. 

8.  In  any  other  case,  where  an  attachment  or  any  other  proceeding  to 
punish  for  a  contempt,  has  been  usually  adopted  and  practiced  in  a  court  of 
record,  to  enforce  a  civil  remedy  of  a  party  to  an  action  or  special  proceed- 
ing in  that  court  or  to  protect  the  right  of  a  party. 

§  15.  No  impxisoiiment  for  non-payment  of  interlocutory  costs. 
[Amendbb  by  Ch.  416  of  1877.]  But  a  person  shall  not  be  arrested  or 
imprisoned,  for  the  non-payment  of  costs,  awarded  otherwise  than  by  a  final 
judgment,  or  a  final  order  made  in  a  special  proceeding  instituted  by  State 
writ,  except  where  an  attorney,  counselor,  or  other  officer  of  the  court,  is 
ordered  to  pay  costs  for  misconduct  as  such  or  a  witness  is  ordered  to  pay 
costs  on  an  attachment  for  non-attendance. 

§  16.  Id. ;  money  due  upon  a  contract.  Except  in  a  case  where  it 
is  otherwise  specially  prescribed  by  law,  a  person  shall  not  be  arrested  or 
imprisoned  for  disobedience  to  a  judgment  or  order,  requiring  the  payment 
of  money  due  upon  a  contract,  express  or  implied,  or  as  damages  for  non- 
performance of  a  contract. 

§  17.  Rules  of  courts  of  rpcord,  bow  made  and  revised.  [Amended 
BY  Ch.  416  OF  1877.]  The  general  term  justices  of  the  supreme  court,  and 
the  chief  judges  of  the  superior  city  courts,  must  meet  in  convention,  at  the 
capitol,  in  the  city  of  Albany,  on  the  first  Wednesday  of  October,  eighteen  . 
hundred  and  seventy-seven,  and  every  second  year  thereafter.  The  conven- 
lion  must  establish  rules  of  practice,  not  inconsistent  with  this  act,  which 
bhall  be  binding  upon  all  courts  of  record,  except  the  court  for  the  trial  of 
impeachments  and  the  court  of  appeals.  A  majority  of  the  members  of  the 
convention  constitute  a  quorum.  The  rules  thus  established  are  styled  in 
this  act,  "  the  general  rules  of  practice." 

§  18.  Rules  to  be  published.  A  rule  thus  established,  or  a  general  rule 
or  order  of  the  court  of  appeals,  does  not  take  efifect,  until  it  has  been  pub- 
lished in  the  newspaper  published  at  Albany,  in  which  le^al  notices  are 
required  by  law  to  be  published,  once  in  each  week  for  three  successive 
weeks. 

§  10.  Courts  to  order  calendar  printed.  The  supreme  court,  a  superior 
city  court,  or  a  county  court,  may,  from  time  to  time,  by  order,  require  the 
clerk  to  cause  to  be  printed  for  the  use  of  the  members  and  officers  thereof, 
the  necessary  copies  of  the  calendar  of  causes,  prepared  for  a  term  of  the 
court,  or,  in  the  supreme  court,  for  the  circuit  court.  But  this  section  does 
not  apply  to  the  city  and  county  of  New  York. 

§  20.  Expense  to  be  a  county  chazge.  The  expense  of  printing  the 
copies  of  the  calendar  for  a  term,  shall  be  a  charge  upon  the  county  in  which 
the  term  is  held ;  and  must  be  audited,  allowed,  and  paid,  by  the  board  of 
supervisors  thereof,  in  like  manner  as  other  contingent  county  charges. 

§  21.  Certain  papers  may  be  destroyed.    A  superior  city  court  may,   , 
from  time  to  time,  by  an  order  made  at  general  term,  direct  the  clerk  of  the 
court,  and  the  supreme  court,  at  general  term,  may  by  a  like  order,  direct  a 
county  clerk,  to  aestroy  any  of  the  following  papers  now  filed,  or  hereafter 
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Kings,  who  knowingly  permits  to  prac^ce  in  his  court,  a  person  "who  has  not 
been  regularly  admitted  to  practice  in  the  courts  of  record  of  the  State,  is 

guilty  of  a  misdemeanor,  and  shall  be  punished  as  prescribed  in  this  section, 
ut  this  and  the  last  section  do  not  apply  to  a  case  where  a  person  appears 
in  a  cause  to  which  he  is  a  party. 

g  66.  Death  or  disabilily  of  attorney ;  prooeedings  therenpon.    If  an 

attorney  dies,  is  removed  or  suspended,  or  otherwise  becomes  disabled  t.o  act, 
at  any  time  before  judgment  in  an  action,  no  further  proceeding  shall  be  taken 
in  the  action  against  the  party  for  whom  he  appeared*  until  thirty  days  after 
notice  to  appoint  another  attorney,  has  been  eiven  to  ihat  party,  either  per- 
sonally, or  in  such  other  manner  as  the  court  directs. 

i^\^'^  §  66.  Attorney  or  counsellor'B  compensation;  lien  of  upon  canse  of 
^^(3  action  for.  [Amended  by  Ch.  542  op  1879.  J  The  compensation  of  an  attor- 
^       ney  or  counsellor  for  his  services  is  governed  by  agreement,  express  or  im- 

^t^jj^Ti-"^*  plied,  which  is  not  restrained  by  law.  From  the  commencement  of  an  action, 
^P^q  or  the  service  of  an  answer  containing  a  counter-claim,  the  attorney  who 
^        appears  for  a  party,  has  a  lien  upon  his  client's  cause  of  action  or  counter- 

i^X'V^*^    claim,  which  attaches  to  a  verdict,  report,  decision  or  iudmient  in  his  client's 

-.ry         favor,  and  the  proceeds  thereof  in  whosoever  hands  tney  may  come ;  and 

—    cvmnnot  be  affected  by  any  settlement  between  the  parties  before  or  after 

HC«n.i\>Vj;agment.  t 

K3l,"'j|-5a  §  67.  Suapenrion  fi?om  ppactio©.  An  attorney  and  counselor,  who  is 
guilty  of  any  deceit,  malpractice,  crime  or  misdemeanor,  or  who  w  guilty 
of  any  fraud  or  deceit  in  proceedings  by  which  he  wa^  admitted  to  practice 
as  an  attorney  and  counselor  of  the  courts  of  record  of  this  state,  may  be 
suspended  from  practice,  or  removed  from  office,  by  the  supreme  court,  at 
a  general  term  thereof.  Any  person  being  an  attorney  and  counselor-at- 
law,  who  shall  be  convicted  of  a  felony,  shall,  upon  such  conviction,  cease 
to  be  an  attorney  and  counselor-at-law,  or  to  be  competent  to  'practice  law 
as  such.  Whenever  any  attorney  and  counselor-at-law  shall  be  convicted 
of  a  felony  there  may  be  presented  to  the  general  term  of  the  supreme 
court  a  certified  or  exemplified  copy  of  the  judgment  of  such  conyiction, 
and  thereupon  the  name  of  the  person  so  convicted  shall,  by  order  of  the 
court,  be  stricken  from  the  roll  of  attorneys.  Upon  a  reversal  of  such  con- 
viction, or  pardon  by  the  president  of  the  United  States  or  governor  of 
this  state,  tne  general  term  shall  have  power  to  vacate  or  modify  such  order 
of  debarment     [Am'd  Ch.  99  op  1891 ;  in  effect  April  15,  1891.] 

§  68.  Must  be  on  notice.  Before  an  attorney  or  counselor  is  suspended 
or  removed,  as  prescribed  in  the  last  section,  a  copy  of  the  charges  against 
him  must  be  delivered  to  him,  and  he  must  be  allowed  an  opportunity  of 
being  heard  in  his  defense.  The  presiding  justice  of  the  general  term 
making  the  order  of  reference  in  such  charges  may  make  an  order  directijig 
the  expenses  of  such  proceedings  to  be  paid  out  of  any  moneys  applicable 
thereto.     [Am'd  Ch.  528  OF  1890 ;  in  effect  Sept.  I,'l890.] 

§  69.  Removal  or  suspension ;  how  to  operate.  The  suspension  or 
removal  of  an  attorney  or  counsellor,  by  the  supreme  court,  operates  as  a 
suspension  or  removal  in  every  court  of  the  State. 

^  70.  Punishment  for  deceit,  etc.  An  attorney  or  counsellor,  who  is 
guilty  of  any  deceit  or  collusion,  or  consents  to  any  deceit  or  collusion,  with 
intent  to  deceive  the  court  or  a  party,  forfeits,  to  the  party  injured  by  his 
deceit  or  collusion,  treble  damages.     He  is  also  guilty  of  a  misdemeanor. 

§  71.  Id. ;  for  willful  delay  of  action.  An  attorney  or  counsellor,  who 
willfully  delays  his  client's  cause,  with  a  view  to  his  own  gain,  or  willfully 
receives  money,  or  an  allowance  for  or  on  account  of  money,  which  he  has  not 
laid  out  or  become  answerable  for,  forfeits,  to  tiie  party  injured,  treble 
damagesL 
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§  72.  Attorney  not  to  lend  his  name.  If  an  attorney  knowingly  per- 
mits a  person,  not  being  his  general  law  partner,  or  a  clerk  in  his  office,  to 
sne  ont  a  mandate,  or  to  prosecute  or  defend  an  action  in  his  name,  he,  and 
the  person  who  so  uses  his  name,  each  forfeits  to  the  party,  against  whom 
the  mandate  has  been  sued  out,  or  the  action  prosecuted  or  defended,  the 
sum  of  fifty  dollars,  to  be  recovered  in  an  action. 

§  73.  Attorney  not  to  buy  claim.  An  attorney  or  counsellor  shall  not» 
directly  or  indirectly,  buy,  or  be  in  any  manner  interested  in  buying,  a  bond, 
promissory  note,  bill  of  exchange,  book-debt,  or  other  thing  in  action,  with 
the  intent  and  for  the  purpose  of  bringing  an  action  thereon. 

§74.  Certain  loans  prohibited.  [Amended  bt  Ch.  542  of  1879.1 
An  attorney  or  counsellor  shall  not,  by  himself,  or  by  or  in  the  name  of 
auother  person,  either  before  or  after  action  brought,  promise  to  give,  or  pro' 
rnre  to  be  promised  or  given,  a  valuable  consideration  to  any  person,  as  an 
inducement  to  placing,  or  in  consideration  of  having  placed,  in  his  hands, 
or  in  the  hands  of  another  person,  a  demand  of  any  kind,  for  the  purpose  of 
bringing  an  action  thereon.  But  this  section  does  not  apply  to  an  agreement 
between  attorneys  and  counselors,  or  either,  to  divide  between  themselves 
the  compensation  to  be  received. 

§  75.  Penalty.  An  attorney  or  counsellor,  who  violates  either  of  the  last 
two  sections,  is  guilty  of  a  misdemeanor ;  and,  on  conviction  thereof,  shall 
be  punished  accordingly,  and  must  be  removed  from  office  by  the  supreme 
tomat 

§  76.  Umitation  of  preceding  8ection&  The  last  three  sections  do  not 
prohibit  the  receipt,  by  an  attorney  or  counsellor,  of  a  bond,  promissory  note, 
bill  of  exchange,  book-debt,  or  other  thing  in  action,  in  payment  for  prop- 
erty sold,  or  for  services  actually  rendered,  or  for  a  debt  antecedently  con- 
tracted ;  or  from  buying  or  receiving  a  bill  of  exchange,  draft,  or  other  thing 
in  action,  for  the  purpose  of  remittance,  and  without  intent  to  violate  either 
of  those  sections. 

§  77.  Same  rule  when  party  prosecntes  in  person.  The  last  four 
sections  apply  to  a  person  prosecuting  an  action  in  person,  who  does  an  act, 
which  an  attorney  or  counsellor  is  therein  forbidden  to  do. 

§  78.  Partner  of  district  attorney,  etc.,  not  to  defimd  proaecutiona. 
An  attorney  or  counsellor  shall  not,  directly  or  indirectly,  advise  concerning 
aid,  or  take  any  part  in,  the  defence  of  an  action  or  special  proceeding,  civil 
or  criminal,  brought,  carried  on,  aided,  advocated,  or  prosecuted,  as  attor- 
ney-general, district-attorney,  or  other  public  prosecutor,  by  a  person  with 
whom  he  is  interested  or  connected,  either  directly  or  indirectly,  as  a  law 
partner ;  or  take  or  receive,  directly  or  indirectly,  as  a  law  partner ;  or  take 
or  receive,  directly  or  indirectly,  from  a  defendant  therein,  or  other  person, 
a  fee,  gratuity,  or  reward,  for  or  upon  any  cause,  consideration,  pretence, 
understanding,  or  agreement  whatever,  either  express  or  implied,  having 
relation  thereto,  or  to  the  prosecution  or  defence  thereof. 

§  79.  Attoniey  not  to  defiond  when  he  has  been  pnUic  prosecntor. 
An  attorney  or  counsellor,  who  has  brought,  carried  on,  aided,  advocated,  or 
prosecuted,  or  has  been  in  anywise  connected  with,  an  action  or  special  pro- 
ceeding, civil  or  criminal,  as  Attorney-General,  district-attorney,  or  other 
public  prosecutor,  shall  not,  at  any  time  thereafter,  directly  or  indirectly, 
advise  concerning,  aid,  or  take  any  p€trt  in  the  defence  thereof;  or  take  or 
receive,  either  directly  or  indirectly,  from  a  defendant  therein,  or  other 
person,  a  fee,  gratuity,  or  reward,  for  or  upon  any  cause,  consideration,  pre- 
tence, understanding  or  agreement,  either  express  or  implied,  having  rela- 
tion thereto,  or  to  the  prosecution  or  defence  thereof. 

§  W).  Penalty.  An  attorney  or  counsellor,  who  violates  either  of  the  last 
two  sections,  is  guilty  of  a  misdemeanor ;  and  on  conviction  thereof,  shall  be 
pnnished  accordingly,  and  must  be  removed  from  office  by  the  supreme  court. 
§  81.  limitation  ol  provialona.  This  article  does  not  prohibit  an  attor- 
ney or  counsellor  from  defending  himself  in  person,  if  prosecuted  either 
diSij  or  criminally. 
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ARTICLE  THIRD. 

CteNBBAL  Provisions  coNCBBNura  cuRTAnr  Miitistbrial  Officbrs,  oomrHCTBD  with  tks 
AdmikistratioiT  of  Jdsticb;  and  spbcial  Provisioits  concbrming  Officers  of  thajp 
Descbiptiok,  attachbd  to  Two  or  mors  Courts. 

Sbctioit  82.  Qualifications  of  stenogi'apher. 

83.  General  duty  of  stenog'i'apher ;  notes,  wnen  to  be  filed. 

84.  Notes,  how  pi*eserved  ;  when  written  out. 

85.  Btenog'raphei's  to  furnish  gi'atuitously  copies  of  proceedings,  to  judg«. 

86.  To  fuiTHsh  like  copies  to  parties,   district  attoi-ney  and  Attorney-General 

compensation. 

87.  These  sections  applicable  to  assistant  stenographers. 

88.  Supervisors  to  provide  for  compensation,  etc.,  of  stenographers. 
89;  County  clerk  to  appoint  special  deputy  to  attend  courts. 

90.  Clerk  in  New  York  and  Kings  not  to  be  referee,  etc. 

91.  Crier  of  courts  of  recoi-d  in  cei*tain  counties. 

92.  When  sheriff,  constable,  etc.,  to  act  as  crier. 

93.  Attendants  upon  courts  in  New  York  city. 

94.  Interpreter  for  certain  courts  of  record  in  Kings  county 

95.  Attendants  and  messengers,  how  appointed  in  Kings  county 

96.  Duties  of  pei*sons  appointed  under  last  section. 

97.  Sheriif,  when  directed,  to  require  constables,  Btc,  to  attend  courts. 

98.  Id. ;  when  not  directed. 

99.  Penalty  for  neglect  of  officer  to  attend  court. 

g  82.  Qualifiicatioiis  of  stenographer.  Each  Btenographer,  specified  in 
this  act,  is  an  officer  of  the  court  or  courts,  for  or  by  which  he  is  appointed  ; 
and,  before  entering  upon  the  discharge  of  his  duties,  must  subscribe  the 
Constitutional  oath  of  office,  and  file  the  same  in  the  office  of  the  clerk  of  the 
court,  or,  in  the  supreme  court,  in  the  office  of  the  clerk  of  the  county  where 
the  term  sits,  or  the  judge  resides,  by  which  or  by  whom  he  is  appointed. 
A  person  shall  not  be  appointed  to  the  office  of  stenographer,  unless  he  is 
skilled  in  the  stenographic  art. 

g  88.  General  duty  of  stenographer ;  notes,  when  to  be  filed.  Each  stenographer 
specified  in  this  act  must,  under  the  direction  of  the  judge  presiding  at  or  holding  the 
term  or  sitting  which  he  attends,  take  full  stenographic  notes  of  the  testimony  and  of 
all  other  proceedings  in  each  cause  tried  or  heard  thereat,  except  when  the  judge  dis- 
penses with  his  services  in  a  particular  cause  or  with  respect  to  a  portion  of  the  pro- 
ceedings therein.  The  court,  or  a  judge  thereof,  may,  in  its  or  his  discretion,  upon  or 
without  an  application  for  that  purpose,  make  an  order  directing  the  stenographer  to  file 
with  the  clerk,  forthwith  or  within  a  specified  time,  the  original  stenographic  notes 
taken  upon  a  trial  or  hearing,  whereupon  the  stenographer  must  file  the  same  accord- 
ingly. Such  stenographer  shall  fully  note  each  ruling  or  decision  of  the  presiding  judge, 
and  when  the  trial  is  by  jury  each  and  every  remark  or  comment  of  such  judge  during- 
the  trial,  when  requested  so  to  do  by  either  party,  together  with  each  and  every  excep- 
tion taken  to  any  such  ruling,  decision,  remark  or  comment  by  or  on  behalf  of  any  party 
to  the  action.  After  any  such  ruling,  decision,  remark  or  comment  has  been  made  the 
same  shall  not  be  alt.ered  or  amended  by  the  stenographer  without  the  consent  of  the 
party  excepting  thereto,  whether  the  same  is  n^ade  during  the  charge  of  the  court  to  the 
jury  or  at  any  other  time  during  the  trial.  The  stenographer  shall,  upon  the  payment 
of  his  fees  allowed  by  law  therefor,  furnish  a  certified  transcript  of  the  whole  or  any 
part  of  his  minutes,  in  any  case  reported  by  him,  to  any  party  to  the  action  requiring' 
the  sanie.     [Am'd  my  Ch.  388.1 

§  84.  Notes,  how  preserved ;  when  written  out.  The  original  stenographic  notes, 
taken  by  a  stenographer,  are  part  of  the  proceedings  in  the  cause;  and,  unless  they  are 
filed,  pursuant  to  an  order,  made  as  prescribed  in  the  last  section,  they  must  be  carefully 
preserved  by  the  stenographer,  for  two  years  after  the  trial  or  hearing;  at  the  expiration 
of  which  time  he  may  destroy  the  same.  If  the  stenographer  dies,  or  his  office  becomes 
otherwise  vacant,  before  the  expiration  of  that  time,  they  must  be  delivered  to  his  successor 
in  office,  to  be  held  by  him  with  like  effect,  as  if  they  had  been  taken  by  him.  They  must 
be  written  out  at  length  by  the  stenographer,  if  a  judge  of  the  court  so  directs,  or  if  the 
stenographer  is  required  so  to  do,  by  a  person  entitled  by  law  to  a  copy  of  the  same,  so  writ- 
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ten  out.  ITnlefls  such  a  direction  is  given,  or  sncli  a  requisition  is  made,  the 
Btenographer  is  not  bound  so  to  ¥nrite  them  out. 

§  85.  StenographeiB  to  famish  gratuitously  copies  of  prooeedingB^ 
to  judge.  Each  stenographer,  specified  in  this  act,  must,  upon  request, 
famish,  with  all  reasonable  diligence  and  without  charge,  to  the  judge 
bdding  a  term  or  sitting,  which  he  has  attended,  a  copy,  written  out  at 
fengih,  from  his  stenographic  notes,  of  the  testimony  and  proceedings,  or  a 
part  thereof,  upon  a  trial  or  hearing,  at  that  term  or  sitting.  But  this  sec- 
tion does  not  affect  a  t)rovi8ion  of  law,  authorizing  the  judge  to  direct  a  party 
or  the  parties  to  an  action  or  special  proceeding,  or  the  county  treasurer,  to 
pay  the  stenographer's  fees  for  such  a  copy. 

§  86.  To  ftunish  like  copies  to  parties,  district-attorney  and  Attor- 
ney-Oeneral ;  compensation.  Each  stenographer,  specified  in  this  act, 
Bmst  likewise,  upon  request,  furnish  with  all  reasonable  diligence,  to  the 
defendant  in  a  criminal  cause,  or  a  party,  or  his  attorney  in  a  civil  cause,  in 
which  he  has  attended  the  trial  or  hearing,  a  copy,  written  out  at  length 
from  his  stenographic  notes,  of  the  testimony  and  proceedings,  or  a  part 
thereof,  upon  the  trial  or  hearing,  upon  payment,  by  the  person  requiring 
ihe  same,  of  the  fees  allowed  by  law.  If  the  district-attorney  or  the  attor- 
ney-general requires  such  a  copy,  in  a  criminal  cause,  the  stenographer 
18  entitled  to  his  fees  therefor ;  but  he  must  furnish  it,  upon  receiving  a 
certificate  of  the  sum  to  which  he  is  so  entitled ;  which  shall  be  a  county 
diaxge,  and  must  be  paid  by  the  county  treasurer,  upon  a  certificate,  like 
other  county  charges. 

§  87.  These  sections  applicable  to  assistant  stenogFaphers  The 
provisions  of  the  last  five  sections  are  also  applicable  to  each  assistant  sten- 
ographer, now  in  office,  or  appointed  or  employed,  pursuant  to  any  provieion 
of  tMs  act ;  except  that  the  stenographic  notes,  taken  by  an  assistant-sten- 
ographer, must,  if  he  dies  or  his  office  becomes  otherwise  vacant,  be  delivered 
to  the  stenographer,  to  be  held  by  him  with  like  effect,  as  if  they  had  been 
taken  by  him. 

§  88.  Supervisors  to  provide  fidr  compensation,  eta,  of  stenogra- 

pbenL  The  board  of  supervisors  of  each  county  must  provide  for  the  pay- 
ment of  the  sums  chargeable  upon  the  treasury  of  the  county,  for  the  salary, 
fees,  or  expenses  of  a  stenographer  or  assistant-stenographer ;  and  all  laws 
relating  to  raising  money  in  a  county,  by  the  board  of  supervisors  thereof, 
9X9  applicable  to  those  sums. 

§  89.  County  clerk  to  appoint  special  deputy  to  attend  courts. 
[AxENBBD  BT  Ch.  416  OF  1877,  AND  BY  Ch  542  OF  1879.]  Each  county 
derk  may,  from  time  to  time,  by  an  instrument  in  writing,  filed  in  his 
office,  appoint,  and  at  pleasure  remove,  one  or  more  special  deputy-clerks, 
to  attena  upon  any  or  all  of  the  terms  or  sittings  of  the  courts  of  which  he  is 
derk.  Each  person  so  appointed  must,  before  he  enters  upon  the  duties  of 
his  office,  subscribe,  and  file  in  the  clerk's  office,  the  constitutional  oath  of 
office ;  and  he  possesses  the  same  power  and  authority  as  the  clerk,  at  any 
fitting  or  term  of  the  court  which  he  attends,  with  respect  to  the  business 
transacted  thereat. 

§90.  Clerk  in  New  York,  or  Kings,  not  to  be  referee,  eta    [Original 

BKTION  OONSOUDATBD   WITH  SECTION  91,  AND  PRESENT  SECTION  INSERTED  BT 

Ch.  416  OF  1877.]  No  person  holding  the  office  of  clerk,  deputy-clerk, 
q>eciai  deputy-clerk,  or  assistant  in  the  clerk's  office,  of  a  court  of  record 
or  of  flie  surrogate's  court,  within  either  of  the  counties  of  New  York  or 
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Kmgs,  shall  hereafter  be  appointed,  by  any  ooort  or  jodgei^  a  zeferee,  reoeiv^er 
or  commissioner,  except  by  the  vrritten  consent  en  all  the  parties  to  tM 
action  or  special  proceeding,  other  than  parties  in  default  for  failure  to 
^^ear  or  to  pleaa. 

§  91.  Czier  for  courtB  of  record,  in  certain  coTmtle&  [Original  sbo 
UONS  90  AND  91  ooNSOLroATBB  BY  Ch.  41 6  OF  1877.]    The  county  j  udge  of 

each  county,  except  Kings  [ ],  from  time  to  time,  may  appoint,  and 

at  pleasure  remove,  a  crier  for  the  courts  of  record  held  in  his  comity ;  who 
is  entitled  to  a  compensation  fixed  and  to  be  paid  as  prescribed  by  law. 
[Am'd  Ch.  389  of  1883.] 

g  92.  Wlien'Blieiri£(  constable,  eta,  to  act  as  cxler.  A  sheriff,  deputy- 
aherliF,  or  constable,  attending  a  term  of  a  court  of  record,  must,  when 
required  by  the  court,  act  as  crier  therein ;  and  he  is  not  entitled  to  any 
additional  compensation  for  that  service. 

§  93.  Attendaiitfl.  The  judges  or  a  majority  of  them  of  each  of  the 
following  named  courts,  to  wit:  The  supreme  court  witliin  the  first  judicial 
district,  the  court  of  common  pleas  for  the  city  and  county  of  New  York, 
and  tlie  superior  court  of  the  city  of  New  York,  from  time  to  time,  may 
appoint  and  at  pleasure  remove  such  attendants  upon  the  court  of  which 
they  are  respectively  members,  including,  where  the  justices  of  the  supreme 
court  make  the  appointment,  Uie  circuit  court,  and  the  court  of  oyer  and 
terminer,  as  they  deem  necessary  for  the  due  trausac* 

tioQ  of  the  business  thereof,  not  exceeding /i;e  attendants  for  each  part^ 
and  four  for  the  general  term.  The  judges  of  said  courts^  respectively^  f^Miyj 
upon  the  request  oj  any  judge^  designate  one  of  Hie  said  court  attendants  to  also 
act  as  clerk  and  secretary  of  such  judge  for  such  time  as  they  may  designate, 
and  the  attendant  so  designated  shaU  receive  but  one  salary  for  his  sei-vices  as 
both  attendant  and  judge's  secretary,  to  be  fixed  by  the  board  of  estimate  and 
apportionment  of  the  city  of  New  York,  I'he  justices  of  Hie  supreme  court  for 
the  first  judicial  dislricty  or  a  majority  tliereof  may  appoint,  and  at  tlieir 
pleasure  remove,  an  official  interpreter  of  said  court,  who  shall  be  entitled  to 
receive  a  salary  of  two  thousand  five  hundred  dollars  p^r  annum,  and  to  be 
paid  as  presaged  by  law.  Before  entering  upon  his  official  duties,  he  must 
subscribe  andJUe  in  the  office  of  the  clerk  of  the  city  and  county  of  New  Yorky 
the  constitutional  oath  of  office.  He  must  attend  any  court  or  before  any  jus- 
ties,  where  his  services  are  required,  and  the  justices  of  the  court,  or  a  majority 
of  them,  may,  by  order,  regulate  his  attendance.  [Am'd  Ch.  496  OF  1890; 
Ch.  3  OP  1891 ;  Ch.  669  of  1892.] 

§  94.  Interpreter  for  coarts  of  record  in  BOnga  coonty.  [AMxnnsn 
BY  Ch.  416  OF  1877.]  The  board  of  supervisors  of  the  county  of  Bangs  may 
appoint  an  interpreter,  to  attend  the  terms  of  the  courts  of  record,  except  the 
county  court,  held  in  that  county,  at  which  issues  of  fact  are  triable ;  who 
ahaU  bold  his  office  during  good  behavior. 
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§  96.  Attendants  and  meaBengers,  how  appointed  in  Kings  coiinty. 

The  following  judges,  to  wit :  the  justices  of  the  supreme  court  for  the  second 
judicial  district,  residing  in  Kings  county,  or  a  majority  of  them ;  the  judges 
of  the  city  court  of  Brooklyn,  or  a  majority  of  them;  the  county  judge  of 
Kings  county;  and  the  surrogate  of  Kings  county  may  designate  how 
many  attendants  and  messengers,  for  the  appointment  of  whom  no  provision 
IB  otherwise  made  by  law,  are  required  to  attend  upon  the  terms  and  sittings 
rf  the  courts,  of  which  they  are  respectively  members ;  including,  where  the 
justices  of  the  supreme  court  make  the  designation,  the  circuit  court  and 
court  of  oyer  and  terminer.  Notice  of  each  designation  must  be  given  to  the 
sheriff  of  Kings  county,  by  the  clerk  of  the  court.  The  sheriff  must  there- 
upon appoint  as  many  qualified  persons,  to  fill  those  offices  for  each  court,  as 
the  judges  thereof  have  designated.  The  number  of  those  officers  may,  from 
time  to  time,  be  increased  or  diminished,  and  new  appointments  may  be 
made,  in  like  manner.  A  person  so  appointed  may  be  removed  from  office, 
by  the  judge  of  the  court  to  which  he  is  assigned ;  or,  if  he  is  assigned  to 
ue  supreme  court,  or  the  city  court  of  Brooklyn,  by  a  majority  of  the  judges; 
and  the  sheriff  shall  not  re-appoint,  for  the  same  court,  a  person  so  removed. 

§  96.  Daties  of  persons  appointed  nnder  last  section.  Each  of  the 
Dersons,  appointed  as  prescribed  in  the  last  section,  must  attend,  from  day 
to  day,  the  term*  and  sittings,  within  the  county  of  Kings,  of  the  court  to 
which  he  is  assigned,  to  preserve  order,  and  to  perform  whatever  services  may 
be  required  of  him,  by  tiie  judge  presiding  thereat. 

§  97.  Sheriff  when  directed  to  notify  constables,  etc.,  to  attend 
OOortSi  The  sheriff  of  each  county,  except  New  York  and  Kings,  must 
within  a  reasonable  time  before  the  sitting,  in  his  county,  of  a  special  term 
of  the  supreme  court,  or  a  term  of  the  circuit  court,  county  court,  court  of 
oyer  and  terminer,  or  coiurt  of  sessions,  notify,  in  writing  and  personally,  as 
many  constables  of  his  county,  as  he  has  been  directed  to  notify,  by  the 
court,  or  the  judge  who  is  to  hold  or  preside  at  the  term,  to  appear  and 
attend  upon  the  term,  during  its  sitting. 

§  98.  Id.,  "When  not  directed.  If  such  &  direction  has  not  been  given 
by  the  court  or  the  judge,  the  sheriff  may  in  like  manner  notify  as  many 
constables,  as  he  deems  necessary  for  the  purpose  specified  in  the  last 
flection. 

§  99.  Penalty  for  neglect  of  officer  to  attend  conrt  Bach  constable 
seasonably  notified,  as  prescribed  in  the  last  two  sections,  must  attend  the 
term  accordingly ;  and  for  each  day*s  neglect,  he  may  be  fined  by  the  court, 
9t  the  term  which  he  was  notified  to  attend,  a  sum  not  exceeding  fivo  dollars* 
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CHAPTER  11. 

POWERS,  DUTIES,  AND  LIABILITIES  OF  A  SHERIFF,  OR  OTHER 
MINISTERIAL  OFFICER,  IN  THE  EXECUTION  OF  THE  PROCESS 
OR  OTHER  MANDATE  OF  A  COURT  OR  JUDGE,  IN  A  CIVIL  CASE. 

TITLE     I. — ^Provisions  rslatino  to  the  execution  of  civil  manbatbs 

QENERALLT. 

TITLE   11. — ^Provisions  relating  to  the  execution,  by  a  sheriff,  of  ▲ 

MANDATE  AOAINST  THE  PERSON. 

TITLE  III. — ^Application  of  the  foreooing  provisions  to  the  proceedings 

OF  A  CORONER. 

TITLE  IV. — ^Powers,  duties,  and  liabilities  of  an  incoming  and  outgo- 
ing SHERIFF,  RBSPBCTIVBLT,  TOUCHING  THE  MATTERS  INCLUDED 
IN  THIS  CHAPTER* 

TITLE  L 

ProvisUms  rdaUng  to  the  execution  cf  dvU  mandaies  generdUp. 

8aonov  100.  Sheriff  to  famish  certain  minute. 

101.  Copy  of  process,  etc.,  to  be  detivered  when  served. 

102.  Sheriff  to  execute  process,  etc. ;  may  return  by  maiL 
108.  Liability  for  neglect  in  special  proceedings. 

104.  Sheriff  may  command  the  power  of  the  county,  to  overcome  reslBtaiico. 

105.  Names  of  resisters  to  be  certified. 

106.  Punishment  for  refiising  to  assist. 

107.  Governor  may  order  out  military.         • 

108.  Trial  of  claim  of  title  by  third  person,  to  property  seiased  by  sheriff. 

109.  Expenses,  how  paid. 

6  100.  Shexiff  to  farnifih  certain  xnimite.  A  sheriff;  to  whom  a  man- 
date of  any  description,  is  delivered  to  be  ezecnted,  must,  without  com- 
pensation, give  to  the  person  delivering  the  same,  if  required,  a  minute  in 
writing,  signed  by  the  sheriff',  specifying  the  name  of  the  parties,  the  gen« 
eral  nature  of  the  mandate,  and  the  day  and  hour  of  receiving  the  same. 

g  101.  Copy  of  process,  etc.,  to  be  delivered  when  served.  [Amsndbd 
BY  Ch.  416  OF  1877.]  A  sheriff,  or  other  officer,  serving  a  mandate,  must, 
upon  the  request  of  the  person  served,  deliver  to  him  a  copy  thereof,  with- 
out compensation. 

§  102.  Sheriff  to    execute  process,   etc,   may  return  by  maiL 

[Amended  by  Ch.  416  of  1877.]  A  sheriff  or  other  officer,  to  whom  a  man« 
date  is  directed  and  delivered,  must  execute  the  same  according  to  the  com« 
mand  thereof,  and  make  return  thereon  of  his  proceedings,  under  his  hand. 
For  a  violation  of  this  provision,  he  is  liable  to  the  party  aggrieved,  for  the 
damages  sustained  by  him ;  in  addition  to  any  fine,  or  other  punishment 
or  proceeding,  authorized  by  law.  A  mandate  directed  and  delivered  to  a 
sheriff  may  be  returned,  by  depositing  the  same  in  the  post-office,  properly 
inclosed  in  a  post-paid  wrapper,  addressed  to  the  clerk,  at  the  place  where 
his  office  is  situated ;  unless  the  officer,  making  the  return  in  the  name  of 
the  sheriff,  resides  in  the  place  where  the  clerk^s  office  is  situated* 
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6  103.  liability  Ibr  neglect  in  special  proceedings.  [Amended  bt  Ch. 
41o  OF  1877.]  A  sheriff,  or  other  oihcer,  to  whom  is  delivered,  for  service  or 
execution,  a  mandate,  authorized  by  law  to  be  issued,  by  a  judge  or  other 
officer,  in  a  special  proceeding,  who  willfully  neglects  to  execute  the  same, 
may  be  fined  by  the  judge,  in  a  sum  not  exceeding  twenty-five  dollars,  and 
is  liable  to  the  party  aggrieved  for  his  damages  sustained  thereby. 

§  104.  Sheriff  may  snnunon  the  power  of  the  connty  to  overcome 
resistance.  If  a  sheriff,  to  whom  a  mandate  is  directed  and  delivered, 
finds,  or  has  reason  to  apprehend,  that  resistance  will  be  made  to  the  execu- 
tion thereof,  he  may  command  all  the  male  persons  in  his  county,  or  as  many 
as  he  thinks  proper,  and  with  such  arms  as  he  directs,  including  any  mili- 
tary organization  armed  and  equipped,  to  assist  him  in  overcoming  the 
resistance,  and,  if  necessary,  in  arresting  and  confining  the  resisters,  their 
aiders  and  abettors,  to  be  dealt  with  according  to  law. 

§  105.  Names  of  resisters  to  be  certified.  The  sheriff  must  certify  to 
the  court,  from  which  or  by  whose  authority  the  mandate  was  issued,  the 
names  of  the  resisters,  their  aiders  and  abettors,  as  far  as  he  can  ascertain 
the  same,  to  the  end  that  they  may  be  punished  for  their  contempt  of  the 
oourt. 

§  106.  Pnnishment  for  refosing  to  assist.  A  person,  commanded  by  a 
shmff  to  assist  him,  as  prescribed  in  the  last  section  but  one,  who,  without 
lawful  cause,  refuses,  or  neglects  to  obey  the  command,  is  guilty  of  a  misde- 
meanor. 

§107.  Gknremor  may  order  ont  military.  If  it  appears  to  the  Governor, 
that  the  power  of  a  county  will  not  be  sufficient,  to  enable  the  sheriff  thereof 
to  serve  or  execute  the  process  or  other  mandates,  delivered  to  him,  he  must, 
on  the  application  of  the  sheriff,  order  such  a  military  force,  from  anothei 
comity  or  counties,  as  is  necessary. 

§  108.  Trial  of  claim  of  title  by  third  person,  to  property  seized  by 
BheiiS  [Amended  by  Ch.  542  of  1879.]  Where  it  is  specially  prescribed 
by  law,  that  a  sheriff  must,  or  may,  in  his  discretion,  empanel  a  jury  to  try 
the  validity  of  a  claim  or  title  to,  or  of  the  right  of  possession  of  goods  or 
effects,  seized  by  him  by  virtue  of  a  mandate  in  an  action,  interposed  by  a 
person  not  a  party  to  the  action,  the  trial  must  be  conducted  in  the  following 
manner,  except  as  otherwise  specially  prescribed  by  law : 

1.  The  sheriff  must,  from  time  to  time,*  notify  as  many  persons  to  attend, 
as  it  is  necessary,  in  order  to  form  a  jury  of  twelve  persons,  qualified  to  serve 
as  trial  jurors  in  the  county  court  of  the  county,  or,  in  the  city  and  county 
of  New  York,  in  the  court  of  common  pleas  for  that  city  and  county,  to  try 
the  validity  of  the  claim. 

2.  Upon  the  trial,  witnesses  may  be  examined,  in  behalf  of  the  claimant, 
and  of  the  party,  at  whose  instance  the  property  claimed  was  taken  by  the 
sheriff.  For  the  purpose  of  compelling  a  witness  to  attend  and  testify,  the 
sheriff,  upon  the  application  of  either  party  to  the  inquisition,  must  issue  a 
subpoBna,  as  prescribed  in  section  eight  hundred  and  fifty-four  of  this  act, 
and  with  like  effect ;  except  that  a  warrant  to  apprehend  or  to  commit  a 
witness,  in  a  case  specified  in  section  eight  hundred  and  fifty-five  or  section 
eight  hundred  ana  fifty-six  of  this  act,  may  be  issued  by  a  judge  of  the 
court  in  which  the  action  is  brought,  or  by  the  county  judge,  or  in  the  city 
and  county  of  New  York,  by  a  judge  of  the  court  of  common  pleas  for  that 
dly  and  county. 

3.  The  sheriff  or  undernsheriff  must  preside  upon  the  trial.  A  witness, 
produced  by  either  party,  must  be  sworn  by  the  presiding  ofiicer,  and  exam« 
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ined  orally  in  the  pTesence  of  the  jury.  A  vdtnesB,  vrho  testifies  falsely  upon 
such  an  examination,  is  guilty  of  perjury  in  a  like  case,  and  is  punishable 
in  like  manner,  as  u^Km  tne  trial  of  a  civil  action. 

§  109.  Expenses,  how  paid.  Upon  such  a  trial  there  are  no  costs ;  bat 
the  fees  of  the  sheriff,  jurors,  and  witnesses  must  be  taxed,  by  a  judge  of 
the  court,  or  the  county  judge  of  the  county,  or,  in  the  city  and  county  of 
New  York,  by  a  judge  of  the  court  of  common  pleas  for  that  city  and  county, 
and  must  be  paid  as  follows : 

1.  If  the  jury,  by  their  verdict,  find  the  title,  or  the  right  of  possession 
to  the  property  claimed,  to  be  in  the  claimant;  by  the  party  at  whose 
instance  the  property  was  taken  by  the  sheriff, 

2.  If  they  find  adversely  to  the  claimant,  with  respect  to  all  the  property 
claimed ;  by  the  claimant. 

3.  If  they  find  the  title  or  the  right  of  possession  to  only  a  part  of  the 
property  claimed,  to  be  in  the  claimant;  each  party  must  pay  his  own  wit- 
nesses' fees ;  and  the  sheriff's  and  jutotb'  fees  must  be  paid,  one-half  by 
each  party  to  the  inquisition. 

Beiore  notifying  the  jurors,  the  sheriff  may,  in  his  discretion,  require  eacli 
of  the  parties  to  the  controversy  to  deposit  with  him  such  reasonable  sum, 
as  may  be  necessary  to  cover  his  legal  fees,  and  the  jurors*  fees.  The  sheriff 
must  return  to  each  party  the  balance  of  the  sum  so  deposited  by  him,  after 
deducting  the  fees,  lavrfully  chargeable  to  that  party,  as  prescribed  in  this 
section^ 


TITLE  II. 
ProfMona  relating  to  ike  egBemUon^  by  a  sheriffs  cfa  momdale  agabnst  the  penon. 

Abtiolb  1.  Arresting,  conveying  to  jiul,  and  committing  a  prisoner. 

2.  Jaila ;  jail  discipline ;  and  regulations  concerning  the  confinement  and  care  of 

prisoners. 
8.  Temporary  jailSf  And  temporary  removal  of  prisoners  from  JaiL 

4.  Jail  liberties ;  e8cax)es. 

5.  Action  upon  an  assignment  of  a  bond  for  jail  libertdes. 

. 

ARTICLE  FIBST. 

ABBBffnSQ,  COKVBYUTG  TO  JaHi,  ahd  CoMMirnKO  ▲  PsiaoiOB. 

Bbotion  110.  Prisoner,  how  kept. 

111.  Support  of  piisoner  in  Kings  county. 

112.  Id. ;  in  other  counties. 

113.  Charges  for  food,  etc.,  when  prohibited. 

114.  Also  for  waiting  for  prisoner. 

115.  Rates  of  charges  for  lodging,  etc. 

116.  Piisoner  may  send  for  necessaries. 

117.  Charges  for  I'ent,  etc.,  pix)hibited. 

118.  Prisoner  how  conveyed  to  iail  through  another  county. 

119.  Officer  or  prisoner  not  liable  to  arrest. 

§  110.  Prisoner,  haw  kept.  A  person  arrested,  by  virtue  of  an  order 
of  arrest,  in  an  action  or  special  proceeding  brought  in  a  court  of  record ;  or 
of  an  execution  issued  upon  a  judgment  rendered  in  a  court  of  record ;  or 
surrendered  in  ezoneratioB  of  his  bail ;  mast  be  safely  kept  in  custody,  in 
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flie  manner  preacribed  hj  law,  and,  except  as  other¥rise  prescribed  in  tbe 
next  two  sections^  at  his  own  expense,  until  he  satisfies  tne  judgment  zea* 
4aied  against  him,  or  is  discharged  according  to  law.         , 

§  111.  [Ortqinax  sbction  repbalbd  Ch.  405  of  1883.]  ImprisoiixiMat 
on  executioxL  No  person  shall  be  imprisoned  within  the  prison  walls  of  amy 
jeMfor  a  longer  period  than  three  months  under  an  exectUion  or  any  other  mw^ 
date  againiit  the  person  to  enforce  the  recoisery  of  a  sttm  of  money  less  than  five 
hundred  dollars  in  amount  or  under  a  commitment  upon  a  fine  for  contempt  of 
emrt  in  the  nonrpayment  of  aUmony  or  counsel  fees  in  d  divorce  case  where  tke 
mmmnt  so  to  be  paid  is  less  than  the  sum  of  five  hundred  dollars  ;  and  where  the 
mitount  in  either  of  said  cases  is  five  hundred  dollars  or  over^  such  imprisonment 
skail  not  continue  for  a  longer  period  than  six  months.  It  shall  be  the  duty  of  the 
skenfin  whose  custody  any  such  person  is  held  to  discharge  such  person  at  theesh- 
piration  of  saidrespecUve  periods  without  anyfbrmal  application  being  made  ther^or. 
No  person  shall  be  imprisoned  within  the  jail  liberties  qf  any  jail  for  a  longer  pe- 
nod  than  six  months  upon  any  exectUion  or  other  mandate  against  thspei^son^  cmd 
«o  action  shall  be  commenoed  against  the  sheriff  upon  a  bond  given  for  the  Jail 
liberties  by  such  person  to  secure  the  benefit  of  such  liberOes^  as  provided  in  articks 
fiurth  and  fifth  of  this  title  for  an  escape  made  after  the  expiration  qfsix  monffa^* 
knprisonmsnt  as  afbresaid.  Notwithstanding  such  a  dis^iarge  in  either  of  the 
4ftow  MEMS,  the  judgment  creditor  in  the  execution^  or  the  person  at  whose  instante 
Iks  said  mandate  wca  issued^  lias  the  same  remedy  against  the  property  of  the  per^ 
«» imprisoned  which  he  had  before  such  exectUion  or  mandcUe  was  isstted  ;  but  tke 
prisoner  shall  not  be  again  imprisoned  upon  a  Wee  process  issued  in  the  same  no- 
4tm  or  arrested  in  any  action  upon  any  judgment  under  which  the  same  may  have 
kern  granted.  Except  in  a  ease  hereinbefore  specified  nothing  in  this  section  shdU 
effect  a  commUment  for  contempt  of  court,     [Addbd  Ch.  672,  An.  of  1886.    Stt 

§  7  8AMB  ACT,  pOSt,\ 

9  7.  Op  Ch.  672, 1886.  This  act  shall  take  effect  immediately,  and  shall  ap» 
piy  to  all  imprisoned  debtors  who  are  in  actual  confinement  or  within  tbe  jiril 
Kberties  under  any  mandate  against  the  person  heretofore  issued.  It  shall 
be  the  duty  of  the  sheriff  of  each  county  within  the  State  to  discharge, 
nithin  five  days  from  the  passage  of  this  act,  all  persons  in  their  custody, 
who  are  entitled  to  such  discharge  by  the  provisions  of  section  one  hundred 
and  eleven  of  the  Code  of  Civil  Procedure  as  herein  amended.  [Sub.  7  op 
Gh.  672  OF  1886.  Passbd  Junb  15,  1886.  Ambnbinci  sbctions  111,  549, 550, 
651,  558,  572  of  thb  Codb  of  Civil  Procbdurb.] 

§  112.  Id. ;  in  other  counties.  In  any  county,  if  a  prisoner  actually 
confined  in  jail  makes  oath  before  the  sheriff^  jailor  or  deputy-jailor,  that  he 
is  nnable  to  support  himself  during  his  imprisonment,  his  support  shdU  be  a 
coonty  charge.    [Am'd  Ch.  405  op  1883.] 

J  1 113.  Charges  for  fi>od,  etc,  when  prohibited.  A  sheriff  or  other 
oer  shall  not  charge  a  person,  whom  he  has  arrested,  with  any  sum  ef 
money,  or  demand,  or  receive  from  him  money,  or  any  valuable  thing,  for 
any  drink,  victuals,  or  other  thing,  furnished  or  provided  for  the  officer,  or 
fcr  the  prisoner  at  any  tavern,  ale-house,  or  pubUc  victualing  or  drinkipg^ 


%  114.  Also  for  waiting  for  prisoner.  A  sheriff  or  other  officer  shall 
wt  demand  or  receive  from  a  person,  arrested  by  him,  while  in  his  custody^ 
»  patmty  or  reward,  upon  any  pretence,  for  keeping  the  prisoner  out  of  jail; 
far  going  with  him  or  waiting  for  him  to  fina  b^,  or  to  agree  with  hjs 
iivefsary ;  or  for  any  other  purpose. 

§  115.  Rates  of  changes  for  lodging,  etc.  If  a  person  awested  is  kept 
w  a  hease  other  than  the  jail  of  the  county,  the  officer  arresting  him,  or  the 
ponon  in  whose  custody  he  is,  shall  not  demand  or  receive  man  him  anj* 
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greater  sum,  for  lodging,  drink,  victoala,  or  any  other  thing,  than  has  been 
theretofore  prescribed  by  the  court  of  sessions  of  the  county ;  or,  if  no  rate 
has  been  prescribed  by  the  court  of  sessions,  than  is  allowed  by  a  justice  of 
the  peace  of  the  same  town  or  city,  upon  proof  that  the  lodging  or  other 
thing  was  actually  furnished,  at  the  request  of  the  prisoner.  And  such  an 
officer  or  person  shall  not,  in  any  case  or  upon  any  pretext,  demand  or  receive 
compensation  for  strong,  spirituous,  or  fermented  liquor,  or  wine,  sold  cat 
delivered  to  the  prisoner. 

§  116.  Prisoner  may  send  for  necessaries.  A  prisoner  so  kept  in  a 
house,  may  send  for  and  have  beer,  ale,  cider,  tea,  coffee,  milk,  and  neces- 
sary food,  and  such  bedding,  linen,  and  other  necessary  things,  as  he  thinks 
fit,  from  whom  he  pleases,  without  detention  of  the  same  or  any  part  thereof 
by,  or  paying  for  the  same,  or  any  part  thereof  to,  the  officer  arresting  bim^ 
or  the  person  in  whose  custody  he  is. 

§  117.  Charges  for  rent,  etc.,  prohibited.  A  sheriff,  jailor,  or  other 
officer,  shall  not  demand  or  receive  money,  or  any  valuable  thing,  for  cham- 
ber rent  in  a  jail ;  or  any  fee,  compensation,  or  reward,  for  the  commitment^ 
detaining  in  custody,  release,  or  discharge  of  a  prisoner,  other  than  the  fees 
expressly  allowed  therefor  by  law. 

§  118.  Prisoner,  how  conveyed  to  jail  tfarongh  another  connt7.  A 
sheriff  or  other  officer,  who  has  lawfully  arrested  a  prisoner,  may  convey  his 
prisoner  through  one  or  more  other  counties,  in  the  ordinary  route  of  travel, 
nom  the  place  where  the  prisoner  was  arrested,  to  the  place  where  he  is  to 
be  delivered  or  confined. 

§  119.  Officer  or  prisoner  not  liable  to  arrest.  A  prisoner  so  con- 
veyed, or  the  officer  having  him  in  custody,  is  not  liable  to  arrest  in  any 
civil  action  or  special  proceeding,  while  passing  through  another  county. 

ARTICLE  SECOND. 

Jaob  }  Jail  DxaozpiJini ;  akd  Rbquultions  coKCBRimra  thb  CoirFaraiuaiT  m>  Oabb  om 

Pbuokkbs. 
fisonov  120.  Jail  in  New  York  city. 

121.  Jails  in  other  counties. 

122.  Either  of  several  jails  may  be  URed. 

123.  Civil  and  ci*iminal  pnsoners  to  be  kept  8ex>arate« 

124.  Males  and  females  to  be  kept  separate. 

125.  Penalties. 

126.  Jail  physician. 

127.  Removal  of  sick  prisoners.  ' 

128.  Sale  of  liquor  in  jails. 

129.  Permit,  when  f^^nted. 

130.  Penalties  for  violation. 

181.  Service  of  papers  on  prisoner. 

182.  Sheriff  to  permit  access  for  that  purpose. 

133.  Piisoners  under  United  States  process. 

134.  Sheriff  answerable  for  their  custody. 

§  120.  Jail  in  New  Tork  city.  The  building,  now  used  as  a  jail  in  {he 
city  of  New  Tork,  for  the  confinement  of  prisoners  in  civil  causes,  shall  con- 
tinue to  be  the  jail  of  the  city  and  county  of  New  Tork,  for  the  confinement 
of  such  persons;  and  the  sheriflf  of  the  city  and  county  of  New  Tork  shall 
lave  the  custody  thereof,  and  of  the  prisoners  in  the  same. 

§  121.  JaUs  hi  other  counties.  The  buildings,  now  used  as  the  jails  of 
the  other  counties  of  the  State,  shall  continue  to  be  the  jails  of  those  coun- 
ties respectively,  until  pther  buildings  have  been  designated  or  erected  for 
that  purpose,  according  to  law ;  and  the  sheriff  of  each  county  shall  have 
the  custody  of  the  jail  or  jails  of  his  county,  and  of  the  prisoners  in  th^ 

Bame. 

§^122.  ZSither  of  several  Jails  may  be  nsed.    The  sheriff  of  a  county  in 
^hich  there  is  more  than  one  jail,  may  confine  a  prisoner  in  either;  and 
snay  remove  him  from  one  jail  to  another,  within  the  county,  whenever  he 
deems  it  necessary  for  his  safe  keeping,  or  for  his  appearance  at  court. 
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§  123.  CivU  and  cximinal  prisoners  to  be  kept  separate.  A  prisoner, 
airested  in  a  civil  cause  must  not  be  kept  in  a  room  in  which  any  prisoner, 
detained  on  a  criminal  charge  or  conviction^  is  confined. 

§  124.  Males  and  fwmaieB  to  be  kept  sq;>arate.  Male  and  female 
prisoners  most  not  be  put  in  the  same  room ;  except  that  a  husband  and  his 
wife  may  be  put  or  kept  together,  in  a  room  wherein  there  are  no  other 
prisoners. 

§  125.  PenaltieSb  A  sheriff,  or  other  officer^  who  willfully  violates  any  of 
the  foregoing  provisions  of  this  title,  forfeits  to  the  person  aggrieved,  treble 
damages.  He  is  also  guilty  of  a  misdemeanor,  and  shall  be  punished  accord- 
in^y.    A  conviction  dso  operates  as  a  forfeiture  of  his  office. 

§  126.  Jail  physician.  The  board  of  supervisors  of  each  county,  except 
New  York,  most  appoint  some  reputable  physician,  duly  authorized  to  prac- 
tice medicine,  as  the  physician  to  the  jail  of  the  county.  If  there  is  more 
than  one  jail  they  must  appoint  a  physician  to  each.  The  common  coundl 
of  the  city  of  New  York  must  appoint  a  similar  physician,  to  the  jail  of  that 
Gty  and  county.  The  physician  to  a  jaU  holds  his  office  at  the  pleasure  of 
the  board  which  appointed  him,  except  in  the  county  of  Kings.  In  that 
coanty,  the  term  of  his  office  ia  three  years.  • 

§  127.  Removal  of  sick  prisonera  If  the  physician  to  a  jail,  or,  in  case 
of  a  vacancy,  a  physician  acting  as  such,  and  the  warden  or  jailor,  certify  in 
writing,  that  a  prisoner,  confined  in  the  jail  in  a  civil  cause,  is  in  such  a  state 
of  bodily  health,  that  his  life  will  be  endangered,  unless  he  is  removed  to  a 
hospital  for  treatment,  the  county  judge,  or,  in  the  city  and  county  of  New 
York,  one  of  the  judges  of  the  court  of  common  pleas,  must,  upon  application, 
make  an  order,  directing  the  removal  of  the  prisoner  to  a  hospital  within  the 
county,  designated  by  the  judge ;  or,  if  there  is  none,  to  such  nearest  hos- 
pital as  the  judge  directs ;  that  the  prisoner  be  kept  in  the  custody  of  the 
chief  officer  of  the  hospital,  until  he  has  sufficiently  recovered  from  his  illness, 
to  be  safely  returned  to  the  jail ;  that  the  chief  officer  of  the  hospital  then 
notify  the  warden  or  jailor,  and  that  the  latter  thereupon  resume  custody  of 
the  prisoner.  If  the  prisoner  actually  escapes,  while  going  to,  remaining  at, 
or  returning  from  the  hospital,  a  new  execution  may  be  issued  against  his 
person,  if  he  was  in  custody  by  virtue  of  an  execution  ;  or,  if  he  was  in  cus- 
tody by  virtue  of  an  order  of  arrest,  a  new  order  of  arrest  may  be  granted, 
upon  proof  by  affidavit  of  the  facts  specified  in  this  section,  vidthout  other 
^notf  and  yrithout  an  undertaking. 

§  128.  Sale  of  liquor  in  jaila  Strong,  spirituous,  or  fermented  liquor, 
cnr  wine,  shall  not,  on  any  pretence,  be  sold  within  a  building  used  and  estab- 
lished as  a  jail.  Spirituous,  fermented  or  other  liquor,  except  cider,  and 
that  quality  of  beer  called  table-beer,  shall  not  be  brought  into  a  jail  for  the 
nae  of  a  person  confined  therein,  without  a  vmtten  permit  by  the  physician 
to  the  jail,  which  must  be  delivered  to  and  kept  by  the  keeper  thereof, 
speciiying  the  quantity  and  kind  of  liquor  which  may  be  furnished,  the  name 
of  the  prisoner  for  whom,  and  the  time  during  which  the  same  may  be  fur- 
mshed. 

J\  129.  Fermit;  wben  granted.  Such  a  permit  shall  not  be  granted, 
ess  the  physician  is  satisfied,  that  the  liquor  allowed  to  be  furnished  is 
necessary  for  the  health  of  the  prisoner,  for  whose  use  it  is  permitted ;  and 
that  fact  must  be  stated  in  the  permit. 

fi  ISO.  Penalties  fcr  violation.  A  person  who  brings  into  or  sells  in  a 
M,  strong,  spirituous,  fermented,  or  other  liquor,  or  wine,  contrary  to  the 
for^mg  provisions  of  this  article ;  or  a  sheriff,  keeper  of  a  jail,  assistant- 
keeper,  or  an  officer,  or  person  employed  in  or  about  a  jail,  who  knowingly 
^ma  liquor  or  wine  to  be  sold  or  used  therein,  contrary  to  this  article,  ift 
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guilty  of  a  misdemeanor,  and  shall  be  punished  accoirdingly,    A  convictiaa 
also  operates  as  a  forfeiture  of  his  office. 

§  131.  Service  of  papers  on  prisoner.  A  sheriff  or  jailor,  upon  ^wliom 
a  paper  in  an  action  or  special  proceeding,  directed  to  a  prisoner  in  his  ens- 
tody,  is  lawfully  served,  or  to  whom  such  a  paper  is  delivered  for  a  prisonfir, 
must,  within  two  days  thereafter,  deliver  the  same  to  the  prisoner,  with  a  note 
thereon  of  the  lime  of  the  service  thereof  upon,  or  the  receipt  thereof  by  him 
For  a  neglect  or  violation  of  this  section,  the  sheriff  or  jailor,  guilty  thereof 
is  liable  to  the  prisoner  for  all  damages  occasioned  thereby. 

8  132.  Sheriff  to  permit  access  for  that  purpose.  Subject  to  reason- 
able  regulations,  which  the  sheriff  may  establish  for  that  purpose,  a  sheriff, 
jailor,  or  other  officer,  who  has  the  custody  of  a  prisoner,  must  permit  sixsh 
access  to  him  as  is  necessary,  for  the  personal  service  of  a  paper  in  an  actioa 
or  special  proceeding,  to  which  the  prisoner  is  a  party,  and  which  must  be 
personally  served. 

§  133.  Prisoners  nnder  United  States  process.  A  sheriff  must  receive 
into  his  jail  and  keep  a  prisoner,  committed  to  the  same,  by  virtue  of  civil 
process  issued  by  a  court  of  record,  instituted  under  the  authority  of  tiie 
United  States,  until  he  is  discharged  by  the  due  course  of  the  laws  of  the 
United  States,  in  the  same  manner  as  if  he  was  committed  by  virtue  of  a 
mandate  in  a  civil  action,  issued  from  a  court  of  the  State.  The  sheriff  may 
receive,  to  his  own  use,  the  money  payable  by  the  United  States  for  the  use 
of  the  jail. 

§  134.  Sheriff  answerable  for  their  costody.  A  sheriff  or  jailor,  to 
whose  jail  a  prisoner  is  committed,  as  prescribed  in  the  last  section,  is  as^- 
swerable  for  his  safe  keeping,  in  the  courts  of  the  United  States,  acoording^ 
to  the  laws  thereof. 

• 

ARTICLE  THIRD. 

Tbhfobabt  JiniB,  akd  Tbbiforaby  Revovai.  of  PBisomBus  vbom  Jail. 

jSacnoK  135.  When  jidl  becomes  unfit,  etc.,  another  to  be  designated. 
186.  Designation,  how  annulled. 

137.  Copy  of  designation  to  be  served  on  the  shefiff,  etc. 

138.  Prisoners  ah-ejidy  ujwn  jail  liberties. 

139.  Jail  liberties  to  prisoner,  who  becomes  entitled  thereto,  before  removaL 

140.  Id.;  to  prisoners  removed. 

141.  "When  designation  to  be  revoked,  etc. 

142.  Copy  of  revocation  to  be  served  on  sheriff ;  sheriff's  dnty  thereon. 

143.  Removal  of  prisoners  in  case  of  fire. 

144.  What  ofilcer  to  act  in  case  of  absence,  etc. 

§  1S5.  When  jail  becomes  unfit,  etc.,  anotiier  to  be  deBignated. 

[Amended  by  Ch.  416  of  1877.]  If  there  is  no  jail  in  a  county ;  or  the  jail 
l)ecomeB  unfit  or  unsafe  for  the  confinement  of  some  or  all  of  the  prisonerSy  or 
is  destroyed  by  fire  or  otherwise ;  or  if  a  pestilential  disease  breaks  out  in 
the  jail,  or  in  the  vicinity  of  the  jail,  and  the  pliysician  to  the  jail  certifies 
that  it  is  likely  to  endanger  the  health  of  any  or  all  of  the  prisoners  in  the 
jail ;  the  county  judge,  or,  in  the  city  and  county  of  New  York,  the  chief- 
judge  of  the  court  of  common  pleas,  must,  by  an  instrument  in  writing,  filed 
with  the  clerk  of  the  county,  designate  another  suitable  place  within  the 
county,  or  the  jail  of  a  contiguous  county,  for  the  confinement  of  some  or  all 
of  the  prisoners,  as  the  case  requires.  The  place  so  designated  thereupon 
becomes,  to  all  intents  and  purposes,  except  as  otherwise  prescribed  in  thifl 
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trfide,  the  jail  of  the  eonnty  for  which  it  has  been  so  designated,  and  for  the 
pmposes  expressed  in  the  instrument  designating  the  same. 

§  136.  Designatioii,  how  annnTlad  The  designation  may  be  modified 
OTTeFoked,  by  the  judge  making  the  same,  by  a  like  instrument  in  writing, 
filed  with  the  clerk  of  the  county. 

• 

§  137.  Copy  of  doslgnation  to  be  served  on  the  Bherifi;  etc.    The 

cooniy  clerk  must  serve  a  copy  of  the  designation,  duly  certified  by  him, 
under  his  official  seal,  on  the  sheriff  and  keeper  of  the  jail  of  a  contiguous 
maty  so  designated.  The  sheriff  of  that  county  must,  upon  the  delivery  of 
the  sheriff  of  the  county  for  which  the  designation  is  made,  receive  into  his 
Jul,  and  there  safely  keep,  all  persons  who  may  be  lawfully  confined  therein, 
porsaant  to  this  article ;  and  he  is  responsible  for  their  safe  keeping,  as  if 
be  was  the  sheriff  of  the  county  for  which  the  designation  is  made. 

§  138.  PrisoneiB  already  upon  jail  liberties.  If  a  prisoner  has  been 
admitted  to  the  liberties  of  the  jail  of  the  county,  for  which  the  designation 
is  made,  he  must,  notwithstanding,  remain  within  those  liberties ;  but  he 
mj  be  removed  by  the  sheriff,  to  whom  he  has  given  bond  for  the  Uberties, 
to  the  jail  or  other  place  so  designated,  and  confined  therein,  in  a  case, 
where  fiie  sheriff  might  confine  him  in  the  jail  of  his  own  county. 

§  139.  Jail  liberties  to  prisoner,  who  beoomes  entitled  thereto,  before 
noiovaL  If  a  person,  who  is  arrested,  before  or  after  the  designation,  by 
the  sheriff  of  the  county  for  which  the  designation  is  made,  becomes  entitled, 
after  the  designation,  and  before  his  removal,  to  the  liberties  of  the  jail,  he 
most  be  admitted  to  the  liberties  of  the  jail  of  that  county,  as  if  the  desig- 
nation had  not  been  made ;  but  he  may  be  removed  by  the  sheriff  to  the 
jail,  or  other  place,  so  designarted,  and  confined  therein,  in  a  case,  where  the 
sheriff  might  confine  him  in  the  jail  of  his  own  county. 

g  140.  Id. ;  to  pxisoneiB  removed.  If  a  person  coiifined  in  or  removed 
to  the  jail  of  a  contiguous  county,  designated  as  prescribed  in  this  article, 
heoomes  entitled  to  the  liberties  of  the  jail,  the  sheriff  of  that  county  must 
tdmit  him  to  the  jail  liberties,  as  if  he  had  been  originally  arrested  by  that 
Bheriff,  on  a  mandate  directed  to  him. 

§  141.  When  designation  to  be  revoked,  eta  When  a  jail  is  erected 
r  the  county,  for  whose  use  the  designation  was  made,  or  its  jail  is  ren- 
dered fit  and  safe  for  the  confinement  of  prisoners,  or  the  reason  for  the 
designation  of  another  jail  or  place  has  otherwise  ceased  to  be  operative,  the 
designation  must  be  revoked,  as  prescribed  in  this  article. 

§  142.  Copy  of  revocation  to  be  served  on  sheriff;  sheriff's  dnty 

^jwroon.  The  county  clerk  must  immediately  serve  a  copy  of  the  revoca- 
tion, duly  certified  by  him  under  his  official  seal,  upon  the  sheriff  of  the 
•me  county ;  who  must  remove  the  prisoners  belonging  to  his  custody,  and 
©nfined  without  his  county,  to  his  proper  jail.  If  a  prisoner  has  been 
admitted  to  the  jail  liberties  in  the  other  county,  he  must  also  be  removed ; 
and  he  is  entitled  to  the  liberties  of  the  jail  of  the  county,  to  which  he  is 
removed,  without  a  new  bond,  as  if  he  had  been  originally  admitted  to  the 
jail  liberties  in  that  county ;  and  the  bond  give  a  by  him  applies  accordingly 
to  those  liberties, 

8 143.  Removal  of  pxisonera  in  case  of  fira  If,  by  reason  of  a  jail,  or 
a  building  near  a  jail,  being  on  fire,  there  is  reason  to  apprehend  that  some 
^  all  of  the  prisoners  connned  in  the  jail,  may  be  injured,  or  may  escape, 
the  sheriff  or  keeper  of  the  jail  may,  in  his  discretion,  remove  them  to  some 
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safe  and  convenient  place,  and  theie  confine  them,  until  they  can  be  safely 
returned  to  the  jail ;  or,  if  the  jail  is  destroyed,  or  so  injured,  that  it  is  ixnfit 
or  unsafe  for  the  confinement  of  the  prisoners,  until  a  designation  is  made, 
as  prescribed  in  section  one  hundred  and  thirty-five  of  this  act. 

§  144.  "What  officer  to  act  in  case  of  absence,  etc  If  the  county 
juoge,  or  the  chief-judge  of  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  is  absent  or  unable  to  act,  or  if  his  office  is  vacant,  a> 
designation,  or  the  revocation  or  modification  thereof,  as  prescribed  in  tliis 
article,  may  be  made,  in  any  county,  except  New  York,  by  the  special 
county  judge  or  the  district  attorney,  or  in  the  city  and  county  of  New  York, 
l^  any  ju^e  of  the  court  of  common  pleas. 


ARTICLE  FOURTH. 

Jail  LiBBRTiBs ;  Ebgafbs, 

fiaonov  145.  Jail  liberties  in  certain  coxmtieB. 

146.  Id. }  in  other  connties. 

147.  Id. ;  how  laid  out. 

148.  Copy  to  be  kept  posted  in  JaiL 

149.  Who  admitted  to  liberties. 

150.  Bond  to  be  executed  bv  prisoner ;  its  contents. 

151.  For  whom  bond  to  be  neld. 

152.  Prisoner  to  be  committed  when  surety  Is  insufiicient. 
163.  Surrender  of  prisoner  by  his  sureties. 

154.  How  surrender  made. 

155.  What  deemed  and  what  not  deemed  an  escape. 

156.  When  court  may  order  indicted  prisoner  to  be  produced* 

157.  Piisoners  committed  for  contempt. 

158.  Sheriff's  liability  for  escape. 

159.  Penalty  for  connivance  at  escape  by  a  sheriff,  etc. 

§  146.  JaU  liberties  in  certain  eonnties.  The  following  are  the  libertiea 
of  the  jail  for  each  of  the  counties  specified,  to  Avit : 

For  the  city  and  county  of  New  York,  the  whole  of  that  city  and  county. 

For  the  county  of  Onondaga,  the  whole  of  the  city  of  Syracuse. 

For  the  county  of  Monroe,  the  whole  of  the  city  of  Rochester. 

For  the  county  of  Erie,  the  whole  of  the  city  of  Buffalo. 

For  the  county  of  Dutchess,  the  whole  of  the  city  of  Poughkeepsie. 

For  the  county  of  Kings,  the  whole  of  that  county. 

For  the  county  of  Albany,  the  whole  of  the  city  of  Albany, 

For  the  county  of  Jefferson,  the  whole  of  the  city  of  Watertown^ 

For  the  county  of  Herkimer  the  whole  of  the  village  of  Herkimer. 

For  the  county  of  Rensselaer,  the  whole  of  the  city  of  Troy, 

§  146.  Id. ;  in  other  counties.  The  liberties  of  the  jail  in  each  of  the 
other  counties  of  the  State,  as  heretofore  established,  shall  continue  to  be 
the  liberties  thereof,  until  they  are  altered,  or  new  liberties  are  established, 
as  prescribed  by  law. 

§  147.  Id. ;  how  laid  out.  Where  the  liberties  of  a  jail  are  altered  or 
established,  by  resolution  of  the  board  of  supervisors,  as  prescribed  by  law, 
a  space  of  ground,  adjacent  to  the  jail,  and  not  exceeding  five  hundred  acres 
in  quantity,  must  be  laid  out  as  the  jail  liberties,  in  a  square  or  rectangle  as 
nearly  as  may  be ;  but  a  stream  of  water,  canal,  street,  or  highway,  may  be 
adopted  as  an  exterior  line,  notwithstanding  it  is  not  in  a  straight  liTie,  or 
is  not  at  right  angles  with  the  other  exterior  line  of  the  liberties.    A  reso- 
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htioD  establishiiag  or  altering  jail  liberties,  must  contain  a  particular  descrip* 
tkn  of  their  boundaries ;  and  as  soon  as  may  be  after  its  adoption,  the 
kondaries  must  be  designated  by  monuments,  inclosures,  posts,  or  other 
tiflble  and  permanent  marks,  at  the  expense  of  the  county. 

§  148.  Copy  to  be  kept  posted  in  jaiL  The  county  clerk  must,  vdthin 
«ae  week  after  a  resolution  of  a  board  of  supervisors,  establishing  or  altering 
jail  liberties,  has  been  filed  in  his  office,  deliver  an  exemplified  copy  thereof 
to  the  keeper  of  the  jail,  who  must  keep  the  same  exposed  to  public  view,  in 
i&open  and  public  part  of  the  jail,  and  exhibit  it  to  each  person  admitted  to 
tke  liberties  of  the  jail,  at  the  time  of  his  executing  a  bond  for  that  purpose. 

§  149.  Who  admitted  to  liberties.  A  person  in  the  custody  of  a  sheriff, 
by  rirtue  of  an  order  of  arrest ;  or  of  an  execution  in  a  civil  action ;  or  in 
fotueqaence  of  a  surrender  in  exoneration  of  his  bail ;  is  entitled  to  be  ad- 
mitted to  the  liberties  of  the  jail  upon  delivering  to  the  sheriff  an  undertaking 
Kpreflcribed  in  the  next  section.     fAM*D  Ch.  648  of  1886.] 

$  150.  Undertaking  to  be  executed  by  prisoner ;  its  contents.  The 
ndertaiing  must  be  executed  by  the  prisoner  and  one  or  more  sufficient 
nretied,  residents  and  householders  or  freeholders  of  the  county,  in  a  pen- 
iltf  at  least  twice  the  sum  in  which  the  sheriff  was  required  to  hold  the 
Jefeadant  to  bail,  if  he  is  in  custody  under  an  order  of  arrest,  or  has  been 
niiendered  in  exoneration  of  his  bail,  before  judgment ;  or  directed  to  be 
eoliected  by  the  execution,  if  he  is  in  custody  under  an  execution ;  or  re- 
fining uncolleoted  upon  a  judgment  against  him,  if  he  has  been  surren- 
dered after  judgment ;  conditioned  that  the  person  so  in  custody  shall  remain 
&  prisoner,  and  shall  not,  at  any  time  or  in  any  manner,  escape  or  go  without 
thi  liberties  of  the  jail  until  discharged  by  due  course  of  law.  The  promiam 
^V^dating  the  jitstiftcaiion  of  baU^  contained  in  article  third  of  title  first  of  chapte/r 
<nm^  o/  this  act^  godem^  except  as  o^ierwise  expressly  prescribed  in  this  article 
•^  respect  to  the  notice  of  jtistiflccUion  of  the  sureties  ;  the  officers  before  whom 
^mut  justify ;  the  substitution  of  rhew  sureties  or  a  new  undertaking;  the  ex-' 
^motion  and  qualiflcations  of  the  new  sureties  and  the  allotoance  of  the  under* 
^ng.  But  aftefr  the  allowance  the  undertaking  must  be  delivered  to  the  party  at 
«^  instance  the  prisoner  is  in  custody.     [Am'd  Ch.  648  of  1886.] 

i  151.  For  ixrhom  undertaking  to  be  held.  An  undertaking  so  taken  is 
Wld  for  the  indenmity  of  the  sheriff  taking  it,  and  of  the  party  at  whose 
iostance  the  prisoner  executing  it  is  confined.     [Am*d  Ch.  648  of  1886.J 

S 152.  Prisoner  to  be  committed  when  surety  is  insnfELcient.  If  the 
fvtfi  at  whose  instance  the  prisoner  is  in  custody  discovers  that  a  surety  therein  is 
^fflcientj  he  may^  upon  proof  of  ^fad^  by  affidavit  or  otherwisey  apply  to  the 
ft*'^  Of  to  a  jury  thereof  on  whose  process  or  mandate  such  prisoner  is  in  custody y 
^  to  the  county  judge  of  the  county  where  such  prisoner  is  oonfinedy  and  the  court 
^ajvdge  thereof  or  such  county  judge  may  make  an  order  committing  such  pris- 
^^  to  dose  confinement  in  the  jail  until  another  undertaking  with  good  and  suffi- 
fl«^  mreties  is  offered.     [Am'd  Ch.  648  of  1886.] 

§  153.  Surrender  of  prisoner  by  his  sureties.  One  or  more  of  the 
Mireties,  in  an  undertaking  given  for  the  liberties  of  a  jail,  may  surrender  the 
principal,  at  any  time  before  judgment  is  rendered  against  them  in  an  action 
pQ  the  undertaking  ;  but  they  are  not  exonerated  thereby,  from  a  liability 
incwred  before  making  the  surrender.     [Am'd  Ch.  648  of  1886.] 

§  154.  How  snrrender  made.  The  surrender  must  be  made  as  follows : 
|he  surety  or  sureties  making  it  must  take  the  principal  to  the  keeper  of  the 
Jul,  who  must,  upon  his  or  their  written  requisition  to  that  effect,  take  the 
principal  into  his  custody,  and  indorse  upon  the  undertaking  given  for  the 
uberties,  an  acknowledgment  of  the  surrender ;  and  also,  if  required,  give 
the  inrety  or  soretieB  a  certificate,  acknowledging  the  surrender.  [Am'd 
Ci.648oFl886.J 
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8  155.  What  deemed  and  what  not  deemed  an  escapa    The  going^ 

at  large,  within  the  liberties  of  the  jail  in  which  he  is  in  custody,  of  a  pris-    . 
oner  who  has  executed  such  ah  undertaking,' ot  of  a  prisoner  who  would  be 
entitled  to  the  liberties  upon  executing  such  an  undertaking^  is  not  an  escape. 
But  the  going  at  large,  beyond  the  liberties,  by  a  prisoner,  without  the  assent    [ 
of  the  party  at  whose  instance  he  is  in  custody,  is  an  escape ;  and  the  sheriflT 
in  whose  custody  he  was,  or  his  sureties  has  the  same  authority  to  pursue  and. 
retake  him,  as  if  he  had  escaped  from  the  jail.    Such  an  escape  forfeits  the 
undertaking  for  the  liberties,  if  any ;  subject  to  the  provieions  of  the  next    - 
article  of  this  title.     [Am'd  Ch.  648  of  1886.] 

g  156.  When  conrt  may  order  indicted  priaoner  to  be  prodnced. 
[Amended  by  Ch.  416  of  1877.]  "Where  a  person,  who  has  been  indicted  * 
for  a  criminal  offence,  is  held  by  a  sheriff,  by  virtue  of  a  mandate  in  a  civil 
action  or  special  proceeding,  the  court,  in  which  the  indictment  is  pending'y 
may  make  an  order,  requiring  the  sheriff  to  bring  him  before  the  court ; 
whereupon  the  court  may  make  such  disposition  of  the  prisoner,  as  to  it 
seems  proper.  The  sheriff's  fees  and  expenses,  in  so  doing,  are  a  county 
charge  of  the  county  wherein  the  court  is  sitting. 

§  157.  Prisoner  committed  far  contemjit  A  prisoner,  committed  to 
jau  upon  process  for  contempt,  or  committed  for  misconduct  in  a  case  pre- 
scribed by  law,  must  be  actually  confined  and  detained  within  the  jail,  until 
he  is  discharged  by  due  course  of  law,  or  is  removed  to  another  jail  or  place 
of  confinement,  in  a  case  prescribed  by  law.  A  sheriff  or  keeper  of  a  jail^ 
who  suffers  such  a  prisoner  to  go  or  be  at  large  out  of  his  jail,  except  by  vir* 
tue  of  a  writ  of  habeas  corpus,  or  by  the  special  direction  of  the  court  com- 
mitting him,  or  in  a  case  specially  prescribed  by  law ;  is  liable  to  the  party 
aggrieved,  for  his  damages  sustained  thereby,  and  is  guilty  of  a  misde* 
meaner.  If  the  commitment  was  for  the  non-payment  of  a  sum  of  money^ 
the  amount  thereof,  with  interest,  is  the  measure  of  damages. 

§  158.  Sheriff's  liability  for  escape.  Where  a  prisoner,  in  a  sheriff's 
custody,  goes  or  is  at  large  beyond  thb  liberties  of  the  jail,  without  the 
assent  of  the  party  at  whose  instance  he  is  in  custody,  the  sheriff  is  answer- 
able therefor  untU  an  undertaking  for  the  liberties  of  the  jaU  is  given  and  ap^ 
jfroved  in  an  action  against  him  as  follows : 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of  arrest,  or  in  con- 
sequence of  a  surrender  in  exoneration  of  his  bail,  before  judgment,  the 
sheriff  is  answerable  to  the  extent  of  the  damages  sustained  by  the  plaintiff. 

2.  If  the  prisoner  was  in  custody  by  virtue  of  any  other  mandate,  or  in 
consequence  of  a  surrender,  in  exoneration  of  his  bail,  after  judgment,  the 
sheriff  is  answerable  for  the  debt,  damages,  or  sum  of  money,  for  which  the 
prisoner  was  committed.     [Am'd  Ch.  648  of  1886.] 

§  159.  Penalty  for  connivance  at  escape,  by  a  sherifi;  etc.  A  sheriff 
or  other  officer,  who  demands  or  receives  a  reward,  gratuity,  or  other  valuable 
thing,  to  procure,  assist,  connive  at,  or  permit  an  escape  of  a  prisoner,  in  his 
custody,  is  guilty  of  a  misdemeanor,  and  shall  be  punished  accordingly.  A 
conviction  also  operates  as  a  forfeiture  of  his  office,  and  disqualifies  him  for* 
over  thereafter  from  holding  the  same. 

ARTICLE  FIFTH. 
Aonov  VPOM  AJfD  AflsiGincBirr  of  ▲  Boin>  vob  Jaui  Luubutub. 

Saonov  160.  Defence  hi  action  by  eberiff  on  bond. 

161.  Judgment  a^nst  sheriff  to  be  evidence  agaiDsifluretiaibelei 

162.  Summary  jad^eufc  for  sheriff. 

163.  Requisites  of  application  therefor. 

164.  Sudi  judgment  when  stayed.    Same ;  nheit  yacatod. 

SO 
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taoBovlGS.  JadjifiDMita^pauiBt  sheriff  is  evideace  of  damages* 

166.  AflRJgTifnent  of  bond. 

167.  Action  on  bond  by  assignee ;  damages  recoverable. 

168.  Such  assignment  bars  action  against  sheiiff. 

169.  Defence  in  action  by  assignee. 

170.  StOT  of  proceedings  where  assignment  is  not  taken 

171.  Defence  of  sheriff  in  action  for  escape. 

§  160.  Defense  in  action  by  sheriff  on  undertaking.  In  an  action 
brought  an  an  undertaking  for  the  jail  liberties,  it  is  a  defence,  that  the  pris- 
oner  volantanly  returned  to  the  liberties  of  the  jail  from  which  he  escaped 
«WM  recaptured  by,  or  surrendered  to  the  sheriff,  from  whose  custody  he 
jacaped,  before  the  commencement  of  the  action.  The  defendants  may  make 
m  or  any  other  defense  to  the  action,  which  might  be  made  by  the  sheriff 
loan  action  against  him  for  the  escape.     FAm'd  Ch.  648  of  1886.J  ' 

8 161.  Judgment  against  sheriff  to  be  evidence  against  sureties,  eta 
at  if  judgment  has  been  rendered  against  the  sheriff,  in  an  action  brought 
to  the  escape,  and  due  notice  of  the  pendency  of  the  action  was  given  to 
me  prisoner  and  his  sureties,  to  enable  them  to  defend  the  same,  the  judg- 
ment against  the  sheriff  is  conclusive  evidence  of  his  right  to  recover  against 
tte  pnsoner  and  his  sureties,  to  whom  the  notice  was  given,  as  to  any  matter 
wuch  was  or  might  have  been  controverted,  in  the  action  against  the  sheriff. 

§162.  Smmnazy  judgment  for  sheriff.  In  an  action  brought  bv  a 
Aeriff  on  an  undertaking  for  the  jail  liberties,  if  it  appears  to  the  court,  upon 
I  motion  made  in  behalf  of  the  sheriff,  that  judgment  has  been  rendered 
ftgunst  him,  for  the  escape  of  the  prisoner,  and  that  due  notice  of  the  pen- 
dency of  the  action  against  him,  was  given  to  the  prisoner  and  his  sureties, 
to  enable  them  to  defend  the  same,  the  court  must  order  a  summary  judg- 
ment for  the  plaintiff;  and  the  judgment  must  be  entered  accordingly,  with 
Ike  costs.    FAm'd  Ch.  648  op  1886.J 

8 163.  Raqntfidtes  of  application  therefor.  But  to  entitle  a  sheriff  to 
Bwe  for  such  a  judgment,  he  must  have  served  a  copy  of  his  complaint,  and 
giTcn  twenty  days'  notice  of  the  motion. 

§  164.  Such  judgment  when  stayed.     Id. ;   when  vacated.     If  ^t 

ippears,  on  the  hearing  of  the  motion,  that  the  defendants  have  a  meritorious 
Wence,  which  was  not  controverted  in  the  action  against  the  sheriff,  and 
which  by  law  could  not  have  been  so  controverted,  the  court  may  stay  pro- 
ceeding on  the  judgment,  with  such  limitations  and  upon  such  terms,  as  it 
deems  just,  until  a  trial  in  the  action ;  but  the  judgment  must  stand  as  a 
86CDritv  for  the  sheriff.  If  the  defence  is  established,  the  court  must  vacate 
fte  judgment,  and  render  judgment  for  the  defendant. 

§  165.  Judgment  against  sheriff  is  evidence  of  dajnages.  In  an  action 
IvD^ht  by  a  sheriff  on  an  undertaking  for  the  jail  liberties,  a  judgment 
^ganist  him  for  the  escape  of  the  prisoner,  is  evidence  of  the  damages  sus- 
tained bv  him,  as  if  it  had  been  collected ;  and  he  may  recover  his  reasonable 
Attorney  s  and  counsel  fees,  and  other  expenses  in  defending  the  action 
igtmrt  him,  as  part  of  his  damages.    [Am'd  Ch.  648  of  1886.  J 

§  166.  Assignment  of  undertaking.  If  an  undertaking  for  the  jail  Hber- 
%  is  forfeited  before  the  earns  is  dulp  allowed  the  party  at  whose  instance  the 
pHBoner  was  confined,  or,  in  case  of  his  death,  his  executor  or  administrator, 
«ajf  eiert  to  bring  an  acHan  an  the  undertaking.     [Am'd  Ch.  648  of  1886.] 

1 167.  Action  on  undertaking  by  assignee ;  damages  recoverable. 

™P«wm  90  deeting  may  maintain  an  action  on  the  undertaking,  where  an 
J**  might  be  maintained  by  the  sheriff;  and  he  may  recover  the  same 
™"»gw  for  the  breach  of  the  condition,  which  he  might  have  recovered  in 
<fticlloii  againslf  the  sheriflE;  for  the  escape.    [Am'd  Ch.  648  of  1886.J 
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§  168.  Such  assignment  bars  action  against  sheriff  The  commenc^^ 
merU  of  such  an  action  shaU  be  deemed  an  election  and  is  a  bar  to  an  action,  by 
or  on  behalf  of  such  person^  against  the  sherifif  or  other  officer  accepting  such 
an  undertaking^  for  an  escape  by  the  prisoner  executing  the  undertaking^ 
amounting  to  a  breach  of  the  conditions  thereof,  unless  the  escape  was  with 
the  assent  of  the  sheriff  or  other  officer.     [Am*d  Gh.  648  of  1886. J 

§  169.  Defense  in  action  by  assignee.  In  an  action  brought  as  pro^ 
videdfor  in  the  three  last  sections^  the  defendant  may  make  any  defense,  which 
he  might  make,  if  the  action  was  brought  by  the  sheriff.  [Am'd  Ch.  648  op 
1886.J 

§  170.  Stay  of  proceeding?  where  assignment  is  not  taken.    If  the 

person  so  entitled  to  bring  an  action  on  the  undertaking  for  the  jail  liberties, 
in  lieu  of  making  such  election,  brings  an  action  against  the  sheriff  for  the 
escape,  the  court  may,  except  where  the  escape  was  made  with  the  sheriff^s 
assent,  stay  proceedings  upon  a  judgment  recovered  against  the  sheriff,  with 
such  limitations,  and  upon  such  terms  as  it  deems  just,  until  he  has  had  a 
reasonable  time  to  prosecute  the  undertaking^  and  collect  a  judgment  recov- 
ered thereon.    [Am'd  Ch.  648  of  1886.] 

§  171.  Defence  of  sheriff  in  action  for  escape*  In  an  action  against  a 
Bheriff  or  other  officer,  for  the  escape  of  a  prisoner,  it  is  a  defence,  that  the 
escape  was  without  the  assent  of  the  defendant,  and  that  at  the  commence- 
ment of  the  action,  he  had  the  prisoner  within  the  libertiesi  either  by  his 
Toluntary  return,  or  by  recapture.  % 

TITLE  III. 

Application  of  the  foregoing  provisions  to  the  proceedings  of  a  coroner. 

Sbction  172.  Duties  of  coroner  when  sheriff  is  &  party. 

173.  Any  one  of  the  coroners  may  act. 

174.  Arrest  of  sheriff  by  coroner. 

175.  Sheriff;  how  confined. 

176.  Place  of  confinement  to  be  deemed  a  JaiL 

177.  Sheriff  to  be  admitted  to  jail  liberties ;  liability  of  coroner  for  sheriff's  e8cai>a 

178.  Coroner  may  prosecute,  etc.,  bond  for  liberties. 

179.  Duties  of  coroner  where  sheriff  is  plaintiff, 

180.  Such  prisoner  entitled  to  jail  liberties,  etc 

181.  Escape  of  such  prisoner. 

§  172.  Duties  of  coroner  when  sheriff  is  a  party.  In  an  action  or 
special  proceeding,  to  which  the  sheriff  of  a  county  is  a  party,  a  coroner  of 
the  same  county  has  all  the  power,  aud  is  subject  to  all  the  duties  of  a  sheriff, 
in  a  cause  to  which  the  sheriff  is  not  a  party ;  except  as  otherwise  specially 
prescribed  by  law. 

§  173.  Any  one  of  the  coroners  may  act  A  mandate  in  a  civil  action 
or  si^ecial  proceeding  which  must  or  may  be  executed  by  the  coroners,  or  by 
a  coroner  of  a  county,  must  be  directed  either  to  a  particular  coroner,  or 
generally  to  the  coroners  of  that  county.    Where  such  a  mandate  is  directed 

generally  to  the  coroners  of  a  county,  or  requires  them  to  do  any  act,  it  may 
e  executed,  and  a  return  thereto  may  be  made  and  signed,  by  one  of  them ; 
but  such  an  act  or  return  does  not  affect  the  others. 

§  174.  Arrest  of  sheriff  by  coroner.  Where  a  mandate,  requiring  the 
arrest  of  the  sheriff  of  the  county,  is  directed  to  a  coroner,  he  must  execute 
the  same  in  the  manner  prescribed  by  law,  with  respect  to  the  execution  of 
a  similar  mandate  by  a  sheriff;  and  he  is  authorizea  to  tc^e  an  undertaking 
on  the  .arrest,  or  an  undertaking  for  the  jail  liberties,  in  a  like  case,  and  in 
like  manner,  and  with  like  effect  as  where  such  an  undertaking  may  be 
taken  by  a  sheriff.    [Am*d  Ch.  648  of  1886.] 
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Ch.  2,  Tit  3.  CORONER'S  DUTIES.  §§  175-181. 

§  175.  Sheriff;  how  confined.  Where  the  actual  confinement  of  a  sheriff 
by  a  coroner,  on  a  mandate,  is  required  or  authorized  by  law,  he  must  be 
confined  1^  the  coroner,  in  a  house  situated  within  the  liberties  of  the  jail 
of  the  county,  other  than  the  sheriff's  house  or  the  jail,  in  the  same  manner 
as  a  sheriff  is  required  by  law  to  confine  a  prisoner  in  the  jail. 

§  176.  Place  of  confinement  to  be  deemed  a  jail.  That  house  there* 
upon  becomes  the  jail  of  the  county,  for  the  use  of  the  coroner ;  and  each 
provision  of  law  relating  to  the  jail,  or  to  an  escape  from  the  jail,  applies 
thereto,  while  the  sheriff  is  confined  therein. 

g  177.  Sheriff  to  be  admitted  to  jail  liberties ;  liability  of  coroner 
far  sheriff's  escape.  A  sheriff  so  arrested  must  be  admitted  to  the  liber- 
ties of  the  jail  of  the  county,  in  a  like  case,  and  upon  executing  a  like  under- 
taking  to  the  coroner,  as  prescribed  by  law  for  a  prisoner  in  the  sheriff's 
custody.  For  an  escape  of  the  sheriff  from  the  liberties,  the  coroner  is  liable, 
in  the  same  manner,  and  to  the  same  extent,  as  a  sheriff  for  a  similar 
escape ;  and  he  may  make  the  same  defense  as  a  sheriff.  [Am*d  Ch.  648  of 
1886.] 

§  178.  Coroner  may  prosecute,  etc.,  undertaking  for  libertiea   The 

coroner  may  prosecute  an  undertaking  for  the  liberties  taken  by  him,  and  is 
entitled  to  all  the  rights,  and  subject  to  all  the  liabilities,  prescribed  by  law, 
with  respect  to  a  similar  undertaking  taken  by  a  sheriff.  The  undertaking 
may  be  assigned  by  him,  to  the  party  at  whose  instance  the  sheriff  was  ar- 
rested ;  and  the  same  proceedings  may  be  had  thereupon,  as  upon  an  under^ 
taking  taken  and  assigned  by  a  weriff  in  a  similar  case.  IAm'd  Ch.  648  of 
1886.] 

§  179.  Dnties  of  coroner  where  sheriff  is  plaintiff  A  person  arrested 
by  a  coroner,  in  an  action  or  special  proceeding,  in  which  the  sheriff  of  the 
county  is  plaintiff,  must  be  confined  in  the  jail  of  the  county,  in  a  case  where 
such  a  confinement  is  required,  or  authorized  by  law ;  but  the  coroner  is  not 
liable  for  an  escape  of  the  prisoner  from  the  jail,  after  he  has  been  confined 
Uierein.  A  person  so  confined  must  be  kept  and  treated,  in  all  respects,  like 
a  prisoner  confined  by  the  sheriff. 

§  180.  Such  prisoner  entitled  to  jail  liberties,  etc.  A  person  so  ar- 
rested by  a  coroner,  is  entitled  to  be  discharged,  or  to  the  liberties  of  the 
jaU,  as  the  case  requires,  upon  giving  an  undertaking  to  the  coroner,  in  the 
Uke  manner,  and  in  a  like  case,  in  which  a  person  arrested  by  a  sheriff  would 
be  entitled  to  be  discharged,  or  to  the  liberties.  The  undertaking  so  given, 
must  be  in  all  respects  similar  to  that  required  to  be  given  to  a  sheriff;  and 
it  has  the  like  effect,  and  may  be  assigned  and  proceeded  upon  in  like 
manner.     [Am'b  Ch.  648  of  1886.] 

§  181.  Escape  off  such  prisoner.  A  coroner  is  answerable  for  an  escape 
of  a  prisoner,  admitted  by  him  to  the  liberties  of  the  jail,  in  the  same  manner 
and  to  the  same  extent,  as  a  sheriff,  and  may  interpose  a  like  defence. 
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TITLE  IV. 

Powers,  duUef  rmd  liabilities  of  an  incoming  and  outg&in{;  sheriff 

touching  the  matters  included  in  this  chapter. 

Bscnov  182.  Certificate  to  be  foniished  to  new  Bheriff. 

183.  Powers  of  former  sheriff;  when  to  oeaae. 

184.  Jails,  process,  etc.,  to  be  delivered  to  new  sheriff. 

185.  Former  sheriff  to  execute  instrument. 

186.  Former  sheriff  to  execute  certain  process. 

187.  Certain  orders  to  be  delivered  to  and  returned  bv  new  sheriff. 

188.  Delivery  of  prisoners,  process,  etc.,  how  enforced. 

189.  Under-sheriff,  etc.,  when  to  comply  with  foregoing^  provisions. 

§  182.  Certificate  to  be  furniahed  to  new  sheriiE  Where  a  new  sherifT 
has  been  elected  or  appointed,  and  has  qualified  and  given  the  security 
required  by  law,  the  clerk  of  the  county  must  furnish  to  the  new  sheriff  a 
certificate,  under  his  hand  and  official  seal,  stating  that  the  person  so  appointed 
or  elected,  has  so  qualified  and  given  security. 

§  183.  Powers  of  former  sheriff ;  when  to  cease.  Upon  the  commence- 
ment of  the  new  sheriff's  term  of  office,  and  the  service  oi  the  certificate  on 
the  former  sheriff,  the  latters  powers  as  sheriff  cease,  except  as  otherwise 
expressly  prescribed  by  law. 

§  184.  Jails,  process,  etc.,  to  be  delivered  to  new  sheriff  Within  ten 
days  after  the  service  of  the  certificate,  upon  the  former  sheriff,  he  must 
deliver  to  his  successor : 

1.  The  jail,  or  if  there  are  two  or  more,  the  jails  of  the  county,  mth  all 
their  appurtenances,  and  the  property  of  the  county  therein. 

2.  All  the  prisoners  then  confined  in  the  jail  or  jails. 

8.  All  process,  orders,  commitments,  and  all  other  papers  and  documents, 
authorizing,  or  relating  to  the  confinement  or  custody  of  a  prisoner,  or,  if 
such  a  process,  order,  or  commitment  has  been  returned,  a  statement  in  writ- 
ing of  the  contents  thereof,  and  when  and  where  it  was  returned. 

4.  All  mandates,  then  in  his  hands,  except  such  as  he  hna  fully  executed, 
or  has  begun  to  execute,  by  the  collection  of  money  thereon,  or  by  a  seiasure 
of  or  levy  on  money  or  other  property,  in  pursuance  thereof. 

tl85.  Former  sheriff  to  execute  instmment.  At  the  time  of  the 
very,  the  former  sheriff  must  execute  an  instrument,  reciting  the  prop- 
erty, documents,  and  prisoners  delivered,  specifying  particularly  the  process 
or  other  authority,  by  which  each  prisoner  was  committed  and  is  detained  and 
whether  the  same  has  been  returned  or  is  delivered  to  the  new  sheriff.  The 
instrument  must  be  delivered  to  the  new  sheriff,  who  must  acknowledge,  in 
writing,  upon  a  duplicate  thereof,  the  receipt  of  the  property,  documents  and 
prisoners,  therein  specified ;  and  deliver  such  duplicate  and  acknowledgment 
to  the  former  sheriff. 

§  186.  Fonner  sheriff  to  execute  certain  process^  Notwithskauding' 
the  election  or  appointment  of  a  new  sheriff,  the  former  she^ili  must  return, 
in  his  own  name,  each  mandate  which  he  has  fully  executed  •  and  must  pro- 
ceed with  and  complete  the  execution  of  each  mandate  which  he  has  began 
to  execute,  in  ttie  manner  specified  in  Buodivisitm  fourth  of  the  last  sectuni 
but  one. 
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CL  3»  nt  4.  NEW  SHERIPP.  §§  187-189. 

§  187.  Certain  ordaxB  to  be  delivered  to  and  returned  by  new 
sbmUL  Where  a  person,  arrested  by  virtue  of  an  order  of  arrest,  is  cou- 
finedy  either  in  jail,  or  to  the  liberties  thereof,  at  the  time  of  assigning  and 
deliyerin^  the  jail  to  the  new  sheriff,  the  order,  if  it  is  not  then  returnable, 
must  be  aelivered  to  the  new  sheriff,  and  be  returned  by  him  at  the  return 
day  thereof,  with  the  proceedings  of  the  former  sheriff  and  of  the  new 
sheriff  thereon. 

§  188.  Delivery  of  prisoners,  process,  etc.,  how  enibrced.  If  the 
toimer  sheriff  neglects  or  refuses  to  deliver  to  his  successor,  the  jail,  or  any 
of  the  property,  documents  or  prisoners  in  his  charge,  as  prescribed  in  this 
title,  his  successor  must,  notwithstanding,  take  possession  of  the  jail,  and  of 
the  property  of  the  county  therein,  and  the  custody  of  the  prisoners  therein 
eonnnea,  and  proceed  to  compel  the  delivery  of  the  documents  withheld  as 
psfescribed  bylaw. 

§189.  ITnder-sherifl^  etc.,  when  to  comply  with  foregoing  provisions. 
Vf  at  the  time  when  a  new  sheriff  qualities,  and  gives  the  security  required 
b7  law,  the  office  of  the  former  sheriff  is  executed  by  his  under-sheriff,  or  by 
I  eoroner  of  the  county,  or  a  person  specially  authorized  for  that  purpose,  he 
nnst  comply  with  the  pfovinons  of  this  title,  and  perform  the  duties  thereby 
niiiiired  of  ihe  former  ahenS* 
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§  190.  COURT  OF  APPEAia.  Tit  1,  Ch.  3. 

CHAPTER  IIL 

CIVIL  JURISDICTION  OP  THE  PRINCIPAL  COURTS  OP  RECORD; 
ORGANIZATION;  MEMBERS,  AND  OFFICERS  THEREOF;  DIS- 
TRIBUTION, AND  DISPATCH  OF  BUSINESS  THEREIN. 

TITLE      I.  — The  court  of  appeals. 

TITLE    11. — The  supreme  court,  inclutino  the  circuit  courts. 
TITLE  III. — The  superior  city  COURTS. 
TITLE  IV. — The  marine  court  op  the  city  op  New  York. 
TITLE    V. —The  county  courts. 

TITLE  I. 
The  cowrt  of  appeals. 

Abtiolb  1.  Jurisdiction,  and  mode  of  exercising  the  same ;  general  powers ;  terms  and 
sittings. 

2.  The  clerk  of  the  court. 

3.  The  State  reporter;  publication  and  distribution  of  the  reports. 

ARTICLE  FIRST. 

JuBUDICnOVy  Aim  MoDB  of  SXBBCISINa  THB  8AMB  ;   QBVKBAL  PoWBBS  ;  l^EBIfS  AHI>  SlROTaS* 

Sbctiov  190.  Cases  in  which  court  of  appeals  has  jurisdiction. 

191.  Exceptions  and  qualifications. 

192.  Appeals  fi*om  certain  orders,  how  heard. 
198.  Court  may  make  rules. 
194.  Remittitui*;   when  judgment  absolute  to  be  rendered,  and  proceedings 

thereupon. 
196.  Second  and  subsequent  appeals. 

196.  'Hmes  and  places  of  holding  terms. 

197.  Court  may  be  held  in  any  building ;  adjournments. 

198.  Officers  to  be  appointed  hj  court. 

§  190.  Cases  in  which  court  of  appeals  has  jtuisdlction.    The  court 
of  appeals  has  exclusive  jurisdiction  to  review,  upon  appeal,  every  actual 
!  determination,  made  at  a  general  terra,  by  the  supreme  court,  or  by  either 

of  the  superior  city  courts,  in  either  of  the  following  cases,  and  no  others: 

1.  Where  a  final  judgment  has  been  rendered,  in  an  action  commenced  in 
either  of  those  courts,  or  brought  there  from  another  court :  and  upon  such 
an  appeal  to  review  an  interlocutory  judgment  or  intermediate  order,  involv- 
ing the  merits,  and  necessarily  affecting  the  final  judgment. 
^^aaA^^    .       Where  an  order  had  been  made  in  such  an  action,  affecting  a  substau- 
I      'T/^  tial.right,  and  not  resting  in  discretion,  which  either  (first)  in  effect  deter- 
^»Atj»iU»->s4jvpiines  the  action,  and  prevents  a  final  judgment,  or  (second)  discontinues 


iirVi  .1^  .L  l^q  the  State  to  be  unconBtitutiX)nal,  and  the  determination  appears  from  the 
<7L  >i  ^  I     |f  ^^'^o^s  given  for  the  decision,  or  is  necessarily  implied  in  the  decision. 
'•  '**"W'iii    3.  Where  a  final  order,  affecting  a  substantial  right,  has  been  made  in  a 
special  proceeding  or  upon  a  summary  application  in  an  action,  after  judg- 
ment ;  and,  upon  such  an  appeal,  to  review  any  intermediate  order,  involv- 
ing the  merits,  and  necessarily  affecting  the  order  appealed  from. 

4.  When  an  interlociUarjf  judgment  has  been  enteredon  the  decision  o/ademur^ 
reff  prryoided  that  the  appeal  shall  be  taken  within  sixty  days  q/ter  the  service  on 
the  attorney  for  the  appellantf  of  a  copy  of  the  judgment  and  notice  of  the  entry 
thereof  arid  provided  also  that,  excepting  in  the  case  of  appeals  now  pending,  the 
general  term  shall  certify  that  in  its  opinion  the  question  arising  therein  is  of  suffi-- 
cient  importance  to  render  a  decision  by  the  court  of  appeals  desirable  btfore  pro^ 
ceeding  farther.     [Added  Ch.  61  or  1882.] 

[§  2.]  8o  much  of  the  provisions  of  the  subdivision  hereby  added  to  said  section 
one  hundred  and  niriety  as  precedes  th^  second  proviso  thereof  shall  apply  to  ap* 
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peals  already  pending  in  the  eouri  qf  appeals^  as  well  as  to  those  which  may  here' 
after  be  brought^  excepting  that  so  much  of  said  subdivision  as  limits  the  time  for 
the  UMng  qf  said  appeals  shaU  not  be  applicable  to  appeals  already  pending.  [Id.] 

§  191.  EzceptiODS  and  qnaTiflcation&  [Amended  by  Ch.  416  of  1877.] 
But.  the  jurisdiction,  conferred  by  the  last  section,  is  subject  to  the  following 
limitations,  exceptions,  and  conditions : 

1.  An  appeal  cannot  be  taken,  from  an  order  granting  a  new  trial,  on  a 
case  or  exceptions,  unless  the  notice  of  appeal  contains  an  assent,  on  the 
part  of  the  appellant,  that  if  the  order  is  affirmed,  judgment  absolute  shall 
be  rendered  against  the  appellant. 

2.  An  appeaJ  cannot  be  taken  in  an  action  commenced  in  a  court  of  a 
justice  of  the  peace  or  in  th^  city  court  of  New  Tork^  or  in  a  district  court  of 
that  city,  or  in  the  city  court  of  Yonkers,  or  in  a  justice's  court  of  a  city, 
unless  the  court  below  allows  the  appeal  by  an  order  made  at  the  general 
term  which  rendered  the  determination,  or  at  the  next  general  term  after 
judgment  is  entered  thereupon.  An  action  discontinued  because  the  answer 
set  forth  matter  showing  that  the  title  to  real  property  came  in  question,  and 
afterwards  prosecuted  in  another  court,  is  not  deemed  to  have  been  com- 
menced in  the  court  wherein  the  answer  was  interposed,  within  the  meaning 
of  this  subdivision.  [Am^d  Ch.  418  of  1886 ;  Ch.  435  of  1887 ;  Ch.  562  of 
1888.] 

\  An  appeal  cannot  be  taken  from  a  judgment,  or  from  an  order  granting 
or  refusing  a  new  trial,  except  in  an  action  or  special  proceeding  affecting 
the  title  to  real  property,  or  an  interest  therein,  if  the  matter  in  controversy, 
ezeludinK  costs,  is  less  than  five  hundred  dollars ;  unless  the  court  below, 
by  an  order  made  at  the  general  term  which  rendered  the  determination,  or 
at  the  next  general  term  after  judgment  is  entered  thereupon,  allows  the 
appeal,  on  .he  ground  that  a  question  of  law  is  involved,  which  ought  to  be 
reviewed  by  the  Court  of  Appeals. 

If  an  appeal  is  taken,  by  the  plaintiff,  from  a  jud^ent  rendered  in  an 
action  not  founded  upon  a  contract,  the  sum  for  which  the  complaint  de- 
mands judgment,  or,  if  the  action  is  to  recover  one  or  more  chattels,  the  value 
of  the  chattels,  ag^statgdjg^e  conaplaint,  is  deemed  to  beUji^mountoftbe 
°^^^S4P-^J^j^^^^y*^^^^^^  iKeTasntibdi  vision,  unl^sTtEedelenSanThas 
intffposeZrS*T$ounler-claim ;  in  which  case  the  counter-claim  must  be  in- 
dnded,  in  determining  the  amount  in  controversy.  '       '  - 

§  192.  Appeals  from  orders.  An  appeal  from  an  interlocutory  judgment 
ofoarruling  or  sustaining  a  demurrer^  and  an  appeal  from  an  order  under  sub- 
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division  second  of  the  last  section  but  one,  except  an  order  which  in  eflfect 
determines  the  action  and  prevents  a  final  judgment,  or  discontinues  the 
action,  or  grants  or  refuses  a  new  trial  upon  a  case  or  exceptions,  may  be 
noticed  for  hearing  on  a  motion  day  and  heaid  as  a  motion.  [Am'd  Ch.  151 
OF  1887.] 

§  193.  Court  may  make  rules.  The  court  may  from  time  to  time  make, 
alter,  and  amend,  rules,  not  inconsistent  with  the  Constitution  or  statutes  of 
the  State,  regulating  the  practice  and  proceedings  in  the  court,  and  the 
admission  of  attorneys  and  counsellors  at  law^  to  practice  in  all  the  courts 
of  record  of  the  State. 

g  194.  RemitUtiir ;  when  judgment  absolute  to  be  rendered,  and 
proceedings  thereupon.  The  judgment  or  order  of  the  court  of  appeals 
must  be  remitted  to  the  court  below,  to  be  enforced  according  to  law.  Upon 
an  appeal  from  an  order  granting  a  new  trial,  on  a  case  or  exceptions,  if  the 
court  of  appeals  determines  that  no  error  was  committed  in  granting  the 
new  trial,  it  must  render  judgment  absolute  upon  the  right  of  the  appel- 
lant; and  after  its  judgment  has  been  remitted  to  the  court  below,  an 
assessment  of  damages,  or  any  other  proceeding,  requisite  to  render  the 
judgment  effectual,  may  be  had  in  the  latter  court. 

§  195.  Second  and  subsequent  appeals.  Upon  a  second  and  each  sub- 
sequent appeal,  including  a  case  where  a  former  appeal  has  been  dismissed 
for  a  defect  or  irregularity,  the  time  of  filing  the  relPUrn,  upon  the  first 
appeal,  determines  the  place  of  the  cause  upon  the  calendar. 

§  196.  Times  and  places  of  holding  terms.  The  terms  of  the  court  of 
appeals  must  be  appointed  to  be  held,  at  such  times  and  places  as  the  court 
thinks  proper,  and  continued  as  long  as  the  public  interest  requires. 

§  197.  CfOurt  may  be  held  in  any  building ;  adjournments.  A  term 
of  the  court  may  be  appointed  to  be  held  in  a  building,  other  than  that 
designated  by  law  for  holding  courts.  A  term  may  be  adjourned  from  the 
place  where  it  is  appointed  to  be  held,  to  another  place  in  the  same  city. 
One  or  more  of  the  judges  may  adjourn  a  term,  without  day,  or  to  a  day 

certain. 

§  198.  Officers  to  be  appointed  by  court  The  court  may,  from  time 
to  time,  by  an  order  eiit-red  in  its  minutes,  appoint  and  remove  its  clerk, 
its  reporter,  and  such  attendants  as  it  deems  necessary. 

ARTICLE  SECOND. 

The  Clbkk  of  thb  Court. 

Sbction  199.  Clerk  of  the  court  of  appeals  to  give  bonds ;  rooms  for  his  office. 

200.  To  appoint  a  deputy.     Powers  of  deputy. 

201.  May  employ  assistants  in  his  office.    Special  deputy. 

202.  Is  successor  of  former  clerk  of  court  of  appeals. 

203.  Money  in  custody  of  clerk  to  be  deposited  m  bank. 

204.  Clerk  to  report  to  court  of  appeals  concerning  money. 

205.  Amount  deposited  to  be  certified  by  cashier. 

206.  Court  may  order  money  to  be  invested ;  restrictions  as  to  drawing  money 

from  bank. 

207.  Court  may  appoint  person  to  examine  accounts. 

208.  Court  may  make  rules  concerning  money. 

J  199.  Clerk  of  the  court  of  appeals  to  give  bond ;  rooms  for  his 
ce.  The  clerk  of  the  court  of  appeals,  before  entering  upon  the  duties 
of  his  office,  must  subscribe  and  file  the  Constitutional  oath  of  office,  and 
must  execute  and  file  in  the  Comptroller's  office  a  bond  to  the  people  of  the 
State,  in  the  penalty  of  twenty-five  thousand  dollars,  with  two  sufficient 
sureties,  approved  by  the  Comptroller  and  conditioned  for  the  faithful  per- 
formance of  the  duties  of  his  office.  If  the  bond  is  forfeited  by  a  breach 
of  its  condition,  the  court  of  appeals  must,  by  order,  direct  an  action  to  be 
brought  thereon.  The  money  recovered  must  be  applied,  under  the  direc- 
tion of  the  court  of  appeals,  to  indemnify  the  persons  aggrieved  by  the 
breach,  in  proportion  to  their  respective  losses,  and  to  make  good  any  other 
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kfiSy  occasioned  by  the  breach.  The  clerk  must  keep  his  office  at  the  city  of 
Albany,  and  the  trustees  of  the  State  Hall  must  assign  him  suitable  rooms 
therein  for  that  purpose. 

^  200.  To  appoint  a  deputy.  Fowera  of  deputy.  The  clerk,  by  a 
imtingy  under  his  hand  and  the  seal  of  the  court,  filed  in  his  office,  from 
time  to  time  must  appoint,  and  may  at  pleasure  remove,  a  deputy-clerk,  who 
is  entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law.  Before 
entering  upon  his  duties,  the  deputy-clerk  must  subscribe  and  file  in  the 
cleric*8  office  the  Constitutional  oath  of  office.  While  the  clerk  is  absent  from 
his  office,  or  from  the  sitting  of  the  court,  or  the  office  of  clerk  is  vacant,  the 
deputy-clerk  has  all  the  powers  and  is  subject  to  all  the  duties  of  the  clerk. 

§201.  Bffay  employ  assistants  in  his  office.  Special  deputy. 
'Amended  by  Ch.  416  of  1877.]  The  clerk  may,  with  the  approbation  of 
the  *  in  writing  of  the  judges  of  the  court  or  a  majority  of  them,  employ  as 
many  assistants  in  his  office  as  are  necessary.  He  may  from  time  to  time 
appoint,  and  at  pleasure  remove,  his  assistants.  Each  assistant  is  entitled 
ui  a  compensation,  fixed  and  to  be  paid  as  prescribed  by  law.  The  clerk 
may  appoint  one  of  his  assistants  as  special  deputy-clerk,  who  possesses,  in 
the  absence  of  the  clerk  and  the  deputy-clerk,  the  same  power  and  authority 
&s  the  clerk  at  any  sitting  of  the  court  which  he  attends,  with  respect  to  the 
business  transacted  thereat. 

§  202.  Is  successor  of  former  clerk  of  court  of  appeals.  All  money, 
stocks,  securities,  bonds,  mortgages  and  other  things  in  action,  and  other 
property,  which  were  possessed  by  the  last  clerk  of  the  court  of  appeals, 
elected  by  the  people  oy  virtue  of  his  office,  have  been  transferred  to,  and 
have  become  possessed  by  and  vested  in,  the  clerk  appointed  by  the  court, 
a6  the  successor  in  office  of  the  last  elected  clerk,  notwithstanding  the  change 
in  the  mode  of  appointment  to  the  office  and  in  the  tenure  thereof, 

§  203.  Money  in  custody  of  clerk  to  be  deposited  in  bank.  All 
money  now  in  the  custody  or  under  the  control  of  the  clerk,  and  all  other 
money  which  may  hereafter  be  paid  to  or  received  by  him  on  account  of  a 
fund,  or  in  a  cause,  must  be  deposited,  until  invested  as  prescribed  in  this 
article,  in  such  bank  or  banks  as  the  court  of  appeals  directs.  Accounts 
thereof  must  be  kept  with  the  banks  in  manner  and  form  as  the  court  directs. 

§  204.  OLerk  to  report  to  court  of  appeals,  concerning  money.  On 
the  first  Tuesday  of  January,  and  on  the  first  Tuesday  of  July  in  each  year, 
the  clerk  must  transmit  to  the  chief-judge  a  statement,  verified  by  his  affi- 
davit, of  all  money  then  remaining  in  court  or  in  his  hands,  which  must 
specify: 

1.  The  fund  or  the  title  of  the  cause  in  or  on  account  of  which  each  sum 
of  money  was  paid. 

2.  The  party  by  whom  it  was  paid,  and  generally  for  what  purpose. 

3.  The  time  of  payment  and  the  amount  paid. 
4  The  bank  in  which  it  is  deposited. 

§  205.  Amount  d^;x>slted  to  be  certified  by  cashier.    The  statement 

nust  be  accompanied  with  a  certificate  of  the  cashier  of  each  bank  in  which 

a  deposit  is  stated  to  have  been  made,  to  the  effect  that  the  total  amount 

stated  to  be  deposited  is  actually  in  the  bank,  placed  to  the  credit  of  the 

derk,  as  clerk  of  the  court  of  appeals,  and  not  mingled  with  any  other 

account. 
§  206.  Court  may  order  money  to  be  invested ;  restrictions  as  to 

drawing  money  frrai  bank    The  court  may,  by  order,  direct  any  portion 

of  the  money  to  be  invested  in  the  public  debt  of  the  State,  or  of  the  United 

States,  or  in  approved  interest-bearinK  mortgages  upon  real  property.     It 

may  in  like  manner  direct  any  sum  of  money,  or  any  security,  to  be  trans- 

- — I I  —  ^ 
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ferred  or  disposed  of,  as  the  court  thinks  proper.  The  clerk  shall  not  invest 
any  money,  except  pursuant  to  such  a  direction.  Money  deposited  shall  not 
be  drawn  from  the  bank,  except  on  a  check,  signed  by  the  clerk  and  coun- 
tersigned by  tbe  chief-judge,  or,  in  his  absence,  by  an  associate  judge  of  the 
court. 

§  207.  CfOnrt  may  appoint  penson  to  eatamine  accoiint&  The  court 
may  also,  from  time  to  time,  appoint  a  suitable  person  to  examine  the  accounts 
kept  by,  and  the  securities  in  the  custody  of  the  clerk,  who  shall  be  paid  by 
the  Comptroller  for  that  service  a  reasonable  sum,  certified  by  the  chief-judge. 

§  208.  CfOnrt  may  make  rales  concemixig  money.  The  court  may 
also,  from  time  to  time,  make  such  regulations  concerning  the  money  and 
securities  specified  in  this  article,  making  deposits,  keeping  accounts  and 
drawing  money,  as  it  deems  proper ;  but  each  regulation  so  made  must  be 
entered  in  the  minutes. 

ARTICLE  THIRD. 

Thb  Statb  Rbpobtbr  ;  Publication  akd  Distributiok  of  the  Rbfobts. 

fiBCTioir  209.  State  reporter  ia  the  reporter  of  court  of  appeals. 

210.  His  duty. 

211.  Not  to  be  interested  in  publication ;  contracts  for  publication. 

212.  Copyright  of  reports. 

213.  Secretary  of  State  to  distribute  reports. 

214.  Unreported  decisions,  etc.,  to  be  delivered  by  reporter  to  succeasor. 
215  Opinions,  etc.,  not  to  be  delivered,  except,  etc. 

216.  Gertaia  opinions  to  be  deposited  with  cderk. 

§  209.  State  reporter  is  the  reporter  off  the  court  of  appeals.    The 

reporter  appointed  by  the  court  of  appeals  is  styled  the  State  reporter ;  and 
each  provision  of  a  statute,  wherein  the  State  reporter  is  mentioned,  applies 
to  the  officer  thus  appointed. 

§  210.  His  duty.  The  State  reporter  must  report  every  cause  determined 
in  the  court  of  appeals,  which  the  court  directs  him,  or  which  the  public 
interest  in  his  judgment,  requires  him  to  report.  To  enable  him  to  perform 
that  duty,  the  judges  of  the  court  must  deliver  to  him  the  written  opinions, 
rendered  in  each  cause  so  determined.  Each  decision  of  the  court,  which  is 
reported,  must  be  so  reported  as  soon  as  practicable  after  it  is  made ;  and  if 
the  reporter  neglects  faithfully  to  perform  that  duty,  it  is  the  duty  of  the 
court  to  remove  him  from  office. 

§  211.  Not  to  be  interested  in  publication  ;  contracts  for  publics* 
tion.  The  State  reporter  shall  not  have  any  pecuniary  interest  in  the  reports  ; 
but  a  contract  for  the  publication  thereof,  under  his  supervision,  must,  from 
time  to  time,  be  made,  in  behalf  of  the  people,  by  the  State  reporter.  Secretary 
of  State,  and  Comptroller,  with  the  person  or  persons  who  agree  to  furnish  to  the 
Secretary  of  State,  so  many  copies  of  each  volume,  as  may  bo  needed  to 
enable  him  to  comply  with  the  next  section  but  one ;  and  also  to  publish  and 
sell  the  reports,  on  terms  the  most  advantageous  to  the  public,  regard  being' 
had  to  the  proper  execution  of  the  work,  and  at  a  price  not  exceeding  three 
dollars  for  a  volume  of  not  less  than  five  hundred  pages.  Each  contract,  so 
entered  into,  must  provide  for  the  publication  of  the  reports,  for  three  years 
from  the  expiration  of  the  time  specified  for  that  purpose  in  the  last  contract. 
If  the  State  reporter,  Secretary  of  State,  and  Comptroller  unite  in  determin- 
ing, that  a  contract  has  not  been  faithfully  kept  by  the  person  or  persons 
agreeing  so  to  publish  the  reports,  they  may,  by  an  instrument  in  writing* 
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under  their  hands,  filed  in  the  office  of  the  Secretary  of  State,  annul  the 
same  from  a  time  specified  in  the  instrument;  and  thereupon  thoy  may 
enter  into  a  new  contract,  for  the  publication  of  the  reports,  for  three  years 
from  the  time  so  specified.  Before  entering  into  a  contract,  the  State  repor- 
ter. Secretary  of  State,  and  Comptroller  must  advertise  for,  receive,  and 
condder  proposals  for  the  publication  of  the  reports. 

§  212.  Copyright  of  reports.  [AMEr^BED  by  Ch.  416  of  1877.]  Neither 
State  reporter  nor  any  other  person  shall  obtain  a  copyright  for  the 
opinions  contained  in  the  reports ;  and  the  same  may  be  published  by  any 
person.  But  the  copyright  of  the  statements  of  facts,  of  the  head-notes,  and 
of  ail  other  notes  or  references,  prepared  by  the  State  reporter,  must  be  taken 
by,  and  shall  be  vested  in  the  Secretary  of  State,  for  the  benefit  of  the  people 
of  the  State 

i\  213.  Secretary  of  State  to  distribute  reports.  Of  the  copies  of  each 
ame  of  the  reports,  furnished  to  the  Secretary  of  State,  he  must 'deliver 
one  to  the  clerk  of  each  county,  for  the  use  of  the  county,  and  deposit  one  in 
the  office  of  the  attorney-general,  one  with  the  clerk  of  the  court  of  appeals, 
for  the  use  of  that  court,  and  three  in  the  State"  library. 

§  214.  Unreported  decisions,  etc.,  to  be  delivered  by  reporter  to 
Boccessor.  A  State  reporter  must,  on  the  appointment  of  his  successor, 
deliver  to  him  all  papers  in  his  hands,  pertaining  to  a  cause  which  he  has 
not  reported,  or  which  are  not  necessary  to  be  retained  by  him,  to  complete 
the  publication  of  a  volume,  which  is  then  partly  printed. 

§  215.  Opinions,  etc.,  not  to  be  delivered,  except,  etc.  A  State 
reporter,  after  the  expiration  of  his  term  of  office,  shall  not  deliver  a  paper 
specified  in  the  last  section,  or  a  copy  thereof,  to  any  person  other  than  his 
euccessor  in  office,  or  the  publisher  of  a  partly  printed  volume  ;  except  that 
a  copy  of  such  a  paper  may  be  furnished  by  him,  during  a  vacancy  in  the 
office,  to  a  judge  of  the  court,  or  to  the  attorney  for  a  party  to  the  cause  to 
which  it  relates  « 

§  216.  Certain  opinions  to  be  deposited  with  derk.  The  State  reporter 
must  deposit  with  the  clerk  of  the  court,  all  opinions  delivered  to  him,  which 
are  not  to  be  reported,  immediately  after  the  publication  of  the  reports  of 
the  other  cases,  decided  at  the  same  time.  They  must  be  properly  filed 
and  preserved,  by  the  clerk. 


TITLE  II. 

The  supreme  court,  indvMng  the  etrcuU  courts, 

^sncLB  1.  Jurisdiction  and  powers ;  designations  of  terms ;  distribution  of  business  among^ 
the  terms  and  judges ;  attendants  upon  the  mttings ;  miscellaneous  provisions. 

2.  The  supreme  court  reporter, 

3.  Stenographers. 

ARTICLE  FIRST. 

JvRKDtcnos  AKD  PowBSS  ;  Dbsigvatioit  of  Terms  ;  Distribittion  of  Business  among  trb 
Tbsxb  ajtd  Judobs  ;  Attendants  upon  the  Sittings  ;  Mibgbllanboub  Provisions. 

^BcnoN  217.  Greneral  jurisdiction  of  supreme  court. 

218.  Supreme  court  may  change  place  of  trial  of  actions  pending  in  other  courtly 
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SacnoH  219.  Judicial  departments  ;  general  tei-nis. 

220.  Presiding  and  afisociate  justices ;  how  long  to  act. 

221.  Vacancies;  how  filled. 

222.  Assignment  of  duties  to  justice  whose  designation  is  revcked, 

223.  Desi^ation,  etc.,  to  be  tiled  with  Secretary  of  State. 

224.  Pi^esiding  and  associate  justices  may  act  out  of  their  departments 

225.  Times  and  places  of  holding  general  terms ;  how  appointed. 

226.  Appointment  to  be  publuthed. 

227.  Appointment  may  be  made  or  filed  after  the  prescribed  time. 

228.  "When  associate  justice  to  preside,  etc. 
**'229.  Justice  in  place  of  one  disqualified. 

230.  General  term,  held  by  two  justices.    Ke-argument,  etc. 

281.  When  cause  to  be  heard  in  another  department. 

232.  Appointments  of  special  terms,  circuit  courts,  and  courts  of  oyer  and 

terminer. 
238.  Publication  of  appointments. 
234    Governor  may  appoint  extraordinary  terms ;  justices  to  hold  them. 

235.  General  powers  and  duties  of  justices. 

236.  Governor  may  appoint  in  New  York  city,  judge  of  other  court  to  hold  terms 

237  Governor  to  designate  justices  to  hold  courts  in  certain  cases. 

238  Place  of  holding  the  terms. 

239  Special  terms  adjourned  to  chambers ;  trials  thereat. 

240.  Judges  of  superior  court  of  Buffalo  may  make  orders. 

241.  What  judges  may  i>ei'form  duties  of  justice  at  chambers. 

242.  Officera  required  to  attend  general  term.    SherifTs  duty. 
'  243.  Fees  of  such  officers ;  how  paid. 

§  217.  General  jurisdiction  of  supreme  court.  The  general  jurisdic- 
tion in  law  and  equity,  which  the  supreme  court  of  the  8tate  possesses, 
under  the  provisions  of  the  Constitution,  includes  all  the  jurisdiction,  which 
was  possessed  and  exercised  by  the  supreme  court  of  the  colony  of  New 
York,  at  any  time,  and  by  the  court  of  chancery  in  England,  on  the  fourth 
day  of  July,  seventeen  hundred  and  seventy-six ;  with  the  exceptions,  addi- 
tions, and  limitations,  created  and  imposed  by  the  Constitution  and  laws 
of  the  State.  Subject  to  those  exceptions  and  limitations,  the  supreme  court 
of  the  State  has  all  the  powers  and  authority  of  each  of  those  courts,  and 
exercises  the  same  in  like  manner. 

§  218.  Supreme  court  may  change  place  of  trial  of  actions  pending 
in  other  courts.  The  supreme  court,  upon  the  application  of  either  party, 
may,  and,  in  a  proper  case,  must  make  an  order,  directing  that  an  issue  of 
fact,  joined  in  an  action  or  special  proceeding,  pending  in  any  other  court 
of  record,  except  a  superior  city  court,  the  marine  court  of  the  city  of  New 
York,  or  a  county  court,  be  tried  at  a  circuit  court  in  another  county,  on 
such  terms,  and  under  such  regulations  as  it  deems  just ;  and  thereupon 
the  issue  must  be  tried  accordingly.  After  the  trial,  the  clerk  of  the  county, 
in  which  it  has  taken  place,  must  certify  the  minutes  thereof;  which  must 
be  filed  with  the  clerk  of  the  court,  in  which  the  action  or  special  proceeding 
is  pending.  The  subsequent  proceedings  in  the  last  mentioned  court  must 
be  the  same,  as  if  the  issue  had  been  tried  therein 

§  219.  Judicial  departments ;  general  terms.  The  departments,  into 
which  the  State  is  divided,  for  the  purposes  of  organizing  and  holding  gen- 
eral terms  of  the  supreme  court,  are  styled,  in  this  act,  judicial  departments. 
There  is  a  general  term  of  the  supreme  court  in  each  judicial  department, 
composed  of  a  presiding  justice  and  two  associate  justices,  designated  from 
the  whole  bench  of  justices  of  the  supreme  court,  as  prescribed  in  the  next 
two  sections.    The  justices  so  designated  are  styled  in  this  act,  general  term 

Justices. 

» 

•  Stxioken  out  by  ch.  416  of  1877. 
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§  220.  Ftesidiiig  and  asBodlate  justices ;  how  long  to  act.  A  presid- 
ing justice  shall  act  as  such,  during  his  official  term  as  a  justice  of  the 
eapreme  court,  and  as  associate  justice  for  five  years  from  the  thirty-first 
day  of  December,  next  after  his  designation  ;  or  until  the  earlier  close  of  his 
official  term.  But  the  Gtovemor  may,  at  any  time,  upon  the  written  request 
of  a  general  term  justice,  revoke  his  designation. 

§  221.  Vacancies,  how  filled.  Within  three  months  before  a  vacancy  is 
to  occur  by  lapse  of  time,  or  as  soon  after  its  occurrence  as  practicable,  the 
Go?enior  must  desi^iate,  from  the  whole  bench  of  justices  of  the  supreme 
court,  another  presiding  or  associate  justice,  as  the  case  requires.  The  per- 
EoQ  !M>  designated  shall  act  as  presiding  or  associate  justice,  for  the  period 
ipecified  in  the  last  section.  When  a  vacancy  occurs,  for  any  cause  except 
lapse  of  time,  the  Grovemor  must  designate  a  presiding  or  associate  justice, 
&$  the  case  requires.  An  associate  justice,  thus  designated,  shall  act  for  his 
predecessor's  unexpired  time,  or  until  the  earlier  close  of  his  official  term. 

§  222.  AsBignnient  of  duties  to  justice  'vO'hose  designation  is  revoked. 

Where  the  governor  revokes  the  designation  of  a  general  term  justice,  as 
prescribed  in  the  last  section  but  one,  he  may  prescribe  the  duties  to  beper- 
fomea  by  that  justice,  in  holding  court  in  any  part  of  the  State,  from  the 
time  of  such  revocation  until  the  taking  effect  of  the  next  appointment  of 
terms,  as  prescribed  in  section  two  hundred  and  thirty-two  of  this  act.  for  the 
jodicial  department  to  w^hich  that  justice  belongs. 

§  223.  Desigiiation,  etc.,  to  be  filed  with  Secretaiy  of  Stave.    A 

designation  of  a  general  term  justice,  or  a  revocation  thereof,  must  be  in 
writing,  and  filed  in  the  office  of  the  Secretary  of  State.  The  request  of  the 
JKtice  whose  designation  is  revoked,  must  be  filed  with  the  revocation. 

§  224.  Presiding  and  associate  justices  may  act  out  of  their  depart- 
nents.  A  presiding  justice,  designated  for  a  judicial  department,  may 
[reside  at  a  general  term,  held  in  another  department,  if  the  presiding  justice 
ef  that  department  is  absent,  or  disqualified  from  acting ;  and  an  associate 
justice  may  act  as  such,  at  a  general  term  held  in  another  department,  in 
place  of  an  associate  justice  of  that  department,  who  is  in  like  manner  absent 
or  disqualified. 

§  225.  Times  and  places  of  holding  general  terms  ;  how  appointed. 

[A^EXDED  BY  Ch.  416  OP  1877.]  On  or  before  the  first  day  of  December,  in 
the  year  eighteen  hundred  and  seventy-eight,  and  each  second  year  there- 
after, the  general  term  jusstices  in  each  judicial  department,  or  a  majority  of 
them,  must  appoint  the  times  and  places  for  holding  the  general  terms  of  the 
apreme  court,  within  their  judicial  department,  for  two  years  from  the  first 
day  of  January,  for  the  year  then  next  following.  They  must  so  disignate 
&t  least  one  general  term  in  each  year,  to  be  held  in  each  of  the  judicial 
<ii^ct8  composing  the  department. 

§  226.  Appointment  to  be  published.  An  appointment  so  made  must 
he  signed  by  the  justices  making  it,  and  filed  on  or  before  the  fifteenth  day 
rf  December  of  the  same  year,  in  the  office  of  the  Secretary  of  State ;  who 
must  immediately  thereafter  publish  a  copy  thereof  in  the  newspaper  printed 
&t  Albany,,  in  which  legal  notices  are  required  to  be  published,  at  least  once 
in  each  week,  for  four  successive  weeks.  The  expense  of  the  publication  is 
payable  out  of  the  treasury  of  the  State. 

S  227.  Appointment  maybe  made  or  filed  after  the  prescribed  tima 

If  an  appointment  of  general  terms  is  not  made  or  filed  before  the  expiration 
tf  the  time  specified  therefor  in  the  last  two  sections,  it  may  be  made  or 
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filed  at  the  earliest  convenient  time  fhereafter ;  and  the  terms  appointed 
thereby  may  be  held  pursuant  to  the  same,  after  it  has  been  published  for 
the  length  of  time,  prescribed  in  the  last  section. 

§  228.  When  associate  Justice  to  preside.  If  a  presiding  justice 
is  not  present,  at  the  time  and  place  appointed  for  holding  a  general  term, 
the  associate  justice  present,  having  served  the  longest  time  as  such,  or,  if 
two  are  present  who  have  served  the  same  length  of  time,  the  elder  of  them 
must  act  as  presiding  justice  until  a  presiding  justice  attends.  If  only  one 
general  term  justice  is  present,  he  may  select  one  or  two  justicea  of  the  su- 
j)rerae  court  to  hold  with  him  the  general  term,  until  two  general  term 
justices  attend.  If  only  two  general  term  justices  are  present,  they  may 
select  a  justice  of  the  supreme  court  to  hold  general  term  with  them 
[Am'd  by  Ch.  217  of  1893.] 

§  229.  [Stricken  out  by  Ch.  416  op  1877.] 

§  230.  GKeneral  term  held  by  two  justices.  A  general  term  may  be 
held  by  two  justices ;  and  the  concurrence  of  two  justices  is  necessary  to 
pronounce  a  decision.     If  two  do  not  concur,  a  re-argnment  must  be  ordered. 

§  231.  Re-axgmnent,  etc.  VHien  cause  to  be  heard  in  another 
department.  Where  an  order  for  a  re-argument  has  been  made,  ao 
prescribed  in  the  last  section,  and  one  of  the  general  term  justices  of 
that  judicial  department  is  not  qualified  to  sit  m  the  cause,  the  order 
directing  the  re-argument  may,  in  the  discretion  of  the  general  term,  direct 
it  to  take  place,  and  the  cause  to  be  decided,  in  another  judicial  department, 
specified  in  the  order.  And  where  two  of  the  general  term  justices,  in  a 
department,  are  not  qualified  to  sit  in  a  cause,  to  be  heard  at  the  general 
term  of  that  department,  an  order  may  be  made,  upon  notice,  by  the  other 
general  term  justice,  or  at  a  special  term  of  the  court  held  in  that  depart- 
ment, directing  that  the  cause  be  heard  and  decided  in  another  juaicial 
department,  specified  in  the  order.  But  this  section  does  not  prevent  the 
cause  from  being  heard  and  decided,  in  the  same  judicial  department,  by 
two  qualified  justices,  if  an  order,  directing  the  same  to  be  heard  and  decided 
in  another  department,  has  not  been  made. 

§  23-i.  Appointments  of  special  terms,  circuit  courts,  and 
courts  of  oyer  and  terminer.  On  or  before  the  lirst  day  of  Decem- 
ber, in  the  year  eighteen  hundred  and  seventy -seven,  and  every  second  year 
thereafter,  the  justices  of  the  supreme  court,  for  each  judicial  department, 
or  a  majority  of  them,  must  appoint  the  times  and  places  for  holding  the 
special  terms  of  the  supreme  court,  and  terms  of  the  circuit  courts  and 
courts  of  oyer  and  terminer  within  their  department,  for  two  years  from 
the  first  day  of  January  of  the  year  next  following;  if  for  any  reason,  such 
an  appointment  is  not  made  before  the  expiration  of  the  time  so  specified, 
it  must  be  made  at  the  earliest  convenient  time  thereafter  At  least  one 
special  term  of  the  supreme  court,  and  two  terms  of  the  circuit  court  and 
of  the  court  of  oyer  and  terminer,  must  be  appointed  to  be  held  in  each  year, 
,in  each  county  separately  organized.  Fulton  and  Hamilton  counties  shall 
be  deemed  one  county  for  the  purposes  of  this  section.  Two  or  more  terms 
of  the  circuit  court  may  be  appointed  to  be  lield,  and  may  be  held  at  the 
same  time  in  the  city  and  county  of  New  York.  A  term  of  the  circuit 
court,  and  court  of  oyer  and  terminer,  m  any  county,  may  be  held  in  two  or 
more  parts  whenever,  in  the  opinion  of  the  justice  assigned  to  hold  the  term, 
the  business  to  be  done  shall  require  it.     [Am'd  by  Ch.  69  of  1893.] 

§  233.  Publication  of  appointments.  An  appointment  so  made  must 
be  signed  by  the  justices  making  it,  and  immediately  filed  in  the  office  of 
the  Secretary  of  State,  who  must  publish  a  copy  thereof  in  the  newspaper, 

{)rinted  at  Albany,  in  which  legal  notices  are  required  to  be  published,  at 
east  once  in  each  week,  for  three  successive  weeks,  before  the  holdinK  of  a 
term  in  pursuance  thereof.  The  expense  of  the  publication  is  payable  out 
of  t^3  treasury  of  the  State. 

§  234.  Gk>vemor  mayappoint  extraordinary  terms ;  jnsticee  tohold 
tixem.    The  Governor  may,  when,  in  his  opinion,  the  public  interest  so 

U 


Ch.  3,  Tit.  2.  TERMS;  ATTENDANTS.  §§  235-240. 

requires,  apx)oint  one  or  more  extraordinary  general  or  special  terms  oi  the 
3apTem6  coi^,  or  terms  of  a  circuit  court,  or  court  of  oyer  and  terminer.  He 
must  designate  the  time  and  place  of  holding  the  same,  and  name  the  justice 
who  fihall  hold,  or  preside  at  each  term,  except  a  general  term ;  and  he  must 
^Te  notice  of  the  api>ointment,  in  such  manner  as,  in  his  judgment,  the 
1  public  interest  requires. 

I  §  235.  General  powexB  and  duties  oi  jiistice&  Any  justice  of  the 
'  supreme  court  has  power  to  sit  at  a  general  term,  or  to  hold  a  special  term 
of  the  supreme  court,  or  a  term  of  the  circuit  court,  or  to  preside  at  a  term 
of  the  court  of  oyer  and  terminer,  for  the  whole  or  any  portion  of  the  term ; 
and  to  act  upon  any  business,  which  regularly  comes  before  the  term  in 
which  he  is  sitting ;  except  where  he  is  personally  disqualified  from  sitting, 
in  a  particular  action  or  special  proceeding.  Each  justice  must,  at  all  reason* 
able  times,  when  not  engaged  in  holding  court,  transact  such  judicial  busi- 
ness as  may  be  done  out  of  court. 

§  236.  Gtovemor  may  appoint  in  New  York  ci^,  judge  of  other 
conrt  to  hold  tenna  [Amended  by  Ch.  869  of  1880.]  The  Governor  may, 
when  in  his  opinion,  the  public  interest  so  requires,  designate  one  or  more 
judges  of  the  superior  court  of  the  city  of  New  York,  or  of  the  court  of  com- 
mon pleas  for  the  city  and  county  of  New  York,  to  hold  terms  of  the  circuit 
court,  and  special  terms  of  the  supreme  court,  in  that  city.  The  desipiation 
mast  be  in  vrriting,  aud  must  specify  each  term,  and  the  judge  designated 
to  hold  the  same.  A  cEise  or  exceptions,  in  a  cause  tried  at  such  a  term, 
must  be  settled  before  the  judge  who  held  the  same ;  and  a  judge  thus  desig- 
nated may,  after  the  expiration  of  the  period  of  such  designation,  decide, 
finally  determine  and  dispose  of  any  action,  proceeding  or  motion  that  may 
have  been  tried  or  heard  before  him;  and  such  judge,  during  the  period  of 
sach  designation,  possesses,  within  the  city  of  New  York,  all  the  powers  of 
JL  justice  of  the  supreme  court  in  or  out  of  court,  to  make  orders  in  any  action 
0r  sx)ecial  proceeding  in  the  supreme  court. 

§  237.  Gk>vemor  to  designate  justices  to  hold  courts  in  certain  casea 

If  a  general  or  special  term  of  the  supreme  court,  or  a  term  of  the  circuit 
court,  or  court  of  oyer  and  terminer,  duly  appointed,  is  in  danger  of  failing, 
the  Governor  may  designate  one  or  more  justices  of  the  supreme  court,  as 
the  case  requires,  to  preside  at  the  term  of  the  court  of  oyer  and  terminer, 
or  to  hold  the  term  of  the  supreme  court,  or  circuit  court  in  the  absence  of 
the  justice  or  justices  appointed  to  preside  at  or  hold  the  same. 

§  238.  Place  of  holding  the  terms,  llie  place  appointed  within  each 
eoanty,  for  holding  a  special  term  of  the  supreme  court,  at  which  issues  of 
fact  are  triable,  or  a  term  of  the  circuit  court,  or  court  of  oyer  and  terminer, 
must  be  that  designated  by  statute,  for  holding  the  county  or  circuit  court. 

§  239.  Special  terms  adjonmed  to  chambers ;  trials  thereat.  %. 

special  term  of  the  supreme  court  may  be  adjourned  to  a  future  day,  and  to 
the  chambers  of  any  justice  of  the  court,  residing  within  the  judicial  dis- 
trict,  by  an  entry  in  the  minutes;  and  then  adjourned  from  time  to  time,  aa 
the  justice*  holding  the  same  directs.  An  action  triable  by  the  court,  with* 
oat  a  jury,  which  was  upon  the  calendar  of  the  term  before  it  was  adjourned, 
may  be  tried  at  a  term  so  adjourned,  and  held  at  chambers,  by  consent  of 
hoOi  parties,  but  not  otherwise.  In  that  case,  the  attendance  of  the  clerk, 
the  sheriff,  the  crier,  or  a  constable,  is  not  required,  unless  the  justice  directs 
one  or  more  of  those  officers  to  attend. 

§  240.  Jndges  of  siqi>erior  conrt  of  BufEedo  may  make  orders.    Each 
yidge  of  the  superior  court  of  Buffalo  may,  within  that  city,  maKe  an  order 
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in  an  action  or  special  proceeding,  pending  in  tbe  supreme  court,  which  a. 
justice  of  the  supreme  court  may  make,  out  of  court, 

g  241.  "Wliat  judges  may  perform  duties  of  justioe  at  chamberB.    A 

judge  of  a  superior  city  court,  within  his  city,  and  a  county  judge,  within 
his  county,  possesses,  and  upon  proper  application  must  exercise,  the  power 
conferred  by  law,  in  general  language,  upon  an  officer  authorized  to  per- 
form  the  duties  of  a  justice  of  the  supreme  court  at  chambers,  or  out  of  court. 

§  242.  Offlcera  required  to  attend  general  term.    SheriflTs  duty. 

[Amended  by  Ch.  416  op  1877,  and  by  Ch.  542  op  1879.]  A  general 
term  must  be  attended  by  the  sheriff  of  the  county  in  which  it  is  held,  his 
under-sheriff,  or  one  of  his  deputies ;  by  two  constables  or  police  officers, 
notified  by  the  sheriff;  by  a  crier  for  courts  within  the  county ;  and  by  the 
county  clerk,  or  his  deputy,  or  special  deputy ;  all  of  whom  must  act  under 
the  direction  of  the  court,  or  of  the  presiding  justice.  The  sheriff  of  the 
county  must  cause  the  room  in  which  the  general  term  is  held  to  be  properly 
heated,  ventilated,  lighted  and  kept  comfortably  clean  and  in  order.  The 
court  may  enforce  the  performance  of  that  duty  by  the  sheriff.  The  sheriff 
must  also  provide  the  court  with  all  necessary  stationery,  and  minutes-books, 
upon  the  written  requisition  of  the  court  or  of  the  justice  presiding  at  the 
term. 

§  243.  Fees  of  such  ofiBlcezB ;  how  paid.  The  fees  of  a  crier,  a  sheriff, 
a  constable,  or  a  police  officer,  for  attending  a  general  term,  and  all  expenses 
incurred  by  a  sheriff,  in  obedience  to  the  last  section,  must  be  audited  by 
the  Comptroller,  and  paid  out  of  the  treasury  of  the  State.  The  fees  and 
proper  charges  of  the  clerk,  for  services  rendered  at  or  preparatory  to  a  gen* 
era!  term,  and  not  legally  chargeable  to  an  attorney  or  a  party  are  a  county 
charge. 

ARTICLE  SECOND. 

Thb  SuFBBBfB  Court  Rbfobtbr. 

Sbciiok  244.  Designation  of  supreme  court  reporter. 

245.  Term  of  office  ;  ho^  appointed  and  removed. 

246.  Meeting*  for  appointment. 

247.  Special  meeting  for  appointment  or  removal. 

248.  Papers  and  opmions  to  be  furnished  to  the  reporter. 

249.  Duty  of  reporter ;  no  salary  to  be  paid  to  him. 

250.  Piice  of  the  volumes  of  reports. 

§  244.  Designatioii  of  sapreme  court  reporter.  The  reporter  of  the 
decisions  of  the  supreme  court  is  styled  the  supreme  court  reporter;  and 
each  provision  of  a  statute,  wherein  the  supreme  court  reporter  is  mentioned, 
allies  to  that  officer. 

§  245.  Term  of  ofBce ;  how  appointed  and  removed.  The  term  of 
office  of  the  supreme  court  reporter  ii  five  years  from  the  time  of  his  appoint* 
ment,  and  until  his  successor  is  appointed  and  qualifies.  He  must  be 
appointed  and  may  be  removed,  for  cause,  by  the  general  term  justices  of 
the  supreme  court,  or  a  majority  of  such  of  them  as  attend  at  a  convention, 
held  as  prescribed  in  the  next  two  sections.  An  appointment  or  removal 
must  be  in  writing ;  it  must  be  signed  by  the  justices  making  it,  and  filed 
in  the  office  of  the  Secretary  of  Btate ;  otherwise  it  is  of  no  effect. 

§  246.  Meeting  for  appointment.  [Amended  bt  Ch.  416  op  1877.]  The 
general  term  justices  of  t^e  supreme  court  must  meet  in  conventicnii  at  the 
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capitol  in  the  city  of  Albany,  at  noon  of  the  day  when  the  term  of  oiBce  of 
the  supreme  court  reporter  expires,  for  the  purpose  of  appointing  a  supreme 
court  reporter  in  his  place.  If  that  day  is  Sunday  or  a  public  holiday,  the 
convention  must  be  held  at  the  same  time  and  place,  on  the  first  day  there- 
after not  being  Sunday  or  a  public  holiday.  If  an  appointment  is  not  made 
at  such  a  meeting,  it  may  be  made  at  a  special  meeting  of  the  convention, 
held  as  prescribed  in  the  next  section.  The  supreme  court  reporter  may  be 
pemoved  at  such  a  special  meeting. 

§  247.  Special  meetiiig  for  appdntmeiit  or  removal  A  special  meet- 
ing of  the  convention,  for  the  appointment  or  removal  of  a  supreme  court 
reporter,  must  be  held  at  the  capitol  in  the  city  of  Albany ;  but  it  may  be 
adjourned  to  any  other  place.  It  may  be  called  by  a  presiding  justice,  by 
written  or  printed  notice  stating  the  object  of  the  meeting,  and  served,  per- 
sonally or  through  the  post-office,  upon  each  of  the  general  term  justices,  at 
least  two  weeks  before  the  time  appointed  therefor.  If  the  object  of  the 
meeting  is  to  consider  the  question  of  the  removal  of  the  supreme  court 
reporter,  the  notice  must  be  accompanied  with  a  copy  of  the  grounds, 
alleged  for  the  removal ;  and  both  must  be  served  upon  the  supreme  court 
reporter,  personally,  or  by  leaving  them  at  his  last  place  of  residence,  with 
some  person  of  suitable  age  and  discretion,  at  least  ten  days  before  the  time 
appointed  for  the  meeting. 

§  248.  PapezB  and  opinions  to  be  famished  to  the  reporter.  In  each 
cause  heard,  at  a  general  term  of  the  supreme  court,  the  attorney  or  counsel 
for  each  party  must  deliver  te  the  clerk,  for  the  use  of  the  supreme  court 
reporter,  a  duplicate  of  each  paper  furnished  by  him  for  the  use  of  the  court. 
The  elerk  must  collect  those  papers  from  the  counsel ;  and  immediately  after 
the  adjournment  of  the  term,  he  must  transmit  them,  and  certified  copies  of 
all  the  decisions,  made  at  that  term,  to  the  supreme  court  reporter,  at  the 
latter*s  expense.  Each  judge  who  renders  a  written  opinion  in  a  cause 
decided  at  a  general  term,  must  transmit  it,  or  a  certified  copy  thereof,  to 
the  supreme  court  reporter,  who  must  pay  the  expense  of  transmission,  and 
also,  where  a  copy  is  transmitted,  the  expense  of  copying,  not  exceeding 
eight  cents  for  each  folio. 

§  249.  Dnty  of  reporter ;  no  salary  to  be  paid  to  him.  The 

supreme  court  reporter  is  not  entitled  to  a  salary.  He  must  report  and 
publish  such  of  the  dedisions  at  the  general  or  special  terms  of  the  court 
as  he  deems  it  for  the  public  interest  to  have  reported.  He  must  also  re- 
port and  publish  the  decision  in  a  particular  cause,  which  the  court,  at  a 
eeneral  or  special  term,  specially  directs  him  to  report.  He  must  prepare 
for  each  volume  and  cause  to  be  published  therewith,  the  usual  digest,  head 
notes,  tables  of  contents,  and  index.    [Am'd  by  Ch.  309  of  1893.  J 

§  250.  Prioe  of  the  volumes  of  the  reports.  The  supreme  court  re- 
porter must  cause  the  reports,  published  as  prescribed  in  the  last  section 
te  be  kept  constantly  for  sale  to  persons  within  the  state,  at  a  price 
not  exceeding  two  dollars  and  fifty  cents,  for  a  bound  volume  of  not  less 
than  seven  hundred  pages.  He  may  also  cause  advance  sheets  to  be  pub- 
lished at  not  to  exceed  fifty  cents  a  volume.     [Am'd  by  Ch.  309  of  1893.] 

ARTICLE  THIRJDl 

Stbitoobafhbbs. 

BBonoor  951.  Stenographers  in  first  district. 

252.  Stenographers  for  extra  terms  in  New-Tork  cit^. 

263.  Stenographers  for  oyer  and  terminer  in  New- York  dtj. 
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fiBCTiOH  234.  Stenogi*apher  in  Elings  county. 
2.>5.  His  astiistaiit. 

256.  Stenographers  in  other  counties  of  second  judicial  district. 

257.  Their  salaries;  how  paid. 

258.  Stenogi'aphers. 

259.  Their  salaries ;  how  paid. 

260.  Their  expenses ;  how  paid. 

261.  Additional  stenographer  when  two  courts  held  at  the  same  time. 

262.  Temporary  stenographer. 

§251.  StenographeiBin^TBt  district.  [Amended  by  Ch.  54  op  1880.]  The 
justices  of  the  supreme  court  for  the  first  j  udicial  district,  or  a  majority  of  them, 
must  appoint,  and  may  at  pleasure  remove  a  stenographer  for  each  term  of  the 
circuit  court,  two  stenographers  for  the  general  term  of  the  supreme  courts  first 
judicial  department,  and  one  stenographer  for  each  special  term  of  the  supreme 
court,  r  J  which  constitutes  a  separate  part.  Each  stenographer  so  ap- 
pointed is  entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 
He  must  attend  all  the  sittings  of  the  part  for  which  he  is  appointed.  If  the 
judge  requires  a  copy  of  any  proceedings,  written  out  at  length  from 
stenograpnic  notes,  he  may  make  an  order,  directing  one-half  of  the  sten- 
ographer's fees  therefor,  to  be  paid  by  each  of  the  parties  to  the  action  or 
special  proceeding,  at  the  rate  of  ten  cents  for  each  folio  so  written  out,  and 
may  enforce  payment  thereof.  Any  such  copy  shall  be  accessible  to,  and  mat/ 
be  exwrniiied  by,  any  of  the  counsel  in  the  cause.  It  there  are  two  or  more 
parties  on  the  same  side,  the  order  may  direct  either  of  them  to  pay  the 
sum  payable  by  their  side,  for  the  stenographer's  fees ;  or  it  may  apportion 
the  payment  thereof  among  them,  a**  the  judge  deems  just.  [Am'd  ch. 
231  of  1892.] 

g  252.  Stenographers  for  extra  temis  in  New  7ork  city.  The  judge 
who  holds,  in  the  first  judicial  district,  an  extraordinary  term  of  the  circuit 
court,  or  an  extraordinary  special  term  of  the  supreme  court,  must  appoint  a 
stenographer  for  that  term,  who  is  entitled  to  a  compensation,  at  the  rate  an<l 
in  the  manner  prescribed  by  law  for  the  official  stenographer. 

§  253.  Stenographera  for  oyer  and  terminer  in  New  7ork  city.  The 

judge  presiding  at  a  term  of  the  court  of  oyer  and  terminer,  held  in  and  for 
the  city  and  county  of  New  York,  must  designate  a  stenographer  of  the 
supreme  court,  to  act  as  stenographer  for  that  term  during  its  sitting,  who 
is  not  entitled  to  any  compensation  in  addition  to  his  salary ;  except  that,  if 
a  copy  of  any  proceedings,  written  out  at  leng-th  from  the  stenographic  notes, 
is  required  for  the  use  of  the  presiding  judge  or  the  district-attorney,  the 
fiteuographer's  fees  therefor  are  payable,  on  his  certificate,  as  a  county  charge. 

§  254.  Stenographer  in  Kings  county.  The  justices  of  the  supreme 
court,  residing  in  the  county  of  Kings,  or  a  majority  of  them,  must  appoint, 
and  may  at  pleasure  remove,  three  stenographers  who  shaU  severally  attend,  as 
directed  by  the  respective  judges  appointing  them,  the  general  and  special  terms  of 
the  supreme  courty  and  the  terms  of  the  circuit  court  and  court  of  oyer  and  ter- 
miner  in  the  county  of  Kings,  and  shall  each  receive  an  annual  salary  of  twenty- 
five  hundred  doUars^  and  the  expense  thereof  shaU  be  raised  with  the  annual  tarn 
levy  as  a  county  charge,     [Am'd  Ch.  536  of  1884.] 

§  255.  Sia  assistants  The  stenographer,  appointed  as  prescribed  in  the 
last  section,  may,  with  the  consent  of  the  judge  holding  or  presiding  at  a 
special  term  of  the  supreme  court,  or  term  of  the  circuit  court,  or  court  of 
oyer  and  terminer,  employ  an  assistant-stenographer,  to  aid  him  in  the  dis- 
charge of  his  duties  at  that  term,  whose  compenfation  must  be  paid  by  the 
stenographer,  and  shall  not  become  a  county  charge. 

§  256.  Stenographera  in  other  counties  of  second  judicial  district 

[Amended  by  Ch.  416  of  1877.]  Each  justice  of  the  supreme  court  for  the 
becond  judicial  district,  who  does  not  reside  in  the  county  of  Kings,  most 
appoint,  and  may  at  pleasure  remove,  a  stenographer,  who  must  attend,  a^ 
directed  by  the  justice  appointing  him,  the  general  and  special  terms  of  the 
supreme  courts  and  the  terms  of  the  circuit  court  and  court  of  oyer  and  ter- 
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miner,  held  in  the  counties  of  Suflfblk,  Queens,  ^Uchniond,  Westchester,  Rock- 
kndy  Pntnam,  Dutchess,  or  Orange,  and,  when  not  thus  officially  engaged* 
the  stated  terms  of  the  county  court,  in  each  of  those  counties. 

§  257.  Their  BalaiieB ;  how  paid.  Each  stenographer,  appointed  as 
prescribed  in  the  last  section,  is  entitled  to  a  salary  fixed  by  law.  To 
make  np  and  pay  the  salaries,  the  board  of  supervisors  of  each  of  the  said 
counties  must  annually  levy,  and  cause  to  be  collected,  as  a  county  charge, 
a  proportionate  part  of  the  sum  necessary  to  pay  the  same,  to  be  fixed  by 
the  ConM)troller  of  the  State,  in  accordance  with  the  amount  of  the  taxable 
real  and  personal  property  in  each  county,  as  shown  by  the  last  annual 
asse«»ment-roll  therein.  The  treasurer  of  each  county  must  pay  over  the  sum 
so  raised,  to  the  Comptroller  of  the  State,  who  must  thereupon  pay  the  salary 
€i  each  stenographer,  in  equal  quarterly  payments,  under  the  oirection  of  the 
justice  making  the  appointment. 

^  258.  Stenographers.  The  justices  of  the  supreme  court,  or  a  ma- 
jonty  of  them,  for  each  judicial  district  excepting  the  first,  second  and  fifth, 
shall  appoint  and  may  at  pleasure  remove  three  stenographers  of  the 
supreme  court  for  such  district.  The  justices  of  the  supreme  court,  or  a 
majority  of  them,  for  the  fifth  judicial  district  shall  appoint  and  may  at 
pleasure  remove  four  stenographers  of  the  supreme  court  for  such  district. 
Each  of  such  stenographers  shall  attend  such  circuit  courts,  special  terms 
of  the  supreme  court,  and  courts  of  oyer  and  terminer,  in  his  judicial  dis- 
trict as  he  shall  be  assigned  to  attend  by  the  justices  of  the  supreme  court, 
or  a  majority  of  them,  for  such  district.  Each  of  such  stenographers  shall 
receive  an  annual  salary  of  twenty-five  hundred  dollars,  to  he  paid  by  the 
cumptroller  of  the  state  in  equal  quarterly  payments,  upon  the  certificate  of 
a  justice  of  the  supreme  court  of  the  judicial  district  for  which  he  shall 
have  been  appointed.     [Am'd  by  Ch.  36  of  1893.] 

§  259.  Paymaat  of  aUnographars.  To  provide  the  means  to  pay  such' 
•alary  the  comptroller  of  the  state  shall,  on  or  before  the  first  day  of 
November  in  each  year,  fix  and  transmit  to  the  clerk  of  the  board  of 
supervisors  in  each  of  the  counties  in  said  district  a  statement  of  the 
sum  to  be  raised  by  such  board  of  supervisors,  in  accordance  with  the 
amount  of  taxable  real  and  personal  property  in  each  of  said  counties 
as  shown  by  the  last  annual  assessment-roll  therein.  The  boards  of 
supervisors  in  each  of  such  counties  shall  annually  levy  and  cause  to  be 
collected  in  such  county  and  to  be  paid  over  to  the  county  treasurer 
thereof,  the  sum  so  fixed  by  the  comptroller  to  be  raised  by  such  board 
(»f  supervisors,  and  such  county  treasurer  shall  pay  such  sum  to  the 
comptroller  of  the  state  for  the  payment  of  said  salaries.  UtUU  the  fir »t 
day  of  January^  eighteen  hundred  and  ninety-one^  the  clerks  of  the  coun^ 
ties  comprising  the  seventh  judicial  district  in  which  a  term  of  court  sped" 
ied  in  section  one  of  this  act  is  held  must  furnish  the  stenographer  attend" 
ing  the  same  with  a  certificate  of  the  number  of  days  the  term  has  been  in 
session.  Upon  the  certificate  so  furnished^  the  supreme  court  or  special 
term  thereof^  held  within  said  judicial  district^  may,  not  oftener  than  once 
in  six  monthsy  by  order ^  apportion  to  each  county  in  said  district  such  a 
[4]  49 
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portion  of  the  stenographer's  salary  as  the  number  of  days  during  which 
one  or  more  terms  were  in  session  in  that  county  bears  to  the  whole  numbei^ 
of  days  during  which  the  terms  were  in  session  in  that  district  since  the 
last  apportionment  was  made.  Upon  the  presentation  of  a  certified  copy 
of  such  an  order  each  county  treasurer  must  pay  to  the  stevographer  from 
the  court  fund^  or  fund  from  which  jurors  ate  paid^  the  sum  so  appor- 
tioned  to  his  county.  [Am'd  Chs.  159  OF  1885  and  499  of  1889  aitd 
426  OF  1890 ;  in  effect  July  1,  1890.] 

§  260.  Thalraxpaa«e«;  how  paid.  Each  of  those  stenographers  is  also 
entitled  to  payment  of  his  actual  and  necessary  expenses,  while  attending 
court,  including  stationery,  and  ten  cents  for  each  mile  for  his  actual 
travel,  between  the  place  of  holding  each  term  and  his  residence,  going  and 
returning,  or  from  terra  to  term,  as  the  case  may  be.  The  amount  thereof 
must  be  certified  by  the  judge  holding  or  presiding  at  the  term  and  must 
be  paid,  upon  his  certificate,  by  the  treasurer  of  the  county  where  the  term 
is  held  from  the  court  fund,  or  the  fund  from  which  jurors  are  paid.  But 
mileage  shall  not  be  computed  beyond  the  bounds  of  the  judicial  district, 
except  where  the  usual  line  of  travel,  from  one  point  to  another  within 
that  distnct,  passes  partly  through  another  judicial  district. 

§  261.  Additional  atenoirrapl^an.  •*<>.  [REPEALED  Ch.  426  of  1890  ;  to 
take  effect  January  1,  1891. 

§  262.  Temporary  •tenoifrapliar.  ^an  oflScial  stenographer  shall  not 
be  in  attendance  at  a  term  of  the  circuit  court,  special  term  of  the 
supreme  court,  or  court  of  oyer  and  terminer,  where  issues  of  fact  are 
triable,  the  justice  presiding  at  the  term  may  in  his  discretion  employ  a 
stenographer  who  shall  be  paid  such  compensation  as  the  justice  shsXl 
by  his  certificate  fix,  not  to  exceed  ten  dollars  for  each  day's  atten- 
dance, and  ten  cents  for  each  mile  for  travel  to  and  from  his  residence 
to  the  place  where  the  term  is  held,  together  with  a  reasonable  sum  for 
his  necessary  expenses  and  stationery.  The  sum  so  fixed  shall  be  a  charge 
upon  the  county  in  which  the  term  shall  be  held,  and  shall  be  paid  by 
the  county  treasurer  upon  such  certificate,  from  the  court  fund  or  the 
fund  from  which  jurors  aie  paid.  If  the  official  stenographer  of  the  judi- 
cial district  in  which  such  term  shall  be  held  shall  have  been  duly  assigned 
to  attend  such  term^  the  justice  shall  cause  an  order  of  the  court  to  be  en- 
tered at  such  term^  that  the  portion  of  the  sum  so  paid  by  the  county 
treasurer^  which  was  allowed  for  the  per  diem  compensation  for  the  ser- 
vices of  the  stenographer  employed  at  su^h  term^  shall  be  deducted  from 
the  salary  of  the  official  stenographer  who  shall  have  been  so  assigned  to 
attend  such  term^  and  the  clerk  of  such  county  shall  transmit  to  the  comp- 
troller a  certified  copy  of  such  order^  and  the  comptroller  shall  deduct  such 
amount  from  the  salary  of  such  official  stenographer  and  pay  the  same  to 
the  treasurer  of  said  county.  [Am'd  Ch.  426  OF  1890  ;  in  effect  Jan.  1, 
1891.1 
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TITLE  in. 

Ths  superior  cUy  covHs. 

1.  ProviBions  applicable  to  all  the  siix)erior  city  courts. 

2.  Provisions  exclusively  applicable  to  the  court  of  common  pleas  for  the  city 
and  county  of  New  York,  and  the  superior  court  of  the  city  of  New  York. 

3.  Provisions  exclusively  applicable  to  the  superior  court  of  Buffalo. 

4.  Provisions  exclusively  applicable  to  the  city  court  of  Brooklyn. 

ARTICLE  FIRST. 

Pbovisions  afplicablb  to  all  tub  Sspbrior  Citt  Oocbtb. 

Smhov  263.  General  jurisdiction  of  the  superior  city  ooorte. 

*  264.  Domestic  corporations,  etc.,  when  deemed  residents,  etc. 

265.  "Where  there  ai-e  two  or  more  defendants. 

266.  Jurisdiction  to  be  presumed ;  want  of  jurisdiction  matter  of  defence. 

267.  Jurisdiction,  etc,  to  be  co-extensive  with  that  of  the  supreme  court. 
968.  Id. ;  in  special  proceedings  out  of  court. 

269.  Actions,  etc.,  may  be  removed  into  supreme  court. 

270.  Where,  and  in  what  cases,  order  for  removal  to  be  granted. 
.    271.  Appeal  from  order  of  removal. 

272.  Order  to  stay  proceedings  to  procure  removaL 

273.  Removal  to  supreme  coui*t,  when  judges  of  city  court  cannot  act. 

274.  Removal  fi*om  supreme  court  to  city  court,  by  consent. 

275.  Duty  of  clerks  when  i*emoval  made. 

276.  Removal  not  to  affect  validity  of  former  proceedings,  etc. 

277.  "When  county  judge  may  make  order. 

278.  Power  to  senci  pi-ocess  to  anv  county.  ^ 

279.  Proceedings  commenced  before  one  judge  may  be  continued  before  another. 

280.  Appointment  of  terms,  etc. 

281.  General  terms  by  whom  held,  etc. 

282.  Id. ;  special  and  trial  terms.  ' 

283.  New  records,  etc.,  in  place  of  those  mutilated  or  injured.  w 
^4.  Clerks  and  deputy  clerks.  I 
285.  Special  deputy  clerks. 

§  263.  General  jmiBdiction  of  the  superior  dty  coi]rt&  The  civil 
jtinsdiotion  of  each  of  the  superior  city  couri^s  extends  to  the  following 
actions  and  special  proceedings,  in  addition  to  the  jurisdiction,  power 
and  authority  conferred  upon  it,  in  a  particular  case,  by  special  statutory 
provision : 

1.  To  an  action  of  ejectment;  for  the  partition  of  real  property;  for  dower; 
to  foreclose  a  mortgage  upon  real  property  or  upon  a  chattel  real;  to  compel 
the  determination  of  a  claim  to  real  property;  for  waste;  for  a  nuisance;  or 
to  procure  a  judgment  directing  a  conveyance  of  real  property;  and  to  every 
other  action  to  recover,  or  to  procure  a  judgment,  establishing,  determining, 
defining,  forfeiting,  annulling  or  otherwise  affecting  an  estate,  right,  title, 
lien  or  other  interest  in  real  property  or  a  chattel  real.  But  jurisdiction 
attaches  under  this  subdivision  only  where  the  real  property  to  which  the 
action  relates  is  situated  within  the  city  where  the  court  is  located. 

2.  To  an  action  for  any  other  cause,  where  the  cause  of  action  arose  within 
that  city ;  or  where  the  defendant  is  a  resident  of  that  city ;  or  where  the 
summons  is  personally  served  upon  the  defendant  therein;  or  where  the  actioik 
is  brought  to  recover  a  penalty,  or  for  any  other  cause  of  action  given  by  the 
charter,  a  by-law  or  an  ordinance  of  that  city. 

3.  To  an  action  to  recover  damages  for  an  injury  to  real  property,  or  a 
chattel  real;  or  for  the  breach  of  a  contract,  express  or  implied,  relating  to 
real  property  or  a  chattel  real,  where  the  real  property  is  situated  within 
that  city,  or  where  the  defendant  is  a  resident  of  that  city,  or  where  the 
summons  is  personally  served  upon  the  defendant  therein. 

4.  To  an  action  to  recover  a  chattel ;  to  foreclose  or  enforce  a  lien  upon 
personal  property;  or  to  recover  damages  for  an  injury  to  personal  property, 
^here  the  property  to  which  the  action  relates  is  situated  within  that  city 
at  the  time  when  the  action  is  commenced.  If  the  property  consists  of  one 
or  more  shares  in  the  capital  stock  of  a  domestic  corporation  or  joint-stock 
association,  whose  principal  place  of  business  is  located  or  established  within 
that  city,  or  of  a  debt  due  from,  or  money,  or  a  thing  in  action,  in  the  pos- 
session or  under  the  control  of,  such  a  corporation  or  joint-stock  association, 
it  is  deemed  to  be  situated  within  that  city,  within  the  meaning  of  thir 
subdivifflon.  ^ 

5.  To  a  judgment  creditor's  action,  where  the  judgment  upon  which  the  ^ 
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6.  To  an  action  for  any  cause  brought  by  a  resident  of  the  city  wherein 
the  court  is  located,  against  a  natural  person,  who  is  not  a  resident  of  the 
State.  ' 

7.  To  an  action  brought  by  a  resident  of  that  city  against  a  foreign  cor- 
poration, either  (one)  to  recover  damages  for  the  breach  of  a  contract,  express 

J/br  implied,  or  a  sum  payable  by  the  terms  of  a  contract,  express  or  implied, 

V  where  the  contract  was  made,  executed  or  delivered  within  the  State,  or 

t '^^ .  where  the  cause  of  eiction  arose  within  the  State ;  or  (two)  where  a  warrant  of 

w^^    )^jfittachment,  granted  in  the  action,  has  been  actually  levied,  within  that  city, 

^  ^^^^upon  property  of  the  corporation;  or  (three)  where  the  summons  is  served  by 

J!!r       delivery  of  a  copy  thereof,  within  that  city,  to  an  officer  of  the  corporation, 

^^  as  prescribed  by  law. 

8.  To  the  custody  of  the  person  and  the  care  of  the  property,  concurrently 
with  the  supreme  court,  of  a  person  residing  in  that  city,  or  residing  without 
the  State  and  sojoiiming  in  that  city,  who  is  incompetent  to  manage  his  affairs 
by  reawn  of  lunacy,  idiocy  or  habitual  drunkenness;  and  to  any  special 
proceeding  which  the  supreme  court  has  jurisdiction  to  entertain,  for  the 
appointment  of  a  committee  of  the  person  or  of  the  property  of  such  an  incom- 
petent person,  or  for  the  sale  or  other  disposition  of  the  real  property,  situated 
within  that  city,  of  a  person,  wherever  resident,  who  is  so  incompetent,  or 
who  is  an  infant;  or  for  the  sale  or  other  disposition  of  the  property,  or  the 
voluntary  dissolution  of  a  domestic  corporation,  whose  principal  place  of  busi- 
ness is  located  or  established  within  that  city;  or  for  the  sale  or  other  dispo- 
sition of  the  real  property,  situated  within  that  city,  of  a  domestic  corporation, 
wherever  it  is  located. 

9.  To  any  other  special  proceeding  which  the  supreme  court  has  jurisdiction 
to  entertain,  where  the  person  against  whom  it  is  brought  is  a  resident  of  that 
city,  or  the  mandate  by  which  the  special  proceeding  is  commenced  is  per- 
sonally served  upon  him  within  that  city,  or  all  the  acts  or  omissions  upon 
which  it  is  founded  were  done  or  committed  within  that  city,  or  the  subject 
thereof  is  situated  within  that  city ;  or  where  the  special  proceeding  is 
brought  for  such  a  purpose,  or  under  such  circumstances  that  the  superior 
city  court  would  have  jurisdiction  of  an  action  for  the  like  purpose,  or  under 
the  like  circumstances,  by  the  terms  of  subdivision  first  of  this  section. 

§  264.  Domestic  corporations,  etc.,  when  deemed  residents,  eta  Fcnt 
the  purpose  of  determining  the  jurisdiction  of  a  superior  city  court,  in  a  case 
specified  in  the  last  section,  a  domestic  corporation  or  joint  stock  association, 
whose  principal  place  of  business  is  established,  by  or  pursuant  to  a  statute, 
or  by  its  articles  of  association,  or  is  actually  located,  within  the  city  wherein 
the  court  is  located,  is  deemed  a  resident  of  that  city ;  and  personal  service 
of  a  summons,  made  within  that  city,  as  prescribed  in  this  act,  or  personal 
service  of  a  mandate,  whereby  a  special  proceeding  is  commenced,  made 
within  that  city,  as  prescribed  in  this  act  for  personal  service  of  a  summons, 
is  sufficient  service  thereof  upon  a  domestic  corporation,  wherever  it  is  located, 

§  265.  "Wliere  there  are  two  or  more  defendants.  Where  an  action  or 
special  proceeding  is  brought  against  two  or  more  parties,  and  the  jurisdic- 
tion of  a  superior  city  court  depends  upon  the  residence  of  a  party,  within 
the  city  wherein  the  court  is  located ;  or  personal  service  upon  him,  within 
that  city,  of  the  sunimons  or  the  mandate  for  the  commencement  of  the  spe- 
cial proceeding ;  or  the  levying  of  a  warrant  of  attachment  within  that  city; 
and  jurisdiction  is  thus  acquired  as  against  one  or  more,  but  not  as  against 
all  of  them,  the  jurisdiction,  with  respect  to  the  others,  is  governed  by  the 
following  rules : 

1.  Where  the  action  or  special  proceeding  is  founded  upon  a  contract,  upon 
which  two  or  more  persons  are  jointly  liable,  and  the  court  has  or  acquires 
Jurisdiction  thereof,  as  against  one  of  them,  it  has  jurisdiction  thereof  as 
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against  all  the  persons  so  jointly  liable.    But  this  subdivision  does  not  extend 
to  a  ease,  where  the  liability  is  several,  as  well  as  joint. 

2,  Where  an  action  or  a  special  proceeding  brought  against  a  public  officer, 
together  with  one  or  more  private  persons,  is  founded  upon  an  official  act  or 
omission ;  or  where  an  action  or  a  special  proceeding  brought  against  a  cor- 
poration, together  with  one  or  more  natural  persons,  is  founded  upon  an  act 
or  omission  of  the  corporation ;  and  the  court  has  or  acquires  jurisdiction 
thereof,  as  against  the  public  officer  or  the  corporation ;  it  has  jurisdiction 
thereof  as  against  all  persons,  who  are  necessary  parties  to  the  complete 
determination  of  the  controversy. 

3.  Wh-^^re  it  is  not  necessary  to  the  complete  determination  of  the  contro- 
versy, that  all  th?  parties  thereto  should  be  subjected  to  the  jurisdiction  of 
the  <^urt,  the  action  or  special  proceeding  may  be  discontinued  or  dismissed, 
as  to  the  parties  over  whom  the  court  has  not  jurisdiction,  and  proceed  as  to 
the  others,  as  if  they  were  the  only  parties  against  whom  it  was  brought. 

§  266.  Jnxisdiction  to  be  presumed ;  want  of  jurisdictioii  matter  of 
daience.  The  jurisdiction  of  a  superior  city  court,  in  an  action  or  a  special 
proceeding  brought  therein,  must  always  be  presumed.  It  is  not  necessary 
to  set  forth  in  a  complaint  in  such  an  action,  or  in  the  petition  or  other  state- 
ment of  the  case  in  such  a  special  proceeding,  any  of  the  jurisdictional  facts 
specified  in  section  tv^^'  hundred  and  sixty-three  of  this  act  i  and  where  the  \ 
defendant  in  the  action,  or  the  person  against  whom  the  special  proceeding 
is  instituted,  appears,  the  want  of  jurisdiction,  by  reason  of  the  non-exist- 
ence of  any  of  those  facts,  is  matter  of  defence,  and  is  waived  by  the  appear- 
ance, unlessitis^glead^din^d^  ^^^v\^u-^    ^^   /'^J^^-ecffisiJ   W«  a/>^ylAAA-^J-x^ 


§  267.  Jmiadiction,  eta,  to  be  co-eztensive  with  that  of  supreme 
coui'L  Where  a  superior  city  court  has  jurisdiction  of  an  action  or  special 
proceeding,  it  possesses  the  same  jurisdiction,  authority,  and  power,  in  and 
over  the  same,  and  in  the  course  of  the  proceedings  therein,  which  the 
supreme  court  possesses  in  a  like  case ;  and  it  may  render  any  judgment  or 
grs.ni,  either  party  any  relief,  which  the  supreme  court  might  render  or  grant 
in  a  like  case,  and  may  enforce  its  mandates  in  like  manner  as  the  supreme 
court-  And  each  judge  of  the  superior  city  court  possesses  the  same  power 
and  authority,  in  the  action  or  special  proceeding,  which  a  justice  of  the 
supreme  court  possesses,  in  a  like  action  or  special  proceeding,  brought  in 
the  supreme  court. 

§  268.  Id. ;  in  special  proceedings  oat  of  court.  Each  judge  of  a 
superior  city  court  also  ^possesses  the  same  power  and  authority,  in  a  special 
proceeding,  which  can  be  lawfully  instituted  before  him,  out  of  court,  which 
a  justice  of  the  supreme  court  possesses  in  a  like  special  proceeding,  insti- 
tuted before  him  in  like  manner. 

§  269.  Actions,  etc.,  may  be  removed  into  supreme  court    The 

supreme  court  may,  by  an  order,  made  at  any  time  after  joinder  of  an  issue 
of  fact,  and  before  the  trial  thereof,  remove  to  itself  an  action  or  a  special 
proceeding  pending  in  a  superior  city  court,  for  the  purpose  of  changing  the 
place  of  trial  or  hearing  thereof.  Where  an  order  for  a  removal  is  made,  as 
prescribed  in  this  section,  the  place  of  trial  or  hearing  must  be  changed  by 
the  same  order  to  another  county.  A  certified  copy  of  the  order  must  be 
filed  in  the  office  of  the  clerk  of  the  court,  in  which  the  action  or  special  pro- 
ceeding was  commenced.  Thereupon  it  is  removed  into  the  supreme  court ; 
and  the  subsequent  proceedings  therein  must  be  the  same,  as  if  it  had  been 
originally  brought  in  the  supreme  court. 
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§  270.  Where  and  in  xii^iat  cases,  order  for  removal  to  be  granted. 

An  order  for  the  removal  of  an  action  or  special  proceeding,  as  prescribed  in 
the  last  section,  can  be  made  only  upon  notice,  and  by  a  special  term  of  the 
supreme  court,  where  the  motion  might  be  made,  if  the  action  oy  special 
proceeding  was  pending  in  the  supreme  court,  and  brought  in  the  county 
where  the  superior  city  court  is  located ;  and  in  a  case,  where  an  order, 
changing  in  Uke  manner  the  place  of  trial  or  hearing,  would  be  granted, 
if  the  action  or  special  proceeding  was  pending  in  the  supreme  court. 

§  271.  Appeal  from  order  of  removal  [Amended  by  Ch.  416  of  1877.] 
An  appeal  from  an  order,  made  upon  such  a  motion,  must  be  taken  and  heard 
in  like  manner,  as  if  the  action  or  special  proceeding  was  pending  in  the 
supreme  court,  and  triable  in  the  county  from  which  the  place  of  trial  is 
changed.  Such  an  appeal  brings  up  to  the  general  term,  and  thence  %  the 
court  of  appeals,  if  the  order  is  appealable  to  that  court,  all  questions  which 
were  before  the  special  term,  and  the  appellate  tribunal  must  dispose  of  the 
same,  as  if  they  were  originally  presented  to  it. 

§  272.  Order  to  stay  proceedings  to  procure  removal  An  order  to 
stay  proceedings,  for  the  purpose  of  affording  an  opportunity  to  make  such 
an  application  for  removal,  may  be  made  by  a  judge,  authorized  to  make  an 
order  to  stay  proceedings,  either  in  the  court  where  the  action  or  special 
proceeding  is  pending,  or  in  the  supreme  court,  and  vrith  like  effect,  and 
under  like  circumstances. 

§  273.  Removal  to  supreme  court,  when  judge  of  city  court  cannot 
act^  If  all  the  judges  of  a  superior  city  court  are,  for  any  reason,  incapable 
of  sitting  upon  the  trial  of  an  action,  or  the  hearing  of  a  special  proceeding 
pending  therein,  or  if  all,  or  all  but  one,  of  the  judges  of  a  superior  city 
court  are  incapable  of  sitting  upon  the  hearing  of  an  appeal  therein,  the 
judges  of  the  court,  or  a  majority  of  them,  must  make  and  file  in  the  office 
of  the  clerk  of  the  court,  a  certificate  of  the  fact.  Thereupon  the  action  or 
special  proceeding  is  removed  to  the  supreme  court ;  and  the  subsequent 
proceedings  therein  must  be  the  same  as  if  it  had  been  originally  brought 
in  the  supreme  court. 

§  274.  Removal  from  supreme  court  to  city  court,  by  consent.    The 

supreme  court,  where  the  parties  manifest  in  writing  their  consent,  must 
make  an  order  directing  that  an  action  or  special  proceeding,  pending  in 
that  court,  and  triable  in  a  county  where  a  superior  city  court  is  located,  be 
removed  to  the  superior  city  court,  or,  in  the  city  of  New  York,  to  either  of 
those  courts  therein,  as  specified  in  the  consent.  A  certified  copy  of  the 
order  must  be  filed  in  the  office  of  the  clerk  of  the  court  to  which  the  action 
or  special  proceeding  is  ordered  to  be  removed.  Thereupon  it  is  removed 
accordingly ;  and  all  subsequent  proceedings  therein  must  be  the  same  as  if 
it  had  been  originally  brought  in  the  superior  city  court. 

§  275.  Duty  of  clerks  when  removal  made.  Where  an  action  or  special 
proceeding  is  removed  from  one  court  to  another,  as  prescribed  in  this  article, 
the  clerk  of  the  court  from  which  it  is  removed  must  fwthwith  deliver  to  the 
clerk  of  the  court  to  which  it  is  removed  all  papers  filed  therein,  and  certified 
copies  of  all  minutes  and  entries  relating  thereto,  which  must  be  filed,  entered, 
or  recorded,  as  the  case  requires,  in  the  office  of  the  last-mentioned  clerk.  If 
the  action  or  special  proceeding  is  removed  to  the  supreme  court,  and  the 
place  of  trial  or  hearing  changed,  the  delivery  must  be  made  to  the  clerk  of 
the  county  in  which  the  order  of  removal  directs  the  trial  or  hearing  to  be  had. 

§  276.  Removal  not  to  afbct  validity  of  former  proceedings,  eta 

The  removal  of  an  action  or  special  proceeding,  as  prescribed  in  this  arti- 
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<*le,  does  not  invalidate  or  in  any  manner  impair,  a  process,  provisional  rem- 
edy, or  other  proceeding,  or  a  bond,  undertaking,  or  reco^izance,  in  the 
action  or  special  proceeding  so  removed,  each  of  which  continues  to  have  the 
same  validity  and  effect  as  if  the  removal  had  not  been  made.  Where  bail 
has  been  given,  the  ^surrender  of  the  defendant  in  the  court  to  which  the 
action  or  special  proceeding  was  removed,  has  the  same  effect  as  a  surrender 
in  the  court  from  which  it  was  removed  would  have  had  if  the  action  or  special 
proceeding  had  remained  therein. 

§  277.  When  county  judge  may  make  order.  In  an  action  or  special 
proceeding  brought  in  a  superior  city  court,  an  order  may  be  made  without 
notice,  or  an  order  to  stay  proceedings  may  be  made  upon  notice  by  the  county 
judge  of  the  county  where  the  court  is  situated,  or  of  the  county  where  the 
attorney  for  the  applicant  resides,  in  a  case  where  a  judge  of  the  superior 
city  court  might  make  the  same  out  of  court,  and  with  like  effect. 

§  278.  Power  to  send  process  to  any  county.  A  superior  city  court  has 
power,  in  an  action  or  special  proceeding  of  which  it  has  jurisdiction,  to  send 
its  process  and  other  mandates  into  any  county  of  the  State,  for  service  or 
execution,  and  to  enforce  obedience  thereto,  with  like  power  and  authority  as 
the  supreme  court. 

§279.  Proceedings  conunenced  before  one  judge  may  be  continued 
berore  anotiier.  A  special  proceeding,  instituted  before  a  jud^e  of  the 
superior  court  of  Buffalo,  or  the  city  court  of  Brooklyn,  or  a  proceeding  com- 
menced before  a  judge  of  either  of  those  courts,  out  of  court,  in  an  action  or 
special  proceeding  pending  in  his  court,  may  be  continued,  from  time  to 
time,  before  one  or  more  other  judges  of  the  same  court,  as  prescribed  by  law, 
with  respect  to  like  proceedings,  before  a  judge  of  a  court  of  record  in  the 
city  of  New  York. 

§  280.  Appointment  of  terms,  etc.  The  judges  of  each  superior  city 
court,  or  a  majority  of  them,  must,  from  time  to  time,  appoint  the  times  for 
holding  the  geperal,  special  and  trial  terms  of  their  court.  They  must  also 
assign  the  judges  to  hold  each  of  the  terms,  and  designate  the  trial  terms  at 
which  i^ues  of  fact  are  triable  by  a  jury.  A  general,  a  special,  and  one  or 
more  trial  terms,  may  be  appointed  to  be  held,  and  may  be  held,  at  the  same 
time.  The  judges,  or  a  majority  of  them,  must  also  appoint  reasonable  times, 
when  a  judge  must  attend  at  chambers,  and  designate  the  judge  to  attend 
for  that  purpose.  Each  appointment,  mdde  as  prescribed  in  this  section, 
must  be  signed  by  the  judges  making  the  same,  and  filed  in  the  clerk's  office. 
A  copy  thereof  must  be  published  in  the  newspaper  printed  in  Albany,  in 
which  legal  notices  are  required  to  be  published,  and  in  two  newspapers 
printed  in  the  city  where  the  court  is  located,  at  least  once  in  each  week  for 
three  successive  weeks,  before  a  term  is  held  by  virtue  thereof. 

§  281.  Oeneral  tenns,by  whom  held,  eta  A  general  term  of  a  superior 
city  court  must  be  held  by  at  least  two  judges.  Two  must  concur  to  deter- 
mine a  cause ;  otherwise,  it  must  be  reheard ;  except  that  if  the  remaining 
judge  or  judges  are  disqualified  to  sit  upon  an  appeal,  the  judgment  or  order 
appealed  from  must  be  affirmed,  unless  a  rehearing  is  directed. 

§  282.  Id. ;  special  and  trial  tenns.  A  special  term  or  a  trial  term  of  a 
snperior  city  court  must  be  held  by  one  judge. 

S  283.  New  records,  etc.,  in  place  of  those  mutilated  or  i^jm'ed. 
When  the  chief-judge  of  a  superior  city  court  certifies,  that  a  book  of  minutes, 
records,  indices,  or  dockets  of  judgments,  in  the  office  of  the  clerk  of  the 
court,  has  become  so  mutilated  or  injured,  that  it  cannot  be  conveniently 
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used  or  correctly  examined,  the  clerk  of  the  court  must  cause  a  copy  thereof 
to  be  made.  The  expense  of  making  the  copy,  not  exceeding  tdu  cents  for 
each  folio,  is  a  charge,  in  the  city  of  New  York,  upon  that  city,  and,  in  the 
city  of  Buffalo,  or  the  city  of  Brooklyn,  upon  the  county  where  tiie  court  is 
located ;  and  it  must  be  paid  by  the  comptroller  of  the  city  of  New  York,  or 
the  county  treasurer,  as  the  case  requires,  upon  the  certificate  of  the  clerk, 
that  the  copy  was  made  pursuant  to  his  direction.  The  copy,  when  certified 
by  the  clerk  to  foe  a  correct  copy  of  the  original,  has,  presumptively,  the 
effect  of  the  original.  The  original  must  be  preserved,  and  may  be  referred 
to  at  any  time,  oy  the  direction  of  a  judge  of  the  court. 

§  284.  Clerks  and  deputy  clerka  Each  superior  city  court  has  a  clerk, 
who  is  appointed,  and  may  be  removed  at  pleasure,  by  the  judges  of  the 
court,  or  a  majority  of  them.  Each  clerk,  by  a  WTiting  under  his  nand  and 
the  seal  of  the  court,  filed  in  his  office,  must  appoint,  and  may  at  pleasure 
remove,  a  deputy-clerk.  The  deputy-clerk  has  all  the  powers,  and  may 
perform  all  the  duties  of  the  clerk,  when  the  office  of  cle^  is  vacant,  or  at 
the  clerk's  office,  when  the  clerk  is  absent  therefrom,  or  at  a  term  or  sitting 
of  the  court,  which  the  deputy-clerk  attends.  Each  clerk  and  each  deputy- 
clerk  must  subscribe,  and  file  in  the  clerk's  office,  the  Constitutional  oath  of 
office ;  and  is  entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

§  285.  Special  depnty-clerks.  [Amended  by  Ch.  542  of  1879.]  A  special 
deputy-clerk  of  a  superior  city  court,  appointed  as  prescribed  by  law,  possesses 
the  same  powers  as  the  clerk,  at  a  sitting  or  term  of  thd  court  which  he 
attends,  with  respect  to  the  business  transacted  thereat. 


ARTICLE  SECOND. 

PBOVI8IOH8  BXCLU8IVBLY  AFPLICABLB  TO  THB  CoUBT  OF  CoMMOIT  PlBAS  FOB  TUB  CiTT  AMD 

County  of  Nbw  Yobk,  akd  thb  Sufbbiob  Coubt  of  tbb  City  of  Nbw  Yobk. 

Sbction  286.  Special  jurifldiction  of  the  common  pleas. 

287.  Each  court  to  consist  of  six  judges ;  chief-judge. 

288.  Assistance,  etc.,  in  clerks'  offices. 

289.  Stenographers. 

290.  Stenographer  for  extra  term. 

291.  Criers. 

8  286.  Special  jmisdiction  of  the  common  pleas.  [Amendbd  by  Ch, 
416  OP  1877.]  In  addition  to  the  jurisdiction  defined  in  sections  two  hun- 
dred and  sixty-three,  two  hundred  and  sixty-four  and  two  hundred  and 
sixty-five  of  this  Act,  the  court  of  common  pleas  for  the  city  and  county  of 
New  York,  has  power  and  jurisdiction  to  vacate  and  set  aside  a  judgment, 
entered  in  any  court  held  within  that  city  and  county,  upon  a  forfeited 
recognizance,  upon  the  terms  and  conditions  specially  prescribed  by  law  for 
that  purpose ;  to  remit  a  fine  or  forfeited  recognizance,  in  a  case  where  a 
county  court  can  remit  the  same,  and  in  like  manner ;  and  to  entertain  any 
special  proceeding,  which,  in  any  county  except  New  York,  may  be  insti- 
tuted in  the  county  court. 

§  287.  Each  coiirt  to  conaiBt  of  Biz  judges ;  cfaief-judge.  The  court 
of  conuuon  pleas  for  the  city  and  county  of  New  York,  and  the  superior  court 
of  the  city  of  New  York,  consist  of  six  judges  for  each  court ;  one  of  whom 
must,  from  time  to  time,  as  a  vacancy  occurs,  be  appointed  chief-judge  of  his 
court,  as  prescribed  in  the  Constitution. 
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§  288.  AsBistaxita,  eta,  in  derks'  offices.  The  clerk  of  each  of  those 
courts  may  appoint  and  at  pleasure  remove,  such  special  deputy-clerks  and 
other  assistants,  as  he  deems  necessary ;  but  a  special  deputy-clerk  or  an 
assistant,  so  appointed,  is  not  entitled  to  any  compensation  out  of  the  treas- 
nry  of  the  cily  of  New  -York,  unless  his  compensation  is  fixed  by  law,  or 
allowed  pursuant  to  law. 

§  289.  Stenographers.  The  judges  of  each  of  those  courts,  or  a  majority 
of  them,  must  appoint,  and  may  at  pleasure  remove,  a  stenographer  for  each 
term  of  the  court,  for  the  trial  of  issues  of  fact,  constituting  a  distinct  part. 
Each  stenographer  so  appointed  is  entitled  to  a  salary,  fixed  and  to  be  paid 
as  prescribed  by  law.  He  must  attend  all  the  sittings  of  the  part  for  which 
he  is  appointed.  If  the  judge  requires  a  copy  of  any  proceedings,  written 
out  at  length  firom  the  stenographic  notes,  he  may  make  an  order  directing 
one-half  of  the  stenographer  s  fees  therefor,  to  be  paid  by  each  of  the  parties 
to  the  action  or  special  proceeding,  at  the  rate  of  ten  cents  for  each  folio  so 
written  out,  and  may  enforce  payment  thereof.  If  there  are  two  or  more 
parties  on  the  same  side,  the  order  may  direct  either  of  them  to  pay  the 
sum  payable  by  their  side,  for  the  stenographer's  fees,  or  it  may  apportion 
the  payment  thereof  among  them,  as  the  judge  deems  just. 

* 

J 290.  Stenographer  for  extra  term.  The  judge  who  holds  an  extra- 
nary  trial  term  of  either  of  those  courts  must  appoint  a  stenographer 
for  that  term,  who  is  subject  to  all  the  provisions  of  law  relating  to  an  assist* 
ant  stenographer,  and  is  entitled  to  a  compen^tion,  at  the  rate  and  in  the 
manner  prescribed  by  law  for  the  official  stenographer. 

§  291.  CSriers.  The  judges  of  each  of  those  courts,  or  a  majority  of  them, 
most  appoint,  and  may  at  pleasure  remove,  one  crier  for  their  court.  Each 
crier  so  appointed  is  entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed 
by  law.     He  is  not  entitled  to  any  other  compensation. 

ARTICLE  THIRD. 

Provisions  kxcldsitbly  applicablb  to  thb  Sufbrioh  Coubt  of  Buffalo. 

Sbctioit  292.  Additional  jurisdiction. 

293.  Id. ;  in  special  proceeding. 

294.  Exclusive  powers  in  certain  cases. 

295.  Court  to  consist  of  three  judges ;  chief-judge* 

296.  Number  Of  general  and  trial  terms. 

297.  Demurrers  to  be  tried  at  general  term. 

298.  Clerk  may  charge  fees. 

299.  Deputy-clerk  and  special  deputy-clerk. 

800.  Stenographer. 

801.  Crier. 

302.  Sheriff,  constables,  etc.,  to  attend  court;  special  powers  ia  contempt  cases, 

etc. 

303.  Assessors  to  return  jury  list. 

804.  Drawing,  excusing,  etc.,  trial  jurors;  making  jury  list. 
305.  Notifying  trial  jurors;  iheir  fees. 

300.  Additional  jurors  may  be  ordered. 

§  292.  Additional  jmiadictlon.  In  addition  to  the  jurisdiction  defined 
in  sections  two  hundred  and  sixty-three,  two  hundred  and  sixty-four,  and 
two  hundred  and  sixty-five  of  this  act,  the  jurisdiction  of  the  superior  court 
of  Buffalo  extends  to  the  following  actions  and  special  proceedings. 

1.  To  an  action  founded  upon  a  contract,  where  the  defendant,  or,  if  there 
Me  two  or  more  defendants,  where  either  of  them,  is  a  resident  of  that  city, 
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or  occupies  a  tenement,  for  the  transaction  of  his  or  their  ordinary  buainessy 
in  that  city ;  or  where  the  summons  is  served  upon  either  of  them  in  that 
city ;  or  where  the  contract  was  made  in  that  city. 

2.  To  an  action  for  any  other  cause,  where  the  defendant,  or,  if  there  are 
two  or  more  defendants,  where  all  the  defendants  proceeded  against,  occupy 
a  tenement  in  that  city,  for  the  transaction  of  their  ordinary  business. 

3.  To  an  action  to  recover  damages  against  one  or  more  common  carriers, 
not  being  residents  of  the  State,  where  the  defendant,  or,  if  there  are  two 
or  more  defendants  jointly  liable,  where  one  of  them  has  property  in  that 
city. 

4.  To  an  action  against  a  domestic  corporation,  which  transacts  it49  general 
business  in  that  city,  or  has  an  office  or  agency  in  that  city,  for  the  transac- 
tion of  business ;  or  against  a  foreign  corporation,  which  has  property  in 
that  city,  or  an  agency  therein. 

5.  To  an  action  or  special  proceeding  against  the  city  of  Buffalo,  or  an 
officer  thereof. 

§  293.  Id. ;  in  special  proceedingg.  The  court  also  possesses  and  exer- 
cises, within  the  city  of  Buffalo,  in  any  matter  which  arises,  or  the  subject 
whereof  is  located  or  situated  within  that  city,  jurisdiction,  power  and 
authority,  concurrent  and  co-extensive  with  those  conferred  upon  the 
supreme  court,  in  a  like  case,  by  any  statutory  provision. 

§  294.  Xixcltisive  powers  in  certain  cases.  The  court  also  possesses 
exclusive  jurisdiction  and  power  as  follows : 

1.  ^iyhere  an  action,  commenced  in  a  justice^s  court  in  the  city  of  Buffalo, 
has  been  discontinued  upon  the  delivery  of  an  undertaking,  "because  the 
title  to  real  property  came  in  question,  it  possesses  exclusive  jurisdiction  of 
an  action  for  the  same  cause,  brought  pursuant  to  the  undertaking. 

2.  It  has  exclusive  power  to  remit  a  fine  imposed  or  a  recognizance 
estreated  by  it. 

§  295.  Court  to  consist  of  three  judges ;  chief-judge.  The  court  con- 
sists of  three  judges;  one  of  whom  must,  from  time  to  time,  as  a  vacancy 
occurs,  be  appointed  chief-judge,  as  prescribed  in  the  Constitution. 

§  296.  General  and  trial  terms.  At  least  four  general  terms  and  six 
trial  terms  of  the  court  must  be  appointed  to  be  held  in  each  year. 

§  297.  To  be  tried  at  general  term.  [Amended  by  Ch.  416  of  1877, 
AND  BY  Ch.  542  OF  1879.]  An  issue  of  law  in  an  action  in  the  court  must 
be  tried  at  the  general  term. 

§  298.  Clerk  may  charge  foes.  The  clerk  of  the  court  is  entitled,  in 
addition  to  his  salary,  for  any  service  performed  by  him,  to  the  fee  allowed 
by  law  to  a  county  clerk,  for  a  similar  service,  performed  in  the  supreme 
court,  or  the  court  of  oyer  and  terminer. 

§  299.  Deputy-clerk  and  special  deputy-clerk.  Where  the  deputy- 
clerk  of  the  court  dies,  resigns,  removes  from  the  city,  is  removed  from 
office,  or  becomes  otherwise  incapable  of  acting,  the  clerk  must  appoint 
a  deputy-clerk  in  his  place.  The  clerk,  if  the  judges  of  the  court,  or  e 
majority  of  them,  deem  it  necessary  for  the  proper  transaction  of  its  busi- 
ness, from  time  to  time  must  appoint,  and  may  at  pleasure  remove,  in  the 
manner  prescribed  by  law  for  the  appointment  and  removal  of  a  deputv- 
clerk,  a  special  deputy-clerk,  whose  compensation  must  be  paid  '->y  the  clerk. 

§  300.  Stenographers.  The  judges  of  the  court,  or  a  majority  of  them^ 
must  appoint,  and  may  at  pleasure  remove  a  stenographer  of  the  court  and 
an  assistant  stenographer  who  is  entitled  to  a  salary  fixed  and  to .  be  paid  as 
prescribed  by  law.    He  or  his  assistant  must  attend  each  term  of  the  court 

58 


Ch.  3,  Tit.  3.     BUFFALO  SDPEEIOR  COURT.       §§  301-303. 

where  issues  of  fact  in  civil  or  criminal  causes  are  triable,  and  shall  report 
and  transcribe  opinions  for  the  judges  of  said  court,  of  eUk&t  of  them,  when 
required  wWwut  additional  compensation ;  and  shallf  within  twenty  days  aftefr 
notice  by  a  party  that  he  intends  to  appeal,  mow  for  a  new  trial,  or  make  a  case  or 
a  bill  of  exceptions  in  any  action  or  special  proceeding  in  which  a  trial  has  been  had* 
in  said  courts  file  with  the  clerk  of  said  court  a  transcript  of  the  minutes  taken  by 
him  on  such  trial.  The  stenographer  making  such  transcript  shall  be  entitled, 
tqffon  the  certificate  of  the  judge  holding  the  court  at  which  the  trial  took  place,  to 
receive  the  sum  of  six  cents  for  each  one  hundred  words  of  such  transcript,  to  be 
paid  as  follows: 

1.  In  a  citU  action  or  special  proceeding  by  the  treasurer  of  the  city  of  Buffalo. 

2.  In  a  criminal  action  or  special  proceeding  by  the  county  treasurer  of  the  county 
of  Erie;  proridedj  however,  that  no  grecUer  sitm  than  one  thousand  dollars  shall 
be  paid  out  in  any  one  year  for  the  transcripts  of  the  stenographic  minutes  to  be 
made  and  filed  pursuant  to  the  provisions  of  this  act.     [Am'd  Ch.  342  of  1886.  J 

§  301.  Cxier  and  court  officer.  The  judges,  or  a  majority  of  them,  from 
time  to  time,  must  appoint,  and  may  at  pleasure  remove,  a  crier  for  the 
court,  who  is  entitled  to  a  salary  fixed  and  to  be  paid  as  prescribed  by  law, 
and  an  officer  for  the  court  who  shdU  perform  such  dtUies  a^i  the  court  shall  pre- 
scribe. He  shall  receive  an  annual  salary  of  one  thousand  dollars,  which  shall  be 
paid  by  the  city  of  Buffalo  as  other  city  officers  are  paid.  He  shall  take  the  oath 
of  office  prescribed  by  the  Constitution,  and  shall  possess  all  the  power's  of  a  patrol- 
man of  the  city  of  Buffalo.  The  said  officers  shall  receive  no  compensation  except 
their  respective  salaries,     [Am'd  Ch.  243  of  1888.] 

§  302.  Shffiil^  constables,  eta,  to  attend  court ;  special  powers  in 
contempt  cases,  etc.  The  sheriff  of  the  county  of  Erie,  or  his  under-sheriff, 
or  a  deputy-sheriff,  designated  by  him,  and  as  many  policemen  of  the  city 
of  Buffalo,  as  the  court  directs,  must  attend  each  term  of  the  court.  A 
policeman,  in  attendance  upon  a  term  of  the  court,  may,  under  the  direction 
of  the  judffe  presiding  at  or  holding  the  term,  notify  talesman  or  additional 
jurors,  and  execute  a  mandate  of  the  court,  issued  in  a  case  ^ "  ".ante:::::" 
with  like  effect  and  in  like  manner  as  if  he  was  the  sheriff.  Bu«  ^  ^^oiiceniaii 
is  not  entitled  to  any  fees,  or  other  compensation,  except  his  salary,  for  a 
service  performed  by  him,  as  prescribed  in  this  section. 

§  303.  Jurors  in  Buffalo.  The  chief  judge,  or  in  case  of  his  inability  from 
any  cause  to  act,  then  one  of  the  other  judges,  and  the  clerk  of  the  court,  together 
with  the  assessors  of  the  city  of  Buffalo,  must  in  the  month  of  May  in  each  year, 
meet  at  the  assessors*  office  and  make  out,  certify  and  file  in  the  clerk's  office, 
a  list  of  not  less  than  six  hundred  residents  of  that  city,  not  exempt  from 
jary  duty,  and  qualified  to  serve  as  trial  jurors  in  the  court.  The  persons 
named  in  such  list  must  be  selected  from  those  assessed  on  the  last  annual 
ward  assessment-rolls  of  the  city,  and  in  making  such  selection  they  shall 
take  the  names  of  such  only  as  are  : 

1.  Male  citizens  of  the  United  States  and  residents  of  the  city. 

2.  Not  less  than  twenty-one,  nm  mere  than  sixty  years  of  age. 

3.  At  the  time,  assessed  for  personal  property  belonging  to  them  in  their 
own  right  to  the  amount  of  two  hundred  and  fifty  dollars,  or  who  shall  have 
a  freehold  estate  in  real  property  in  the  county  of  Erie  belonging  to  them  in 
their  own  right,  or  in  the  right  of  their  wives,  to  the  value  of  one  hundred 
and  fifty  dollars. 

4.  In  the  possession  of  their  natural  faculties,  and  not  infirm  or  decrepid. 

5.  Free  from  all  legal  exceptions,  of  fair  character,  of  approved  integrity, 
of  sound  judgment,  well  informed  and  able  to  read  and  write  the  English  Ian- 
guage  urider standingly^  and  whose  name  does  not  appear  an  the  list  of  jurors 
drawn  for  the  circuit  court  for  the  county  of  Erie.  Only  such  pei^sons'as  shall 
possess  the  above  qualifications,  and  who  have  not  served  twelve  days  the  previous 
year  as  trial  jurors  in  this  court,  shall  be  qualified  to  serve  as  trial  jurors.-  The 
court  at  any  term  thereof,  may  make  an  order  directing  the  assessors 
and  clerk  of  the  court  tx>  meet  with  one  of  the  judges,  and  to  make  out,  certify 
and  Hie  in  the  clerk*s  ofi<;e,  within  a  time  specified  iv  the  order,  a  new  list 
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of  jurors,  or  a  list  of  any  number  of  additional  jurors ;  and  it  may  punish  an 
omission  to  obey  such  order  as  a  contempt.  The  lists  made  out  in  pursuance 
af  the  provisions  of  tMs  section  shall  contain  the  Christian  and  sumams  at  length 
of  the  persons  named  therein^  their  respective  places  of  residence  and  their  seteicU 
occupations  in  so  far  as  the  same  can  be  ascertained.  But  the  samepoiver 
IS  continued  to  summon  talesman,  cw  is  now  possessed  by  tfie  supreme  courL 
[Sub.  5,  am'd  ch.  187  of  1892. 

§  304.  Drawing,  excusing,  etc.,  trial  jurors ;  making  jury  list. 

At  least  fourteen  aod  not  more  than  twenty  days  before  the  time  appointed  for  hold- 
ing a  term  of  the  court,  whose  issues  of  fact  in  civil  or  criminal  causes  are  triable,  the 
clerk  of  the  court,  in  tlie  presence  of  a  judge  thereof  and  of  the  sheriff  of  the  county,  or 
in  the  absence  of  the  sheriff,  of  his  under  sheriff,  must  draw  from  the  list  so  returned 
by  the  assessorsr  the  names  of  sixty  persons  or  such  other  number  as  the  court,  at  any 
term  thereof,  directs  to  serve  as  trial  jurors.  At  least  stx  days  before  the  time  appointed 
for  the  drawing,  the  clerk  of  the  court  must  publish  a  notice  thereof  in  two  daily  news- 
papers published  in  the  city  of  Buffalo,  and  such  publication  shall  continue  for  six  suc- 
cessive days  before  the  drawing.  He  must  also,  at  least  three  days  before  the  time  ap- 
pointed for  the  drawing,  cause  notice  thereef  to  be  served  upon  the  sheriff  of  the  county 
of  Erie  whose  duty  it  shall  be  to  att4)nd  said  drawing,  or  in  case  of  his  absence  or  in- 
ability to  attend  at  the  time  of  said  drawing,  the  under  sheriff  shall  attend  to  witness 
the  drawing  of  the  jurors.  The  drawing  must  be  conducted  as  prescribed  by  law  for  the 
drawing  of  trial  jurors  by  a  county  clerk.  A  list  of  the  names  of  the  persons  so  drawn 
must  be  certified  by  the  attending  judge  and  the  clerk,  and  delivered  to  the  sheriff  of 
Erie  county,  who  shall  thereupon  notify  each  of  the  persons  named  in  said  list,  in  the 
manner  prescribed  by  law  for  notifying  a  juror  to  attend  a  term  of  the  circuit  court,  and 
shall  at  the  same  time  notify  such  person  to  attend  before  said  judge,  or  one  of  the 
judges  of  the  court,  at  the  chambers  thereof,  at  a  time  mentioned  in  said  notice  to  be 
fixed  by  the  judge  present  at  the  drawing  of  such  trial  jurors,  and  which  shall  be  stated 
in  the  list  delivered  to  the  sheriff,  not  less  than  eight  days  before  the  time  appointed 
for  the  holding  of  a  term  of  said  court,  for  the  purpose  of  answering  concerning  his 
qualificationfl  as  a  juror.  A  person  so  notified  must  attend  and  answer  accordingly.  If  he 
fails  to  attend  as  specified  in  the  notice,  for  any  cause  except  physical  inability,  or  some 
other  cause  satisfactory  to  the  judffe,  or  if  he  refuses  to  be  sworn,  or  to  answer  any  legal  or 
pertinent  question  put  to  him  by  the  judge,  he  shall  be  guilty  of  contempt  |ind  punished 
accordingly.  At  the  time  mentioned  in  said  notice,  the  judge  shall  examine  upon  oath, 
all  such  persons  as  appear  before  him  pursuant  to  such  notice,  for  the  purpose  of  ascer- 
taining whether  they  possess  the  qualifications  for  jurors  prescribed  by  law,  and  may, 
in  his  diftcretion,  direct  the  clerk  to  take  the  deposition  of  such  person;  and  all  such 
depositions  shall  be  filed  by  the  clerk  in  his  office.  All  applications  to  be  excused  from 
service  as  such  juror,  and  all  claims  for  exemption  from  service  as  such  juror  must  be 
made  by  the  person  so  notifiiHl  to  appear  at  this  time.  Persons  not  qualified  to  act  as 
jurors  pursuant  to  the  provisions  of  this  act,  and  persons  claiming  exemption  for  any 
cause  and  satisfying  the  judge  of  their  right  to  such  exemption,  shall  be  excused  from 
serving  as  jurors.  From  the  number  thus  found  to  be  qualified  to  serve  as  jurors,  the 
judge  and  clerk  shall  make  a  list,  and  the  names  of  said  persons  so  qualified  shall  be 
placed  upon  separate  suitable  ballots  which  must  be  uniform  as  nearly  as  may  be  in  ap- 
pearance and  said  ballots  shall  be  placed  in  a  suitable  box  to  be  furnished  by  the  clerk 
for  such  purpose,  and  the  names  of  thirty-six  persons  shall  be  drawn  therefrom  who 
shall  serve  as  trial  jurors,  and  the  names  of  said  jurors  so  drawn  shall  be  certified  by 
the  judge  and  the  clerk  and  filed  with  the  clerk  and  shall  constitute  tiie  trial  jurors  for 
that  term,  and  the  names  of  those  persons  not  disqualified  shall  be  returned  to  the  box. 
Persons  who  appear  before  a  judge  for  examination,  pursuant  to  the  provisions  of  this 
section,  shall  be  entitled  to  the  same  fees  as  jurors  summoned  to  attend  a  term  of  the 
circuit  court.  The  judge  holding  a  term  may,  in  his  discretion,  excuse  atrial  juror  from 
service  for  a  limited  time  at  that  term,  where  the  exigencies  of  his  business  or  other 
cause  require  his  temporary  absence.  The  judge  may  also  discharge  for  the  term,  one 
or  more  jurors  notified  and  attending,  whose  further  attendance  is  not  required  for  the 
trial  of  issues  at  that  term,  or  he  may  discharge  until  a  day  certain,  one  or  more  jurors 
notified  and  attending,  whose  attendance  will  not  be  required  for  the  trial  of  issues  until 
that  day.  Each  juror  so  discharged  until  a  certain  day  must  attend  upon  the  opening 
of  the  court  upon  that  day  and  thereafter  until  he  is  discharged,  without  further  notice. 
If  he  fails  to  do  so  he  is  liable  for  the  same  punishment  and  the  same  proceedings  must 
be  taken  as  if  he  had  failed  to  attend  at  the  time  fixed  in  the  notice  given  to  him. 
Except  as  above  provided,  a  court  or  judge  shall  not  excuse  a  person  liable  to  serve  as 
•a  trial  luror,  and  duly  drawn  and  notified,  unless  it  be  shown  by  the  oath  of  the  juror 
or  by  the  oath  of  another  person  acquainted  with  the  facts,  that  the  cause  for  his  excuse 
did  not  exist  at  the  time  he  was  required  to  appear  before  the  judge  at  chambers. 
,[Am*d  by  Ch.  265  op  1893.] 
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§  305.  Notifying  trial  juroxB ;  their  fees.  The  sberiif  must  notify  each 
of  the  persons  drawn  ca  trial  jurora  cts  provided  by  section  three  hundred  and  four 
of  this  aetf  as  prescribed  by  law  for  notifying  a  juror  drawn  to  attend  a  term 
r  of  the  circuit  court.  Before  the  day  fixed  far  the  juror  to  appear  before  the 
judge  as  provided  by  section  three  hundred  and  four,  the  sheriff  must  file  the 
Ii8t¥dth  the  clerk,  accompanied  with  his  return,  specifying  who  were  notified 
and  the  manner  in  which  each  person  was  notified.  The  clerk  must  make 
the  same  disposition  of  the  ballots  containing  the  names  of  the  jurors  who 
hare  served,  of  those  who  did  not  appear,  and  of  those  who  were  discharged, 
as  prescribed  by  law  with  respect  to  the  circuit  court.  Each  juror  atteuaing 
a  term  of  the  court,  must  be  paid  by  the  county  of  Erie,  the  same  compensa- 
tion as  a  juror  attending  the  circuit  court.    [Am'd  Oh.  216  of  1887.] 

§  306.  Additional  jnroiB  may  be  ordered.  At  a  term  where  issues  of 
fact,  in  civil  or  criminal  causes,  are  triable,  the  court  may,  in  its  discretion, 
direct  additional  jurors  to  be  drawn  from  any  list  returned  by  the  assessors, 
and  require  the  sheriff,  or  a  policeman  in  attendance  upon  the  term,  forth- 
with to  notify  them  to  attend ;  and  if  a  person  so  drawn  cannot  be  founds 
the  court  may  cause  his  name  to  be  returned  to  the  box. 

ARTICLE  FOURTH. 

Pbovisioks  kxclusivblt  applicablb  to  thb  City  Coubt  of  Bbookltit. 

Skctiob  307.  Court  consista  of  three  judg-es ;  chief-judge. 
Sds.  Court  always  open ;  number  of  trial  terms. 

309.  Appointment  of  deputy-clerk  and  assistants  to  clerk 

310.  Ckrk  may  charge  fees. 

311.  Sherifi^  etc.,  to  attend,  terms. 
•  312.  Expenses  to  be  a  county  charge. 

313.  Stenographers. 

§  307.  Court  corndstB  of  tbree  jndges ;  chief-judge.  The  city  court  of 
Brooklyn  consists  of  three  judges ;  one  of  whom  must,  from  time  to  time,  as 
a  vacancy  occurs,  be  appointed  chief-judge  of  the  court,  as  prescribed  in  the 
Constitution. 

§308.  Court  always  open;  munber  of  trial  tenna  The  court  is 
always  open  for  the  transaction  of  any  business,  for  which  notice  is  not 
required  to  be  given  to  an  adverse  party.  At  least  ten  terms  thereof,  for  the 
trial  of  issues  of  law  or  of  fact,  must  be  appointed  to  be  held  in  each  year. 

fi  309.  Appointment  of  deputy  derk  and  assistantB  to  clerk.  The 
judges  of  the  court,  or  a  majority  of  them,  may  appoint  as  many  special 
deputy  clerks  and  assistants  in  the  clerk's  office,  as  they  deem  necessary. 
Each  officer  so  appointed  is  entitled  to  a  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law. 

§  310.  Clerk  may  charge  fees.  The  clerk  of  the  court  is  entitled,  in 
addition  to  his  salary,  for  any  service  performed  by  him,  to  the  fee  allowed 
by  law  to  a  county  clerk,  for  a  similar  service. 

§  311.  Sherifl^  etc.,  to  attend  teima.  [Amended  by  Ch.  414  of  1879J 
The  sheriff  of  the  county  of  Kings,  his  under-sheriff,  or  a  deputy-sherifE, 
designated  by  him,  must  attend  each  term  or  sitting  of  the  court.  If  a  deputy* 
sheriff  is  designated  to  attend  he  shall  be  entitled  to  the  same  compensation 
as  is  allowed  by  law  to  messengers  and  attendants  upon  said  court,  and  shall 
be  paid  in  the  same  manner.  The  judge  or  jndges  holding  the  term  may 
require  more  than  one  deputy-sheriff  to  attend  should  it  be  deemed  necessary. 

§  312.  Eipenses  to  be  a  county  charge.  The  expenses  of  the  court 
are  a  county  charge,  and  must  be  allowed  and  paid  in  like  manner  as  other 
county  charges. 

§  313.  StenographexB.  The  judges  of  the  court  or  a  majority  of  them, 
from  time  to  time  must  appoint,  and  may  at  pleasure  remove,  one  or  two 
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etenograpbersy  as  they  deem  it  necessary  for  the  business  of  the  court.  Each 
stenographer  so  appointed  is  entitled  to  a  salary,  fixed  and  to  be  paid  eui 
prescribed  by  law.  He  must  attend  each  term  of  the  court,  where  issues  of 
fact  in  civil  or  criminal  causes  are  triable.  If  two  stenographers  are  appointed, 
the  judges  of  the  court  must  assign  to  each  his  share  of  the  business.  A. 
stenographer  may,  with  the  assent  of  the  judges  of  the  court,  or  a  majority 
of  them,  appoint  an  assistant-stenographer,  to  aid  him  in  the  discharge  of 
his  duties,  whose  compensation  is  payable  by  the  stenographer  and  is  not  a 
county  charge. 


TITLE  IV. 

The  marine  court  of  the  dty  of  New  Tork. 

SscnoN  814.  Marine  court  a  court  of  record.* 

315.  Jurisdiction. 

316.  The  last  section  limited. 

317.  Jurisdiction  in  marine  causes. 

318.  No  power  to  naturalize  aliens. 

319.  Removal  of  action  to  supreme  court  from  marine  court. 

320.  Justices ;  their  general  duties. 

321.  How  suspended  from  office, 

322.  Chief-justice  ;  how  designated ;  his  general  duties,  etc 

323.  Justices  may  make  rules. 

324.  Court  when  open ;'  justices  to  designate  terms ;  routine  of  buoness  at  thi^ 

terms,  etc. 

325.  Terms,  where  held ;  publication  of  appointments. 

326.  Justices  may  take  oaths,  acknowledgments,  etc. 

327.  Orders,  etc.,  how  made. 

328.  Clerk,  deputy-clerk  and  assistants. 

329.  General  duties  of  deputy-clerk. 
830.  Special  deputy-clerks. 

331.  Clerk  to  account  monthly  for  fees,  and  pay  over  the  slune. 

332.  Stenog'raphers. 

333.  Interpreter. 

334.  Id. ;  penalty  for  Znisconduct. 

335.  Court  may  appoint  attendants,  etc. 

336.  Interpreter  and  attendants  not  to  receive  fees. 

337.  Suspension  of  an  officer  of  the  court. 

338.  What  mandates  may  be  executed  without  the  city. 

339.  Direction  and  execution  of  mandates. 

§  314.  [Stricken  out  by  Ch.  416  of  1877.] 

§  315.  Juxisdiction.  [Amended  by  Ch.  416  of  1877.1  The  jurisdiction 
of  the  marine  court  of  the  city  of  New  York  extends  to  tne  following  cases: 

1.  An  action  against  a  natural  person,  or  against  a  foreign  or  £)mestic 
corporation,  wherein  the  complaint  demands  judgment  for  a  sum  o£  money 
only,  or  to  recover  one  or  more  chattels,  with  or  vdthout  damages  for  the 
taking  or  the  detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien  upon  real  property  in  the  city  of 
New  York,  created,  as  prescribed  by  statute,  in  favor  of  a  person  who  has 
performed  labor  upon,  or  furnished  materials  to  be  used  in  the  construction, 
alteration,  or  repair  of  a  building,  vault,  wharf,  fence,  or  other  structure ; 
or  who  has  graded,  filled  in,  or  otherwise  improved,  a  lot  of  land,  or  the 
fiddewalk  or  street  in  front  of  or  adjoining  a  lot  of  land. 

•  S«otion  Sll  stricken  out  by  Ch.  416  of  ISTl. 
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3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not  exceeding  two 
thousand  dollars,  exclusive  of  interest,  upon  one  or  more  chattels. 

4.  The  taking  and  entry  of  a  judgment,  upon  the  confession  of  one  or 
more  defendants,  where  the  sum,  for  which  judgment  is  confessed,  does  not 
exceed  two  thousand  dollars,  exclusive  of  interest  from  the  time  of  making 
the  statement,  upon  which  the  judgment  is  entered. 

§  316.  The  last  section  limited.  [Amended  by  Ch.  542  of  1879.1  The 
jonsdiction  conferred  by  the  last  section  is  subject  to  the.  following  limita- 
tions  and  regulations : 

1.  In  an  action  wherein  the  complaint  demands  judgment  for  a  sum  of 
money  only,  the  sum,  for  which  judgment  is  rendered  in  favor  of  the  plain* 
tiff,  cannot  exceed  two  thousand  dollars,  exclusive  of  interest,  and  costs  as 
taxed ;  except  where  it  is  brought  upon  a  bond  or  undertaking,  given  in  an 
action  or  special  proceeding  in  the  same  court,  or  before  a  justice  thereof; 
or  to  recover  damages  for  a  breach  of  promise  of  marriage ;  or  where  it  is  a 
marine  cause,  as  that  expression  is  defined  in  the  next  section.  Where  the 
action  is  brought  upon  a  bond  or  other  contract,  the  judgment  must  be  for 
the  sum  actually  due,  without  regard  to  the  penalty  therein  contained;  and, 
where  the  money  is  payable  in  installments,  successive  actions  may  be 
brought  for  the  installments,  as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment  cannot  be  ren<- 
dered  in  favor  of  the  plaintiff,  for  a  chattel  or  chattels  the  aggregate  value 
of  which  exceeds  two  thousand  dollars. 

8.  (Sub.  3  repealed  ch.  441  of  1889.) 

§  317.  Jmisdictioii  in  marine  causea  The  following  actions  are  styled 
in  this  act  marine  causes,  and  the  court  possesses  the  same  jurisdiction  of 
such  an  action,  ajs  the  supreme  court  of  the  State. 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  the  merchant 
service,  against  the  owner,  master,  or  commander  thereof,  for  the  reasonable 
value  of  services,  or  for  tide  breach  of  a  contract  to  pay  for  services  rendered 
or  to  be  rendered  on  board  of  the  vessel,  during  a  voyage,  wholly  or  partly 
performed,  or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belonging  to  or  on  board  of  a 
vessel  in  the  merchant  service,  to  recover  damages  for  an  assault,  battery,  or 
false  imprisonment,  committed  on  board  the  vessel,  upon  the  high  seas,  or  in 
a  place  without  the  United  States. 

Bat  this  section  does  4ot' confer  upon  the  marine  court  authority  to  pro- 
ceed, as  a  court  of  admiralty  or  maritime  jurisdiction. 

§  318.  No  power  to  natm»]ize  aliens.  The  court  has  not,  nor  has  either 
of  the  justices  thereof,  power  to  naturalize  an  alien. 

§  319.  Removal  of  action  to  supreme  conrt  from  marine  court  The 
supreme  court,  at  a  term  held  in  the  first  judicial  district,  may  by  an  order 
made  at  any  time  after  joinder  of  an  issue  of  fact,  and  before  the  trial  there- 
of, remove  to  itself  an  action  brought  in  the  marine  court,  for  the  purpose  of 
changing  the  place  of  trial  thereof.  Where  an  order  for  removal  is  made, 
as  prescribed  in  this  section,  the  place  of  trial  must  be  changed  by  the  same 
order  to  another  county,  and  the  subsequent  proceedings  therein  must  be  the 
same  as  if  the  action  had  been  originally  brought  in  the  supreme  court* 
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The  provisions  of,  sections  three  hundred  and  forty-four,  three  hundred  and 
forty-five  and  three  hundred  and  forty-six  of  this  act,  apply  to  an  applica- 
tion to  remove  such  an  action,  and  to  the  proceedings  upon  and  subsequent 
to  the  removal,  as  if  the  marine  court  was  specified  in  those  sections  in  place 
of  the  county  court,  and  a  justice  thereof  in  place  of  the  county  judge. 

§  320.  Justices  ;  their  general  duties.  [Amended  by  Ch.  416  of  1877.] 
The  court  consists  of  six  justices,  one  of  whom  is  the  chief-justice  of  the 
court.  Each  justice  must  perform  his  share  of  the  labors  and  duties  apper- 
taining to  the  officev  One  of  the  justices  must  attend  at  the  chambers  of  the 
court,  from  ten  o'clock  in  the  morning  until  four  o'clock  in  the  afternoon  of 
each  dav,  except  Sunday,  a  public  holiday,  or  a  day  upon  which  the  inhabi- 
tants of  the  city  of  New  York  generally  refrain  from  business.  Each 
justice,  while  in  the  rooms  of  the  court,  and  not  actually  engaged  in  the 
performance  of  other  official  duties,  must  act  upon  any  application  for  his 
official  action,  properly  made  to  him.  The  justice,  assigned  to  a  trial  term 
or  a  special  term,  must  remain  in  attendance,  until  the  day  calendar  is  dis- 
posed of,  or  for  such  other  time  as  is  reasonable. 

§  321.  How  suspended  from  office.  Where  it  appears  presumptively, 
to  the  satisfaction  of  the  governor,  that  a  justice  of  the  court  has  been  guilty 
of  corruption,  or  other  gross  misconduct  in  office ;  or  habitually  neglects  to 
perform  his  share  of  the  labors  and  duties  appertaining  to  the  office ;  or  is 
incapable  of  properly  discharging  the  same ;  the  governor  may,  in  las  dis- 
cretion, make  an  order,  suspending  that  justice  from  the  exercise  of  the 
duties  of  his  office,  and  directing  that  his  compensation  cease.  Such  an 
order  must  recite  the  grounds  upon  which  it  is  made ;  and  it  remains  in 
force,  unless  it  is  sooner  revoked  by  the  governor,  until  the  final  adjournment 
of  the  next  session  of  the  Legislature ;  or,  if  the  Legislature  is  then  in  ses- 
sion, until  the  final  adjournment  of  that  session. 

§  322.  Chief-justice ;  how  designated ;  bis  general  duties,  etc.    The 

justices  of  the  court,  or  a  majority  of  them,  must,  from  time  to  time,  as  a 
vacancy  occurs  in  the  office  of  chief-justice,  designate  one  of  their  number 
to  be  chief-justice.  A  certificate  of  the  designation,  under  the  hands  of  the 
justices  making  the  same,  must  be  filed  in  the  office  of  the  clerk  of  the  court. 
The  pers6n  so  designated  shall  be  chief-justice  during  his  term  of  office. 
The  chief-justice  has  the  like  authority,  within  the  jurisdiction  of  the  court, 
as  a  presiding  justice  of  the  supreme  court ;  and  when  he  is  present  and  is 
not  disqualified,  he  must  preside  at  a  general  term. 

§  323.  Justices  may  make  rules.  The  justices  of  the  court,  or  a  ma- 
jority of  them,  may,  from  time  to  time,  establish  rules  of  practice  for  the 
court,  not  inconsistent  with  this  act,  or  with  the  general  rules  of  practice, 
established  as  prescribed  in  section  seventeen  of  this  act.  The  latter  govern 
the  practice  in  the  court,  as  far  as  they  are  applicable  thereto. 

§  324.  Court  when  open ;  justices  to  designate  terms ;  routine  of 
business  at  the  tenns,  etc.  The  court  is  always  open  for  the  transaction 
of  any  business,  for  which  notice  is  not  required  to  be  given  to  an  adverse 
party.  The  justices  of  the  court,  or  a  majority  of  them,  from  time  to  time 
must  appoint,  and  may  alter,  the  times  of  holding  general,  special,  and  trial 
terms  of  the  court.  They  must  prescribe  the  duration  of  the  terms ;  desig- 
nate the  trial  terms  at  which  jurors  are  required  to  attend ;  and  assign  the 
justice  or  justices  to  preside  and  attend,  at  each  of  the  terms  so  appointed. 
In  case  of  the  inability  of  a  justice  to  preside  or  attend,  another  justice 
may  preside  or  attend  in  his  place.  Each  trial  and  special  term  must  be 
held  Dy  one  justice;  and  each  general  term  by  at  least  two  justices.    Two 
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<nr  more  genera!,  special  or  trial  terms  may  be  appointed  to  be  held  at  the 
same  time.  The  concurrence  of  two  justices  is  necessary  to  pronounce  a 
decision  at  a  general  term.  If  two  do  not  concur,  a  re-argument  must  be 
ordered.  The  justices  holding  a  general  term  may  order  a  re-argument, 
before  themselves,  or  at  a  subsequent  general  term,  of  a  cause  heard  by 
them,  or  at  a  previous  general  term. 

§  325.  Terms,  where  held ;  publication  of  appdntmenta  Each  term 
80  appointed  must  be  held  at  the  city  hall  in  the  city  of  New  York,  except 
that  auxiliary  or  additional  parts,  for  the  transaction  of  any  business  specified 
in  the  appointment,  may  be  held  elsewhere  within  the  city  of  New  York,  as 
designated  in  the  appointment.  An  appointment  must  be  published  in  two 
newspapers,  published  in  the  city  of  New  York,  at  least  once  in  each  week, 
for  three  successive  weeks,  before  a  term  is  held  in  pursuance  thereof. 

§  326.  Justices  may  take  oaths,  acknowledgments,  etc.  Each  of  the 
justices  may,  within  the  city  of  New  York,  administer  an  oath,  or  take  a 
deposition,  or  the  acknowle<Jgment  or  proof  of  the  execution  of  a  vmtten 
inBtrument,  and  certify  the  same,  in  like  manner  and  with  like  authority 
and  effect,  as  a  justice  of  the  supreme  court. 

J)  327.  Orders,  etc.,  bow  made.  In  an  action  brought  in  the  court,  an 
er  cannot  be  made,  or  a  warrant  of  attachment  granted,  by  an  officer, 
other  than  a  justice  of  the  court ;  and  each  provision  of  this  act,  which 
empowers  an  officer,  other  than  a  judge  of  the  court  in  which  an  action  is 
brought,  to  mG^e  an  order  therein,  must  be  construed  as  being  exclusive  of 
an  action  brought  in  the  marine  court. 

§828.  derkydeputgr  clerk  and  assifltaAts*  The  court  has  a  clerk,  who 
is  appointed  and  may  be  removed  at  pleasure,  by  the  justices  thereof,  or  a 
msijority  of  them,  fie  must,  by  a  written  instrument  undfer  his  band,  filed 
in  his  office,  appoint,  and  may  at  pleasure  remove,  three  deputy  clerks  and 
not  more  than  eleven  assistants.  The  clerk  is  responsible  for  the  faith- 
ful discharge  of  his  duty  by  each  deputy  clerk  and  each  assistant  The 
clerk,  each  deputy  clerk,  and  each  assistant  is  entitled  to  a  salary,  fixed 
and  to  be  paid  as  prescribed  by  law.  [Am'd  Ch.  154  of  1891 ;  in  efl!ect 
April  29,  1891.]  . 

§329.  Gheneral  duties  of  deputy-clerk.  [Amended  bt  Ch.  416  of  1877.] 
TTie  clerk,  and  also  each  deputy-clerk,  before  he  enters  upon  the  duties  of 
hiB  office,  must  subscribe,  and  file  in  the  office  of  the  tlerk  of  the  city  and 
county  of  New  York,  the  Constitutional  oath  of  office.  The  deputy-clerk  has 
all  the  powers,  and  may  perform  all  the  duties  of  the  clerk,  when  the  office 
of  clerk  is  vacant,  or  at  the  clerk's  office,  when  the  clerk  is  absent  therefrom, 
Of  at  a  term  or  sitting  of  the  court  which  the  deputy-clerk  attends. 

§  330.  Spe<^  depaty-derka  [Amended  bt  Ch.  416  of  1877.]  The 
elerk  may  designate  as  many  of  his  assistants,  as  the  Justices  of  the  court, 
<nr  a  majority  of  them,  deem  necessary,  as  special  aeputy-clerks.  Each 
•aecial  deputy-clerk  possesses,  in  the  absence  of  the  clerk  and  a  deputy- 
^k,  the  same  powers  as  the  clerk,  at  any  sitting  or  term  of  the  court 
which  he  attends,  with  respect  to  the  business  transacted  thereat. 

§  331.  Clerk  to  account  monthly  for  fees,  and  pay  over  the  same. 

IfLUssDEV  BT  Ch.  416  OP  1877.]  The  clerk  must  receive,  for  the  use  of  the 
city  of  New  York,  the  fees  allowed  by  law.  He  shall  not  perform  any  ser- 
nce,  for  which  a  fee  is  allowed  by  law,  until  the  fee  therefor  is  paid  to  hinu 
He  must,  on  the  first  day  of  each  month,  or  within  three  days  thereafter^ 
fender  to  the  comptroller  of  the  city  an  account,  under  oath,  of  all  fees  received, 
diieetly  or  indirectly,  daring  the  preceding  monthi  by  him,  or  by  a  depuly- 
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cierk,  or  either  of  his  assistants,  for  any  official  service;  and  he  must,  at  tho 
aame  time,  pay  the  same  into  the  treasury  of  the  city  of  New  York.  When  the 
ffetum  and  payment  are  so  made,  the  clerk  is  entitled  to  receive  his  compen- 
sation, for  the  period  included  in  the  return.  He  is  not  entitled  to  compensa* 
tion  for  a  period  for  which  he  has  not  made  his  return  and  payment. 

§  332.  StenographOTB.  [Ambndbd  bt  Ch.  416  of  1877.1  The  clerk  of  the 
OGurt  must  appoint  three  stenographers  of  the  court,  and  may  at  pleasure 
femove  either  of  them.  The  justices  of  the  court,  or  a  majority  of  them,  must, 
from  time  to  time,  assign  each  of  the  stenographers  to  duty  at  the  trial 
terms.  Each  stenographer  is  entitled  to  a  salary,  fixed  and  to  be  paid  as 
{prescribed  by  law.    He  must  attend  each  term  to  which  he  is  assigned. 

§  333.  Intexpreter.  [Amended  bt  Ch.  416  of  1877.1  The  clerk  of  the 
court,  from  time  to  time,  must  appoint,  and  may  at  pleasure  remove,  an 
official  interpreter  of  the  court,  who  is  entitled  to  a  salary,  fixed  and  to  be 
paid  as  prescribed  by  law.  Before  entering  upon  his  official  duties,  he  must 
subscribe  and  file  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York,  the  Constitutional  oath  of  office.  He  must  attend  any  trial  or  special 
term  of  the  court,  where  his  services  are  required  ;  and  the  justices  of  the 
oonrt,  or  a  majority  of  them,  may,  by  order,  regulate  his  attendance. 

%  334.  Id. ;  penalt7  fibr  misconauct  If  the  official  interpreter  know- 
ingly and  wilfully,  falsely  interprets  any  evidence,  matter  or  thing,  between 
a  witness  and  the  court,  or  a  justice  thereof,  in  the  course  of  an  action  e(r 
cfpecial  proceeding,  he  is  guilty  of  peijury. 

§335.  Clerk  must  appoint  attendanta  [Amended  bt  Ch.  416  of  1877.] 
fhe  clerk  of  the  court  must  appoint,  and  may  at  pleasure  remove,  as  many 
attendants  nrnon  the  court  as  he  deems  necessary,  not  exceeding  thirteen ; 
ilie  justices  ^  the  court,  or  a  majority  of  them,  may  regulate  their  attend- 
ance. Bach  attendant  is  entitled  to  a  salary,  fixed  and  to  be  paid  as  pre- 
aoribedby  law. 

§  336.  CleriCB,  interpzMsr  and  attendanta  not  to  reoeive  fees.  The 
clerk,  the  deputy-clerk,  an  assistant  to  the  clerk,  the  official  interpreter,  or 
afti  attendant,  shall  not  receive  any  fee  or  compensation,  except  his  salary^ 
for  any  official  service  performed  by  him. 

%  337.  EharpedMon  of  an  officer  of  the  court  [Amended  bt  Ch.  416  of 
18/7.]  A  justice  of '.the  court  may,  by  an  instrument  under  his  hand,  sus- 
pend a  stenographer,  or  an  officer  specified  in  the  last  section,  for  a  period 
not  exceeding  ten  days  firom  the  filing  thereof.  Such  an  instaniment  must 
express  the  cause  of  the  suspension ;  it  must  be  filed  in  the  office  of  the 
olerk  of  the  city  and  county  of  New  York ;  and  it  may  be  revoked,  at  aOT 
time  before  the  expiration  of  the  period  of  suspension,  by  an  instrument  filed 
in  like  manner,  under  the  hand  of  the  justice  who  executed  the  first  instru- 
ment, or  the  hands  of  a  majority  of  the  justices  of  the  court.  Where  such, 
an  instrument  has  been  tevilkeij  the  officer  shall  not  be  again  suspended  for 
the  same  caose. 

§  338.  What  mandates  mmy  be  ezeoated  wltiumt  the  city.*  A  ma&«* 

date  of  the  court  can  be  executed  only  ¥rithin  the  city  of  New  York,  except 
as  follows : 

1.  An  execution  <ipon  a  judgment  rendered  therein,  for  a  sum  exceeding^ 
twent^«-flve  dollars,  may  be  issued  out  of  Ihe  court,  tested  in  the  name  of  the 
ohief-juslioe  thereof,  to  the  sheriff  of  any  ooontyi  wherein  fhe  Judgment  has 
doly  docketed.  , 
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S.  A  sabpcDna  mOT  be  served  within  either  of  the  cotmtieB  of  Richmond, 
XSngjBy  Qaeenfi,  or  Y/estchester. 

8.  A  iwrarrant  to  apprehend  a  witness  for  a  failure  to  obey  a  subpcsna 
may  be  executed  by  the  sheriff  of  the  city  and  comity  of  New  York,  or  a 
nuoshal  of  that  city,  within  either  of  those  counties. 

4  An  order  duly  made,  in  an  action  pending  in  the  court,  requiring  thf 
performance  of  an  act  by  a  party  thereto,  or  by  an  officer,  may  be  served 
upon  a  person  bound  to  obey  the  order,  and  his  obedience  thereto  may  be 
leqnired  in  any  part  of  the  State. 

5.  An  order  to  show  cause  why  a  person  ehould  not  be  punished  for  a  con« 
tempt  of  the  court,  may  be  served  by  any  person  in  any  part  of  the  State. 

6.  A  warrant  to  apprehend,  and  bring  before  the  court,  a  person  charged 
with  such  a  contempt,  may  be  executed  by  the  sheriff  of  the  city  and 
eoonty  of  New  York,  or  a  marshal  of  that  city,  in  any  part  of  the  State. 

§  839.  Direction  and  execution  of  mandates.  In  an  action  brought  in 
file  court,  an  order  of  arrest,  a  warrant  of  attachment,  an  execution,  or  a 
leqnisition  to  replevy  a  chattel,  m^t  be  directed  to  and  executed  by  the  sheriff. 
Any  other  mandate,  which  must  have  been  directed  to  and  executed  by  the 
dieriff  of  the  city  and  county  of  New  York,  if  it  issued  out  of  the  supreme 
court,  may,  where  it  issues  out  of  the  marine  court,  be  directed  to  and  exe* 
ented  either  by  that  sheriff,  or  a  marshal  of  that  city,  named  therein.  A 
marshal  is  entitled  to  the  same  fees  as  the  sheriff,  upon  a  mandate  directed 
to  him,  or  upon  the  service  of  a  summons ;  and  each  provision  of  law. 
relating  to  the  execution  of  a  mandate  by  the  sheriff,  and  the  power  and 
control  of  the  court  over  the  sheriff  executing  the  same,  applies  to  the  mar- 
diaL  The  return  of  a  marshal  to  such  a  mandate,  or  his  certificate  of  the 
execution  thereof,  or  of  the  service  of  any  paper  served  by  him,  has  tiie  same 
tone  and  effect  as  the  like  return  and  certiucate  of  a  sheriff. 
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§  340.  JuriBdietioiL  [Amsndbd  bt  Gh.  416  of  1877.]  The  jurisdiction 
of  each  county  court  extends  to  the  following  actions  and  special  proceedings, 
in  addition  to  the  jurisdiction,  power,  and  authority,  conferred  upon  a  county 
court,  in  a  particular  case,  by  special  statutory  provisions : 

1.  To  an  action  for  the  partition  of  real  property ;  for  dower ;  for  the  fore- 
closure, redemption,  or  satisfaction  of  a  mortgage  upon  real  property ;  or  to 
procure  a  judgment  requiring  a  specific  performance  of  a  contract,  relating 
to  real  property ;  where  the  real  property,  to  which  the  action  relates,  is 
situated  within  the  county ;  or  to  foreclose  a  lien  upon  a  chattel,  in  a  case 
specified  in  section  seventeen  hundred  and  thirty-seven  of  this  act,  where 
the  lien  does  not  exceed  one  thousand  dollars  in  amount,  and  the  chattel  is 
found  within  the  county. 

2.  To  an  action  in  favor  of  the  executor,  administrator  or  assignee  of  a 
judgment  creditor,  or  in  a  proper  case,  in  favor  of  the  judgment  creditor,  to 
recover  a  judgment  for  money  remaining  due  upon  a  judgment  rendered  in 
the  same  court. 

3.  To  an  action  for  any  other  cause,  where  the  defendant  is,  or,  if  there 
are  two  or  more  defendants,  where  all  of  them  are,  at  the  time  of  the  com- 
mencement of  the  action,  residents  of  the  county,  and  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  not  exceeding  one  thousand 
dollars ;  or  to  recover  one  or  more  chattels,  the  aggregate  value  of  which 
does  not  exceed  one  thousand  dollars,  with  or  without  damages  for  the  taking 
or  detention  thereof. 

4.  To  the  custody  of  the  person  and  the  care  of  the  property,  concurrently 
with  the  supreme  court,  of  a  resident  of  the  county,  who  is  incompetent  to 
manage  his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness ; 
and  to  every  special  proceeding,  which  the  supreme  court  has  jurisdiction  to 
entertain,  for  the  appointment  of  a  committee  of  the  person  or  of  the  property, 
of  such  an  incompetent  person,  or  for  the  sale  or  other  disposition  of  the  real 
property,  situated  within  the  county,  of  a  person,  wherever  resident,  who  is 
so  incompetent  for  either  of  the  causes  aforesaid,  or  who  is  an  infant ;  or  for 
the  sale  or  other  disposition  of  the  real  property,  situated  vdthin  the  county, 
of  a  domestic  religious  corporation. 

§  341.  Domestic  corporation,  etc.,  when  deemed  resident,  etc.    For 

the  purpose  of  determining  the  jurisdiction  of  a  county  court,  in  either  of  the 
cases  specified  in  the  last  section,  a  domestic  corporation  or  joint-stock  asso- 
ciation, whose  principal  place  of  business  is  established,  by  or  pursuant  to  a 
statute,  or  by  its  articles  of  association,  or  is  actually  located  within  the 
county,  is  deemed  a  r.e8ident  of  the  county,  and  personal  service  of  a  summons 
made  within  the  county,  as  prescribed  in  this  act,  op  personal  service  of  a 
mandate,  whereby  a  special  proceeding  is  commenced,  made  within  the 
county,  as  prescribed  in  this  act  for  personal  service  of  a  summons,  is  sufficient 
service  thereof  upon  a  domestic  corporation,  wherever  it  is  located. 

§  342.  Action,  etc.,  wherein  county  judge  is  incapable  to  act 

[Amended  by  Ch.  416  op  1877.]  If  the  county  judge  is,  fur  any  cause, 
incapable  to  act  in  an  action  or  special  proceeding,  pending  in  the  county 
court,  or  before  him,  he  must  make,  and  file  in  the  office  of  the  clerk,  a  cer- 
tificate of  the  fact;  and  thereupon  the  special  county  judge,  if  any,  and  if 
not  disqualified,  must  act  as  county  judge  in  that  action  or  special  proceed- 
ing. Upon  the  filing  of  the  certificate,  where  there  is  no  special  county 
judge,  or  the  special  county  judge  is  disqualified,  the  action  or  special  pro- 
ceeding is  removed  to  the  supreme  court,  if  it  is  then  pending  in  the  county 
court ;  if  it  is  pending  before  the  county  judge,  it  may  be  continued  before 
any  justice  of  the  supreme  court  within  the  same  judicial  district.    The 
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supreme  court,  upon  the  application  of  either  party,  made  upon  notice,  and 
upon  proof  that  the  county  judge  is  incapable  to  act  in  an  action  or  special 
proceedinfi"  pending  in  the  county  court,  may,  and  if  the  special  county 
judge  is  also  incapable  to  act,  must  make  an  order  removing  it  to  the  supreme 
court.  Thereupon  the  subsequent  proceedings  in  the  supreme  court  must  be 
the  same  as  if  it  had  originally  been  brought  in  that  court,  except  that  an 
objection  to  the  jurisdiction  may  be  taken,  which  might  have  been  taken  in 
the  connty  court. 

§  343.  Supreme  court  may  reKhove  action,  and  change  place  bf  txiaL 

The  supreme  court  may,  by  an  order,  made  at  any  time  after  joinder  of  an 
issue  01  fact,  and  before  the  trial  thereof,  remove  to  itself  an  action,  brought 
in  a  county  court,  under  subdivision  second  or  subdivision  third  of  the  last 
section  but  two,  for  the  purpose  of  changing  the  place  of  trial  thereof.  Where 
an  order  for  removal  is  made,  as  prescribed  in  this  section,  the  place  of  trial 
of  the  action  must  be  changed  by  the  same  order  to  another  county ;  and 
ihe  subsequent  proceedings  therein  must  be  the  same,  as  if  the  action  had 
been  originally  Drought  in  the  supreme  court. 

§  344.  Effect  of  order  of  removal ;  appeal,  etc.  An  order  of  removal, 
made  as  prescribed  in  either  of  the  last  two  sections,  takes  effect  upon  the 
entry  thereof  in  th'd  office  of  the  county  clerk.  Where  the  order  directs  that 
the  action  be  tried  in  another  county,  the  clerk  with  whom  it  is  entered, 
must  forthwith  deliver  to  the  clerk  of  that  county,  all  papers  filed  therein, 
and  certified  copies  of  all  minutes  and  entries  relating  thereto ;  which  must 
be  filed,  entered,  or  recorded,  as  the  case  requires,  in  the  office  of  the  last 
mentioned  clerk.  The  provisions  of  section  two  hundred  and  seventy-one  of 
this  act  apply  to  an  appeal  taken  from  such  an  order. 

§  345.  Stay  of  proceedings.  An  order  to  stay  proceedings,  for  the  pur- 
pose of  affording  an  opportunity  to  make  the  application  for  removal,  may 
be  made  by  the  county  judge,  or  by  a  judge  authorized  to  make  such  an 
order  in  the  supreme  court,  and  with  like  effect  and  under  like  circumstances. 

§  346.  Removal  of  action  not  to  impair  process,  etc.  The  removal  of 
an  action  or  special  proceeding,  as  prescribed  in  this  title,  does  not  invali- 
date, or  in  any  manner  impair,  a  process,  provisional  remedy,  or  other  pro- 
ceeding, or  a  bond,  undertaking,  or  recognizance  in  the  action  or  special 
proceeding  so  removed ;  each  of  which  continues  to  have  the  same  validity 
and  effect,  as  if  the  removal  had  not  been  made.  Where  bail  was  given, 
the  surrender  of  the  defendant  in  the  supreme  court  has  the  same  effect,  as 
a  surrender  in  the  county  court  would  have  had,  if  the  action  or  special 
proceeding  had  remained  therein. 

§  347.  Connty  conrt  may  send  its  process  to  any  connty.  A  county 
eomrt  has  power,  in  an  action  or  special  proceeding  of  which  it  has  jurisdic- 
lion,  to  send  its  process  and  other  mandates  into  any  county  of  the  otate,  for 
service  or  execution,  and  to  enforce  obedience  thereto,  with  like  power  and 
authority  as  the  supreme  court. 

6  348.  When  jmisdictlon,  etc.,  co-eztensive  with  supreme  conrt. 
Where  a  county  court  has  jurisdiction  of  an  action  or  a  special  proceeding,  it 
possesses  the  same  iurisdiction,  power  and  authority  in  and  over  the  same, 
and  in  tiie  course  of  the  proceedings  therein,  which  the  supreme  court  pos- 
sesses in  a  like  case;  ana  it  may  render  any  judgment,  or  grant  either  party 
any  relief,  which  the  supreme  court  might  render  or  grant  in  a  like  case, 
and  may  enforce  its  mandates  in  like  manner  as  the  supreme  court.  And 
the  connty  judge  possesses  the  same  power  and  authority,  in  the  action  or 
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special  proceediug,  which  a  lustice  of  the  Bapreme  court  poBsesseB,  in  a  liks 
action  or  special  proceeding,  brought  in  the  suprome  court. 

6  349.  Power  of  county  jndgo  in  apodal  procoadingB.  The  county 
judge  also  possesses  the  same  power  and  authority,  in  a  special  proceeding, 
which  can  be  lawfully  instituted  before  him,  out  of  court,  which  a  justice  of 
the  supreme  court  possesses  in  a  like  special  proceeding,  instituted  before 
him  in  like  maimer. 

§  350.  Fines  and  Penalties ;  how  remitted.  Upon  the  application  of  a 
person,  who  has  beea  fined  by  a  court,  or  of  a  person  whose  recognizance  has 
become  forfeited,  or  of  his  surety,  the  county  court  of  the  county  in  which 
the  term  of  the  court  was  held,  where  the  fine  was  imposed,  or  the  rocogni- 
zance  taken,  may,  except  as  otherwise  prescribed  in  the  next  section,  upon 
good  cause  shown,  and  upon  such  terms  as  it  deems  just,  make  an  order, 
remitting  the  fine,  wholly  or  partly,  or  the  forfeiture  of  the  recognizance,  or 
part  of  the  penalty  thereof;  or  it  may  discharge  the  recognizance.  If  a  fine 
so' remitted  has  been  paid,  the  county  troasuror,  or  other  officer,  in  whose 
hands  the  money  remains,  must  pay  the  same,  or  the  part  remitted,  accord* 
ing  to  the  order. 

§  351.  RestrLotioiiB  upon  power  to  remit  The  la^t  section  does  not 
authorize  a  county  court  to  remit  any  part  of  a  fine,  exceeding  two  hundred 
and  fifty  dollars,  imposed  by  a  court  of  oyer  and  terminer,  or  a  court  of  ses- 
sions, upon  a  conviction  for  a  criminal  offence ;  or  a  fine,  to  any  aihount, 
imposea  by  a  court  upon  an  officer,  or  other  person,  for  an  actual  contempt  of 
court,  or  for  disobedience  to  its  process,  or  other  mandate ;  or  to  remit  or 
discharge  a  recognizance,  taken  in  its  county,  for  the  appearance  of  a  per- 
son in  another  county.  In  the  latter  case,  the  power  of  remitting  or  dis- 
charging  the  recognizance  is  vested  in  the  county  court  of  the  county,  in 
which  the  person  is  bound  to  appear. 

§  vS52.  Notice  of  application,  eta ;  ooata  to  be  paid  on  remisalon. 

An  application  for  an  order,  as  prescribed  in  the  last  section  but  one,  cannot 
be  heard;  until  such  notice  thereof  as  the  court  deems  reasonable,  has  been 
given  to  the  district-attorney  of  the  county,  and  until  he  has  had  an  oppor- 
tunity to  esamine  the  matter,  and  prepare  to  resist  the  application.  And 
upon  granting  such  anorder,  the  court  must  always  impose,  as  a  condicton^ 
thereof,  the  payment  of  the  costs  and  expenses,  if  any,  incurred  in  an  action 
or  special  proceeding  for  the  collection  of  the  fine,  or  the  penalty  of  the 
recognizance. 

S353.  Fines  imposed  by  justices  of  the  peace;  how  remitted. 
ere  a  person  has  been  fined  by  a  court  of  special  sessions,  or  by  a  justice 
of  the  peace,  upon  a  conviction  for  an  offence,  and  has  been  committed  to 
jail  for  non-payment  of  the  fine,  the  county  court  of  the  county  may  make 
an  order,  remitting  the  fine,  wholly  or  partly,  and  discharging  him  from  his 
imprisonment.  The  power  conferred  by  this  section  must  be  exercised 
in  the  manner  prescribed,  and  subject  to  provisions  contained,  in  the  last 
three  sections. 

§  354.  Who  may  make  ordeiBb  In  an  action  or  special  proceeding  in  a 
county  court,  an  order  may  be  made  without  notice,  or  an  order  to  stay  pro- 
ceedings may  be  made  upon  notice,  by  a  justice  of  the  supreme  courts  or 
by  the  county  judge  of  the  county  where  the  attorney  for  the  applicant 
resides,  in  a  case  where  the  county  judge,  in  whose  court  the  action  or  special 
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proeeeding  is  brooglit,  maj  make  the  same,  out  of  ooort;  and  ^fh  Bto 
effect. 

?355.  Oonnty  ocmrt  when  open ;  temui  HbmnoL  [Axbnbbd  by  Cb* 
OF  1871.]  The  county  court  is  alway  open  for  the  transaction  of  any 
business,  for  which  notice  is  not  required  to  be  given  to  an  adverse  party, 
except  where  it  is  specially  prescribed  by  law,  that  tiie  business  must  be 
done  at  a  stated  term.  The  county  judge  must,  from  time  to  time,  appoint 
the  times  and  places  for  holding  terms  of  his  court.  At  least  two  terms,  for 
the  trial  of  issues  of  law  or  of  fact,  must  be  appointed  to  be  held  in  each  yea^ 
Bach  term  may  continue  as  long  as  the  county  judge  deems  necessary.  Tlie 
eounty  judge  may,  by  a  new  appointment,  change  the  day  appointed  for 
holding  a  term,  or  appoint  one  or  more  additional  terms  or  dispense  with 
the  holding  of  a  term,  without  affecting  any  other  term  or  terms  theretofore 
appointed  to  be  held.  Each  term  must  be  held  at  the  place  designated  by 
sfe^te  for  that  puipose ;  except  that  the  county  judge  may,  from  time  to 
time,  adjourn  a  term  to  any  place  within  the  county,  for  the  hearing  and 
decision  of  motions  and  appeals,  and  trials  and  other  proceedings  without  % 
jwrv ;  and  may  appoint  as  many  terms  as  he  thinks  proper  to  be  held,  either 
at  we  court  house  or  elsewhere  in  the  county,  for  the  same  purpose. 

§  366.  Notice  of  appointment  to  be  pahltahed.  Bach  appointment^ 
made  as  prescribed  in  the  last  section,  must  be  filed  in  the  county  clerk% 
ofllce,  ana  a  copy  thereof  published,  at  least  once  in  each  week,  for  three 
successive  weeks  before  a  term  is  held,  changed,  or  dispensed  with,  by  virtue 
thereof,  in  the  newspaper  in  the  city  of  Albany,  in  which  legal  notices  are 
required  to  be  published,  and  also  in  at  least  one  newspaper,  published  in 
the  county,  and  as  many  additional  newspapers,  published  therein,  as  the 
eoonty  judge  prescribes.    The  expense  of  the  publication  is  a  county  charge. 

§  357.  Jurors  how  drawn  and  notified.  Jurors  for  the  terms  of  fhef 
county  court,  at  which  issues  of  fact  are  triable  by  jury,  and  of  the  court  of 
sessions,  must  be  drawn  and  notified  in  the  same  manner  as  for  a  term  of 
the  dreuit  court. 

§  358.  Stenographers  for  connty  eonrts.  The  board  of  supervisors  of 
any  county  except  Kings,  Livingston,  Monroe,  Cortland^  Oswegoy  Westchester^ 
and  OfumdagOj  may,  in  their  discreiiony  provide  for  the  employment  of  a 
stenographer  for  the  county  court  and  court  of  sessions,  thereof,  and  w?ien 
said  hoard  of  supervisors  shall  so  provide^  the  stenographer  shaU  be  appointed  bp 
the  presiding  jtxdge  of  said  courts^  and  said  hoard  of  supervisors  must  fix  his 
compensation,  and  provide  for  the  payment  thereof,  in  the  same  manner  as 
other  county  expenses  are  paid.    [Am'd  Ch.  403  of  1883.]. 

§359.  Stenographer  for  connty  oonrt  and  oonrt  of  sessions  in  Kings 
oooiily.  [Ambndbd  by  Ch.  416  of  1877.J  The  county  judge  of  the  county 
of  Elings,  from  time  to  time,  must  appoint,  and  may  at  pleasure  remove,  a 
stenographer,  to  be  attached  to  the  county  court,  and  the  court  of  sessions, 
of  the  county  of  Kings,  who  is  entitled  to  a  salary,  fixed  and  to  be  paid  as 
prescribed  by  law.  Me  must  attend  each  trial  of  an  issue  of  fact  in  the 
county  court  or  court  of  sessions.  The  stenographer  appointed  as  prescribed 
ia  this  section  may,  with  the  consent  of  the  county  judge,  appoint  an  assist* 
ant  stenographer  to  aid  him  in  the  discharge  of  his  duties,  whose  compen* 
sation  shall  be  paid  by  the  stenographer,  and  is  not  a  county  charge. 

§  860.  Interpreter  for  oonnty  oonrt,  eto.,  in  Kings  connty.  [Ambndbd 
BT  Ch.  416  OF  1877.]  The  county  judge  and  the  surrogate  of  the  county  of 
Kings,  from  time  to  time,  must  appoint,  and  may  at  pleasure  remove,  an 
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interpreter,  to  be  attached  to  the  county  court,  the  court  of  sessions  and  the 
surrogate's  court  of  the  county  of  Kings.  Before  entering  upon  the  dis^ 
charge  of  his  duties,  he  must  file  in  the  county  clerk's  office  the  constitu^ 
tional  oath  of  office,  and  an  additional  oath,  which  may  be  incorporated 
into  the  constitutional  oath,  to  the  effect  that  he  will  fully  and  correctly 
interpret  and  translate  each  question  propounded  to  a  witness  and  each 
answer  thereto. 

§  361.  Stenoffrapliera.  The  judge  holding  or  presiding  at  a  term  of 
the  county  court  or  court  of  sessions  in  either  of  the  counties  of  Living- 
dton,  Niagara,  Monroe,  Onondaga,  Oswego  or  Cortland,  where  issues  of 
fact  are  triable,  may  employ  a  stenographer  to  take  stenographic  notes 
Upon  trials  thereat,  who  is  entitled  to  a  compensation  to  be  certified  by 
the  judge,  not  exceeding  ten  dollars  for  each  day's  attendance,  at  the 
request  of  the  judge.  The  stenographer's  compensation  is  a  charge 
upon  the  county,  and  in  the  counties  of  Livingston  and  Onondaga  must 
be  audited,  allowed  and  paid  as  other  county  charges ;  and  in  the  coun- 
ties of  Monroe,  Niagara,  Oswego  and  Cortland  must  be  paid  by  the 
county  treasurer,  ou  an  order  of  the  court,  granted  on  the  affidavit  of 
the  stenographer  and  the  certificate  of  the  judge  that  the  services  were 
rendered.  The  judge  of  the  county  court  and  the  court  of  sessions  of  Erie 
county  may  appoint  and  may  at  pleasure  remove  a  stenographer  of  said 
courts,  who  must  attend  each  t-erm  of  the  said  courts  where  issues  of  fact 
in  civil  and  criminal  cases  are  triable^  and  shall  receive  therefor  a  senary 
cf  fifteen  hundred  dollars  per  annum^  together  with  his  necessary  expenses 
for  stationery^  to  be  paid  by  the  treasurer  of  said  county  of  Erie^  in  equal 
monthly  installments^  on  the  certificate  of  the  judge  of  said  courts  that  the 
services  have  been  actually  performed  or  the  expenses  necessarily  incurred. 
Said  stenographer  shall  also  report  and  transcribe  opinions  for  thejxidge 
of  said  courts^  as  well  as  special  proceedings  where  a  stenographer  is 
required^  without  additional  compensation,  [ Am'd  Ch.  7  OF  1883 ;  106 
OP  1886 ;  499  op  1888  and  312  of  1890.] 
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CHAPTER  IV. 
LIMITATION  OF  THE  TIME  OF  ENFOBOING  A  CIVIL  BEMEDY. 

TITLE     I. — AcnoNB  fob  thb  rbootb8¥  of  bbal  fropbrtt. 

TITLE    II. — Actions  other  than  fob  thb  bboovbbt  of  bbal  fbopbbtt. 

TITLE  III. — Gbnbbal  fboyisiobs. 


TITLE  L 

Actions /or  the  recovery  0/ real  properii^* 

862.  When  the  people  wiH  not  sue. 

863.  Action  by  grantee  from  the  State. 

864.  Action  after  annolling-  letters  patent. 

865.  866.  Seizin  within  twenty  years,  when  necessary,  etc. 

867.  Action  alter  enti-y. 

868.  Possession,  when  presumed  ;  occupation  presumed  to  be  under  legtl  UtiOi 

869.  Adverse  possession  under  written  mstrument  or  judgment. 

870.  Id.;  what  constitutes  it. 

871.  Adverse  possession  under  claim  of  title  not  written. 

872.  Id.;  what  constitutes  it.  ' 

878.  Relation  of  landlord  and  tenant,  as  affecting  adverse  possession. 

874.  Right  not  affected  by  descent  cast. 

875.  Certain  disabilities  exduded  from  time  to  commence  action. 

§  362.  When  tlie  people  will  not  sae.  The  people  of  the  State  will 
not  sue  a  x>eTSon  for  or  with  Tei?pect  to  real  property,  or  the  issues  or  profits 
thereof,  by  reason  of  the  right  or  title  of  the  people  to  the  same,  unless 
either : 

1.  The  cause  of  action  accrued  within  forty  years  before  the  action  is  com- 
menced; or, 

2.  The  people,  or  those  from  whom  they  claim,  have  received  the  rents^ 
and  profits  of  the  real  property,  or  of  some  part  thereof,  ¥rithin  the  same 
period  of  time. 

§  363.  Action  by  grantee  from  the  State.  An  action  shall  not  be 
brought  for  or  with  respect  to  real  property,  by  a  person  claiming  by  yirtue 
of  letters  patent  or  a  grant,  from  the  people  of  the  State,  unless  it  might 
baye  been  maintained  by  the  people,  as  prescribed  in  this  title,  if  the  patent 
or  grant  had  not  been  issued  or  made. 

§  364.  Action  after  annnlUng  letters  patent  Where  letters  patent 
or  a  grant  of  real  property,  issued  or  made  by  the  people  of  the  State,  are 
declared  void  by  the  determination  of  a  competent  couii;,  rendered  upon  an 
all^^tion  of  a  fraudulent  suggestion  or  concealment,  or  of  a  forfeiture,^  or 
mirtake,  or  ignorance  of  a  material  fact,  or  wrongful  detaining,  or  defective 
title ;  an  action  of  ejectment,  to  recover  the  premises  in  question,  may  be 
enmnenced,  either  by  the  people,  or  by  a  subsiBquent  patentee  or  grantee  of 
the  same  premises,  his  heirs,  or  assigns,  within  twenty  years  after  the 
determination  is  made ;  but  not  after  that  period. 
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§  365.  Seizin  within  twent7  yeazs,  when  naoanMoy,  ete.  An  acticnt 
to  recover  real  property,  or  the  possession  thereof,  cannot  be  maintained  by 
a  party,  other  than  the  people,  unless  the  plaintiff,  his  ancestor,  predecessor, 
or  grantor,  was  seized  or  possessed  of  tne  premises  in  question,  mthin 
twenty  years  before  the  commencement  of  the  action. 

§  366.  The  same.  A  defence  or  counter-claim,  founded  upon  the  title  to 
real  property,  or  to  rents  or  services  out  of  the  same,  is  not  effectual,  unless 
the  person  making  it,  or  under  whose  title  it  is  made,  or  his  ancestor,  prede- 
<;essor,  or  grantor,  was  seized  or  possessed  of  the  premises  in  question,  within 
twenty  years  before  the  committing  of  the  act,  with  respect  to  which  it  is 
made. 

• 

§  367.  Action  after  entiy.  An  entry  upon  real  property  is  not  sufficient 
^r  valid  as  a  claim,  unless  an  action  is  commenced  thereupon,  within  one 
year  after  the  making*  thereof,  and  within  twenty  years  after  the  time,  when 
the  right  to  make  it  descended  or  accrued. 

§  368.  Poaseeaion,  when  preanmed ;  ocpnpation  preanmed  to  be 
tinder  legal  title.  In  an  action  to  recover  real  property,  or  the  possession 
thereof,  the  person  who  establishes  a  legal  title  to  the  premises  is  presumed 
to  have  been  possessed  thereof,  within  the  time  required  by  law ;  and  the 
occupation  of  the  premises,  by  another  person,  is  deemed  to  have  been 
under  and  in  subomination  to  the  legal  title,  unless  the  premises  have  been 
held  and  possessed  adversely  to  the  legal  title,  for  t¥renty  years  before  the 
commencement  of  the  action. 

369.  Adverae  poaaeaaion  nnder  written  inatnunent  or  judgment. 

ere  the  occupant,  or  those  under  whom  he  claims,  entered  into  the  pos- 
session of  the  premises,  under  claim  of  title,  exclusive  of  any  other  right; 
founding  the  claim  upon  a  written  instrument,  as  being  a  conveyance  of  the 
premises  in  question,  or  upon  the  decree  or  judgment  of  a  competent  court; 
and  there  has  been  a  continued  occupation  and  possession  of  the  premises, 
included  in  the  instrument,  decree,  or  judgment,  or  of  some  part  thereof, 
for  twenty  years,  under  the  same  claim;  the  premises  so  included  ar^ 
deemed  to  have  been  held  adversely :  except  that  where  they  consist  of  a 

A5^  .  tract,  divided  into  lots,  the  possession  of  one  lot  is  not  deemed  a  poeseasion 
I'M  Tl.YW^^fifajD^^otherJot.  "** 

^  §  370.  Id. ;  what  conatitatea  it    For  the  purpose  of  constituting  an 

adverse  possession,  by  a  person  claiming  a  title,  founded  upon  a  written 
instrument,  or  a  judgment  or  decree,  land  is  deemed  to  have  been  posseflsad 
and  occupied  in  either  of  the  following  cases : 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  inclosure. 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the  supply  of  fudt 
or  of  fencing  timber,  either  for  the  purposes  of  husbandry,  or  for  the  oirdi* 
nary  use  of  the  occupant. 

Where  a  known  farm  or  a  single  lot  has  been  partly  improved,  the  portion 
of  the  farm  or  lot  that  has  been  left  not  cleared,  or  not  inclosed,  according 
to  the  usual  course  and  custom  of  the  adjoining  country,  is  deemed  to  have 
been  occupied  for  the  same  length  of  time,  as  the  part  improved  and 
<$ultivated. 

§  371.  Adverae  poaaeaaion  nnder  claim  of  title  not  written.  Where 
there  has  been  an  actual  continued  occupation  of  premises,  under  a  claim  of 
title,  exclusive  of  any  other  right,  but  not  founded  upon  a  written  instru- 
ment, or  a  judgment  or  decree,  the  premises  so  actually  occupied,  and  no 
others,  are  deemed  to  have  been  held  adversely. 
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§  372.  UL ;  wliat  ooostitiitM  it  For  the  purpose  of  conBtitatin^  an 
adverse  possession,  by  a  person  claiming  title,  not  founded  upon  a  written 
instrument,  or  a  judgment  or  decree,  land  is  deemed  to  have  been  possessed 
and  occupied  in  either  of  the  following  cases,  and  no  others : 

1.  Where  it  has  been  protected  by  a  substantial  inclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

§  373.  Relation  of  landlpid  and  tenant,  as  affecting  adverae  poasea- 
aUML  Where  the  relation  of  landlord  and  tenant  has  existed  between  any 
persons,  the  possession  of  the  tenant  is  deemed  the  possession  of  the  lana- 
lord,  until  the  expiration  of  twenty  years  after  the  termination  of  the  ten- 
ancy ;  or,  where  there  has  been  no  written  lease,  until  the  expiration  of 
twenty  years  after  the  last  payment  of  rent;  notwithstanding  that  the 
tenant  has  acquired  another  title,  or  has  claimed  to  hold  adversely  to  his 
landlord.  But  this  presumption  shall  not  be  made,  after  the  periods  pre* 
embed  in  this  section. 

§  374.  Right  not  affected  by  descent  cast  The  right  of  a  person  to 
the  possession  of  real  property  is  not  impaired  or  affected,  by  a  descent  being 
east,  in  consequence  of  the  death  of  a  person  in  possession  of  the  property. 

§375.  C?ertain  diaaMHties  excinded  from  time  to  commence  acttoiL 

If  a  person,  who  might  maintain  an  action  to  recover  real  property,  or  the 
possession  thereof,  or  make  an  entry,  or  interpose  a  defence  or  counter-claim^ 
loonded  on  the  title  to  reid  property,  or  to  rents  or  services  out  of  the  same, 
is,  when  his  title  first  descends,  or  his  cause  of  action  or  right  of  entry  first 
aocroes,  either : 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  offence,  for  a  term  less  than  for  life. 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited  in  this  title, 
for  commencing  the  action,  or  making  the  entry,  or  interposing  the  defence 
or  counter-claim ;  except  that  the  time  so  limited  cannot  be  extended  more 
than  ten  years,  after  the  disability  ceases,  or  after  the  death  of  the  person 
so  disabled.  9^%l/-6'7 


TITLE  II. 

cOm  than  fw  the  fwrt)^^ 

Saonoir  376.  When  satisfSaction  of  jud^ent  preBomed. 

877.  Effect  of  return  of  execution. 

878.  How  presumption  raised. 

379.  Limitation  of  action  to  redeem  from  a  mortgage. 

380.  Other  periods  of  limitation. 
881.  Within  twenty  years. 

382.  Within  six  years.  • 
888.  Within  three  yeard. 
884.  Within  two  years. 
886.  Within  one  year. 

886.  When  cause  of  action  aocnies  on  a  current  accoxmt. 

887.  Action  for  penalty*  etc.,  by  any  person  who  will  sue. 

888.  Actions  not  before  provided  for. 

380.  Acttoos  by  tbe  people  snlject  to  the  BMiia  limitations. 
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Baonov  990.  Action  agmiiuit  a  non-readent,  upon  a  demand  bamd  by  the  law  of  hia 

residence. 

891.  When  person  liable,  etc.,  dies  without  the  State. 

892.  Cause  of  action  accruing  between  the  death  of  a  testator  or  intestate,  and 

the  grant  of  lettera. 

893.  No  limitation  of  action  on  bank  notes,  etc 

894.  Action  against  directors,  etc,  of  banks. 

395.  Acknowledgment  or  new  promise  must  be  in  writing. 

896.  Exceptions,  as  to  persons  under  disabilities. 

897.  Defence  or  counter-claim. 

t876.  When  satlsfiEiction  of  judgment  presumed.  [Ambnded  by  Ch. 
OF  1877.]  A  final  judgment  or  decree  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money,  heretofore  rendered,  in  a  surrogate's  court, 
of  the  State,  or  heretofore  or  hereafter  rendered,  in  a  court  of  record  within 
the  United  States,  or  elsewhere,  is  presumed  to  be  paid  and  satisfied,  after 
the  expiration  of  twenty  years  from  the  time,  when  the  party  recovering  it 
was  first  entitled  to  a  mandate  to  enforce  it.  This  presumption  is  conclusive; 
except  as  against  a  person,  who,  within  twenty  years  from  that  time,  makes 
a  payment  or  acknowledges  an  indebtedness  of  some  part  of  the  amount 
recovered  by  the  judgment  or  decree ;  or  his  heir  or  personal  representative; 
or  a  person  whom  he  otherwise  represents.  Such  an  acknowledgment  must 
be  in  writing,  and  signed  by  the  person  to  be  charged  thereby. 

§  377.  Zaffect  of  return  of  ezecntion.  If  the  proof  of  payment,  under 
the  last  section,  consists  of  the  return  of  an  execution  partly  satisfied,  the 
adverse  party  may  show,  in  full  avoidance  of  the  effect  thereof,  that  the 
alleged  partial  satisfaction  did  not  proceed  from  a  payment  made,  or  a  sale 
of  property  claimed,  by  him,  or  by  a  person  whom  he  represents. 

g  378.  How  presumption  raised.  A  person  may  avail  himself  of  the 
presumption  created  by  the  last  section  but  one,  under  an  allegation  that  the 
action  was  not  commenced,  or  that  the  proceeding  was  not  taken,  within  the 
time  therein  limited. 

• 

§  379.  Idmitation  of  action  to  redeem  from  a  mortgage.  An  action 
to  redeem  real  property  from  a  mortgage,  with  or  without  an  account  of 
rents  and  profits,  may  be  maintained  by  the  mortgagor,  or  those  claiming 
under  him,  against  the  mortgagee  in  possession,  or  those  claiming  under 
him,  unless  he  or  they  have  continuously  maintained  an  adverse  possession 
of  the  mortgaged  premises,  for  twenty  years  after  the  breach  of  a  condition 
of  the  mortgage,  or  the  non-fulfillment  of  a  covenant  therein  contained. 

g  380.  Other  periods  of  limitation.  The  following  actions  must  be  com- 
menced within  the  following  periods,  after  the  cause  of  action  has  accrued. 

§  381.  Within  twenty  jwrs.  [AMBin>Bi>  by  Ch.  416  of  1877.]  Within 
twenty  years : 

An  action  upon  a  sealed  instrument. 

But  where  the  action  is  brought  for  breach  of  a  covenant  of  seizin,  or 
against  incumbrances,  the  cause  of  action  is  for  the  purposes  of  this  section 
only,  deemed  to  have  accrued  upon  an  eviction,  and  not  before. 

8  382.  "Within  six  jreaxa.    [Amended  by  Ch.  416  of  1877  and  by  Ch. 

422  of  1877.]     Within  six  years : 

1.  An  action  upon  a  contract  obligation  or  liability,  express  or  implied; 
except  a  Judgment  or  sealed  instrument. 

2.  An  action  to  recover  upon  a  liability  created  by  statute ;  except  a  pen 
lil^  or  forfeiture. 

8.  An  action  to  recover  damages  for  an  iigury  to  property,  or  a  personal 
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kjory ;  except  in  a  case  where  a  different  period  is  ezpreesly  prescribe^  in 
this  diapter. 

4.  An  action  to  recover  a  chattel. 

6.  An  action  to  procure  a  judgment,  other  than  for  a  snm  of  money,  on  j 
the  ground  of  fraud,  in  a  case  which,  on  the  thirty-first  day  of  December,  '^^^^.M, 
o^teen  hundred  and  forty-six,  was  cognizable  by  the  court  of  chancery.         ^gU 
Ihe  cause  of  action,  in  such  a  case,  is  not  deemed  to  have  accrued,  until  the  ^ 

discovery,  by  the  plaintiff,  or  the  person  under  whom  he  claims,  of  the  facts 
constituting  the  fraud. 

6.  An  action  to  establish  a  wilL  Where  the  will  has  been  lost,  concealed, 
or  destroyed,  the  cause  of  action  is  not  deemed  to  have  accrued,  until  the 
discovery,  by  the  plaintiff,  or  the  person  under  whom  he  claims,  of  the  facter 
apon  which  its  vaudity  depends. 

7.  An  action  upon  a  judgment  or  decree,  rendered  in  a  court  not  of  record, 
except  a  decree  heretofore  rendered  in  a  surrogate's  court  of  the  State.  The 
caoBO  of  action,  in  such  a  case,  is  deemed  to  have  accrued,  when  final  judg- 
ment is  rendered. 

§  383.  'WitUn  throe  jreaxs.  [Ambndbd  bt  Ch.  416  of  1877.]  Within 
three  years :  ' 

1.  An  action  against  a  sheriff,  coroner,  constable,  or  other  ofBicer,  for  the 
non-payment  of  money  collected  upon  an  execution. 

2.  An  action  against  a  constable,  upon  any  other  liability  incurred  by 
liim,  by  doing  an  act  in  his  official  capacity,  or  by  the  omission  of  an  official 
duty;  except  an  escape. 

3.^  An  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where  the  action 
is  given  to  the  person  aggrieved,  or  to  that  person  and  the  people  of  the  State ; 
except  where  the  statute  imposing  it  prescribes  a  different  limitation. 

4.  An  action  against  an  executor,  administrator,  or  receiver,  or  against 
the  trustee  of  an  insolvent  debtor,  appointed,  as  prescribed  by  law,  in  a 
special  proceeding  instituted  in  a  court  or  before  a  judge,  brought  to  recover 
a  chattel,  or  damages  for  taking,  detaining,  or  injuring  personal  property 
by  the  defendant,  or  the  person  whom  he  represent. 

5.  An  action  to  recover  damages  for  a  personal  injury,  resulting  from 
negligence. 

f384.  'V^thin  two  yeaxB.    Within  two  years : 
.  An  action  to  recover  damages  for  libel,  slander,  assault,  battery,  or 
fiilse  imprisonment. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the  people  of  the 
State. 

5385.  Within  one  year.    Within  one  year : 
.  An  action  against  a  sheriff  or  coroner,  upon  a  liability  incurred  by  him, 
by  doing  an  act  in  his  official  capacity,  or  by  the  omission  of  an  official  duty; 
except  the  non-payment  of  money  collected  upon  an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a  pri^soner,  arrested 
or  imprisoned  by  virtue  of  a  civil  mandate. 

§  386.  When  cause  of  action  accmes  on  a  current  acconnt    In  an 

action  brought  to  recover  a  balance  due  upon  a  mutual,  open,  and  current 
account,  where  there  have  been  reciprocal  demands  between  the  parties,  the 
cause  of  action  is  deemed  to  have  accrued  from  the  time  of  the  last  item, 
proved  in  the  account  on  either  side. 

\  387.  Action  for  penalty,  etc.,  by  any  person  who  will  sue.    An 
action  upon  a  statute  for  a  penalty  or  forfeiture,  given  wholly  or  partly  to  any 
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person  who  will  piosecate  for  the  same,  must  be  commenoed  within  one  year 
after  the  commission  of  the  offence ;  and  if  the  action  is  not  commenced 
within  the  year  by  a  private  person,  it  may  be  commenced  within  two  yeara 
thereafter,  in  behalf  of  the  people  of  the  State,  by  ihe  Attorney-General,  or 
the  district-attorney  of  the  county  where  the  offence  was  committed. 

^^f^   Y  %  388.  Actioxis  not  before  porovided  for.    An  action,  the  limitation  of 
(yjjjjjarvs/^  fvnich  is  not  specially  prescribed  in  this  or  the  last  title,  must  be  commenced 
lyithin  ten  years  after  the  cause  of  action  accrues. 

^^Xmaa^    §389.  Acttons  by  the  people  Bobject  to  the  same  U2iiitatLoii&    The 

^^j^^^^^  .limitations,  prescribed  in  this  title,  apply  alike  to  actions  brought  in  the 
^T*^  name  of  the  people  of  the  State,  or  for  their  benefit,  and  to  actions  by  pri- 

.  ^g  390.  Action  against  a  non-resident,  npon  a  demaiid  barred  by  Ilia 

\9'lHi|.974aw  of  his  residence.    Where  a  cause  of  action,  which  does  not  involve  the 

A  title  to  or  possession  of  real  property  within  the  State,  accrues  against  & 

*^^  ^A***    person,  who  is  not  then  a  resident  of  the  State,  an  action  cannot  be  brought 

l\l7).l[.(cOihereon  in  a  court  of  the  State,  against  him  or  his  personal  representative, 

/  after  the  eicpiration  of  the  time  limited,  by  the  laws  of  his  residence,  for 

bringing  a  like  action,  except  by  a  resident  of  the  State,  and  in  one  of  the 

following  cases : 

1.  Where  the  cause  of  action  originally  accroed  in  favor  of  a  resident  of 
the  State. 

2.  Where,  before  the  expiration  of  the  time  so  limited,  the  person,  in. 
whose  favor  it  originally  accrued,  was  or  became  a  resident  of  the  State ;  or 
the  cause  of  action  was  assigned  to,  and  thereafter  continuously  ovmed  by,, 
a  resident  of  the  State. 

§  391.  When  peraon  liable,  etc.,  dies  witfaont  the  State.  [Amended- 
BY  Ch.  416  OP  1877.]  If  a  person,  a^inst  whom  a  cause  of  action  exists, 
dies  without  the  State,  the  time  which  elapses  between  his  death,  and  the 
expiration  of  eighteen  months  after  the  issuing,  within  the  State,  of  letters, 
testamentary  or  letters  of  administration,  is  not  a  part  of  the  time  limited 
for  the  commencement  of  an  action  therefor,  against  his  executor  or  admin- 
istrator. 

§  392.  Cause  of  action  aeoroing  between  the  death  of  a  testator  or 
intestate,  and  the  gnuit  of  letters.  [Amended  by  Ch.  416  of  1877.]  For 
the  purpose  of  computing  the  time,  within  which  an  action  must  be  com* 
menced  in  a  court  of  the  State,  by  an  executor  or  administrator,  to  recover 
personal  property,  taken  after  the  death  of  a  testator  or  intestate,  and  before 
the  issuing  of  letters  testamentary  or  letters  of  administration ;  or  to  recover 
dams^es  for  taking,  detaining  or  inj  urines  personal  property  within  the  same 
period ;  the  letters  are  deemed  to  have  been  issued  within  six  years  after 
the  death  of  the  testator  or  intestate.  But  where  an  action  is  bcmred  by 
this  section,  any  of  the  next  of  kin,  legatees,  or  creditors,  who,  at  the  time 
of  the  transaction  upon  which  it  might  have  been  founded,  was  within  the 
age  of  twenty-one  years,  or  insane,  er  imprisoned  on  a  criminal  charge^ 
may,  within  five  years  after  the  cessation  of  such  a  disability,  maintain  an 
action  to  recover  damages  by  reason  thereof;  in  which  he  may  recover  such 
sum,  or  the  value  of  such  property,  as  he  wocdd  have  received  upon  the 
final  distribution  of  the  estate,  if  an  action  had  been  seasonably  commenoed 
by  the  executor  or  administrator. 

J  393.  No  limitation  of  action  on  bank  notes,  ate.    This  chapter  does 
affect  an  action  to  enfixroeihe  payment  of  a  bill,  note,  or  other  evidence 
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of  debty  ifisaed  by  a  moneyed  corporation,  or  issued  or  put  in  circulation  as 
HKHiey. 

§  394.  Action  against  directora,  eta^  of  banka  [Amended  bt  Ch.  416 
OP  1877.1  This  chapter  does  not  affect  an  action  against  a  director  or 
stockholder  of  a  moneyed  corporation,  or  banking  association,  to  recover  a 
penalty  or  forfeiture  imposed,  or  to  enforce  a  liability  created  by  law ;  but 
such  an  action  must  be  brought  within  three  years  after  the  cause  of  action 
has  accrued. 

§  395.  Acknowlaflgmmit  or  new  promise  must  be  in  writing.    An 

acknowledgment  or  promise,  contained  in  a  writing  signed  by  the  party  to 
be  charged  thereby,  is  the  only  competent  evidence  oi  a  new  or  continuing 
contract,  whereby  to  take  a  case  out  of  the  ox)eration  of  this  title.  But  thift 
flection  does  not  alter  the  effect  of  a  payment  of  principal  or  interest. 

%  396.  Exceptions  as  to  peraons  nnder  disabilitiea  If  a  person,  en- 
fiued  to  maintain  an  action  specified  in  this  title,  except  for  a  penalty  or 
fivrfeiture,  or  against  a  sheriff  or  other  officer  for  an  escape,  is,  at  the  time 
when  tiie  cause  of  action  accrues,  either : 

1.  Within  the  age  of  twenty-one  years ;  or, 

S.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  offence,  for  a  term  less  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited  in  this 
ttUe  for  commencing  the  action ;  except  that  the  time  so  limited  cannot  be 
extended  more  than  five  years  by  any  such  disability,  except  infancy ;  or^ 
in  any  case  more  than  one  year  auer  the  disability  ceases. 

§  397.  Defence  or  oonnter-daim.  A  cause  of  action,  upon  which  an 
action  cannot  be  maintained,  as  prescribed  in  this  title,  cannot  be  effectually 
interpofled  as  a  defence  or  countern^laim. 


TITLE  III. 
Chneral  prxmsians. 

898.  ^nii6Q  action  deemed  to  be  commenced. 

399.  Attempt  to  commence  action  in  a  court  of  reoord* 

400.  Id. ;  in  a  cowei  not  of  record. 

401.  Exception,  when  defendant  is  without  the  State. 

402.  Id. ;  when  a  i>er8on  entitled,  etc.,  dies  before  limitation  ezpiveo, 

403.  Id. ;  when  a  person  liable,  etc.,  dies  within  the  State. 

404.  In  BoitB  by  afiens,  time  of  disability  in  case  of  war  to  be  deducted. 
406.  IVovimon  where  judgment  has  been  reversed. 

406.  Stay  by  iigunction*  etc,  to  be  deducted. 
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409.  If  several  disabiHties,  no  limitation  until  all  removed. 

410.  Pkovision  when  the  action  cannot  be  maintained  without  a  demand. 

411.  Plrovision  hi  case  of  submission  to  arbitration. 
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414.  Cases  to  which  this  <diapter  applies. 
416.  Mode  of  eumimllny  penods  of  limitation. 

J  886.  When  aotloii  aeemefl  to  be  oommenood.    [AnsirBBD  by  Ch* 
ev  1877.1    An  ectkn  is  commenoed  agamst  a  defendant,  within  the 
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meaning  of  any  provision  of  this  act,  which  limits  the  time  for  commencing 
on  action,  when  the  summons  is  served  on  him ;  or,  on  a  co-defendant  who 
is  a  joint  contractor,  or  otherwise  united  in  interest  with  him. 

§  399.  Attempt  to  commonce  action  in  a  oonrt  of  racoid.    An 

attempt  to  commence  an  action,  in  a  court  of  record,  is  equivalent  to 
the  commencement  thereof  against  each  defendant,  within  the  meaning 
of  each  provision  of  this  act,  which  limits  the  time  for  commencing  an 
action,  when  the  summons  is  delivered,  with  the  intent  that  it  shall 
be  actually  served,  te  the  sheriff,  or,  where  the  sheriff  is  a  party,  to  a 
coroner  of  the  county,  in  which  that  defendant  or  one  of  two  or  more 
co-defendants,  who  are  joint  contractors,  or  otherwise  united  in  interest  with 
him,  resides  or  last  resided;  or,  if  the  defendant  is  a  corporation,  to  a  like 
officer  of  the  county,  in  which  it  is  established  by  law,  or  wherein  its 
general  business  is  or  was  last  transacted,  or  wherein  it  keeps  or  last  kept 
an  office  for  the  transaction  of  business.  But  in  order  to  entitle  a*  plaintiff 
to  the  benefit  of  this  section,  the  delivery  of  the  summons  to  an  officer  must 
be  followed,  within  sixty  days  after  the  expiration  of  the  time  limited  for 
the  actual  commencement  of  the  action,  by  personal  service  thereof  upon 
the  defendant  sought  to  be  charged,  or  by  the  first  publication  of  the  sum- 
mons, as  against  that  defendant,  pursuant  to  an  order  for  service  upon  him 
in  that  manner. 

§  400.  Id. ;  in  a  oonrt  not  of  record.    The  last  section,  excluding  the 

S revision  requiring  a  publication  or  service  of  the  summons  within  sixty 
ays,  applies  to  an  attempt  to  commence  an  action  in  a  court  not  of  record, 
where  the  summons  is  delivered  to  an  officer  authorized  to  serve  the  same, 
within  the  city  or  town  wherein  the  person  resides,  or  the  corporation  is 
located,  as  specified  in  that  section ;  provided  that  actual  service  thereof  is 
made  with  due  diligence. 

§  401.  Exception  when  defendant  is  wifhont  the  State.  [Amended 
Bi*  Ch.  416  OF  1877.]  If,  when  the  cause  of  action  accrues  against  a  person 
he  is  witho'ut  the  State,  the  action  may  be  commenced  within  the  time 
limited  therefor,  after  his  return  into  the  State.  If,  after  a  cause  of  action 
has  accrued  against  the  person,  he  departs  from  and  resides  without  the 
State  and  remains  continuously  absent  therefrom  for  the  space  of  one  year 
or  more,  or  if^  without  the  knowledge  of  the  person  entitled  to  maintain  the  actiony 
he  resides  within  the  State  under  a  false  name  the  time  of  his  abfience  or  of  such 
residence  within  the  State  under  such  false  name  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action.  But  this  section  does  not  apply  while 
a  designation  made  as  prescribed  in  section  four  hundred  and  thirty  or  in 
subdivision  second  of  section  four  hundred  and  thirty-two  of  this  act  remains 
in  force.    [Am'd  Ch.  498  op  1888.] 

§  402.  Id. ;  when  a  person  entitled,  etc.,  dies  before  limitation 
expires.  If  a  person,  entitled  to  maintain  an  action,  dies  before  the  expirsr- 
tion  of  the  time  limited  for  the  commencement  thereof,  and  the  cause  of 
action  survives,  an  action  may  be  commenced  by  his  representative,  after  the 
expiration  of  that  time,  and  within  one  year  after  his  death. 

§  403.  When  Ik  person  liable,  etc.,  dies  within  the  state*  The  term  of 
eighteen  months  after  the  death,  within  tliis  state,  of  a  person  against  whom 
a  cause  of  action  exists,  or  of  a  person  who  shall  have  died  within  sixty 
days  after  an  attempt  shall  have  been  made  to  commence  an  action  against 
him  pursuant  to  t/ie  provisio7i  of  section  three  hundred  and  ninety-nine  of 
this  act,  is  not  a  part  of  the  time  limited  for  the  commencement  of  an 
action  against  his  executor  or  administrator.  If  letters  testamentary  or  let- 
ters of  administration  upon  his  estate  are  not  issued,  within  the  state,  at 
least  six  months  before  the  expiration  of  the  time  to  bring  the  action,  as 
extended  by  the  foregoing  provision  of  this  secticm,  the  term  of  one  year 
after  such  letters  are  issued  U  not  a  part  of  the  time  limited  for  the  con*- 
mencement  of  such  an  action.    [Am'd  Ch.  70  OF  1891 ;  in  effect  March  12, 
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404.  In  OTdts  hy  alims  time  of  €U8ataait7  in  case  of  war  to  hm 

lacted.  Where  a  person  is  disabled  to  sue  in  the  courts  of  the  State,  by 
reason  of  either  party  being  an  alien  subject  or  citizen  of  a  country  at  war 
with  the  United  States,  the  time  for  the  continuance  of  the  disability  is  not 
a  part  of  tiie  time  limited  for  the  commencement  of  the  action. 

§  406.  Froviskm  wbore  judgment  has  been  revemed.  If  an  action 
is  commenced  within  the  time  limited  therefor,  and  a  judgment  therein  ig 
reversed  on  appeal,  without  awarding  a  new  trial,  or  the  action  is  terminated 
in  any  other  manner  than  by  a  voluntary  discontinuance,  a  dismissal  of  the 
complaint  for  neglect  to  prosecute  the  action,  or  a  flnal  judgment  upon  the 
merits ;  the  plaintiff,  or,  if  he  dies,  and  the  cause  of  action  survives,  his 
representative,  may  commence  a  new  action  for  the  same  cause,  after  the 
expiration  of  the  time  so  limited,  and  within  one  year  after  such  a  reversal 
or  termination. 

§406.  Stay  by  iflijnnction,  etc.,  to  be  dedueted.  Where  the  commenoe* 
ment  of  an  action  hais  been  stayed  by  injunction,  or  other  order  of  a  oooit 
or  judge,  or  by  statutory  prohibition,  the  time  of  the  continuance  of  the  stay 
is  not  a  part  of  the  time,  limited  for  the  commencement  of  the  action. 

§  407.  Certain  actions  by  a  principal,  formisconduct  of  an  agent,  etc. 
Where  an  injury  results  from  the  act  or  omission  of  a  deputy  or  agent,  tiie 
time,  within  which  an  action  to  recover  damages  by  reason  thereof,  must  be 
ummiencedby  the  principal,  a^inst  the  deputy  or  agent,  must  be  com- 
pnted  from  the  time,  when  a  judgment  against  tne  principal,  for  the  act  or 
omission,  is  first  recovered  by  the  aggrieved  person;  and  a  subsequent 
reversal  or  setting  aside  of  the  judgment  does  not  extend  the  time. 

§  406.  Diaabilitf  must  exist  when  right  accmes.  A  person  cannot 
avail  himself  of  a  disability  unless  it  existed  when  his  right  of  action  or  of 
entry  accrued. 

§  409.  If  several  disabilities,  no  limitation  nntil  all  removed.   Where, 
two  or  more  disabilities  co-exist,  when  the  right  of  action  or  of  entry  accrues,  A<Uu.eLAAi 
the  limitation  does  not  attach,  until  all  are  removed.  i  J^^^^  * 

§  410.  Provision  when  the  action  cannot  be  maintained  wittaonlL   ^^  t  t-(^ 
demand.    Where  a  right  exists,  but  a  demand  is  necessary  to  entitle  a  per-* »      '  ^    <* 
8on  to  maintain  an  action,  the  time,  within  which  the  action  must  be  com-(t^lk*^«A'K} 
menced,  must  be  computed  from  the  time,  when  the  right  to  make  the 
demand  is  complete ;  except  in  one  of  the  following  cases :  .  -  W!     q. 

1.  Where  the  right  grows  out  of  the  receipt  or  detention  of  money  or)** '^^'^^ 
property,  by  an  agent,  trustee,  attorney,  or  other  person  acting  in  a  fiduciary  fi^^TlJj^^iy 
capacity,  the  time  must  be  computed  from  the  time,  when  the  person,  having/  ' 

the  right  to  make  the  demand,  has  actual  knowledge  of  the  facts,  upon 

which  that  ri^ht  depends.  \  t/»  M  Ai  I 

2.  Where  there  was  a  deposit  of  money,  not  to  be  repaid  at  a  fixed  time,  /  ^^    ^^  • 
tHit  only  upon  a  special  demand,  or  a  deliverv  of  personal  property,  not  tr>  \h|^\|^  u*i( 
be  retumea,  specifically  or  in  kind,  at  a  fixed  time  or  upon  a  fixed  contin- J '*■"•]• 
gency,  the  time  must  be  computed  from  the  demand. 

§  411.  Provision  in  case  of  submission  to  arbitration.  Where  the 
persons,  who  might  be  adverse  parties  in  an  action,  have  entered  into  a 
written  agreement  to  submit  to  arbitration,  or  to  refer  the  cause  of  action,  or 
a  controversy  in  which  it  might  be  available,  or  have  entered  into  a  written 
submission  tiiereof  to  arbitrators ;  and  before  an  award,  or  other  determina- 
tion thereupon,  the  agreement  or  submission  is  revoked,  so  as  to  render  it 
ineffectiial,  by  the  death  of  either  party  thereto,  or  by  the  act  of  the  person 
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against  whom  the  action  might  have  been  bronght;  or  the  execution  thereof ^ 
or  the  remedy  upon  an  award  or  other  determination  thereunder,  is  stayed 
by  injunction,  or  other  order  procured  by  him  from  a  competent  court  or 
judge ;  the  time  which  has  elapsed,  between  the  entering  into  the  written 
submission  or  agreement,  and  the  revocation  thereof,  or  the  expiration  of  the 
stay,  is  not  a  part  of  the  time,  limited  for  the  commencement  of  the  action. 

412.  Froviaioii  when  action  is  discontinned,  etc.,  after  answer. 

lere  a  defendant  in  an  action  has  interposed  an  answer,  in  support  of 
which  he  would  be  entitled  to  rely,  at  the  trial,  upon  a  defence  or  counter- 
claim then  existing  in  his  favor,  the  remedy  upon  which,  at  the  time  of  the 
commencement  oi  the  action,  was  not  barred  by  the  provisions  of  this 
chapter;  and  the  complaint  is  dismissed,  or  the  action  is  discontinued,  or 
abates  in  consequence  of  the  plaintiff's  death ;  the  time  which  intervened, 
between  the  commencement  and  the  termination  of  the  action  is  not  a 
part  of  the  time  limited  for  the  commencement  of  an  action  by  the  defend- 
ant, to  recover  for  the  cause  of  action  so  interposed  as  a  defence,  or  to  inter- 
pose the  same  defence  in  another  action  brought  by  the  same  plaintiff,  or  a 
person  deriving  title  from  or  under  him. 

>^J^      §  413.  How  objection  taken,  under  this  chapter.    The  objection,  that 

*^  the  action  was  not  commenced  within  the  time  limited,  can  be  ^ftkff^  ^^^^f  ^Y. 

\S>^      f    iwawi^T-    The  corresponding  objection  to  a  defence  or  counter-claim  can  ue 

taken  only  by  reply ;  except  where  a  reply  is  not  required,  in  order  to  enable 

the  plaintiff  to  raise  an  issue  of  fact,  upon  an  allegation  contained  in  the 

answer. 

§  414.  Cases  to  which  tliis  chapter  applies.  The  provisions  of  this 
chapter  apply,  and  constitute  the  only  rules  of  limitation  applicable,  to  a 
civil  action  or  special  proceeding,  except  in  one  of  the  followinff  cases : 

1.  A  case,  where  a  different  limitation  is  specially  prescribed  by  law,  or  a 
shorter  limitation  is  prescribed  by  the  written  contract  of  the  parties. 

2.  A  cause  of  action  or  a  defence  which  accrued  before  the  first  day  of  July, 
eighteen  hundred  and  forty-eight.  The  statutes  then  in  force  govern,  with 
xespect  to  such  a  cause  of  action  or  defence. 

S.  A  case,  not  included  in  the  last  subdivision,  in  which  a  person  is 
entitled,  when  this  act  takes  effect,  to  commence  an  action,  or  to  institute  a 
special  proceeding,  or  to  take  any  proceeding  therein,  or  to  pursue  a  remedy 

rn  a  judgment,  where  he  commences,  institutes,  or  otherwise  resorts  to 
same,  before  the  expiration  of  two  years  after  this  act  takes  effect ;  in 
either  of  which  cases,  the  provisions  of  law  applicable  thereto,  immediately 
before  this  act  takes  effect,  continue  to  be  so  applicable,  notwithstanding  the 
xei)eal  thereof. 

4.  A  case,  where  the  time  to  commence  an  action  has  expired,  when  this 
act  takes  effect. 

The  word,  *'  action,"  contained  in  this  chapter,  is  to  be  construed,  when  it 
is  necessary  so  to  do,  as  including  a  especial  proceeding,  or  any  proceeding 
therein,  or  in  an  action. 

§  415.  Mode  of  compnting  periods  of  limitation.  The  periods  of 
limitation,  prescribed  by  this  chapter,  except  as  otherwise  specially  prescribed 
therein,  must  be  computed  from  the  time  of  the  accruing  of  the  right  to  relief 
by  action,  special  proceeding,  defence,  or  otherwise,  as  the  case  requires,  to 
the  time  when  the  claim  to  uiat  relief  is  actually  interposed  by  the  party,  as 
a  plaintiff  or  a  defendant  in  the  particular  action  or  special  proceeding. 
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CHAPTER  V. 
COMMENCEMENT  OF  AND  PARTIES  TO  AN  ACTION. 

TITLE    I. —  G0MMSNC£MBNT  OF  AN  ACTION. 

TITLE  II. —  Pabtibs  to  an  action. 

TITLE  I. 

Commencemeni  of  an  acHon. 

AwBOM  1.  The  Bommona  and  accomi)aAyii]g  papersi  personal  aervioe  thereof  |  Appear* 

ance  of  the  defendant.  '    "^ 

3.  Sobetitutes  for  personal  service  in  special  cases. 

ARTICLE  FIRST. 
Tn  SoMMOHS  AID  AoooMPAinniro  Pafbhs  ;  pkbson  al  Sbbticb  thbbbof  ;  Afpbabasob  of 

THB   DbFBNDANT. 

BKnov  416.  Action  to  be  commenced  by  summons ;  time  when  court  acquires  Jurisdiction. 
417.  Requisites  of  summons. 
418    Form  of  summons. 

419.  Service  of  copy  complaint  or  notice  with  summons  |  consequence  of  fsilure. 

420.  Cases  where  such  service  must  be  made. 

421.  Appearance  of  defendant. 

422.  When  defendant  must  answer  at  time  of  appearing. 
428   Notice  of  no  personal  claim ;  effect  of  service  thereof! 

424.  Effect  of  voluntary  appearance. 

425.  Summons ;  when  and  bv  whom  served.     Sheriff's  duty. 

426.  How  personal  sei*vice  of  summons  made  upon  a  natural  person. 

427.  428.  Id.;  in  certain  cases  of  infancy,  or  lunacy,  etc.,  not  judicially  declared. 

429.  Id.;  when  delivery  of  copy  to  lunatic  dispensed  with. 

430.  Designation,  by  a  resident,  of  a  person  ux>on  whom  to  serve  a  summons 

during  his  absence ;  effect  and  revocation  thereof. 
*  431.  How  personal  service  of  summons  made  upon  a  domestic  corporation. 

432.  Id.;  upon  a  foreign  corporation. 

433.  Service  of  process,  etc.,  to  commence  a  special  proceeding. 

434.  Proof  of  service  of  summons,  etc.;  how  made. 


§  416.  Action  to  be  oomnieiiced  by  smnmoxis ;  time  whon  court  ASiZ., 


Nevertheless,  jnrisdiction  thus  acquired  is  conditional,  and  liable  to  doVm'^MA^ 
divested,  in  a  case  where  the  jurismction  of  the  court  is  made  dependent, 'ft^^i.^/v^^ 

/      b^  special  provision  of  law,  upon  some  act,  to  be  done  after  the  granting  of  ^ 

I       w6  provisional  remedy. 

§  417.  RdqnisitaB  of  smnmons.  [Amended  by  Ch.  416  of  1877  and 
I  IT  Gh.  642  OF  1879.J  The  summons  must  contain  the  title  of  the  action, 
I       tgecUpng  the  court  in  wluch  the  action  is  faroughti  the  names  of  the  parties 
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Kck  idntr  ^^^  action^  ana,  if  it  is  brought  in  the  supreme  oomt,  the  name  of  the 
Oi  r^«w.  ^y^^ly.  jjj  which  the  plaintiff  desires  the  trial ;  and  it  must  be  subscribed  by 
(V^M,iv^v>the  plaintiff's  attorney,  who  must  add  to  his  signature  his  office  address, 
-«  ^  -.  ^  specifying  a  place  within  the  State  where  there  is  a  post-office.  If  in  a  city 
^ij^  i^  he  must  add  the  street,  and  street  number,  if  any,  or  other  suitable  designa- 
^^  tion  of  the  particular  locality. 

«  >l3.iaH*  g  4jg  Form  of  BnmTnong  [Ambnbbd  by  Ch.  416  of  1877.]  The  sum- 
i*]  >i«'^*li.^(inon8,  exclusive  of  the  title  of  the  action  and  the  subscription,  must  be  sub- 
l^l>i«>^^  stantially  in  the  following  form,  the  blanks  bein^  properly  filled : 

*^^^^  «<Xothe  above  named  defendant :  You  are  hereby  summoned  to  answer 

Hi,  *^*^,j^,^^  the  complaint  in  this  action,  and  to  serve  a  copy  of  your  answer  on  the 

1'7  plaintiff  s  attorney  within  twenty  days  after  the  service  of  this  summons, 

'  exclusive  of  the  day  of  service ,  and  in  case  of  your  failure  to  appear  or 

answer,  judgment  will  be  taken  against  you  by  default,  for  the  relief 

demanded  in  the  complaint.    Dated  The  summons  is  deemed  the 

mandate  of  the  cburt. 

§  419.  Service  of  copy  of  complaint  with  snimnona.  [Ambndbb  bt 
Ch.  416  OP  1877  and  by  Ch.  542  op  1879.}  A  copy  of  the  complaint  nu^ 
be  served  with  the  summons.  If  a  copy  of  the  complaint  is  not  served  witn 
the  summons,  the  plaintiff  cannot  take  judgment  by  default,  without  appli- 
cation to  the  court,  unless  either  the  defendant  appears,  or  by  *  a  notice  is 
served  with  the  summons,  stating  the  sum  of  money  for  which  judgment 
will  be  taken,  and  the  case  is  one  embraced  in  the  next  section. 

S  420.  Cases  where  snch  service  must  be  made.  [Amended  bt  Ch. 
41d  op  1877.]  Judgment  may  be  taken  without  application  to  the  court, 
where  the  complaint  sets  forth  one  or  more  causes  of  action,  each  consisting 
of  the  breach  of  an  eicpress  contract  to  pay,  absolutely  or  upon  a  contin- 

fency,  a  sum  or  sums  of  money,  fixed  by  the  terms  of  the  contract,  or  capa- 
le  of  being  ascertained  there&om,  by  computation  only ;  or  an  express  or 
implied  contract  to  pay  money  received  or  disbursed,  or  the  value  of  prop- 
erty delivered,  or  of  services  rendered  by,  to,  or  for  the  use  of,  the  defendant 
or  a  third  person ;  and  thereupon  demands  judgment  for  a  sum  of  money 
only.  This  section  includes  a  case,  where  the  breach  of  the  contract  set 
forth  in  the  complaint,  is  only  partial ;  or  where  the  complaint  shows  that 
the  amount  of  the  plaintiff's  demand  has  been  reduced  by  payment,  counter- 
claim, or  other  credit. 

§421.  Appearance  of  defendant  The  defendant's  appearance- must 
be  made  by  serving  upon  the  plaintiff's  attorney,  within  twenty  days  after 
service  of  the  summons,  exclusive  of  the  day  of  service,  a  notice  of  appear- 
ance, or  a  copy  of  a  demurrer  or  of  an  answer.  A  notice  or  pleading,  so 
served,  must  be  subscribed  by  the  defendant's  attorney,  who  must  adl  to 
his  signature  his  office  address,  with  the  particulars  prescribed  in  section 
four  hundred  and  seventeen.of  this  act,  concerning  the  office  address  of  the 
plaintiff's  attorney. 

§422.  When  defendant  must  answer  at  time  of  appearing  [AiaariH 
an  BT  Ch.  416  of  1877.]  A  defendant,  upon  whom  the  plaintiff  has  served, 
with  the  summons,  a  copy  of  the  complaint,  must  serve  a  copy  of  his 
demurrer  or  answer  upon  the  plaintiff's  attorney,  before  the  expiration  of 
the  time,  within  which  the  summons  requires  him  to  answer.  If  a  copy  of 
the  complaint  is  not  so  served,  a  notice  of  appearance  entitles  him  only  to 
notice  of  tiie  subsequent  proceedings,  unless  within  the  same  time  he 

•  So  la  fib*  origlnaL 
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demands  the  service  of  a  copy  of  the  oomplaint  as  prescribed  in  section  four 
hundred  and  seveniy-nine  of  this  act. 

§  423.  Notice  of  no  peiBoaal  daim ;   eS»ct  of  service  thereof 

[Amended  by  Ch.  416  of  1877.]  Where  a  personal  claim  is  not  made 
against  a  defendant,  a  notice,  subscribed  by  the  plaintiff's  attorney,  setting 
forth  tiie  general  object  of  the  action,  a  brief  description  of  the  property 
affected  by  it,  if  it  affects  specific  real  or  personal  property,  and  that  a  per- 
sonal claim  is  not  made  against  him,  may  oe  served  with  the  summons.  If 
the  defendant  so  served  unreasonably  defends  the  action,  costs  may  be 
awarded  against  him.  ^^ 

§  424.  Efifoct  of  ▼olnntary  appearance.    A  voluntary  general  appear-       ^| 
ance  of  the  defendant  is  equivalent  to  personal  service  of  the  •summons  upon 
him. 

§  425.  Smmnons ;  whenand  by  whom  served.  SharifTs  duty.  The 
sammons  may  be  served  by  any  person,  other  than  a  party  to  the  action, 
except  where  it  is  otherwise  specially  prescribed  by  law.  The  plaintiff's 
attorney  may,  by  an  indorsement  on  the  summons,  fix  a  time  within  which 
tihe  service  thereof  must  be  made ;  in  that  case,  the  service  cannot  be  made 
afterwards.  Where  a  summons  is  delivered  for  service  to  the  sheriff  of  the 
county,  wherein  the  defendant  is  found,  the  sheriff  must  serve  it,  and  return 
it,  with  proof  of  service,  to  the  plaintiff's  attorney,  with  reasonable  diligence. 

§  426.  How  personal  service  of  summons  made  npon  a  natoxal  person- 

[Amendbd  by  Ch.  542  of  1879.]  Personal  service  of  the  summons  upon  a 
defendant,  being  a  natural  person,  must  be  made  by  delivering  a  copy  thereof, 
within  the  State,  as  follows : 

1.  If  the  defendant  is  an  infant,  under  the  age  of  fourteen  years,  to  the 
infant  in  person,  and  also  to  his  father,  mother  or  guardian ;  or,  if  there  is 
none  within  the  State,  to  the  person  having  the  care  and  control  of  him,  or 
with  whom  he  resides,  or  in  whose  service  he  is  employed. 

2.  If  the  defendant  is  a  person  judicially  declared  to  be  incompetent  to 
manage  his  affairs,  in  consequence  of  lunacy,  idiocy  or  habitual  drunken- 
ness, and  for  whom  a  committee  has  been  appointed,  to  the  committee,  and 
also  to  the  defendant  in  person.  • 

8.  If  the  action  is  against  a  sheriff,  for  a  cause  specified  in  section  one 
hundred  and  fifty-eight  of  this  act,  by  delivering  it  to  the  defendant  in  per- 
son, or  to  his  unoer-sheriff  in  person,  or  at  the  ofiice  of  the  sheriff,  during  the 
homrs  when  it  is  required  by  law  to  be  kept  open,  to  a  deputy-sheriff  or  a  clerk 
in  the  employment  of  the  sheriff,  or  other  person  in  charge  of  the  office. 

4.  In  any  other  case,  to  the  defendant  in  person. 

§  427.  Id. ;  in  certain  cases  of  in&ncy,  or  lunacy,  etc.,  not  judicially 
declared.    If  the  defendant  is  an  infant  of  the  age  of  fuurteen  years,  or 

a  awards,  or  if  the  court  has,  in  its  opinion,  reasonable  ground  to  believe, 
at  the  defendant,  by  reason  of  habitual  drunkenness,  or  for  any  other 
canse,  is  mentally  incapable  adequately  to  protect  his  rights,  although  not 
judicially  declared  to  be  incompetent  to  manage  his  affairs,  the  court  may, 
m  its  discretion,  with  or  without  an  application  therefor,  and  in  the  defend- 
ant's interest,  make  an  order,  requiring  a  copy  of  the  summons  t.o  be  also 
delivered,  in  behalf  of  the  defendant,  to  a  person  designated  in  the  order, 
and  that  service  of  the  summons  shall  not  be  deemed  complete,  until  it  is  so 


§  428.  The  same.    [Amended  by  Ch.  416  op  1877.1    In  a  case  specified  in 
ibdivision  first  or  second  of  section  four  hundred  and  twenty-six  of  this  act, 
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where  the  court  has,  in  its  opinion,  Tefusonable  ground  to  believe,  that  ih€ 
interest  of  the  person,  other  than  the  defendant,  to  whom  a  copy  of  the  sum* 
mens  has  been  delivered,  is  adverse  to  that  of  the  defendant,  or  that,  for  any 
reason;  he  is  not  a  fit  person  to  protect  the  rights  of  the  defendant,  it  may 
likewise  make  an  order,  as  prescribed  in  the  last  section  In  a  case  specified 
in  subdivision  second,  the  court  may,  as  a  part  of  the  same  order,  or  by  a 
separate  order,  made,  in  like  manner,  and  upon  like  ground,  at  any  stage  of 
the  action,  appoint  a  special  guardian  ad  litem  to  conduct  the  defence  for  the 
incompetent  defendant,  to  the  exclusion  of  the  committee,  and  with  the  same 
powers,  and  subject  to  the  same  liabilities,  as  a  committee  of  the  property. 

§  429.  Id. ;    when  deUvery  of  copy  to  lunatic   dii^ensed  witb. 

Where  the  defendant  has  been  judicially  declared  to  be  incompetent  U^ 
manage  his  affairs,  in  consequence  of  lunacy,  and  it  appears  satisfactor- 
ily to  the  court,  by  affidavit,  that  the  delivery  of  a  copy  of  the  S'^jnmons 
to  him,  in  person,  will  tend  to  aggravate  his  disorder,  or  to  lessen 
the  probability  of  his  recovery,  the  court  may  make  an  order,  dispensing 
with  such  delivery.  In  that  case,  a  delivery  of  a  copy  of  the  summons,  to  a 
committee  duly  appointed  for  him,  is  sufficient  personal  service  upon  the 
defendant 

§  4B0.  Designation,  by  a  resident  of  a  peraon  npon  whom  to  serve  a 
summons  during  his  absence;  effect  and  revocation  thereof  [Amended 
BY  Ch.  416  OP  1877.]  A  resident  of  the  State,  of  full  age,  may  execute; 
under  his  hand,  and  acknowledge,  in  the  manner  roquired  by  law  to  entitle 
a  deed  to  be  recorded,  a  written  designation  of  another  resident  of  the  State, 
as  a  person  upon  whom  to  serve  a  summons,  or  any  process  or  other  paper 
for  the  commencement  of  a  civil  special  proceeding,  in  any  court  or  before 
any  officer,  during  the  absence  from  the  United  States  of  the  person  making 
the  designation ;  and  may  file  the  same,  with  the  written  consent  of  the 
person  so  designated,  executed  and  acknowledged  in  the  same  manner,  in 
the  office  of  the  clerk  of  the  county,  where  the  person  making  the  designa- 
tion resides.  The  designation  must  specify  the  occupation  or  other  proper 
addition,  and  the  residence  of  the  person  making  it,  and  also  of  the  person 
designated,  and  it  remains  in  force  during  the  period  specified  therein, 
if  any ;  or,  if  no  period  is  specified  for  that  purpose,  for  three  years  after 
the  filing  thereof.  But  it  is  revoked  earlier,  by  the  death  or  legal  incom- 
petency of  either  of  the  parties  thereto ;  or  by  the  filing  of  a  revocation 
thereof,  or  of  the  consent,  executed  and  acknowledged  in  like  manner.  The 
clerk  must  file  and  record  such  a  designation,  consent  or  revocation ;  and 
must  note  upon  the  record  of  the  original  designation,  the  filing  and  record- 
ing of  a  revocation.  While  the  designation  remains  in  force,  as  prescribed 
in  this  section,  a  summons,  or  any  process  or  other  paper  for  the  commence- 
ment of  a  civil  special  proceeding,  against  the  person  making  it,  in  any 
court  or  before  any  officer,  may  be  served  upon  the  person  so  designated,  in 
like  manner  and  with  like  effect,  as  if  it  was  served  personally  upon  the 
person  making  the  designation,  notwithstanding  the  return  of  the  latter  te 
the  United  States. 

§  481.  How  personal  service  of  summons  made  npon  a  domestic 
corporation.  Personal  service  of  the  summons  upon  a  defendant,  being  a 
domestic  corporation,  must  be  made  by  delivering  a  copy  thereof,  within 
the  State  as  follows : 

1.  If  the  action  is  against  the  mayor,  alderman,*  and  commonalty  of  the 

eity  of  New  York,  to  the  mayor,  comptroller,  or  counsel  to  the  corporation. 

■'■  ■■  ■    ■  —  ■  — ^ 

*So  in  the  original. 
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2.  If  tne  action  is  against  any  other  city,  to  the  mayor,  treasurer,  coansel, 
attorney  or  clerk ;  or,  if  the  city  lacks  either  of  those  officers,  to  the  officer 
performing  corresponding  functions,  under  another  name. 

3.  In  any  other  case,  to  the  president  or  other  head  of  the  corporation,  the 
secretary  or  clerk  to  the  corporation,  the  cashier,  the  treasurer,  or  a  director 
or  managing  agent. 

§  432.  Id. ;  upon  a  foreign  corporatioiL    [Amended  by  Ch.  416  of  1877.] 

Personal  service  of  a  summons,  upon  a  defendant,  being  a  foreign  corpora* 
tion,  must  be  made  by  dislivering  a  copy  thereof,  within  the  State,  as  follows : 

1.  To  the  president,  treasurer,  or  secretary;  or,  if  the  corporation  lacks 
either  of  those  officers,  to  the  officer  performing  corresponding  functions, 
under  another  name. 

2.  To  a  person  designated  for  the  purpose  by  a  writing,  under  the  seal  of 
the  corporation,  and  the  signature  oi  its  president,  vice-president,  or  other 
acting  head,  accompanied  with  the  written  consent  of  the  person  designated, 
and  filed  in  the  office  of  the  Secretary  of  State.  The  designation  must 
specify  a  place,  within  the  State,  as  the  office  or  residence  of  the  person 
designated ;  and,  if  it  is  within  a  city,  the  street  and  the  street  number,  if 
any,  or  other  suitable  designation  of  the  particular  locality.  It  remains  in 
force,  until  the  filing  in  the  same  office  of  a  written  revocation  thereof,  or  of 
the  consent,  executed  in  like  manner ;  but  the  person  designated  may,  from 
time  to  time,  change  the  place  specified  as  his  office  or  residence  to  some 
other  place  within  the  State,  by  a  writing,  executed  by  him,  and  filed  in  like 
manner.  The  Secretary  of  State  may  require  the  execution  of  any  instru- 
ment, specified  in  this  section,  to  be  authenticated  as  he  deems  proper,  and 
he  may  refuse  to  file  it  without  such  an  authentication.  An  exemplified  copy 
of  a  designation  so  filed,  accompanied  with  a  certificate  that  it  has  not  been 
revoked,  is  presumptive  evidence  of  the  execution  thereof,  and  conclusive 
evidence  of  the  authority  of  the  officer  executing  it. 

3.  If  such  a  designation  is  not  in  force,  or  if  neither  the  person  designated, 
nor  an  officer  specified  in  subdivision  first  of  this  section,  can  be  found  with  due 
diligence,  and  the  corporation  has  property  within  the  State,  or  the  cause  of 
action  arose  therein ;  to  the  cashier,  a  director,  or  a  managing  agent  of  the 
corporation,  within  the  state. 

§  433.  Service  of  process,  etc.,  to  commence  a  special  proceeding. 

The  provisions  of  this  article,  relating  to  the  mode  of  service  of  a  summons, 
apply  likewise  to  the  service  of  any  process  or  other  paper,  whereby  a  special 
proceeding  is  commenced  in  a  court,  or  before  an  officer,  except  a  proceeding 
to  pnnish  for  contempt,  and  except  where  special  provision  for  the  service 
thereof  is  otherwise  made  by  law. 

§  434.  Fnxif  of  service  of  summons,  etc. ;  hojvmade.  Proof  of  ser- 
vice, as  prescribed  in  this  article,  must  be  made  by  affidavit,  except  as 
follows : 

1.  If  the  service  was  made  by  the  sheriff,  it  may  be  proved  by  his  certifi- 
cate thereof. 

2.  If  the  defendant  served  is  an  adult,  who  has  not  been  judicially  declared 
to  be  incompetent  to  manage  his  affairs,  the  service  may  be  proved  by  a 
written  admission,  signed  by  him,  and  either  acknowledged  by  him,  and 
certified  in  like  manner  as  a  deed  to  be  recorded  in  the  county,  or  accom- 
panied with  the  affidavit  of  a  person,  other  than  the  plaintiff,  showing  Uiat 
the  signature  is  genuine. 

A  certificate,  admission,  or  affidavit  of  service  of  a  summons,  must  state 
the  time  and  place  of  service.  A  written  admission  of  the  service  of  a  sum-* 
snoDS,  or  of  a  paper  accompanying  the  same,  imports,  unless   otherwise 
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expressly  stated  therein,  or  otherwise  plainly  to  be  inferred  from  its  con- 
tents, that  a  copy  of  the  paper  was  delivered  to  the  person  signing  the 
admission. 

ARTICLE  SECOND. 

SUByHTUTHS  FOB  PBBSOVAL  SSBTICB  IK  BPBOIAL  ClflBB. 

Saonov  485.  Chnier  for  service  of  summons  from  supreme  court,  when  defendant  nol 

found,  etc. 
488.  How  service  must  be  made. 
437.  Paperp  to  be  fil"! ;  proof  of  service. 
488.  Cases  in  which  service  of  summons  b^  publication,  etc.,  may  be  ordered. 

439.  Papers  upon  which  order  for  publication  may  be  made. 

440.  By  whom  order  may  be  made ;  contents  of  order. 

44 1.  When  publication  must  be  commenced ;  when  service  deemed  complete. 

442.  Papers  to  be  filed ;  notice  to  defendant. 

443.  Id.;  when  service  is  made  without  the  State. 

444.  Pi-oof  of  service. 

443.  Defendant  when  allowed  to  defend. 

§  436.  Order  for  service  of  sommoxis  firom  supreme  court,  whan 

derandant  not  fouad,  etc.    [Ambndbd|by  Ch.  416  of  1877  akd  Ch.  535  op 

1880.]  Where  a  summons  is  issued  in  any  court  of  record,  an  order  for  the 

.         .       service  thereof,  upon  a  defendant  residing  within  the  State,  may  be  made  by 

4^  ^^  tteconrt,  or  a  judge  thereoJL  or  the  county  judge  of  the  connty  where  the 

H  WD     Aciion  18  triable,  upon  satisiactory  proof,  by  the  affidavits  a  person,  not  a 

party  to  the  action,  or  by  the  return  of  the  sheriff  of  the  connty  where  the 

defendant  resides,  that  pfoper  and  diligent  effort  has  been  made  to  serve  the 

summons  upon  the  defendant,  and  that  the  place  of  his  scyoum  cannot  be 

jgcgrtained.  or,  if  he  is  within  the  State,  that  he  avoids  service,  so  thai  per- 

mSSSi  service  cannot  be  made. 

g  436.  How  service  must  be  mada  [Ambndbd  by  Ch.  416  w  1877.] 
The  order  must  direct  that  the  service  of  the  summons  be  made,  by  leaving 
a  copy  thereof,  and  of  the  order,  at  the  residence  of  the  defendant,  with  a 
persou  of  proper  age,  if  upon  reasonable  application,  admittance  can  be 
obtained,  and  such  a  person  found  who  will  receive  it ;  or,  if  admittance 
cannot  be  so  obtained,  nor  such  a  person  found,  by  affixing  the  same  to  the 
outer  or  other  door  of  the  defendant's  residence,  and  by  depositing  another 
copy  thereof,  properly  inclosed  in  a  post-paid  wrapper,  addressed  to  him,  at 
Us  place  of  residence,  in  the  post-omce  at  the  place  where  he  resides. 

§  437.  FapeiB  to  be  filed ;  proof  of  service.  The  order,  and  the  pai)eni 
tiix>n  which  it  was  granted,  must  be  filed,  and  the  service  must  be  made^ 
within  ten  days  after  the  order  is  granted ;  otherwise  the  order  becomes 
inoperative.  On  filing  ibi  affidavit,  snowing  service  according  to  the  order, 
the  sununons  is  deemed  served,  and  the  same  proceedings  may  be  taken 
thereupon,  as  if  it  had  been  served  bv  publication,  pursuant  to  an  order  for 
that  purpose,  made  as  prescribed  in  we  next  section. 

§438.  Cases  in  whidi  service  of  saninianB  by  pnblication,  etc.,  may 
I  ordered.    [Ambndbd  bt  Ch.  542  of  1879.]    An  order,  directing  the 

service  of  a  summons  upon  a  defendant,  without  the  State,  or  by  publication, 

Biay  be  made  in  either  of  the  following  cases  r 

1.  Where  the  defendant  to  be  served  is  a  foreign  corporation ;  or  being  a 
natural  person,  is  not  a  resident  of  the  State;  or  where,  after  diligent 
inquiry,  the  defendant  remains  unknown  to  the  plaintiff,  or  the  plaintiff  is 
mable  to  ascertain  whether  the  defendant  is  or  is  not  a  resident  of  the  State. 

2.  Where  the  defendant,  being  a  resident  of  the  State,  has  departed  there-^ 
l^m  with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a  sum* 
mons ;  or  keeps  himself  concealed  therein,  with  like  intent. 
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5.  Where  the  defendant,  being  an  adult,  and  a  resident  of  the  State,  has 
been  continuously  without  the  United  States  more  than  six  months  next 
before  the  granting  of  the  order,  and  has  not  made  a  designation  of  a  person 
upon  whom  to  serve  a  summons  in  his  behalf,  as  prescribed  in  section  four 
handred  and  thirty  of  this  act ;  or  a  desi^ation  so  made  no  longer  remains 
in  force ;  or  service  upon  the  person  so  designated  cannot  be  made  vdthin 
the  State,  after  dilligent  effort. 

4.  Where  the  complaint  demands  judgment  annulling  a  marriage,  or  for 
a  divorce,  or  a  separation. 

6.  Where  the  complaint  demands  judgment,  that  the  defendant  be  ex- 
cluded from  a  vested  or  contingent  interest  in,  or  lien  upon,  specific  real  or 
personal  property  within  the  State ;  or  that  such  an  interest  or  lien  in  favor 
of  either  party  be  enforced,  regulated,  defined  or  limited;  or  otherwise 
affectioK  the  title  to  such  property.     * 

6.  Where  the  defendant  is  a  resident  of  the  State,  or  a  domestic  corpora- 
tion; and  an  attempt  was  made  to  commence  the  action  against  the  defend- 
ant, as  required  in  chapter  fourth  of  this  act,  before  the  expiration  of  the 
limitation  applicable  thereto,  as  fixed  in  that  chapter ;  and  the  limitation 
would  have  expired  within  sixty  days  next  preceding  the  application,  if  the 
time  had  not  been  extended  by  the  attempt  to  commence  the  action. 

7.  Where  the  action  is  against  the  stockholders  of  a  corporation,  or  joint- 
stock  company,  and  is  authorized  by  a  law  of  the  State,  and  the  defendant 
is  a  stockholder  thereof. 

When  a  copy  of  the  summons  is  required  by  subdivision  first  or  subdivision  second 
i^  section  four  hundred  and  twenty-six  of  this  acty  or  by  sectUmfour  hundred  and 
twenijM^ine  qf  this  act^  to  be  delivered  to  a  person  oih^r  than  the  defendant^  an  order j 
direcimg  the  service  of  a  copy  of  the  summons  upon  such  person  without  the  stcUe, 
or  by  publication^  may  be  made  as  prescribed  in  this  section,  as  if  such  person  was 
the  d^endant  in  the  action,  and  upon  a  verified  complaint  and  the  same  proof  with 
reaped  to  such  person,  as  is  required  in  the  next  succeeding  section  with  respect  to 
a  d^endant.  '  And  sections  four  hundred  and  forty  to  four  hundred  andforty^ 
four,  both  indusive,  apply  to  the  proceedings  in  like  manner  as  if  such  person  was 
a  dtfendant.    [Am*ix  Ch.  399  of  1884.] 

§  439.  PaiMOB  upon  wfaidi  order  for  pablieation  may  be  mada  /o/  y\X, 
[Akended  by  Ch.  416  of  1877  and  by  Ch.  542  of  1879.]    The  order  must  ^^n 
De  founded  upon  a  verified  complaint,  showing  a  sufficient  cause  of  action       ^  ^  ^ 
against  the  defendant  to  be  served,  and  proof  oy  affidavit  of  the  additional  \kI  W.  *^. 
facts  required  by  the  last  section ;  and  also,  where  the  application  is  made  y.  q  i^ 
open  the  ground  that  tiie  defendant  is  a  foreign  corporation,  or  not  a  resi-    ^  ^ 
dent  of  the  State,  or  in  a  case  specified  in  subdivision  fourth,  fifth  or  seventh  ^^^  ^ 
of  the  last  section,  that  the  plaintiff  has  been  or  will  be  unable,  with  due^ff  Ti.Tj.^^ 
diligence,  to  make  personal  service  of  the  summons. 

§  440.  Order,  bgr  iHiom  made,  and  oontenta.     The  order  may  be  made      rr 
by  a  judpe  ^ of  the  coqrt  or  the  coui|itv  judge  pf  the  county  where  the   ^^^HjC^A/ 
actfon  18  tnablCL     It  must  direct  that  service  of  the  summons,  upon  the   (\     ^W 


actfon  18  triable.     It  must  direct  that  service  of  the  summons,  upon  the   (^L 
defendant  named  or  described  in  the  order,  be  made  by  publication  thereof  /^^f" 
in  two  newspapers,  designated  in  the  order  as  most  likely  to  give  notice      '  v?i* 
to  the  defenoant  for  a  specified  time,  which  the  judge  deems  reasonable,  j^ 

not  less  than  once  a  week  for  six  successive  weeks;  or,  at  the  option  of  Itsy        ^ 
the  plaintiff,  by  service  of  the  summons,  and  of  a  copy  of  the  complaint  4^  V 

and  order,  without  the  State,  upon  the  defendant  personally,  and  if  he  is     ^  ^He; 
an  mfant  under  the  age  of  fourteen  years,  also  upon  the  person  with  whovi  H  Ul.      j 
he  18  sojourning ;  Or,  if  the  defendant  is  a  corporation,  upon  an  officer  yu 

thereof,  specified  in  section  four  hundred  and  thirty-one  or  four  hundred         k  (3 
and  thirty-two  of  this  act     It  must  also  contain,  either  a  direction  that,  'J^fjj 
on  or  before  the  day  of  the  first  publication,  the  plaintiff  deposit  in  a  speci-    ^^'v^ 
fied  post-office,  one  or  more  sets  of  copies  of  the  summons,  complaint  and    ^9q  ^^ 
order,  each  contained  in  a  securely  closed  post-paid  wrapper,  directed  to 
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the  defendant,  at  a  place  specified  in  the  order ;  or  a  statement  that  the 
jadge  being  satisfiea  by  the  affidavits  upon  which  the  order  was  granted^ 
that  the  plaintiff  cannot,  with  reasonable  diligence,  ascertain  a  place  or 
places  where  the  defendant  would  probably  receive  matter  transmitted 
through  the  post-office,  dispenses  with  the  deposit  of  any  papers  therein. 
[A'md  Ch&  542  OF  1879  and  195  of  1889.]  , 

§  441.  When  pabllcatioa    must  be  commenced ;    when    service 

'Oy^  deemed  complete.     [Amended  by  Ch.  416  of  1877.1    The  first  publican 

j^    -J       tion  in  each  newspaper  designated  in  the  order,  or  tne  service  upon  the 

(^^^       defendant,  without  the  State,  must  bq  made  within  three  months  after  the 

iil^^Jl^^^  order  is  granted.    For  the  purpose  of  reckoning  the  time,  within  which  the 

tQ  >i  1      defendant  must  appear  or  answer,  service  by  publication  is  complete,  upon 

•^       I '   the  day  of  the  last  publication  pursuant  to  the  order;  and  service  made 

^  9^     without  the  State  is  complete,  upon  the  expiration  thereafter  of  a  time  equal 

to  that  prescribed  for  publication. 

8  442.  PapezB  to  be  filed ;  notice  to  defendant  [Amended  by.  Ch. 
416  OF  1871.]  Where  service  is  made  by  publication  the  summons,  com* 
plaint,  and  order,  and  the  papers  upon  which  the^order  was  made,  must  be 
filed  with  the  clerk,  on  or  before  the  day  of  the  first  publication ;  and  a 
notice,  subscribed  by  the  plaintiflf's  attorney,  and  directed  only  to  the 
defendant  or  defendants  to  be  thus  served,  substantially  in  the  following 
form,  the  blanks  being  properly  filled  up,  must  be  subjoined  to,  and  pub- 
lished with  the  summons : 

"  To  :  The  foregoing  summons  is  served  upon  you,  by  publi- 

cation, pursuant  to  an  order  of  "  (naming  the  judge  and  his 

official  title),  ''  dated  the  day  of  » 18    >  &nd  filea  with  the 

complaint  in  the  office  of  the  clerk  of  at  ." 

§  44S.  Id. ;  ^7hen  service  is  made  without  the  State.  [Amended  bt 
Ch.  416  OP  1877.]  Where  service  is  made  without  the  State,  the  papers 
specified  in  the  last  section  must  be  previously  filed ;  and  a  notice  must  be 
served.with  the  summons,  in  all  respects  like  the  notice  required  by  the  last 
section,  except  that  the  words,  ''  without  the  State  of  New  York,"  must  be 
substituted  for  the  words,  **  by  publication." 

§  444.  Fxoof  of  service.  Proof  of  the  publication  of  the  summons  and 
notice  must  be  made  by  the  affidavit  of  the  printer  or  publisher,  or  his  fore-' 
man  or  principal  clerk.  Proof  of  deposit  in  the  post-office,  or  of  delivery, 
of  a  paper  required  to  be  deposited  or  delivered  by  the  provisions  of  this 
article,  must  be  made  by  the  affidavit  of  the  person,  who  deposited  or 
delivered  it. 

f    .  ^.      §  445.  Defendant  when  allowed  to  defend.    [Amended  bt  Ch.  416  op 
(y>\0  Aw*^1877.]    Where  the  summons  is  served,  pursuant  to  an  order  made  as  pre- 
Va  jLw^t^ribed  in  this  article,  and  the  defendant  so  served  does  not  appear,  he,  or 
1^.  ^     i      his  representative,  on  application  and  sufficient  cause  shown,  at  any  thne 
0%  n.nj. t  ^  ]t^fore  final  judgment,  must  be  allowed  to  defend  the  action ;  and,  except  in 
an  action  for  divorce,  or  wherein  the  contrary  is  expressly  prescribed  by  law, 
the  defendiint,  or  his  representative,  must,  in  like  manner,  upon  good  cause 
shown,  and  upon  just  terms,  be  allowed  to  defend,  after  final  judgment,  at 
anytime  within  one  year  after  personal  service  of  written  notice  thereof;  or, 
if  such  a  notice  has  not  been  served,  within  seven  years  after  the  filing  of 
the  judgment-roll.    If  the  defence  is  successful,  and  the  judgment,  or  any 
part  thereof,  has  been  collected  or  otherwise  enforced,  such  restitution  may 
thereupon  be  compelled,  as  the  court  directs ;  but  the  title  to  property  sold 
to  a  purchaser  in  good  faith,  pursuant  to  a  direction  contained  in  the  Judg- 
ment, or  by  virtue  of  an  execution  issued  upon  the  same,  shall  not  be  affected 
thereby. 
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TTTLB  n. 
ParUM  to  an  adknu 

AbticlbI.  Parties  generally. 

3.  Parties  severally  liable. 

8.  Paiges  prosecatiog  and  defending  as  poor  peifKxns. 

4.  Infimt  pialntiflh  ai3.  defendants. 

ABTICLE  FIRST. 


ftwnov  446.  Who  may  be  joined  as  plainii£fo. 

447.  Id. ;  as  defendants. 

448.  Parties  united  in  interest,  when  to  be  Joined ;  when  one  or  more  may  sne  or 

defend  for  the  whole. 

449.  Party  in  interest  to  sne.    Trustee,  etc.,  may  sne  alone. 

450.  When  married  woman  is  a  party. 

451.  When  defendant  or  his  name  is  unknown. 

452.  When  court  to  decide  controversy,  or  to  order  other  parties  to  be  brought  in. 

453.  Supplemental  summons. 

§  446.  Who  may  be  joined  as  plalntiflh.  All  persons  having  an  inter- 
est in  the  subject  of  the  action,  and  in  obtaining  the  judgment  aemanded, 
may  be  joined  as  plaintiffs,  except  as  otherwise  expressly  prescribed  in  this 
act. 

§  447.  Id. ;  as  defendants.  Any  person  may  be  made  a  defendant  who 
has  or  claims  an  interest  in  the  controversy,  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  defendant,  for  the  complete  determination  or  settlement 
of  a  question  involved  therein ;  except  as  otherwise  expressly  prescribed  in 
this  act. 

§  448.  Parties  united  in  interest,  when  to  be  joined ;  when  one  or 
more  may  sne  or  defend  for  the  whole.  Of  the  parties  to  the  action, 
those  who  are  united  in  interest  must  be  joined  as  plaintiffs  or  defendants, 
except  as  otherwise  expressly  prescribed  in  this  act.  But  if  the  consent  of 
any  one,  who  ought  to  be  joined  as  a  plaintiff,  cannot  be  obtained,  he  may 
be  made  a  defendant,  the  reason  therefor  being  stated  in  the  complaint. 
And  where  the  question  is  one  of  a  common  or  general  interest  of  many  per- 
sons; or  where  the  persons,  who  might  be  made  parties,  are  very  numerous, 
and  it  may  be  impracticable  to  bring  them  all  before  the  court,  one  or  more 
may  sae  or  defend  for  the  benefit  of  all. 

§449.  Party  in  interest  to  sue,  trustee,  etc.,  may  sne  alone.  [Ameihibd 
BT  Ch.  416  OF  1877J.  Every  action  must  be  prosecuted  in  the  name  of  the 
Teal  party  in  interest,  except  that  an  executor  or  administrator,  a  trustee  of 
an  express  trust,  or  a  person  expressly  authorized  by  statute,  may  sue,  with- 
out joining  with  him  the  person  for  whose  benefit  the  action  is  prosecuted. 
A  person,  with  whom  or  in  whose  name,  a  contract  is  made  for  the  benefit 
of  another,  is  a  trustee  of  an  express  trust,  within  the  meaning  of  this  sec* 
tion. 

§  450.  ActiMM  mad  yxoooediair*  1>7  sad  against  married  womoii.     In  an ' 

action  or  special  proceeding  a  married  woronn  appears,  prosecutes  or 
defends  alone  or  joined  witli  other  parties  as  if  she  was  single.  It  is  not 
necensary  or  proper  to  join  her  husband  with  her  as  a  party  in  any 
action  or  special  proceeding  affecting  her  separate  property.  The  hus- 
band is  not  a  necessary  or  proper  party  to  an  action  or  special  proceeding 
to  recover  damages  to  the  person^  estate  or  character  of  his  wife^  and  all 
sums  that  may  he  recovered  in  such  actions  or  special  proceedings  shall  be 
the  separate  property  of  the  wife.  The  husband  is  not  a  necessary  or 
proper  party  to  an  action  or  special  proceeding  to  recover  damages  to  the 
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person^  estate  or  character  of  another  on  account  of  the  wrongful  acta  of 
his  wife  committed  without  hits  instigation^ 

(§  2.  This  act  shall  not  apply  to  any  action  or  special  proceeding  now 
pending.)  [Am'd  Chs,  416  OF  1877,  542  of  1879  AND  248  of  1890,  in 
effect  Sept.  1,  1890.] 

6  451.  "VThen  defendant  or  hki  name  la  nnknown.  [Abieitdei)  by  Ch. 
642  OF  1879.]  Where  the  plaintiff  is  ignorant  of  the  name  or  part  of  the 
name  of  a  defendant,  he  may  designate  that  defendant,  in  the  summons, 
and  in  other  process  or  proceeding  in  the  action,  by  a  fictitious  name,  or  by 
as  much  of  his  name  as  is  known,  adding  a  description,  identifying  the 
person  intended.  Where  the  plaintiff  demands  judgment  against  an 
unknown  person,  he  may  designate  that  person  as  unknown,  adding  a 
description,  tending  to  identify  him.  In  either  case,  the  person  intended  is 
thereupon  regarded  as  a  defendant  in  the  action,  and  as  sufficiently  described 
therein,  for  all  purposes,  including  service  of  the  summons,  as  prescribed  in 
article  second  of  the  last  .title.  When  tiie  name,  or  the  remainder  of  the 
name,  or  the  person,  becomes  known,  an  order  must  be  made  by  the  court, 
upon  such  notice  and  such  terms  as  it  prescribes,  that  the  proceedings  already 
taken  be  deemed  amended,  by  the  insertion  of  the  true  name,  in  place  of 
the  fictitious  name  or  part  of  a  name,  or  the  designation  as  an  unknown  per- 
son ;  and  that  all  subsequent  proceedings  be  taken  under  the  true  name. 

§  452.  When  court  to  decide  controvexsy,  or  to  order  otiier  parties 
to  be  twronght  in.  The  court  may  determine  the  controversy,  as  between 
the  parties  before  it,  where  it  can  do  so  without  prejudice  to  the  rights  of 
others,  or  by  saving  their  rights ;  but  where  a  complete  determination  of  the 
controversy  cannot  be  had  without  the  presence  of  other  parties,  the  court 
must  direct  them  to  be  brought  in.  And  where  a  person,  not  a  party  to  the 
action,  has  an  interest  in  the  subject  thereof,  or  in  real  property,  the  title  to 
which  may  in  any  manner  be  affected  by  the  judgment,  and  makes  applica- 
tion to  the  court  to  be  made  a  party,  it  must  direct  him  to  be  brought  in  by 
the  proper  amendment. 

§  463.  Supplemental  annunona.  [Amended  by  Ch.  416  of  1877.] 
Where  the  court  directs  a  new  defendant  to  be  brought  in  and  the  order  ia 
not  made  upon  his  own  application,  a  supplemental  summons  must  be  issued, 
directed  to  him,  and  in  the  same  form  as  an  original  summons ;  except  that, 
in  the  body  thereof,  it  must  require  the  defendant  to  answer  the  orimnal  or 
the  amended  complaint,  and  the  supplemental  complaint,  or  either  ^  them, 
as  the  case  requires.  And  each  provision  of  this  chapter,  relating  to  per^ 
sonal  service,  or  a  substitute  for  personal  service  of  an  original  summons, 
applies  to  such  a  supplemental  summons. 


ARTICLE  SECOND. 

Pabtibs  BBVBBALLT  LIABLB.  i 

SBonov  454.  Persons  H&ble  for  the  same  demand  may  be  sned  together. 
456.  Defendant  so  sued  may  apply  for  any  relief. 

456.  Proceedings  in  actions  against  defendants  severally  liable. 

457.  Application  of  this  article  to  defendants  joinUy  liable. 

§  454.  "VThen  pexBotas  liable  for  the  same  demand  may  be  sued 
together.  [Ambndbd  by  Ch.  416  op  1877.J  Two  or  more  persons,  severally 
liable  upon  the  same  written  instrument,  including  the  parties  to  a  bill  of 
exchange  or  a  promissory  note,  whether  the  action  is  brought  upon  the 
instrument,  or  by  a  nnrty  thereto  to  recover  against  other  parties  liable  over 
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to  him ;  may,  all  or  any  of  them^  be  included  as  dafendantB  in  the  same 
action,  at  the  option  of  the  plaintifT. 

§  455.  DefiNidant  so  sudd  may  apply  Ibr  any  relie£    The  joinder  of  a 

Erson,  as  defendant  in  an  action,  with  another  person,  as  prescribed  in  the 
t  section,  does  not  affect  his  right  to  any  order  or  other  relief,  to  which  he 

would  have  been  entitled,  if  he  had  been  separately  sued  in  the  action. 

• 

f466.  Fzoceadingp  in  action  against  defimdants  sevwally  liable, 
ere  a  summons  issued  against  two  or  more  defendants,  alleged  to' be 
severally  liable,  is  served  upon  some,  but  not  upon  all  of  them,  the  plaintiff 
mi^  I>roceed  against  those  upon  whom  it  is  served,  as  if  they  were  the  only 
defendants  named  therein.    Where  it  is  served  upon  all  of  them,  the 

Slaintiff  may  take  judgment  against  one  or  more  of  them,  where  he  would 
e  entited  to  judgment,  if  the  action  was  against  him  or  them  alone.  Where 
judgment  is  so  taken,  the  clerk  must,  upon  the  plaintiff's  application,  enter 
an  order,  directing  that  the  action  be  severed,  and  that  the  plaintiff  may 
proceed  against  tne  other  defendants.  In  any  sulwequent  proceeding,  the 
plaintiff  may  use,  together  with  a  certified  copy  of  such  an  order,  a  copy  of 
a  paper  constituting  a  part  of  the  judgment-roll,  with  like  effect  as  if  it  was 
the  original. 

§  467.  Application  of  this  article  to  defendants  Jointly  liable.    The 

last  three  sections  do  not  affect  a  defence  or  other  objection  of  a  defendant, 
nowing  out  of  the  failure  to  join  in  the  action  two  or  more  persons  jointly 
Sable ;  and,  as  regards  the  other  parties  to  the  action,  persons  jointly  liable 
are  regarded  as  one  party,  for  every  purpose  contemplated  by  those  sections. 


ARTICLB  THIRD. 

PAsnas  PBOBBODmra  aitd  DaivHDiva  as  Poor  Pbssoos. 

Bacnoir  458.  Who  may  petition  for  leave  to  pi'oeecute  as  a  poor  person. 
459.  Contents  of  petition. 
4(M).  When  and  how  leave  granted. 
431.  Not  liable  for  costs  and  fees. 

462.  When  leave  may  be  anni riled. 

463.  When  defendant  may  x>eliiiou  to  defend  as  a  poor  person. 

464.  Contents  of  petition. 

465.  Proceedinfifs  thereon. 

466.  Appeal,  when  party  iirosecutea  or  defends  aa  a  poor  person. 

467.  Costs  in  favor  of  pelliiouer. 

§  458.  Wbo  may  petition  for  toave  to  prosecute  mm  a  poor  person-  A 
poor  person,  whtlher  an  aduU  or  infant^  not  being  of  ability  to  sue,  who 
allies  that  he  has  a  cause  of  action  against  another  person,  may  apply  by 
petition  to  the  court  in  which  the  action  is  pending,  or  in  which  it  is  in- 
tended to  be  brought,  for  leave  to  prosecute  as  a  poor  person,  and  to  have 
an  attorney  and  counsel,  assigned  to  conduct  his  action.  [Am  D  Ch.  170 
OF  1891 ;  in  effect  Sept  1,  1891.] 

§  459.  Contents  of  petition.     The  petition  must  state  : 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought 

2.  That  the  applicant  is  not  worth  one  hundred  dollars  besides  the  wearing 
apparel  and  furniture  necessary  for  himself  and  his  family,  and  the  subject 
matter  of  the  action. 

It  must  be  verified  by  the  applicant's  affidavit,  unless  the  applicant  is 
an  infant  under  the  age  of  fourteen  yearSj  and  in  Uiatcase  hy  the  affidavit 
of  his  guardian  appointed  in  said  action,  and  supported  by  a  certificate  of 
a  counselor  at  law  to  the  effect  that  he  has  examined  the  case  and  is  of  the 
opinion  that  the  applicant  has  a  good  cause  of  action.  ''Am'd  Ch.  170  of 
1891  •  in  effect  Sept  1,  1891.] 
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§  460.  Wbon  and  how  leave  granted.  The  court  to  wbicli  the  petition 
is  presented,  if  satisfied  of  the  truth  of  the  facts  alleged,  and  that  the  appli* 
cant  has  a  good  cause  of  action,  may,  by  order,  admit  him  to  prosecute  as 
a  poor  person,  and  assign  to  him  an  attorney  and  counsel  to  prosecute  his 
action,  who  must  act  therein  without  compensation. 

§  461.  Not  liable  for  costs  and  foe&  A  person  so  admitted,  may  prose- 
cute his  action,  without  paying  fees  to  any  omcer ;  and  he  shall  not  be  pre- 1 
vented  from  prosecuting  the  same,  by  reason  of  his  being  liable  for  the  costs 
of  a  former  action,  brought  by  him  against  the  same  defendant,^  if  judg- 
ment is  rendered  ugainst  him,  or  his  complaint  is  dismissed,  costs  shall  not 
be  awarded  against  him. 

^  462.  When  leave  may  be  annulled.  If  the  person  so  'admitted  is 
guilty  of  improper  conduct  in  the  prosecution  of  his  action,  or  of  wilful  or 
tmnecessary  delay,  the  court  may,  in  its  discretion,  annul  the  order  admit- 
ting him  to  prosecute  as  a  poor  person ;  and  he  shall  thereafter  be  deprived 
of  all  the  privileges  conferred  thereby. 

5463.  When  defendant  may  petition  to  defend  as  a  poor  person. ' 
efendant  in  an  action  involving  his  right,  title,  or  interest,  in  or  to  real 
or  personal  property,  may  petition  the  court,  in  which  the  action  is  pending, 
for  leave  to  defend  the  action  as  a  poor  person,  and  to  have  an  attorney  and 
counsel  assigned  to  conduct  his  deience. 

§  464  Contents  of  petition.  The  petition  must  contain  the  same  mat- 
ters, respecting  the  ability  of  the  petitioner,  required  to  be  contained  in  a 
I)etition  for  leave  to  prosecute  as  a  poor  person ;  and  it  must  be  supported  by 
a  similar  certificate,  relating  to  the  defence. 

§  465.  Proceedings  thereon.  The  provisions  of  this  article,  relating  to 
the  order,  to  be  made  upon  an  application  for  leave  to  prosecute  as  a  poor 
person,  and  the  proceedings  subsequent  thereto,  apply  to  the  order  and 
subsequent  proceedings,  upon  an  application  for  leave  to  defend  as  a  poor 
person. 

§  466.  Appeal,  when  par^  prosecntes  or  defends  as  a  poor  pevBon. 

An  order,  made  as  prescribed  in  this  article,  does  not  authorize  the  petitioner 
to  take  or  maintain  an  appeal,  as  a  poor  person ;  but  where  an  appeal  is 
taken  by  the  adverse  party,  the  order  is  applicable,  in  favor  of  the  petitioner, 
as  respondent  in  the  appeal. 

§  467.  Costs  in  fiEivor  of  petitioner.  .  Where  costs  are  awarded  in  favor 
of  a  person,  who  has  been  admitted  to  prosecute  or  defend  as  a  poor  person, 
as  prescribed  in  this  article,  they  must  be  paid  over  to  his  attorney,  when 
collected  from  the  adverse  party,  and  distributed  among  the  attorney  and 
counsel  assigned  to  the  poor  person,  as  the  court  directs 

ABTICLE  FOURTH. 

Infaut  Plaikteffs  and  Dbfendastb. 

fisoiiov  468.  Right  of  infiuit  to  bring  action. 

469.  Ghiaidian  for  infiuit  plaintiff  most  be  appointed. 

470.  Application  therefor. 

471.  Application  for  appointment  of  gnardian  for  infimt  defendant. 

472.  Gnaidian,  how  appointed.    Clerk,  when  to  act. 


•8o  in  tho  oiiiriiiaL 

03 


S  468-473.  mPANT  PARTIEa  Tit  2,  Ch.  6. 

ftwuov  473.  Chuudian  for  absent  in&nt  defendant. 

474.  Guardian  not  to  receive  property  until  security  given. 

475.  Security. 

476.  Last  two  aediona  not  to  apply  to  general  guardian. 

477.  Liability  of  dafendant'a  guaraian  for  costs. 

ft  468.  Ri^t  of  infiemt  to  bring  aotion.  Where  an  infant  bas  a  right  of 
action,  he  is  entitled  to  maintain  an  action  thereon;  and  the  same  shall  not 
be  deferred  or  delayed,  on  account  of  his  infancy. 

§  469.  Guardian  for  inlknt  plalntiir  must  be  appointed.  Before  a  sum* 
mens  is  issued  in  the  name  of  an  infant  plaintiff,  a  competent  and  resj)on- 
sible  person  must  be  appointed  to  tippear  as  his  guardian  for  the  puri)ose 
of  the  action,  who  shall  be  responsible  for  the  costs  thereof,  except  where 
such  in/ant  prosecutes  as  a  poor  person  as  provided  for  under  section  four 
hundred  and  ffty-nine  of  Hits  act,  in  which  case  security  for  costs  shall  not  be 
required.     [Am'd  Ch.  170  OP  1891 ;  in  affect  Sept.  1, 1891. 

§  470.  Applicatioii  therefixr.  The  guardian  must  be  appointed  upon  th^ 
application  of  the  infant,  if  he  is  of  the  age  of  fourteen  years,  or  upwards; 
OTy  if  be  is  under  that  age,  upon  the  application  of  his  general  or  testamen- 
tary guardian,  if  he  has  one,  or  of  a  relative  or  friend.  If  the  application 
is  made  by  a  relative  or  friend,  notice  thereof  must  be  given  to  his  general 
or  testamentary  guardian,  if  he  has  one ;  or,  if  he  has  none,  to  the  person. 
with  "whom  the  imant  resides. 

§  471.  Application  for  appointment  of  gar^rdian  tor  infant  defendant* 
[Amended  by  Ch.  542  of  1879.]  An  infant  defendant  must  also  appear  b^ 
guardian,  who  must  be  a  competent  and  responsible  person,  appointed  upoa 
Sie  application  of  the  infant,  if  he  is  of  the  age  of  fourteen  years,  or  upwards, 
and  applies  within  twenty  days  after  personaleervice  of  the  summons,  or  after 
service  thereof  is  complete,  as  prescribed  in  section  four  hundred  and  forty* 
<me  of  this  act;  or,  if  he  is  under  that  age,  or  neglects  so  to  apply,  upon  the 
application  of  any  other  party  to  the  action,  or  of  a  relative  or  friend  of  the 
iouknt.  Where  the  application  is  made  by  a  person,  other  than  the  infant, 
notice  thereof  must  be  given  to  his, general  or  testamentary  guardian,  if  he 
has  one  within  the  State,  or,  if  he  has  none,  to  the  infant  himself,  ii  he  is  of 
the  age  of  fourteen  years,  or  upwards,  and  within  the  State;  or,  if  he  is 
mider  that  age,  and  within  the  State,  to  the  person  with  whom  he  resides. 

§  472.  Guardian,  how  appointed.  Clerk,  when  to  aot  [Amended  bt 
Ch.  642  OF  1879.]  The  court  in  which  the  action  is  brought,  or  a  judge 
thereof,  or,  if  the  action  is  brought  in  the  supreme  court,  the  county  judge 
of  the  county  where  the  action  is  triable,  may  appoint  a  guardian  ad  litem 
for  an  infant,  either  plaintiff  or  defendant,  as  prescribed  in  this  article.  The 
derk  must  act  in  that  capacity  for  .an  infant  defendant  where  the  court  or 
the  judge  appoints  him.  No  person,  other  than  the  clerk,  shall  be  appointed 
a  gnardian  ad  litem,  unless  his  written  consent,  duly  acknowledged,  is  pro* 
dnced  to  the  court  or  judge  making  the  appointment. 

§  473.  Ckuuiliaa  ft>r  abaent  inftuit  defendant.  Where  an  infant  de- 
fendant resides  out  of  the  state  or  resides  within  the  state  and  is  temporanlj 
absent  therefrom,  the  court  may,  in  its  discretion,  make  an  order  designat 
inft  a  person  to  be  his  guardian  ad  litem,  unless  he,  or  some  one  in  his  be- 
h^f,  procures  such  a  guardian  to  be  appointed,  as  prescribed  in  the  last 
two  sections,  within  a  specified  time  after  service  of  a  copy  of  the  order. 
The  court  must  give  special  directions  in  the  order,  respecting  the  service 
thereof,  which  may  be  upon  the  infant  The  summons  may  be  served  by 
delivering  a  copy  to  the  guardian  so  appointed,  with  like  enect  as  where  a 
summons  is  served  without  the  state  upon  an  adult  defendant,  pursuant  u> 
an  order  for  that  purpose,  granted  as  prescribed  in  section  four  hundred 
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and  thirty-eight  of  this  act ;  except  that  the  time  to  appear  or  answer  is 
twenty  days  after  the  service  of  the  summons,  exclusive  of  the  day  of 
servica     [Am'd  Ona  416  op  1877  and  494  of  1889.] 

§  474.  G-twrdian  not  to  tttortva  piopwty  until  ■acmi^  gtvan.   Except 

in  a  case  where  it  is  otherwise  specially  prescribed  by  law,  a  gnardian. 
appointed  for  an  infant,  as  prescribed  in  this  article,  shall  not  be  permitted 
to  receive  money  or  property  of  the  infant,  other  than  costs  and  expenses 
allowed  to  the  guardian  by  the  court,  until  he  has  given  sufficient  security, 
approved  by  a  jud£;e  of  the  court,  or  a  county  judgo^  to  account  for  and 
apply  the  same,  unaer  the  direction  of  the  court. 

§  475.  Seomlty.  The  security  must  be  a  bond  to  ^h  infant  in  such 
penalty  as  the  judge  directs,  not  less  than  twice  the  suul,  r  the  value  of  the 
propeity*  ^  he  received,  executed  by  the  guardian  and  s,*i  1  ast  two  sureties 
approved  by  the  judge,  and  filed  in  the  office  of  the  clerk  The  infant,  or 
any  other  party  to  the  action,  may  afterwards  apply  for  an  vder,  directing 
a  new  bond  to  be  ^ven,  with  an  increased  penalty ;  or  the  court  nmy  so 
direct  of  its  own  motion. 

§  476.  Last  two  saotlons  not  to  apply  to  genoxal  gnardian.  The  last 
two  sections  do  not  apply  to  the  general  guardian  of  the  infant,  who  has 
been  appointed  his  guardian  ad  litem,  as  prescribed  in  this  article ;  but  the 
court  may,  at  any  time,  require  the  general  guardian  to  give  additional 
security  for  the  faithful  discharge  of  nis  trust,  before  receiving  money  or 
proper^  of  the  infant,  under  a  jud^oaent  or  order  in  the  action. 

g  477.  UabUity  of  defendant's  gnardian  for  costs.  A  person  appointed 
ffuardian,  as  prescribed  in  this  article,  for  an  infant  defendant  in  an  action, 
is  not  liable  for  the  costs  of  the  action,  unless  -specially  charged  therewith 
bv  the  order  of  the  court,  for  personal  misconduct 
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CHAPTER  VL 

IN  OODBTS  OF  RECOED,  INGLUDINe  OOUHTBB- 

CLAIMS, 

TITLE      I^ — ThB    OONBBOUTiyB  FLEiLDINOS  IN  AN  ACTION. 

IL*-PbOYIBIONS  OBNBaALLY  AFPLICABUI  TO  FLBADING8. 


TITLE  L 
2%tf  eonaeciUiw  pleadifngB  in  an  action. 

Abticlb  1.  Complaint. 
2.  Demorrer. 
8.  Answer. 
4.  Reply. 

ARTICLE  FIRST. 

COMFLAIST. 

Bbdhdn  478.  First  pleading  to  be  complaint. 

479.  Copy  compLamt,  when  to  oe  servod. 

480.  Consequence  of  failure. 

481.  Complaint  what  to  contain. 

482.  When  faiteriocutory  and  final  jndgmen^  may  be  demanded. 

483.  Causes  of  action  to  be  separately  stated. 

484.  What  causes  of  action  may  be  joined  in  the  same  complaint. 
*485.  When  cause  (Xf  action  deemed  single. 

^^480.  When  alternative  legal  or  equitable  judgment  may  be  demanded. 

§  478.  Fbst  pleading  to  be  complaint.  The  first  pleading,  on  fbe 
part  of  the  plaintiff^  is  the  complaint. 

§  479.  Cop7  complain^  when  to  be  aenred.  [AiiBNDBD  bt  Ch.  416 
of  1877.1  If  a  copy  of  the  complaint  is  not  delivered  to  a  defendant,  at  the 
time  of  the  delivery  of  a  copy  of  the  summons  to  him,  either  within  or 
without  the  State,  his  attorney  may,  at  any  time  within  twenty  days  alter 
the  service  of  the  summons  is  complete,  serve  upon  the  plaintiff's  attorn^  a 
written  demand  of  a  copy  of  the  complaint,  which  must  be  served  vdtiiin 
twenty  days  thereafter.  The  demana  may  be  incorporated  into  the  notice 
of  appearance.  But  where  the  same  attorney  appears  for  two  or  more 
defendants,  only  one  copy  of  the  complaint  need  be  served  upon  him ;  and 
if  after  service  of  a  copy  of  the  complaint  upon  him,  as  attorney  for  a 
defendant,  he  appears  for  another  defendant,  the  last  defendant  must  answer 
the  complaint,  within  twenty  days  after  he  appears  in  the  action. 

§  480.  Conaeqaence  of  fidlnre.  If  the  plaintiff's  attorney  fails  to  serve 
a  eopy  of  the  complaint,  as  prescribed  in  the  last  section,  tiie  defendant 
may  apply  to  the  court  for  a  alsmisRal  of  the  complaint. 

•  Striokea  out  by  Ch.  416  of  1877. 


Ch.  6,  Tit.  1.  DEMUBJEIEB.  §8  481-486* 

?481.  Complaint ;  'wbBt  to  contaiiL    The  oomplaint  must  contain : 
.  The  title  of  the  action,  specifying  the  name  of  the  court  in  which  it  is. 
brought ;  if  it  is  brought  in  the  supreme  court,   the  name  of  the  county, 
which  the  plaintiff  designates  as  the  place  of  trial ;  and  the  names  of  all  th» 
parties  to  the  action,  plaintiff  and  defendant. 

2.  A  plain  and  concise  statement  of  the  facts,  constituting  each  cause  of 
action,  without  unnecessary  repetition. 

3.  A  demand  of  the  judgment  to  which  the  plaintiff  supposes  himself 
entitled. 

g  482.  When  interlocntory  and  final  Judgment  may  be  demanded, 

[Ajiibndbd  by  Gh.  416  of  1877.]  In  an  action  triable  by  the  court,  without 
a  jury,  the  plaintiff  may,  in  a  proper  case,  demand  an  interlocutory  judg* 
ment,  and  also  a  final  juci^gment,  distinguishing  them  clearly. 

§483.  Coaaeaof  action  to  be  aeiiaratdly  stated  Where  the  complaint 
eets  forth  two  or  more  causes  of  action,  the  statement  of  the  facts  constitoting 
each  cause  of  action  must  be  separate  and  numbered. 

§  484.  What  cauaes  of  action  may  be  joinedin  tlie  same  complaint: 
[Ajibndbd  by  Gh.  416  of  1877.]    The  plaintiff  may  unite,  in  the  same  com* 

Slaint,  two  or  more  causes  of  action,  whether  they  are  such  as  were  formerly 
enominated  legal  or  equitable,  or  both,  where  they  are  brought  to  recover 
as  follows : 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  except  libel,  slander,  criminal  conYersation  or 
eeduction. 

8.  For  libel  or  slander. 

4.  For  injuries  to  real  property. 

6.  Real  property,  in  ejectment,  with  or  without  damage  for  the  withhold* 
ing  thereof. 

o.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or  detention  thereof. 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or  by  operation 
ef  law. 

9.  Upon  claims  arisiug  out  of  the  same  transaction,  or  transactions  con- 
nected with  the  same  subject  of  action,  and  not  included  within  one  of  the 
foregoing  subdivisions  of  this  section. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all  the  causes  of 
action,  so  unitea,  belong  to  one  of  the  foregoing  subdivisions  of  this  section ; 
that  they  are  consistent  with  each  other ;  and,  except  as  otherwise  pr^ 
ecribed  by  law,  that  they  affect  all  the  parties  to  the  action ;  and  it  must 
appear,  upon  the  face  of  the  complaint,  that  they  do  not  require  different 
places  of  trial. 

§  486.  [Stricken  out  by  Ch.  416  of  1877.] 
§  486.  [Stricken  out  by  Ch.  416  of  1877.] 

ARTICLE  SECOND. 


Bmmaa  487.  Defendant  mnst  demur  or  answer. 

488.  When  he  may  demur. 
*489.  The  last  section  qualified. 

490.  Demurrer  to  complaint  must  spedfy  groanda  of  obfeetloii* 
*491.  Rule,  if  too  many  grounds  of  objection  are  specified. 


•Sfcrinkan  out  by  Ch.  410  of  1S77. 
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flmnua  492.  BemTurer  to  aU  or  part  of  the  complaint  t  demmrer  to  part,  and  answer  to 

part. 
498.  Defendant  majv  demnr  to  reply. 

494.  When  plaintiff  may  demur  to  answer. 

495.  Dcminrrer  to  counteivclaim,  when  defendant  demands  an  affirmative  Judg^ 

ment. 

496.  Demurrer  to  counter-claim  must  specify  grounds  of  objection. 

497.  Amendments  in  certain  cases  after  decision  of  demurrer. 

498.  When  objection  may  be  taken  by  answer. 

499.  Objection ;  when  deemed  waived. 

§  487.  Defiondant  most  demtir  or  answer.  The  only  pleading  on  the 
part  of  the  defendant  is  either  a  demurrer  or  an  answer. 

f488.  When  he  may  demnr.    [Amended  by  Ch.  416  of  1877.1    The 
dndant  may  demur  to  the  complaint,  where  one  or  more  of  the  following 
objections  thereto  appear  upon  the  face  thereof. 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  the  defendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the  action. 
8.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  between  the  same  parties,  for  the 
same  cause. 

5.  ..That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  united. 

8.  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action* 

§  489.  [Stricken  out  by  Ch.  416  of  1877.] 

§  490.  Deninxrer  to  complaint  mnat  specify  gronnds  of  objection. 
[Amended  by  Ch.  416  op  1877.1  The  demurrer  must  distinctly  specify  the 
objections  to  the  complaint ;  otherwise  it  may  be  disregarded.  An  objec- 
tion, taken  under  subaivision  first,  second,  fourth  or  ei^th,  of  section  four 
hundred  and  eighty-eight  of  this  act,  may  be  stated  in  the  language  of  the 
subdivision  ;  an  objection,  taken  under  either  of  the  other  subdivisions,  must 
point  out  specifically  the  particular  defect  relied  upon. 

§  491.  [Stricken  out  by  Ch.  416  of  1877.] 

§492.  Demnrrer  to  all  or  part  of  the  complaint ;  demurrer  to  part, 
ana  answer  to  part  The  defendant  may  demur  to  the  whole  complaint, 
or  to  one  or  more  separate  causes  of  action,  stated  therein.  In  the  latter 
case,  he  may  answer  the  causes  of  action  not  demurred  to. 

§493.  Defendant  may  demnr  to  reply.  The  defendant  may  also  demur 
to  the  reply,  or  to  a  separate  traverse  to,  or  avoidance  of,  a  defence  or  coun- 
ter-claim, contained  in  the  reply,  on  the  ground  that  it  is  insufficient  in  law, 
npon  the  face  thereof. 

§  494.  When  plaintiff  may  demnr  to  answer.  The  plaintiff  may  demur 
to  a  counter-claim  or  a  defence  consisting  of  new  matter,  contained  in  the 
answer,  on  the  ground  that  it  is  insufficient  in  law,  upon  the  face  thereof. 

§495.  Demnrrer  to  connter-claim,  when  defendant  demands  an 
aflffrmative  judgment  [Amended  by  Ch.  416  of  1877.]  The  plaintiff  may 
also  demur  to  a  counter-claim,  upon  which  the  defendant  demands  an  affirm* 
ative  judgment,  where  one  or  more  of  the  following  objections  thereto,  appear 
on  the  face  of  the  counterclaim : 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

S.  That  the  defendant  has  not  legal  capacity  to  recover  upon  the  same. 
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3.  That  there  is  another  action  pending  between  the  same  parties  for  the 
same  cause. 

4.  That  the  counter-claim  is  not  of  the  character  specified  in  section  five 
hundred  and  one  of  this  act. 

5.  That  the  counter-claim  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

§  496.  Semnxrer  to  oonnter-claim  nmst  specify  grounds  of  ol]|]ectioiL 

[Amended  by  Ch.  416  of  1877.]  A  demurrer,  taken  under  the  last  section, 
must  distinctly  specify  the  objections  to  the  counter-claim ;  otherwise  it  may 
be  disregarded.  The  mode  of  specifying  the  objections  is  the  same,  as 
where  a  demurrer  is  taken  to  a  complaint. 

§  497.  Amendments  in  certain  cases  after  decision  of  demmrer. 

[Amended  by  Ch.  416  of  1877.]  Upon  the  decision  of  a  demurrer,  either  at 
a  general  or  special  term,  or  in  the  court  of  appeals,  the  court  may,  in  its 
discretion,  allow  the  party  in  fault  to  plead  anew  or  amend,  upon  such  terms 
as  are  just.  If  a  demurrer  to  a  complaint  is  allowed,  because  two  or  more 
causes  of  action  have  been  improperly  united,  the  court  may,  in  its  discretion, 
and  upon  such  terms  as  are  just,  direct  that  the  action  be  divided  into  as 
many  actions,  as  are  necessary  for  the  proper  determination  of  the  causes 
of  action  therein  stated. 

6  498.  When  olqection  may  be  taken  hy  answer.  [Amended  by  Ch. 
41o  OF  1877.]  Where  any  of  the  matters  enumerated  in  section  four  hundred 
and  eighty-eight  of  this  act  as  grounds  of  demurrer,  do  not  appear  on  the 
face  of  the  complaint,  the  objection  may  be  taken  by  answer. 

§  499.  Olqection ;  when  deemed  waived.  If  such  an  objection  is  not 
taken,  either  by  demurrer  or  answer,  the  defendant  is  deemed  to  have  waived 
it ;  except  the  objection  to  the  jurisdiction  of  the  court,  or  the  objection  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 


ARTICLE  THIRD 

AlfflWXB. 

Baonov  500.  Answer ;  what  to  countaln. 

601.  Counter-claim  defined. 

602.  Rules  re8i)ecting  the  allowance  of  connter-daims. 

608.  Judgment  when  demand  and  counter-claim  are  equal  or  onequaL 

604.  Id. ;  for  affirmative  relief. 

605.  Counter-claim,  when  defendant  is  sued  in  a  representative  capacity. 

606.  Id. ;  when  plaintiff  is  an  executor  or  administrator. 

607.  Defendant  may  interpose  several  defenses  or  counter-claims ;  rules  relatiii^ 

thereto. 

608.  Partial  defenses. 

609.  When  defendant  to  demand  affirmative  judgment. 
*510.  Effect  of  improper  demand  of  affii*mative  judgment. 

611.  When  pleadings  admit  part  of  plaintiff's  claim  to  be  just,  action  may  l>^ 

served,  etc. 

612.  Judgment,  where  countei>claim  only  is  inteiposed  for  less  than  plaintiff*a 

claim. 
618.  Dilatory  defenses  to  be  verified. 

§  600.  Answer ;  what  to  contaliL    [AMEimsD  by  Ch.  416  of  1877.] 

The  answer  of  the  defendant  must  contain : 
1.  A  general  or  specific  denial  of  each  material  allegation  of  the  complaint 

•  stricken  oat  by  Ch.  410  of  1877. 
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controverted  by  the  defendant,  or  of  any  knowledge  or  information  thereof 
suficient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defense  or  counter-claim^ 
in  ordinary  and  concise  langruage  without  repetition. 

§  501.  Counter-claim  defined,  [Amended  by  Ch.  416  of  1877.]  The 
ooanter-claim,  specified  in  the  last  section,  must  tend  in  some  way,  to  dimin- 
ish or  defeat  the  plaintiff's  recovery,  and  must  be  one  of  the  following  causes 
of  action  against  the  plaintiff,  or,  in  a  proper  case,  against  the  person  whom 
he  represents,  and  in  favor  of  the  defendant,  or  of  one  or  more  defendants, 
between  whom  and  the  plaintiff  a  separate  judgment  may  be  had  in  the  action : 

1.  A  cause  of  action  arising  out  of  the  contract  or  transaction,  set  forth  in 
the  complaint  as  the  foundation  of  the  plaintiff's  clai/n,  or  connected  with 
the  sohject  of  the  action.  -  « 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  contract,  existing 
at  the  commencement  of  the  actiun^. « 

§502.  Rides  iwpectij|»g^t]^dIlowance  of  ccnmter-clain^  [Amended 
BT  Ch.  416  OP  1877.]  Bat  the  counter-claim,  specified  in  subdivision  second 
of  the  last  section,  is  subject  to  the  following  rules : 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been  assigned  by 
file  party  thereto,  other  than  a  negotiable  promissory  note  or  bill  of  exchange, 
a  demand,  existing  against  the  party  thereto,  or  an  assignee  of  the  contract, 
at  the  time  of  the  assignment  thereof,  and  belonging  to  the  defendant,  in 
good  faith,  before  notice  of  the  assignment,  must  be  allowed  as  a  counter- 
claim, t^^JtJig^^ggaosgjt^jjfJb^^  if  it  might  have  been  so 
allowed  s^ainst  the  party,  or  ine  a^ghee,  while  ine  contract  belonged  to  him, 

%  If  the  action  is  upon  a  negotiable  promissory  note  or  bill  of  exchange, 
which  has  been  assigned  to  ttie  plaintiff  after  it  became  due,  a  demand, 
existing  against  a  person  who  assigned  or  transferred  it,  after  it  became  due, 
mast  be  allowed  as  a  counter-claim,  to  ^he  yt^ij^nnt  of  thq  nlaiTitiff *s  demand. 
if  it  might  have  been  so  allowed  against  the  assignor,  wnile  the  note  or 
helong^n^  to  him. 

3.  if  tbe  plaintiff  is  a  trustee  for  another,  or  if  the  action  is  in  the  name  of 
a  plaintiff,  who  has  no  actual  interest  in  the  contract  upon  which  it  is  founded, 
a  demand  against  the  plaintiff  shall  not  be  allowed  as  a  counter-claim ;  but 
80  much  of  a  demand  existing  against  the  person  whom  he  represents,  or  for 
whose  benefit  the  action  is  brought,  as  will  satisfy  the  plaintiff's  demand, 
must  be  allowed  as  a  counter-claim,  if  it  might  have  been  so  allowed  in  an 
action  farooght  by  the  person  beneficially  interested. 

§  503.  Judgment,  when  demand  and  comiter-daim  are  equal  or  un* 
•qpaL  [Ambmbsd  bt  Ch.  416  op  1877.]  Where  a  counter-claim  is  established, 
which  equals  the  plain tiff^s  demand,  the  judgment  must  be  in  favor  of  the 
defendant.  Where  it  is  less  than  the  plaintm  *8  demand,  the  plaintiff  must 
kave  judgment  for  the  residue  only.  Where  it  ezoeeds  the  plaintiff 's  demand, 
file  defendant  must  have  judgment  for  the  excess,  or  so  much  thereof  as  is  due 
from  the  plaintiff.  Where  part  of  the  excess  is  not  due  from  the  plaintiff, 
flie  indgment  does  not  prejudice  the  defendant's  right  to  recover,  from 
VMwer  person,  so  much  thereof  as  the  judgment  does  not  cancel. 

§  504.  U. ;  for  afBimatlTe  relieC  In  a  case  not  specified  in  the  last  sec 
tfam,  where  a  counter-claim  is  established,  which  entitles  the  defendant  to  an 
affinnative  judgment,  demanded  in  the  answer,  judgment  must  be  rendered 
tat  file  defendant  accordingly. 

§  505.  Connter-blaini,  when  defendant  is  sued  in  a  representative 
Capacity.    In  an  action  against  an  executor  or  an  administrator,  or  other 
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S,  That  there  is  aDOther  action  pending  between  She  same  parties  for  the 
oame  cause. 

4.  That  the  couateT>cIaiin  is  not  of  the  character  specified  in  section  fire 
hundred  and  one  of  this  act. 

K.  That  the  counter-clum  does  not  state  facts  enfficient  to  constitute  a 
cause  of  action. 

§  496.  Semmrer  to  coTinter-claun  must  specify  grounds  of  otO^ctlon. 
[Amended  by  Ch.  418  op  1877.]  A  demurrer,  taken  under  the  last  section, 
must  distinctly  specify  the  objections  to  the  counter-claim ;  otherwise  it  may 
be  disregarded.  The  mode  of  specifying  the  objections  is  the  same,  as 
where  a  demurrer  ia  taken  to  a  complaint. 

g  497.  Amendmants  in  certain  cases  after  decision  of  demurrer. 
[AjuBKDiD  BT  Ch.  416  OP  1877.]  Upon  the  decision  of  a  demurrer,  either  at 
a  general  or  special  term,  or  in  the  court  of  appeals,  the  court  may,  in  its 
discretion,  allow  the  party  in  fault  to  plead  anew  or  amend,  upon  such  terms 
OB  are  just.  If  a  demurrer  to  a  complaint  is  allowed,  because  two  or  more 
causes  of  action  have  been  improperly  united,  the  court  may,  in  its  discretion, 
and  upon  such  terms  as  are  just,  direct  that  the  action  be  divided  into  as 
many  actions,  aa  are  necessary  for  the  proper  determination  of  the  causes 
cf  action  therein  stated. 

g  498.  Wben  olijeetlon  may  be  taken  bjr  answer.  [Ahbhdbd  bt  Ch. 
416  OP  1877.]  Where  any  of  the  matters  enumerated  in  section  four  hundred 
and  eighty-eight  of  this  act  as  ^unds  of  demurrer,  do  not  appear  on  the 
face  of  the  complaint,  the  objection  may  be  taken  by  answer. 

g  49ti.  Olitjectlon ;  when  deemed  waived.  If  such  an  objection  ie  not 
taken,  either  by  demurrer  or  answer,  the  defendant  is  deemed  to  have  waived 
it;  except  the  objection  to  the  jurisdiction  of  the  conrt,  or  the  objection  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

ARTICLE  THIRD 

Baomn  BOO.  Answer ;  wlut  to  caant^n. 
(SOI.  Counter-claim  defined. 

502.  Rules  respecting:  the  BUowauce  of  cotmt«r<kiiiiB. 
fiOB.  JudgrneaC  when  demand  and  counter-claim  are  eqoal  or  aneqnal. 
C04.  Id.  ;  for  atHrmative  relief. 

605.  Countern^lajm,  when  defendant  ia  sued  in  a  representative  capadtf. 
604.  Id. ;  when  plaintiff  is  an  executor  or  aduuniatrator. 
607.  Defendant  may  interpoM  several  defenseB  or  counter-claime ;  rolee  nlaOag 

thereto, 
see.  Partial  defenses. 

B09.  When  defendant  to  demand  afflrmative  Judgment. 
*lilO.  Effect  of  improper  demand  of  affirmative  judgiuent. 
611.  When  pleatUngs  admit  part  of  plaintiff's  claim  to  be  Jnat,  action  may  b* 

served,  etc. 
613.  Judgment,  where  eount«iH:laim  only  is  InlerpoBed  for  lesi  than  plaintiff'B 

61S.  Dilatory  defenses  to  be  verified. 

g  BOO.  Answer ;  what  to  contain.    [AnEimBD  bt  Ch.  416  op  1877.] 

The  answer  of  the  defendant  must  contain : 

1.  A  general  or  specific  denial  of  each  material  allegation  of  the  compl^nt 
"  •  stricken  oat  b;  Cb.  ue  of  1S7T. 
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controverted  by  the  defendant^  or  of  any  knowledge  or  information  thereof 
BO&cient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defense  or  counter-c1aim» 
in  ordinaiy  and  concise  language  without  repetition. 

§  501.  Connter-claim  defined.  [Amended  by  Ch.  416  of  1877.]  The 
coanter-claim,  specified  in  the  last  section,  must  tend  in  some  way,  to  dimin- 
ish or  defeat  the  plaintiff's  recovery,  and  must  be  one  of  the  following  causes 
of  action  against  the  plaintiff,  or,  in  a  proper  case,  against  the  perspnr  whom 
he  represents,  and  in  favor  of  the  defendant,  or  of  one  or  more  d&fbr^dants, 
between  whom  and  the  plaintiff  a  separate  judgment  may  be  had^iji'4he  action : 

1.  A  cause  of  action  arising  out  of  the  contract  or  tjUi;cBaiiSt|<3n,  set  forth  in 
{he  complaint  as  the  foundation  of  the  plaintiff 'a  clSu^m;  Or  connected  with 
the  subject  of  the  action.  -    -     -  .    '•-' 

2.  In  an  action  on  contract,  any  other  ciki^^  Of  action  on  contract,  existing 

at  the  commencement  of  the  actii^a,'.  '\ 

> 

§  602.  Roles  respectii»|S't]^  'allowance  of  connter-clalmB.  [Amended 
BT  Ch.  416  OF  1877.]  Bat^the  counter-claim,  specified  in  subdivision  second 
of  the  last  section,  is  subject  to  the  following  rules : 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been  assigned  by 
the  party  thereto,  other  than  a  negotiable  promissory  note  or  bill  of  exchange, 
a  demand,  existing  against  the  party  thereto,  or  an  assignee  of  the  contract, 
at  the  time  of  the  assignment  thereof,  and  belonging  to  the  defendant,  in 
good  faith,  before  notice  of  the  assignment,  must  be  allowed  as  a  counter- 
claim, tQjJiij^jyQagfljjJtJJ^thgj^  if  it  might  have  been  so 
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allowed  against  the  party,  or  ine  assignee,  while  the  contract  belonged  to  him. 

2.  If  the  action  is  upon  a  negotiate  promissory  note  or  bill  of  exchange, 
which  has  been  assigned  to  ttie  plaintiff  after  it  became  due,  a  demand, 
existing  against  a  person  who  assigned  or  transferred  it,  after  it  became  due, 
must  be  aflowed  as  a  counter-claim,  to  i^he  an^guut  of  t)^^  plaiTittff 's  demand. 
if  it  might  have  been  so  allowed  against  the  assignor,  while  the  note  or  bil 
belonging  to  him. 

S.  If  tne  plaintiff  is  a  trustee  for  another,  or  if  the  action  is  in  the  name  of 
a  plaintiff,  who  has  no  actual  interest  in  the  contract  upon  which  it  is  founded, 
a  demand  against  the  plaintiff  shall  not  be  allowed  as  a  counter-claim ;  but 
0O  much  of  a  demand  existing  against  the  person  whom  he  represents,  or  for 
whose  benefit  the  action  is  brought,  as  will  satisfy  the  plaintiff's  demand, 
must  be  allowed  as  a  counter-claim,  if  it  might  have  been  so  allowed  in  an 
action  brought  by  the  person  beneficially  interested. 

§  603.  Judgment,  when  demand  and  connter-claim  axe  equal  or  nn* 
eqnaL  [Amended  bt  Ch.  416  of  1877.]  Where  a  counter-claim  is  established, 
which  equals  the  plaintiff's  demand,  the  judgment  must  be  in  favor  of  the 
defendant.  Where  it  is  less  than  the  plaintm  's  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plaintiff 's  demand, 
the  defendant  must  have  judgment  for  the  excess,  or  so  much  thereof  as  is  due 
fKun  the  plaintiff.  Where  {^urt  of  the  excess  is  not  due  from  the  plaintiff, 
iiie  judgment  does  not  prejudice  the  defendant's  right  to  recover,  from 
another  person,  so  much  thereof  as  the  judgment  does  not  cancel. 

§  504.  U. ;  for  afflrmative  relieC  In  a  case  not  specified  in  the  last  sec- 
tion, where  a  counter-claim  is  established,  which  entitles  the  defendant  to  an 
affirmative  judgment,  demanded  in  the  answer,  judgment  must  be  rendered 
tat  the  defendant  accordingly. 

§  505.  Connter-claim,  when  defendant  is  sned  in  a  representative 
oqpacit7.    In  an  action  against  an  executor  or  an  administrator,  or  other 
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person  sued  in  a  representative  capacity,  the  defendant  may  set  forth,  as  a 
counter-claim,  a  demand  belonging  to  the  decedent,  or  other  person  whom  he 
represents,  where  the  person  so  represented  would  have  been  entitled  to  set 
forth  the  same,  in  an  action  against  him. 

§  506.  Id. ;  when  plaintiff  is  an  ezecntor  or  administrator.    In  an' 

action  brought  by  an  executor  or  administrator,  in  his  representative 
capaciW,^a  demand  against  the  decedent,  belonging  at  the  time  of  his 
death,  410 'tl^  4^fendant,  may  be  set  forth  by  the  defendant  as  a  counter- 
claim, us. if  itl^  aatiq^  had  been  brought  by  the  decedent  in  his  lifetime; 
and,  if  a  IttaTa^eV  i^\feui]d  to  be  due  to  the  defendant,  judgment  must 
be  rendered  therefc)i^*^ajnst.«the  plaintiff,  in  his  representative  capacity. 
Execution  can  be  issuw  u|)ohi*yuph  a  judgment,  only  in  a  case  where  it 
could  be  issued  upon  a  jufl^)|ent/ib;an^  action  against  the  executor  or 
administrator.  '*    /-V**   .;  .. 

§  507.  Defendant  may  interpose  BevbAlliii^if^  or  oomiter-claim& 

[Amended  by  Ch.  542  of  1879.]  A  defendant  may  set  forth,  in  his  answer, 
as  many  defenses  or  counter-claims,  or  both,  as  he  has,  whether  they  are  such 
as  were  formerly  denominated  legal  or  equitable.  Each  defence  or  counter- 
claim must  be  separately  stated,  and  numbered.  Unless  it  is  interposed  as 
an  answer  to  the  entire  complaint,  it  must  distinctly  refer  to  the  cause  of 
action  which  it  is  intended  to  answer. 

§  508.  Partial  defenses.  [Amended  by  Ch.  416  of  1877.]  A  partial 
defence  may  be  set  forth,  as  prescribed  in  the  last  section ;  but  it  must  be 
expressly  stated  to  be  a  partial  defence  to  the  entire  complaint,  or  to  one 
or  more  separate  causes  of  action,  therein  set  forth.  Upon  a  demurrer 
thereto,  the  question  is,  whether  it  is  sufficient  for  that  purpose.  Matter 
tending  only  to  mitigate  or  reduce  damages,  in  an  action  to  recover  dam- 
ages for  the  breach  of  a  promise  to  marry,  or  for  a  personal  injury,  or  an 
injury  to  property,  is  a  partial  defence  within  the  meaning  of  this  section. 

§  509.  When  deSsndant  to  demand  a£Brmative  judgment.  [Amended 

BY  Ch.  416  OP  1877.]  Where  the  defendant  deems  himself  entitled  to  an 
affirmative  judgment  against  the  plaintiff,  by  reason  of  a  counter-clainL 
interposed  by  him,  he  must  demand  the  judgment  in  his  answer. 

§  510.  [Stricken  out  by  Ch.  416  of  1877.] 

§  511.  When  pleadings  admit  part  of  plaintiff's  claim  to  be  jnst^ 

action  may  be  severed,  etc.  '[^^^^^^^  ^^  (^h-  ^^^  ^^  ^^77  ^^^  ^^  ^^* 
542  OP  1879.]  Where  the  answer  of  the  defendant,  expressly  or  by  not 
denying,  admits  a  part  of  the  plaintiff's  claim  to  be  just,  the  court,  upon 
the  plaintiff's  motion,  may,  in  its  discretion,  order  that  the  action  be 
severed;  that  a  judgment  be  entered  for  the  plaintiff  for  the  part  so 
admitted ;  and,  if  the  plaintiff  so  elects,  that  the  action  be  continued,  with 
like  effect,  as  to  the  subsequent  proceedings,  as  if  it  had  been  originally 
brought  for  the  remainder  of  the  claim.  The  order  must  prescribe  the  time 
and  manner  of  the  plaintiff's  election.  If  the  plaintiff  elects  to  continue 
the  action,  his  right  to  costs  upon  the  judgment  is  the  same,  as  if  it  was 
taken  in  an  action  brought  for  only  that  part  of  the  claim.  If  the  plaintiff 
does  not  elect  to  continue  the  action,  costis  must  be  awarded,  as  upon  final 
judgment  in  any  other  case. 

g  512.  Judgment,  where  connter-daim  only  is  interposed  for  leas 
fhan  plaintiff's  claim.  In  an  action  upon  contract,  where  the  complaint 
demands  judgment  for  a  sum  of  money  only,  if  the  defendant,  by  his 
answer,  does  not  deny  the  plaintiff's  claim,  but  sets  up  a  counter-claim, 
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oanting  to  leas  than  the  plaintiff^s  claim,  the  plaintiff^  upon  S&ag  vvfXk 
the  clerk  an  admifision  of  the  counter-clainiy  may  take  judgment  mr  the 
excess,  as  upon  a  default  for  want  of  an  answer.  The  admission  must  be 
made  a  part  of  the  judgment-roll. 

§  513.  Dilatory  defenses  to  be  ▼eiifled.  A  defence,  which  does  not 
involve  the  merits  of  the  action,  shall  not  be  pleaded,  unless  it  is  verified  as 
prescribed  in  title  second  of  this  chapter. 

ABTICLB  FOUKTH. 

Rhplt. 


614.  Reply ;  what  to  contain. 

515.  Judgment  upon  fkilure  to  reply. 

616.  Cases  where  the  court  may  require  a  reply. 

617.  Plaintiff  may  set  forth  several  avoidances  m  reply. 

§  514.  Reply ;  what  to  contaiiL  [Ambnbbd  bt  Ch.  416  of  1877.]  V  here 
the  answer  contains  a  connter-clainiy  the  plaintiff,  if  he  does  not  demtUy  may 
reply  to  the  counter-claim.  The  reply  must  contain  a  general  or  speciiKc 
denial  of  each  material  allegation  of  the  counter-claim,  controverted  by  the 
plaintiff,  o^  of  any  knowledge  or  information  thereof  sufficient  to  form  a  be> 
nef ;  and  it  may  set  forth  in  ordinary  and  concise  language,  without  repeti* 
tion,  new  matter  not  inconsistent  with  the  complaint,  constituting  a  de^noe 
to  the  counter-claim. 

g  515.  Judgment  upon  fidlure  to  reply.  If  the  plaintiff  fails  to  r^j 
or  demur  to  the  counter-claim,  the  defendant  may  apply,  upon  notice,  fo^ 
judgment  thereupon ;  and,  if  the  case  requires  it,  a  reference  may  be  ordered 
or  a  writ  of  inquiry  may  be  issued,  as  prescribed  in  chapter  eleventh  of  iSbis 
act,  where  the  plaintiff  applies  for  judgment. 

§  516.  Cases  where  the  court  may  require  a  reply.  Where  an  answer 
contains  new  matter,  constituting  a  defence  by  way  of  avoidance,  the  court 
may,  in  its  discretion,  on  the  de&ndant's  application,  direct  the  plaintiff  to 
reply  to  the  new  matter.  In  that  case,  the  reply,  and  the  proceedings  upon 
ffidlure  to  reply,  are  subject  to  the  same  rules  as  in  the  case  of  a  coontetf* 


§517.  Plaintiff  may  set  fbrth  several  avoidances  in  reply.  [Ambbtdsi^ 
BT  Ch.  416  OP  1877.]  A  reply  may  contain  two  or  more  distinct  avoidances 
of  ibe  same  defence  or  counter-claim ;  but  they  must  be  separately  stated 
and  numbered. 


TITLE  II. 

/^  Provisions  generally  applicable  ix)  pleadings. 

618.  Applicatioii  and  effect  of  this  chapter. 

519.  pleadings  to  be  liberally  construed. 

520.  Pleadings  to  be  subscribed ;  ^within  what  time  to  be  served. 

521.  "When  defendant  to  serve  copy  answer  on  co-defendant. 

622.  Allegation  not  denied ;  when  to  be  deemed  true. 

623.  When  pleading  must  be  verified ;  and  when  verification  may  be  omiitod* 
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526.  Verification ;  how  and  hy  whom  made. 
626.  Form  of  affidavit  Of  verification. 

527.  When  verification  may  be  confined  to  a  connter-daim. 

528.  Remedy  for  defective  venfication,  or  want  of  verification. 

629.  When  defendant  not  excused  from  verifying  answer  to  charge  of  fraud. 

630.  Private  statute  ;  how  pleaded. 

681.  Account ;  how  pleaded.    Bill  of  particulars. 

632.  Judffinents;  how  pleaded. 

633.  Conditions  precedent ;  how  pleaded. 

684.  Instrument  for  payment  of  money ;  how  pleaded. 
635    Pleadings  in  libel  and  slander. 

636.  Pleading  mitigating  circumstances,  in  action  for  a  wrong. 

637.  Frivolous  pleadings ;  how  disx>06ed  of. 

638.  Sham  defenses  to  be  stricken  out. 

639.  Material  variances ;  how  provided  for. 

640.  Immaterial  vaiiances ;  how  provided  for. 

641.  What  to  be  deemed  a  failure  of  proof. 

642.  Amendments  of  course. 

643.  Amended  pleading  to  be  served ;  answer  thereto. 

644.  Supplemental  pleadings. 

645.  A  motion  to  stiike  out  irrelevant,  etc.,  matter. 

646.  Proceedings  after  exception. 

*647.  Detemdnation  upon  the  exception ;  costs ;  when  the  attorney  may  be  ordered 
to  pay  costs. 

§  618.  Application  and  elfoct  of  this  chapter.  This  chapter  prescribes 
the  form  of  pleadings  in  an  action,  and  the  rules  by  vrhich  the  sufficiency 
{hereof  is  determined,  except  where  special  provision  is  otherwise  made 
t>y  law. 

§  519.  Pleadings  to  be  liberally  conatmed.     The  allegations  of  a 

J  leading  must  be  liberally  construed,  with  a  view  to  substantial  justice 
etween  the  parties. 

§  620.  Pleadings  to  be  aabecribed ;  within  what  time  to  be  served. 

A  pleadinfi'  must  be  subscribed  by  the  attorney  for  the  party.  A  copy  of 
each  pleamng,  subsequent  to  the  complaint,  must  be  served  on  the  attorney 
for  the  adverse  party,  within  twenty  days  after  service  of  a  copy  of  the  pre- 
ceding pleading. 

8  621.  When  defendant  to  serve  copy  answer  on  co-defisndant 
Where  the  jud^ent  may  determine  the  ultimate  rights  of  two  or  more 
defendants,  as  between  themselves,  a  defendant,  who  requires  such  a  deter- 
mination, must  depiand  it  in  his  answer,  and  must,  at  least  twenty  days  be- 
fore the  trial,  serve  a  copy  of  his  answer  upon  the  attorney  for  each  of  the 
defendants,  to  be  affected  by  the  determination,  and  persoruxUy^  or  aa  the 
£ourt  or  judge  may  direct^  upon  d^endants  so  to  be  ejected  who  ham  not  duly  ap^ 
peared  therein  by  attorney.  The  controversy  between  the  defendants  shall  not 
clelay  a  judgment,  to  which  the  plaintiff  is  entitled;  unless  the  court  other- 
wise directs.    [Am*d  Ch.  400  of  1884.] 

^  622.  Allegation  not  denied ;  when  to  be  deemed  true.  Each  ma- 
terial allegation  of  the  complaint,  not  controverted  by  the  answer,  and  eaA 
material  allegation  of  new  matter  in  the  answer,  not  controverted  by  the 
leply,  where  a  reply  is  required,  must,  for  the  purp6ses  of  the  action,  be 
t^en  as  true.  But  an  allegation  of  new  matter  in  the  answer,  to  which  a 
reply  is  not  required,  or  of  new  matter  in  a  reply,  is  to  be  deemed  contro- 
verted by  the  adverse  party,  by  traverse  or  avoidance,  as  the  case  requires. 

§  623.  When  pleading  must  be  verified ;  and  when  verification  may 
be  omitted.  Where  a  pleading  is  verified,  each  subsequent  pleading,  ex- 
cept a  demurrer,  or  the  general  answer  of  an  infant  by  his  guardian  ad 
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Etem,  most  also  be  verified  But  the  verification  may  be  omitted,  in  a  case 
vhere  it  is  not  otherwise  specially  prescribed  by  law,  where  the  party  plead- 
ing would  be  privileged  from  testifying,  as  a  witness,  concerning  an  allega- 
tion or  denial  contained  in  the  pleading.  A  pleading  cannot  be  used  in  a 
criminal  prosecution  against  a  party,  as  proof  of  a  fact  admitted  or  alleged 
therein. 

§  524.  Fonn  and  constmction  of  certain  allegations  and  denials  in 
i^erified  pleading.  The  allegations  or  denials  in  a  verified  pleading  must, 
in  form,  be  stated  to  be  made  by  the  party  pleading.  Unless  they  are 
therein  stated  to  be  made  upon  the  information  and  belief  of  the  party,  they 
must  be  regarded,  for  all  purposes,  including  a  criminal  prosecution,  as  hav^ 
ing  been  made  upon  the  knowledge  of  the  person  vending  the  pleading. 
An  allegation  that  the  party  has  not  sufficient  knowledge  or  information  to 
form  a  belief,  vrith  respect  to  a  matter,  must,  for  the  same  purposes,  be  re- 

grded  as  an  allegation  that  the  person  verifying  the  pleading  has  not  such 
owledge  or  information. 

§  525.  Verification ;  how  and  by  whom  made.  [Amended  by  Ch.  542 
OF  1879.]  The  verification  must  be  made  by  the  affidavit  of  the  party,  or, 
if  there  are  two  or  more  parties  united  in  interest,  an4  pleading  together, 
by  at  least  one  of  them,  who  is  acquainted  with  the  facts,  except  as  follows : 

1.  Where  the  party  is  a  domestic  corporation,  the  verification  must  be 
made  by  an  officer  thereof. 

2.  Where  the  people  of  the  State  are,  or  a  public  officer,  in  their  behalf,  is 
the  x>arty,  the  verification  may  be  made  by  any  person  acquainted  with  the 
filets. 

3.  Where  the  party  is  a  foreign  corporation ;  or  where  the  party  is  not 
ifvithin  the  county  where  the  attorney  resides,  or,  if  the  latter  is  not  a  resi- 
dent of  the  State,  the  county  where  he  has  his  office,  and  capable  of  making 
the  affidavit ;  or,  if  there  are  two  or  more  parties  united  in  interest,  and 
pleading  together,  where  neither  of  them,  acquainted  with  the  facts,  is 
within  that  county,  and  capable  of  making  the  affidavit ;  or  where  the  ac- 
tiofi  or  defence  is  founded  upon  a  written  instrument  for  the  payment  of 
money  only,  which  is  in  the  possession  of  the  agent  or  the  attorney ;  or 
where  all  the  material  allegations  of  the  pleading  are  within  the  personal 
knowledge  of  the  agent  or  the  attorney ;  in  either  case  the  verification  may 
be  made  by  the  agent  of  or  the  attorney  for  the  party. 

§  526.  Form  of  affidavit  of  vexification.  The  affidavit  of  verification 
most  be  to  the  effect,  that  the  pleading  is  true  to  the  knowledge  of  the  de- 
ponent, except  as  to  the  matters  therein  stated  to  be  alleged  on  information 
and  belief,  and  that  as  to  those  matters  he  believes  it  to  be  true.  Where  it 
is  made  by  a  person,  other  than  the  party,  he  must  set  forth,  in  the  affidavit, 
the  grounds  of  his  belief,  as  to  all  matters  not  stated  upon  his  knowledge, 
and  the  reason  why  it  is  not  made  by  the  party. 

^§  527.  When  vexification  may  be  confined  to  a  connter-clainL 
Where  the  complaint  is  not  verified,  and  the  answer  sets  up  a  counter-claim, 
and  also  a  defence  by  way  of  denial  or  avoidance,  the  affidavit  of  verifica- 
tloii  may  be  made  to  refer  exclusively  to  the  counter-claim.  In  that  case, 
the  last  three  sections  are  applicable  to  the  affidavit  and  the  counter-claim, 
as  if  the  latter  was  a  separate  pleading. 

§  528.  Remedy  for  defective  ▼erificatlon,  or  want  of  verification. 

The  lemedy  for  a  defective  verification  of  a  pleading  is  to  treat  the  same  as 
an  unverified  pleading.  Where  the  copy  of  a  pleading  is  served  without  a 
copy  of  a  sufficient  verification,  in  a  case  where  the  adverse  party  is  entitled 
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to  a  verified  pleading,  he  may  treat  it  as  a  nullity,  provided  he  gives  notice, 
with  due  diligence,  to  the  attorney  of  the  adverse  party,  that  he  elects  so 
to  do. 

§529.  When  defendant  not  ezcosed  from  ▼eritying  answer  to 
charge  of  fraud.  A  defendant  is  not  excused  from  verifying  his  answer 
to  a  complaint,  charging  him  with  having  confessed  or  suffered  a  judgment, 
or  executed  a  conveyance,  assignment  or  other  instrument,  or  transferred  or 
delivered  money,  or  personal  property,  with  intent  to  hinder,  delay,  or 
defraud  his  creditors ;  or  with  being  a  party  or  privy  to  such  a  transaction 
by  another  person,  with  like  intent  toward  the  creditors  of  that  person ;  or 
with  any  fraud  whatever,  affecting  a  right  or  the  property  of  another. 

§  530.  Private  statnte ;  how  pleaded.    [Amended  by  Ch.  416  of  1877.] 

In  pleading  a  private  statute,  or  a  right  derived  therefrom,  it  is  sufficient  to 
designate  the  statute  by  its  chapter,  year  of  passage  and  title,  or  in  some 
other  manner  with  convenient  certainty,  without  setting  forth  any  of  the 
contents  thereof. 

§  531.  Account ;  how  pleaded.  Bill  of  particolaxB.  It  is  not  neceo^ 
sary  for  a  party  to  set  forth,  in  a  pleading,  the  items  of  an  account  therein 
alleged ;  but  in  that  case  he  must  deliver  to  the  adverse  party,  within  ten 
days  after  a  written  demand  thereof,  a  copy  of  the  account,  which,  if  the 
pleading  is  verified,  must  be  verified  by  his  affidavit,  to  the  effect  that  he 
believes  it  to  be  true ;  or,  if  the  facte  are  within  the  personal  knowledge  of 
the  agent  or  attorney  for  the  party,  or  the  party  is  not  within  the  county 
where  the  attorney  resides,  or  capable  of  making  the  affidavit,  by  the  affidavit 
of  the  agent  or  attorney.  If  he  fails  so  to  do,  ne  is  precluded  from  giving 
evidence  of  the  account.  Tlie  court,  or  a  judge  authorized  to  make  an 
order  in  the  action,  may  direct  the  party  to  deliver  a  further  account,  where 
the  one  delivered  is  defective.  The  court  may,  in  any  case,  direct  a  bill 
of  the  particulars  of  the  claim  of  either  party  to  be  delivered  to  the  adverse 
party. 

§  532.  Judgments ;  how  pleaded.  In  pleading  a  jud^ent,  or  other 
determination  of  a  court  or  officer  of  special  jurisdiction,  it  is  not  necessary 
to  state  the  facts  conferring  jurisdiction ;  but  the  judgment  or  determination 
may  be  stated  to  havebeen  duly  civen  orjgade.  If  that  allegation  is  con- 
troverted,  the  party  pteamteg  musvSiTlhe  trial,  establish  the  facts  confer- 
ring jurisdiction. 

§  533.  Conditions  precedent ;  how  pleaded.  In  pleading  the  per* 
formance  of  a  condition  precedent  in  a  contract,  it  is  not  necessary  to  state 
the  facts  constituting  performance ;  but  the  party  may  state,  generally,  that 
he,  or  the  person  whom  he  represgnts^duly  p^rforrjgcLaJJ^th^^^con^i^  on 
his  part.  If  that  allegation  is  ^Smrovertea,  he  must,  on  themaVesteblish 
performance. 

§  534.  Instroment  for  payment  of  money ;  ho^  pleaded.  Where  a 
cause  of  action,  defence,  or  counter-claim,  is  founded  upon  an  instrument  for 
the  payment  of  money  only,  the  party  may  set  forth  a  copy  of  the  instru- 
ment, and  state  that  there  is  due  to  him  thereon,  from  the  adverse  party,  a 
specified  sum,  which  he  claims.  Such  an  allegation  is  equivalent  to  setting 
forth  the  instrument,  according  to  its  legal  effect. 

§  535.  Pleadings  in  libel  and  slander.  It  is  not  necessary,  in  an  action 
for  libel  or  slander,  to  state  in  the  complaint,  any  extrinsic  fact,  for  the  pur- 
pose of  showing  the  application  to  the  plaintiff,  of  the  defamatory  matter; 
out  the  plaintiff  may  state,  generally,  that  it  was  published  or  spoken  con* 
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oeming  him ;  and  if  that  allegation  is  controverted,  the  plaintiff  mnst 
eetablish  it  on  the  trial.  In  sach  an  action,  the  defendant  may  prove 
mitigating  circumstances,  notwithstanding  that  he  has  pleaded  or  attempted 
io  prove  a  justification. 

§  536.  FloadiBg  mltigaling  circumstances  in  action  lor  a  wrong. 

[Amended  by  Ch.  416  of  1877.]  In  an  action  to  recover  damages  for  the 
Dreach  of  a  promise  to  many,  or  for  a  personal  injury,  or  an  injury  to  prop- 
erty, the  defendant  may  prove,  at  the  trial,  facts,  not  amounting  to  a  total 
defence,  tending  to  mitigate  or  otherwise  reduce  the  plaintiff's  aamages,  if 
they  are  set  forth  in  the  answer,  either  with  or  without  one  or  more  defences 
to  the  entire  cause  of  action.  A  defendant,  in  default  for  want  of  an  answer, 
may,  upon  a  reference  or  inquiry  to  ascertain  the  amount  of  the  plaintiff's 
damages,  prove  facts  of  that  description. 

§  637.  Frivdlons  pleadings ;  how  dicrposed  o£  [Amended  bt  Ch.  416 
OP  1877  AND  BY  Ch.  542  of  1879.1  If  a  demurrer,  answer,  or  reply  is 
frivolous,  the  party  prejudiced  thereby,  upon  a  previous  notice  to  the  adverse 
party,  of  not  less  tihan  five  days,  may  apply  to  the  court  or  to  a  judge  of  the 
court  for  judgment  thereupon,  and  judgment  may  be  given  accordingly.  If 
the  application  is  denied,  an  appeal  cannot  be  taken  from  the  determina* 
tion,  and  the  denial  of  the  application  does  not  prejudice  any  of  the  subse* 
quent  proceedings  of  either  party.  Costs,  as  upon  a  motion,  may  be  awarded 
npon  an  application  pursuant  to  this  section.  i.-r  V\rM.'AU*  ^^^r^w 

t538.  Sham  defences  to  be  stricken  ont    A  sham  answer  or  a  sham!     r^y. 
snce  may  be  stricken  out  by  the  court,  upon  motion,  and  upon  such  teimsi     ^97 
SB  the  court  deems  just.  "^^V^^.!/ 

§  539.  Material  variances ;  how  provided  for.  A  variance,  between 
an  allegation  in  a  pleading  and  the  proof,  is  not  material,  unless  it  has 
actually  misled  the  adverse  party  to  his  prejudice,  in  maintaining  his  action 
or  defence,  upon  the  merits.  If  a  party  insists  that  he  has  been  misled, 
that  fact,  and  the  particulars  in  which  he  has  been  misled,  must  be  proved 
to  the  satisfaction  of  the  court.  Thereupon  the  court  may,  in  its  discretion, 
order  the  pleading  to  be  amended,  upon  such  terms  as  it  aeems  just. 

§  540.  Immaterial  variances  ;  bow  provided  for.  Where  the  variance 
is  not  material,  as  prescribed  in  the  last  section,  the  court  may  direct  the 
fact  to  be  found  according  to  the  evidence,  or  may  order  an  immediate 
amendment  without  costs. 

§  541.  What  to  be  deemed  a  fiedlnre  ol  proof  Where,  however,  the  > 
allegation  to  which  the  proof  is  directed,  is  unproved^  not  in  some  particular^  \ 
orparticnlars' only,  pot;  m  its  entire  scope  and  meaning,"  it  is  not  a  case  df  ^ 
vyaiice,  wiinin  roe  last  two  sections,  but  a  failure  of  prooi'.  '  ^ 

§  b42.  Amendments  of  conrse.    Within  twenty  days  after  a  pleading, 
or  the  answer  or  demurrer  thereto,  is  served,  or  at  anytime  before  the  period  i^Jp 
for  answering  it  expires,  the  pleading  may  be  once  amended  by  the  party,  'hJ^Tn^ 
of  course,  without  costs,  and  without  prejudice  to  the  proceedings  already  ^^AjL 
tacP  liut  if  it  is  made  to  appear  to  the  court,  that  the  pleading  was 
amended  for  the  purpose  of  delay,  and  that  the  adverse  party  will  thereby 
lose  the  benefit  of  a  term,  for  which  the  cause  is'  or  may  be  noticed,  the 
amended  pleading  may  be  stricken  out,  or  the  pleading  may  be  restored  to 
its  original  form,  and  such  terms  imposed  as  the  court  deems  just. 

§  543.  Amended  pleading  to  be  served ;  answer  thereto.  Where  a 
pleading  is  amended,  as  prescribed  in  the  last  section,  a  copy  thereof  must 
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be  served  npon  fhe  attorney  of  the  adverse  party.  A  failure  to  demur  to, 
or  answer  the  amended  pleading,  within  twenty  days  thereafter,  has  the 
same  effect  as  a  like  failure  to  demur  to,  or  answer  the  original  pleading. 

§  544.  Supplemental  pleadingB.  [Amended  by  Gh.  416  of  1877.]  Upon 
fhe  application  of  either  party,  the  court  may,  and,  in  a  proper  case,  must, 
upon  such  terms  as  are  just,  permit  him  to  make  a  supplemental  complaint, 
answer  or  reply,  alleging  material  facts  which  occurred  after  his  former 
pleading,  or  of  which  he  was  ignorant  when  it  was  made ;  including  the 
judgment  or  decree  of  a  competent  court,  rendered  after  the  commencement 
of  the  action,  determining  the  matters  in  controversy,  or  a  part  thereof.  The 
party  may  apply  for  leave  to  make  a  supplemental  pleading,  either  in  addi- 
tion to  or  in  place  of,  the  former  pleading.  In  the  former  event,  if  the 
application  is  granted,  a  provisional  remedy,  or  other  proceeding  already 
taken  in  an  action  is  not  affected  by  the  supplemental  pleading ;  but  the 
right  of  the  adverse  party  to  have  it  vacated  or  set  aside,  depends  upon  the 
case  presented  by  the  original  and  supplemental  pleadings. 

?545.  Motion  to  strike  out  ixrelevant,  etc.,  matter.  [Amended  by  Ck 
OP  1877.]  Irrelevant,  redundant  or  scandalous  matter  contained  in  a 
pleading,  may  be  stricken  out  upon  the  motion  of  a  person  aggrieved 
thereby.  Where  scandalous  matter  is  thus  stricken  out,  the  attorney,  whose 
name  is  subscribed  to  the  pleading,  may  be  directed  to  pay  the  costs  of  the 
motion,  and  his  failure  to  pay  them  may  be  punished  as  a  contempt  of  fhe 
court. 

?546.  Indefinite  or  nncertain  allegations.  [Amended  by  Ch.  416  ov 
7.]  Where  one  or  more  denials  or  allegations,  contained  in  a  pleading 
are  so  indefinite  or  uncertain  that  the  precise  meaning  or  application  thereof 
is  not  apparent,  the  court  may  require  the  pleading  to  be  made  defijiite  and 
certain  by  amendment. 

§547.    [Stricken  out  by  Ch.  416  of  18770  \ 
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CHAPTER  VIL 

GENERAL  PROVISIONAL  REMEDIES  IN  AN  ACTION. 

TITLE     I. — ^Arrest,  P£ia>iNa  thb  actioNi  and  frocbsdings  thereupon. 

TITLE    II.— Injunction. 

TITLE  III. — ^Attachment  of  property. 

TITLE    lY. — Other  provisional  remedies;  general  and  miscellaneous 

PROVISIONS. 

TITLE  I. 

ArrefA  pending  the  actionf  and  proceeding$  theretipon. 

Abrcix  1.  Cases  where  an  order  of  an*estmay  be  granted,  and  persons  liable  to  airest. 

2.  Gk^ntingy  executing,  and  vacating'  or  modifying  the  order  of  arrest. 

3.  DiachargiDg  the  defendant  upon  baU  or  deposit ;  justification  of  the  bail  and 

disx)oaition  of  the.  deposit. 

4.  Charging  and  discharging  bail. 

ARTICLE  FIRST. 

Cases  whkbb  ah  Qbdbb  of  Arbbst  mat  bb  qbaktkd,  ajvd  Psesovs  uablb  to  Abbbst. 

SaozioH  548.  No  person  to  be  arrested  in  dvil  proceedings,  without  a  statutory  pro* 

vision ;  ne  exeat  abolished. 

549.  When  the  right  to  arrest  dei)ends  upon  the  nature  of  the  action. 

550.  When  the  right  to  arrest  depends  partly  ux)on  extrinsic  facts. 

551.  ChHler,  when  and  where  granted ;  when  of  right,  and  when  discretioiuuy. 

652.  Foreign  judgment  not  to  affect  right  to  airest. 

653.  Women  not  to  be  arrested,  except,  etc. 

654.  Idiot»  lunatic,  or  infant  under  fourteen,  if  arrested  to  be  discharged. 
566.  Persons  sued  in  a  representative  cai>adty,  not  to  be  arrested. 

§  548.  Ifo  penon  to  be  axxastad  except  as  prescxibed  by  statate. 

[Amended  by  Ch.  416  of  1877.]  A  person  shall  not  be  arrested  in  a  civil 
action^  or  special  proceedin^y  except  as  prescribed  by  statute.  The  ymi  of 
se  exeat  is  hereby  abolished. 

§  549.  Right  of  arrest.    A  defendant  may  be  arrested  in  an  action,  as  pre 
scribed  in  this  title,  where  the  action  is  brought  for  either  of  the  following 
causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury;  an  injury  to  property,  in- 
cluding the  wrongful  taking,  detention  or  conversion  of  personal  property ; 
breach  of  a  promise  to  marry ;  misconduct  or  neglect  in  office,  or  in  a  profes- 
aonal  employment ;  fraud,  or  deceit ;  or  to  recover  a  chattel  wh^e  it  is  alleged 
in  the  eomplcUnt  that  the  chattel  or  a  part  thereof  has  been  concealedy  removed  or 
dispoeed  of  so  that  it  cannot  be  found  or  taken  by  the  sheriff  and  vnth  intent  that 
it  should  not  be  so  found  or  takm^  or  to  deprive  the  plaintiff  of  the  benefit  thereqf; 
or  to  recover  for  money  received  or  to  recover  property  or  damages  for  the  conversion 
or  rmsappUoaticn  of  property  where  it  is  alleged  in  the  complaint  that  the  money 
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foas  received  or  the  property  was  ernbexzled  or  firaudtdenUp  mieappUed  by  a  pub^ 
lie  officer  or  by  an  attorney  ^  solicitor  or  counselor ^  or  by  an  officer  or  agent  of  a 
corporation  or  banking  association  in  the  course  of  his  employment^  or  by  a  factor ^ 
agentj  broker,  or  other  person  in  a  ftdudary  capacity.  Where  such  aUegaUon  is 
made,  the  pJ/Oiniiff  cannot  reooroer  unless  he  proves  the  same  on  the  trial  of  the 
action;  and  a  judgment  for  the  dtfemdanJt  is  not  a  bar  to  the  new  action  to  recover 
the  money  or  chattel* 

8.  To  recover  moneys,  fands  or  property  held  or  owned  by  the  State, 
or  held  or  owned  officially  or  otherwise  for  or  in  behalf  of  a  pabiic  or  gover- 
mental  interest  by  a  municipal  or  other  public  corporation,  board,  officer, 
custodian,  agency  or  a^nt,  of  the  State  or  of  a  city,  county,  town,  village 
<nr  other  division,  subdivision,  department  or  portion  of  the  State  which  l£e 
defendant  has  vrithout  right  obtained,  received,  converted  or  disposed  of;  or 
to  recover  damages  for  so  obtaining,  receiving,  paying,  converting  or  dia- 
posinK  of  the  same. 

4.  In  an  action  upon  contract,  express  or  implied,  other  than  a  promise  to 
marry,  where  it  is  alleged  in  the  complaint  that  the  defendant  was  guilty  of 
a  fraud  in  contracting  or  incurring  the  liability  or  that  he  has  since  the  mak^ 
ing  of  the  contract,  or  in  contemplation  qf  making  of  the  same,  removed  or  disposed 
of  his  property  with  intent  to  defraud  his  cf editors,  or  is  about  to  remove  or  dispose 
qf  the  same  with  like  intent;  btd  where  such  allegation  is  made,  the  plaintiff 
cannot  recover  unless  he  proves  the  fraud  on  the  tried  qf  the  action;  and  a 
judgment  for  the  defendant  is  not  a  bar  to  a  new  action  to  recover  upon  the 
contract  only.    [Am'd  Ch.  672  of  1886.    Passbd  Junb  16, 1886.    See  g  7  op 

8AMB  ACT,  AT  §  111,  <1^.] 

§  550.  Right  of  arrest  A  defendant  may  also  be  arrested  in  an  action 
wherein  the  judgment  demanded  requires  the  performance  of  an  act  the 
neglect  or  refusiS  to  nerform  which  would  be  punishable  by  the  court  as  a 
contempt  where  the  aefendant  is  not  a  resident  of  the  State,  or  being  a  resi* 
dent,  is  about  to  depart  therefrom,  by  reason  of  which  non-residence  or  de- 
parture there  is  danger  that  a  judgment  or  an  order  requiring  the  perform- 
ance of  the  act  will  be  rendered  ineffectual.  [Am*d  Ch.  672  of  1886.  Passed 
June  15,  1886.    See  §  7  of  same  act,  at  §  111,  sup.^ 

§  551.  Order  of  arrest  In  a  case  specified  in  the  last  section  the  order  of 
arrest  can  be  granted  only  by  the  court,  is  always  in  its  discretion,  and  may 
be  granted  or  served  either  before  or  after  final  judgment,  unless  an  appeai 
from  the  judgment  is  pending  upon  which  security  has  been  ^iven  sufficient 
to  stay  the  execution  thereof.  In  either  of  the  cases  specified  in  section  five 
hundred  andforty^ne  the  order  cannot  be  served  after  final  judgment ;  but 
it  may  be  granted  where  a  proper  case  therefor  is  presented  at  any  time 
before  final  judgment.  [Am*d  Ch.  672  of  1886.  See  §  7  of  same  act,  at 
§  111,  supJ\ 

§  552.  Foreign  judgment  not  to  affect  right  to  arrest  The  recovery 
of  judgment  in  a  court,  not  of  the  State,  for  the  same  cause  of  action ;  or, 
where  tho  action  is  founded  upon  fraud  or  deceit,  for  the  price  or  value  of 
the  property  obtained  thereby ;  does  not  affect  the  right  of  the  plaintiff  to 
arrest  the  defendant,  as  prescribed  in  this  title, 

6  563,  Woman  not  to  be  arrested,  except,  eta  rAHENBEn  bt  Ch. 
416  OF  1877.]    A  womaa  cannot  be  arrested,  fys  preacribea  in  this  title,  ex« 
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C0pt  in  a  case  where  the  order  can  be  panted  only  by  the  court ;  or  where 
it  appears  thalPthe  action  is  to  recover  aama^es  for  a  wilful  injury  to  person^ 
eharacter  or  property. 

§  554.  Zdlot»  lunatic,  or  infimt  under  fiotirteen,  if  axraated  to  be  dis- 
dttoged.  [Ambmbbd  bt  Ch.  416  of  1877. J  A  lunatic,  an  idiot  or  an  infant 
under  the  age  of  fourteen  years,  if  arrested,  may  be  discharged  from  arrest 
as  a  privileged  person  in  the  discretion  of  the  court.  The  application  for 
his  discharge  may  be  made,  in  his  behalf,  by  a  relative,  or  by  any  other 
penon  whom  the  court  or  judge  permits  to  represent  him,  for  the  purpose. 

§  655.  Peraon  soed  in  a  representative  oapacity,  not  to  be  arrested. 
A  penon  prosecuted  in  a  representative  capacity,  as  heir,  executor,  adminis- 
trator, legatee,  devisee,  next  of  kin,  assignee,  or  trustee,  cannot  be  arrested^ 
as  prescribed  in  this  title,  except  for  his  personal  act. 

ARTICLE  SECOND. 
Gbjlhtiro,  juhbuwuig,  akd  VACATora  OB  MODnfTDTO  THB  Obdsb  of  Abbbst. 

SmiOB  556.  Order  required  for  arrest ;  bow  granted. 

557.  Proof  necessary  to  procure  oi«der. 

558.  When  order  may  be  granted ;  effect  of  complaint  eabsequently  made. 

659.  Secority,  apon  order  of  arrest  made  by  a  Judge. 

660.  Id. ;  upon  order  of  arrest  g^ranted  by  the  court. 

661.  Contents  of  the  order ;  to  whom  directed ;  when  to  be  executed. 
663.  Copies  of  papers  to  be  delivei'ed  to  defendant ;  originals  to  be  fileu. 

663.  Arrest ;  how  made. 

664.  General  provision  as  to  privilege  from  arrest ;  discharge  of  privileged  person* 

665.  Privilege  of  of&cers  of  courts. 

666.  Defencunt  arrested  to  have  twenty  days  to  answer. 

567.  When  application  to  be  made  to  vacate  order  of  sfrest,  etc 

668.  How  and  to  whom  appHcation  must  be  made ;  opposing  it  by  new  proofs. 

*569»  *570.  Questions  of  fact  arising  on  the  motion. 

*571.  When  prior  motion  not  to  prejudice  subsecjuent  motion. 
572.  Supersedeas,  unless  defendant  is  charged  m  execution,  etc 

J  556.  ^Ordor  required  tor  anreet ;  how  granted.  [Amended  by  Ch» 
OF  1877.]  An  order  for  the  arrest  of  the  defendant,  except  as  otherwise 
prescribed  in  section  five  hundred  and  fifty-one  of  this  act,  must  be  obtained 
from  ajudge  of  the  court  in  which  the  action  is  brought,  or  from  any  count] 
judgeT 

§557.  Proof  neceesaxy  to  procure  order.  [Ambitded  by  Ch.  416  of 
1877  AND  BY  Ch.  542  of  1879.]  The  order  may  be  granted,  in  a  case  speci- 
fied in  section  five  hundred  and  forty-nine  of  this  act,  where  it  appears  by 
the  affidavit  of  the  plaintiff,  or  any  other  person,  that  a  sufficient  cause  of 
action  exists  against  the  defendant,  as  prescribed  in  that  section.  It  may  be 
nantedy  in  a  case  specified  in  section  five  hundred  and  fifty  of  this  act,  upon 
the  like  proof  that  a  sufficient  cause  of  action  exists  against  the  defendant, 
as  prescribed  in  that  section,  and  of  the  other  matters,  extrinsic  to  the  cause 
of  action,  specified  in  that  section.  The  affidavit  may  also  contain  any  state- 
ment, tending  to  determine  the  amount  of  bail  to  be  required. 

8  558.  'When  order  granted.  Subject  to  the  provisions  of  the  laat  pre- 
oeoang  section  the  order  may  be  granted  at  any  time  after  the  commencement 
of  the  action.  It  may  also  be  granted  to  accompany  the  summons,  but  at 
any  time  after  the  filing  or  service  of  the  complaint  the  order  of  arrest  must 
be  vacated  on  motion  if  the  complaint  fails  to  set  forth  a  sufficient  cause  of  ac- 
tion as  required  by  section  five  hundred  and  forty-nine  of  this  act,  but  where  the 
cfder  is  applied  for  after  the  filxng  or  service  of  thecompkUnt,  thecourt  before  granting 
Aa  same  may  without  notice  direct  the  service  of  an  amended  complaint  so  as  to  con- 
fcfim  to  the  allegations  required  in  subdivisions  two  and  four  of  section  five  hun^ 
dnd  and  forty-nine  qf  this  act.  [Am'd  Ch.  672  of  1886.  Sbb  §  7  of  samb 
4or,  AT  §  111,  iup.] 
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g  559.  Seeniity  apon  oidor  of  arrest  made  by  a  judge.    [Amended 

BY  Ch.  642  OP  1879.]  Except  where  the  action  is  brought  for  a  cause  speci- 
fied in  subdivision  third  of  section  five  hundred  and  forty-nine  of  this  act,  or 
in  a  case  where  it  is  specially  prescribed  by  law  that  security  may  be  dis- 
pensed with,  or  the  security  to  be  given  is  specially  regulated  by  law,  the 
judge,  before  he  grants  the  order,  must  require  a  written  undertaking  on 
the  part  of  the  plaintiff,  with  two  sufficient  sureties,  to  the  effect  that,  if  the 
defendant  recovers  judgment,  or  if  it  is  finally  decided  that  the  plaintiff  was 
not  entitled  to  the  order  of  arrest,  the  plaintiff  will  pay  all  costs  which  may 
be  awarded  to  the  defend^uat,  and  all  damages  which  he  may  sustain  by 
reason  of  the  arrest,  not  exceeding  the  sum  specified  in  the  undertaking, 
which  must  be  at  least  equal  to  one-tenth  of  the  amount  of  bail  required  by 
the  order,  and  not  less  than  two  hundred  and  fifty  dollars. 

6  660.  Id. ;  upon  order  of  arrest  granted  by  tlie  court  Where  the 
oraer  can  be  granted  only  by  the  court,  an  undertaking  on  the  part  of  the 
plaintiff  may  be  dispensed  with.  If  it  is  required,  its  form  and  the  security 
to  be  given  thereupon,  must  be  such  as  the  court  prescribes. 

§  661.  Contents  of  the  order ;  to  whom  directed ;  ^7hen  to  be  eze- 
cnted.  [Amended  bt  Gh.  416  of  1877.]  The  order  must  be  subscribed  by 
the  plaintiff's  attorney,  and  except  where  it  is  cranted  by  the  court,  by  the 
judge.  It  may  be  directed,  either  to  the  sherm  of  a  particular  county,  or, 
geneially,  to  the  sheriff  of  any  county.  It  must  require  the  sheriff  forthwith 
to  arrest  the  defendant  if  he  is  found  within  his  county ;  to  hold  him  to 
bail  in  a  specified  sum ;  and  to  return  the  order,  with  his  proceedings  there- 
under, as  prescribed  by  law.  The  plaintiff's  attorney  may,  at  his  option, 
by  an  indorsement  upon  the  order,  or,  where  it  was  granted  by  the  court, 
upon  the  copy  thereof,  delivered  to  the  sheriff,  fix  a  time  within  which  the 
defendant  must  be  arrested.  In  that  case,  he  cannot  be  arrested  afterwards 
under  the  same  order. 

§  562.  Copies  oft  papers  to  be  deUrered  to  defendant ;  originals  to 
be  filed.  [Ambndbd  by  Gh.  416  of  1877  and  by  Ch.  542  of  1879.1  The 
order  of  arrest,  or  where  it  was  granted  by  the  court,  a  certified  copy 
thereof,  subscribed  by  the  plaintiff  s  attorney ;  and,  in  either  case,  the 
papers  upon  which  the  order  was  granted,  with  the  undertaking,  if  any ; 
must  be  delivered  to  the  sheriff,  who,  upon  arresting  the  defendant,  must 
deliver  to  him  a  copy  thereof  The  papers,  upon  which  the  order  was 
granted,  with  the  undertaking,  if  any,  must  be  filed,  with  the  order  of  arrest, 
or  a  certified  copy  thereof,  at  the  time  prescribed  for  filing  the  same,  in 
section  five  hundred  and  ninety  of  this  act. 

§  563.  Arrest;  ho^  made.  The  sheriff  must  execute  the  order  by 
arresting  the  defendant,  if  he  is  found  within  his  counly,  and  keeping  him 
in  custody  until  discharged  by  law. 

§  564.  Oeneral  provision  as  to  privilege  firom  arrest ;  dischaxge  of 
priyileged  person.  [Ambndbd  by  Gh.  416  of  1877.]  This  title  does  not 
abridge  or  affect  a  privilege  from  arrest  given  by  law,  or  a  right  of  action 
for  a  breach  thereof.  A  privileged  person  is  entitled  to  be  discharged  from 
arrest,  where  other  provision  is  not  made  therefor  by  law,  by  the  court,  or 
a  judge  thereof;  or  by  the  county  judge  of  the  county,  or  a  judge  of  a 
superior  city  court  of  the  city  where  the  arrest  was  made.  The  order  must 
be  made,  upon  proof  by  affidavit,  of  the  facts  entitling  the  applicant  to  the 
discharge  ;  and  the  arrest  and  discharge  are  not  a  bar  to  a  new  arrest,  after 
the  privilege  has  ceased.  The  court  or  judge  may  make  the  order  without 
notice,  or  may  require  notice  to  be  given  to  me  sheriff,  or  to  the  plaintiff,  or 
to  both. 
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•§  565.  Privilege  of  offlceiB  of  oonrts.  An  officer  of  a  court  of  record, 
appointed  or  elected  pursuant  to  law,  is  privileged  from  arrest,  during  the 
aHual  sitting  which  he  is  required  to  attend,  of  a  term  of  the  court  of  which 
he  is  an  o^cer,  and  no  longer ;  but  an  attorney  or  counsellor  is  not  thus 
privileged,  unless  he  is  employed  in  a  cause,  to  be  heard  at  that  term. 

§  5G6.  Defendant  arrested  to  have  twenty  days  to  answer.  Except 
where  an  order  of  arrest  can  be  granted  only  by  the  court,  a  defendant, 
arrested  before  answer,  has  twenty  days  after  the  arrest,  in  which  to  answer 
the  complaint ;  and  judgment  must  be  stayed  accordingly. 

§  567   When  application  to  be  made  to  vacate  order  of  arrest,  etc. 

[Ajiended  by  Ch.  416  op  1877.]  Except  where  an  order  of  arrest  can  be 
granted  only  by  the  court,  a  defendant,  arrested  as  prescribed  in  this  title, 
may,  at  any  time  before  final  judgment,  or,  if  he  was  arrested  within 
twenty  days  before  final  judgment,  at  any  time  within  twenty  days  after 
the  arrest,  apply  to  vacate  the  order  of  arrest ;  or  to  reduce  the  amount  of 
bail ;  or  to  increase  the  security  given  by  the  plaintiff;  or  for  one  or  more  of 
those  forms  of  relief,  together,  or  in  the  alternative.  In  a  case  where  the 
ord*er  of  arrest  can  be  granted  only  by  the  court,  a  like  application  may 
be  made,  at  any  time  within  twenty  days  after  the  arrest  ;•  and  an  applica- 
tion to  increase  the  security  given  by  the  plaintiff  may  be  made  at  any  time 
before  final  judgment. 

§  568.  Ho^  and  to  ^lom  motion  must  be  made  ;  opposing  it  by 
hbw  proofe.  [Amended  by  Ch.  416  op  1877.]  An  application,  specified  in 
the  last  section,  may  be  founded  only  upon  the  papers  upon  which  the  order 
was  granted;  in  which  case,  it  must  be  made  to  the  court,  or,  if  the  order 
was  granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or  out  of 
court,  and  with  or  without  notice,  as  he  deems  proper,  and  the  application 
must  be  heard  upon  those  papers  only.  Or  it  may  be  founded  upon  proof, 
by  affidavit,  on  the  part  of  the  defendant ;  in  which  case,  it  must  be  made 
ko  the  court,  or,  if  the  order  was  granted  by  a  judge,  out  of  court,  to  any 
jud^e  of  the  court,  upon  notice ;  and  it  may  be  opposed  by  a  new  proof,  by 
affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any  ground  of  arrest 
recited  in  the  order,  and  no  other,  unless  the  defendant  relies  upon  a  dis- 
charge in  bankruptcy,  or  upon  a  discharge  or  exoneration,  granted  in  insol- 
vent proceedings ;  in  which  case,  the  plaintiff  may  show  any  matter  in 
avoidance  thereof,  which  he  might  show  upon  the  trial. 

§§  569-570-571.    [Stricken  out  by  Ch.  416  oi  1877.] 

g  572.  Discharge.  Except  in  a  case  where  an  order  of  arrest  can  be 
granted  only  by  the  court  if  the  plaintiff  unreasonably  delay  the  trial  of  the  ao' 
turn  or  neglects  to  enter  judgment  therein  within  ten  days  after  it  is  in  his 
power  to  do  so,  or  neglects  to  issue  execution  against  the  person  of  the  de- 
fendant within  ten  days  after  the  return  of  the  execution  against  the  property^  and 
in  any  event  neglects  to  issue  the  same  within  three  months  after  the  entry 
of  the  judgment,  or  whenefoer  it  shall  appear  to  the  satitfaction  of  the  court  that 
the  plaintiff  in  an  action^  or  a  judgment  creditor  in  a  judgmenty  delays  the  enforce- 
fnent  of  his  remedies  therein  by  collusion,  or  for  the  purpose  of  allowing  the  debtor 
tc  remain  in  prison  under  the  mandate  in  any  oilier  action,  before  the  issuing  of 
the  mandate  infacor  of  such  creditor ,  so  (zs  to  produce  a  continued  and  extended 
imprisonment  by  virtue  of  the  separate  mandates  in  the  different  actions^  the  de- 
fendant must  upon  his  application,  made  upon  notice  to  the  plaintiff,  be  dis- 
charged from  custody  if  hs  has  already  been  taken  under  the  mandate  against 
him  in  such  action  ;  or  if  he  has  not  yet  been  imprisoned  therein,  be  reliecedfrom 
imprisonment  by  virtue  of  such  mandate,  by  the  court  in  which  the  action  was 
commenced,  unless  reasonable  cause  is  shown  why  the  application  should  not 
be  granted.  A  defendant  discharged  as  prescribed  in  this  section  shall  not 
be  arrested  upon  an  execution  issued  upon  the  judgment  in  the  action. 
[Am'd  Ch.  672  op  1886.  Sbb  §  7  op  sams  act,  at  §  111,  sup.] 
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DDOHABaivo  IBB  I>BiBntAXT  vpov  Bajl  OB  Dbefosit;  JmamoAsnnr  ov  ibb  Bail  iib 

Dispoficnov  OF  THB  Dbposet. 

^BOnov  578.  Defendant  to  be  diacharg«d  on  ba3  or  deposit. 

574.  When  defendant  mav  elect  to  give  baiU  etc,  or  bond  for  libertleB. 
676.  Undertaking  of  the  bail ;  what  to  contain. 
£76.  Examination  of  persons  offered  as  baiL 

577.  Filing,  etc.,  of  papers ;  plaintiff's  acceptance  or  rejection  of  bail* 

578.  Notice  of  justification;  new  undertaking,  if  other  bail  is  given. 

679.  Qualifications  of  baiL 

680.  Justification  of  baiL 

681.  Allowance  of  baU. 

682.  Deposit  of  money  with  sheriff. 

688.  Payment  of  deposit  into  court  by  sheriff. 

684.  Substituting  bul  for  depodt 

685.  How  deposit  disposed  or. 

686.  When  deposit  to  be  paid  to  a  third  person. 

687.  Sheriff,  when  liable  as  bail ;  his  dischai^  from  liability. 

688.  Proceedings  on  Judgment  against  sheriff. 

689.  Bail  liable  to  sheri£ 

690.  Filing  papers  if  bail  not  given. 

8  673.  Defendant  to  be  discbaxged  on  bail  or  deposit  The  defend- 
ant, at  any  time  before  be  is  in  contempt,  inhere  the  order  can  be  granted 
only  by  the  conrt,  or,  in  any  other  case,  at  any  time  before  execution  against 
bis  person,  must  be  discharged  from  arrest,  either  upon  giving  bail,  or  upon 
depositing  the  sum  specified  in  the  order  of  arrest.    The  defendant  may 

S've  bail,  or  make  the  deposit,  immediately  upon  his  arrest,  at  any  hour  of 
e  day  or  night ;  and  he  must  have  reasonable  opportunity  to  see*  for  and 
to  procure  bail,  before  being  conunitted  to  jail. 

§  574.  When  defendant  may  elect  to  give  bail,  eta,  or  bond  for  lib- 
ernes.  Where  the  defendant  is  actually  confined  in  the  jail,  by  virtue  of 
an  order  of  arrest,  and  final  or  interlocutory  judgment  has  been  rendered 
against  him  in  the  action,  but  an  execution  against  his  person  has  not  been 
issued,  he  may  elect,  either  to  give  a  bond  for  the  liberties  of  the  jail,  or  to 
give  bail  or  make  a  deposit,  as  prescribed  in  this  article. 

§  575.  Undertaking  of  the  bail ;  what  to  contaia  The  defendant 
may  give  bail,  by  delivering  to  the  sheriff  a  vmtten  undertaking,  in  the  sum 
specified  in  the  order  of  arrest,  executed  by  two  or  more  simcient  bail« 
stating  their  places  of  residence  and  occupations,  to  the  following  effect : 

1.  If  the  order  of  arrest  could  be  granted  only  by  the  coi^,  that  the 
defendant  will  obey  the  directionoftheconrt,  or  of  an  appellate  court,  con- 
tained in  an  order  or  a  judgment,  requiring  him  to  perform  the  act  specified 
in  the  order ;  or  in  default  of  his  so  doing,  that  he  mil,  at  all  times,  render 
himself  amenable  to  proceedings  to  puniiuL  him  for  the  omission. 

•  00  in  the  original. 
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S  676-681.  ABBBST  AND  BAIL.  Tit.  1,  Ch.  7. 

2.  If  the  adion  is  to  recover  a  chattel,  that  the  defendant  mQ  deliver  it 
to  the  plaintiff,  if  delivery  thereof  is  adjudged  in  the  action,  and  will  pay 
any  som  recovered  against  him  in  the  action. 

§.  In  any  other  case,  that  the  defendant  will,  at  all  times,  render  himself 
amenable  to  any  mandate,  which  may  be  issued  to  enforce  a  final  judgment 
against  him  in  the  action. 

8  676.  Kyamlnation  of  penons  offered  aa  bail  [Amended  by  Ch. 
41d  of  1877  AND  BY  Ch.  642  of  1879.]  It  is  not  necessary  that  the  under- 
taking should  be  approved,  or  accompanied  with  an  affidavit  of  justification 
rf  the  bail.  But  Ihe  officer,  taking  the  acknowledgment  of  the  undertaking, 
must,  if  the  sheriff  so  requires,  examine  under  oath,  to  a  reasonable  extent, 
the  persons  offering  to  become  bail,  concerning  their  property  and  their  cir- 
comstances.  The  examination  must  be  reduced  to  writing,  subscribed  by 
the  bail,  and  annexed  to  the  undertaking. 

8  677.  Delivery  of  papers ;  plaintiff's  acceptance  or  r^ection  of 
baoL    [Amended  by  Ch.  542  of  1879.]    Within  three  days  after  bail  is 

EVen,  the  sheriff  must  deliver  to  the  plaintiff's  attorney  copies,  certified  by 
m,  of  the  order  of  arrest,  return  and  undertaking.  The  plaintiff's  attor^ 
ney,  within  ten  days  thereafter,  must  serve  upon  the  sheriff  a  notice  that  he 
does  not  accept  the  bail ;  otherwise  he  is  deemed  to  have  accepted  them, 
and  the  sheiifi  is  exonerated  from  liability. 

§  578.  Notice  of  justification ;  new  undertaking  if  other  ball  is 
gliven.  Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or  the 
aefendant  may  serve  upon  the  plaintiff's  attorney,  notice  of  the  justification 
of  tiie  same  or  other  bail,  specifying  the  place  of  residence  and  occupation 
of  each  of  the  latter,  before  a  judge  of  the  court,  or  a  county  judge,  at  a 
specified  time  and  place ;  the  time  to  be  not  less  than  five  nor  more  tnan  ten 
days  thereafter,  and  the  place  to  be  within  the  county  where  one  of  the  bail 
resides,  or  where  the  defendant  was  arrested.  If  other  bail  are  given,  a 
new  undertaking  must  be  executed,  as  prescribed  in  section  five  hundred 
and  seventy -five  of  this  act. 

?579.  Qnaliflcatlons  of  balL    The  qualifications  of  bail  are  as  follows : 
.  Each  of  them  must  be  a  resident  of,  and  a  householder  or  freeholder 
within  the  State. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the  order  of  arrest, 
exclusive  of  property  exempt  from  execution ;  but  the  judge,  on  justifica- 
tion, may  allow  more  than  two  bail  to  justify,  severally,  in  sums  less  than 
that  specified  in  the  order,  if  the  whole  justification  is  equivalent  to  that  of 
two  sufficient  bail. 

J  580.  Justification  of  baU.  For  the  purpose  of  justification,  each  of  the 
must  attend  before  the  judge,  at  the  time  and  place  mentioned  in  the 
notice,  and  be  examined  on  oath,  on  the  part  of  the  plaintiff,  touching  his 
Bofficiency,  in  such  manner  as  the  judge,  in  his  discretion,  thinks  proper. 
The  judge  may,  in  his  discretion,  adjourn  the  examination  from  day  to  day, 
nntil  it  is  completed ;  but  such  an  adjournment  must  always  be  to  the  next 
judicial  day,  unless  by  consent  of  parties.  If  required  by  the  plaintiff's 
attorney,  the  examination  must  be  reduced  to  writing,  and  subscribed  by 
the  bail. 

§  581.  Allowance  of  balL  K  the  judge  finds  the  bail  sufficient,  he 
must  annex  the  exanunation  to  the  undertaking,  indorse  his  allowance 
thereon,  and  cause  them  to  be  filed  with  the  clew.  The  sheriff  is  there- 
upon exonerated  from  liability. 
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Clu  7,  Tit.  1.  ARREST  AND  BAIL.  §§  582-587. 

§  682.  Deposit  of  money  with  shexifE  The  defendant  may,  instead  of 
giving  bail,  deposit  vrith  the  sheriff  the  sum  specified  in  the  order.  The 
sheriff  must  thereupon  give  the  defendant  a  certificate  of  the  deposit,  and 
discharge  him  from  custody, 

§  583.  Payment  of  deposit  into  eonrt  by  sherUE  The  sheriff  must, 
within  four  days  after  the  deposit,  pay  it  into  court.  He  must  take,  from 
the  officer  receiving  it,  two  certificates  of  the  payment,  one  of  which  he  must 
deliver  to  the  plaintiff,  and  the  other  to  the  defendant.  For  a  default  in 
making  the  payment,  the  official  bond  of  the  sheriff  may  be  prosecuted,  as 
in  any  other  case  of  delinquency. 

§  584.  SubBtitating  bail  for  deposit  If  money  is  deposited,  as  pre- 
Bcribed  in  the  last  two  sections,  bail  may  be  given,  and  may  justify  upon 
notice,  at  any  time  before  the  expiration  of  the  right  to  be  discharged  on 
bail.  Thereupon  the  judge,  before  whom  the  justification  is  had,  must 
direct,  in  the  order  of  allowance,  that  the  money  deposited  be  refunded  to 
the  defendant,  or  his  representative,  and  it  must  be  refunded  accordingly. 

§  585.  Ho'w  deposit  disposed  o£  If  money  deposited  is  not  refunded, 
AS  prescribed  in  the  last  section,  it  is,  in  a  ceuse  where  the  order  of  arrest 
could  be  granted  only  by  the  court,  subject  to  the  direction  of  the  court,  as 
justice  requires,  before  and  after  the  judgment.  In  any  other  case,  if  it 
remains  on  deposit,  when  final  judgment  is  rendered  for  the  plaintiff,  it  must 
be  Applied,  under  the  direction  of  the  court,  in  satisfaction  of  the  judgment ; 
and  the  surplus,  if  any,  must  be  refunded  to  the  defendant,  or  his  represen- 
tative. If  the  final  judgment  is  for  the  defendant,  or  the  action  abates,  or  is 
discontinued,  the  sum  deposited,  and  remaining  unapplied,  must  be  refunded 
to  the  defendant  or  his  representative.^ 

§  586.  When  deposit  to  be  paid  to  a  third  peison.  At  any  time 
before  the  deposit  is  paid  into  court,  the  defendant  may  deliver  to  the  sheriff 
a  written  direction,  to  pay  it  to  a  third  person,  therein  specified,  in  the 
event  that  the  defendant  becomes  entitled  to  a  return  thereof,  but  without 
expressing  any  other  contingency.  The  direction  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded ;  and  the 
iBheriff  must  deliver  it  to  the  officer,  who  receives  the  deposit,  who  must  note 
the  substance  thereof,  with  the  entries  of  the  deposit,  in  his  books,  and  upon 
the  two  certificates  of  payment  into  court.  The  money  thus  deposited  is 
deemed  the  property  of  the  third  person,  subject  to  the  plaintiff's  interest 
therein,  and  subject  to  the  rights  of  a  creditor  of  the  defendant  where  the 
direction  was  given  for  the  purpose  of  hindering,  delaying,  or  defrauding 
creditors.  The  money,  or  the  residue  thereof,  must  be  paid  to  the  third 
person,  where,  by  the  provisions  of  the  last  two  sections,  it  is  required  to  be 
refunded  to  the  defendant,  or  his  representative. 

§  587.  SherifF  when  liable  as  bail ;   his  discfaaxge  from  liability. 

[Amended  by  Ch.  416  op  1877.]  If,  after  the  defendant  is  arrested,  he 
escapes  or  is  rescued,  or  the  bail,  if  any,  given  by  him,  do  not  justify,  when 
they  are  not  accepted,  or  if  the  sheriff  fails  to  pay  the  deposit  into  court  as 
required  by  section  five  hundred  and  eighty-three  of  this  act,  the  sheriff  is 
liable  as  bail.  But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel,  dis- 
charge himself  from  liability,  by  the  giving  and  justification  of  bail  as  follows : 

1.  If  the  case  is  one  where  the  order  could  be  granted  only  by  the  court, 
at  any  time  before  the  court  directs  the  performance  of  the  act  specified  in 
the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  is  issued  against 
the  person  of  the  defendant,  upon  a  judgment  in  the  action. 
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§  588.  Proceedings  on  judgment  against  shezlfC  If  judgment  is 
recovered  against  the  sheriff,  upon  his  liability  as  ball,  and  an  execution 
thereon  is  returned  wholly  or  partly  unsatisfied,  the  official  bond  of  the 
sheriff  may  be  prosecuted,  as  in  any  other  case  of  delinquency. 

§  589.  Bail  liable  to  shexifE  [Amended  by  Gh.  416  of  1877.]  The  bail 
taken  upon  the  arrest,  unless  they  justify,  or  other  bail  are  given  and 
justify,  are  liable  to  the  sheriff  for  all  damages  which  he  sustains  by  reason 
of  the  omission. 

§  590.  Filing  papers  if  bail  not  given.  [Amended  bt  Gh.  542  of  1879.] 
Within  ten  days  after  the  defendant  is  arrested  if  he  does  not  give  bail, 
or  if  he  gives  bail  within  ten  days  after  the  justification  of  the  bail,  the 
sheriff  must  file  with  the  clerk  the  order  of  arrest,  or,  where  it  was  granted 
by  the  court,  the  certified  copy  thereof  delivered  to  him,  with  his  return  there- 
upon indorsed,  the  papers  upon  which  the  order  of  arrest  was  granted,  and 
the  undertaking  given  on  the  part  of  the  plaintiff.  Where  an  order  of 
arrest,  directing  the  arrest  of  two  or  more  defendants,  has  been  executed 
as  to  one  or  more,  but  not  as  to  all  of  them,  the  sheriff  may  file  a  copy  of 
the  order  of  arrest,  instead  of  the  original. 


ARTICLB  FOURTH. 
CHASGora  Ain>  DxscHABGiva  Baiu 

Sacnov  591.  "When  defendant  may  be  sorrendered. 

592.  How  surrender  to  be  made ;  exoneration  of  bail  thereapon. 

593.  Bail  may  arrest  defendant 

594.  Voluntary  surrender ;  exoneration  of  bail  thereupon. 

595.  Rights,  etc. ;  of  sheriff  who  is  liable  as  biul. 

596.  Bail ;  how  proceeded  aginat. 

597.  Certain  executions  necessary  before  action  against  bail. 

598.  Duty  of  sheriff  on  such  executions. 

599.  Defenses  in  action  against  bail. 
€00.  Relief  of  bail  where  principal  is  imprisoned  on  criminal  charge. 
601.  Bail  exonerated  by  death,  etc 

§  691.  When  defendant  may  be  enxirendered.  Except  in  an  action  to 
recover  a  chattel,  the  bail  may  surrender  the  defendant  in  their  own  exon- 
eration, or  the  defendant  may  surrender  himself  in  exoneration  of  the  bail, 
before  the  expiration  of  the  time  to  answer,  in  an  action  against  them. 
The  surrender  must  be  made  to  the  sheriff  of  the  county,  where  the  defend- 
ant was  arrested. 

fi.592.  How  surrender  to  be  made ;  exoneration  of  bail  thereupon. 

Where  the  bail  surrender  the  defendant,  the  surrender  must  be  made  in  the 
following  manner : 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require  him,  in 
writing,  to  take  the  defendant  into  his  custody. 

2.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  delivered  to 
the  sheriff,  who  must  detain  the  defendant  in  his  custody  thereupon,  as  upon 
the  original  mandate,  and  must,  by  a  certificate  in  writing,  acknowledge  the 
toorrender.  Upon  the  application  of  the  bail,  made  upon  notice  to  the  plain- 
tiff's attorney,  and  upon  production  of  the  sheriff's  certificate  and  a  copy  of 
the  undertaking,  a  judge  of  the  court,  or  the  county  judge  of  the  county 
where  the  action  is  triable,  may  make  an  order,  directing  that  the  bail  be 
exonerated.  On  filing  the  order  and  the  papers  used  on  the  application 
therefor,  the  bail  are  exonerated  accordingly. 
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g  593.  BaU  may  arrast  dafendant  [Amended  bt  Gh.  416  op  1877.] 
For  the  purpose  of  eurrendering  tlie  defendant,  the  bail,  at  any  place  or  at 
any  time  before  they  are  finally  charged,  may  themselves  arrest  him,  or  by 
a  written  authority,  indorsed  on  a  cert^ed  copy  of  the  undertaking,  may 
empower  another  person  to  do  so ;  and  one  or  more  of  the  bail  may  thus 
arrest  and  surrender  the  defendanti  although  the  others  do  not  join  with 
him  or  them,  for  that  purpose. 

§  694.  Volnntaxy  aoxrender ;  ezonaration  of  bail  tbareiqion.  Where 
the  defendant  surrenders  himself  in  exoneration  of  his  bail,  he  must  present 
himself  to  the  sheriff,  and  require  the  sheriff,  in  writing,  to  take  him  into 
custody,  in  exoneration  of  his  bail.  The  sheriff  must  detain  him  accord- 
ingly, as  prescribed  in  subdivision  second  of  section  five  hundred  and  ninety- 
two  of  this  act;  and,  if  requested  by  the  ball,  at  any  time  after  the  surrender, 
the  sheriff  must,  by  a  certificate  in  writing,  acknowledge  the  surrender.  An 
order  for  the  exoneration  of  the  bail  may  be  procured,  as  prescribed  in  section 
five  hundred  and  ninety-two  of  this  act 

8695.  Rights,  eta,  of  fidxeiifF  who  is  liable  as  bail  Where  the  sheriff 
able  as  bail,  he  has  all  the  rights  and  privileges,  and  is  subject  to  all  the 
duties  and  liabilities  of  bail ;  and  bail  given  by  him,  in  order  to  discharge 
himself  from  liability,  must  be  regarded  as  the  bail  of  the  defendant  in  the 
action.  But  this  section  does  not  apply  to  an  action  to  recover  a  chattel;  or 
to  a  case  where  a  defence  arises  to  an  action  against  the  bail,  in  consequence 
of  an  act  or  omission  of  the  sheriff. 

§  596.  Bail ;  how  proceeded  agaixist  In  case  of  failure  to  comply  vrith 
the  undertaking,  the  bail  may  be  proceeded  against  by  action,  and  not 
otherwise. 

§  697.  Certain  ezecntLons  neoeesaxy  before  action  against  bail    An 

action  may  be  brought,  as  prescribed  in  the  last  section,  in  a  case  where  the 
order  of  arrest  could  be  granted  only  by  the  court,  at  any  time  after  the  bail 
have  failed  to  comply  with  their  unaertaking.  Where  the  undertaking  was 
given  in  an  action  to  recover  a  chattel,  an  action  may  be  brought  thereupon, 
at  any  time  after  the  return,  wholly  or  partly  unsatisfied,  of  an  execution  for 
the  delivery  of  the  possession  of  the  chattel,  with  respect  to  which  the  order 
of  arrest  was  granted.  In  any  othdr  case,  an  action  cannot  be  brought,  as 
prescribed  in  the  last  section,  until  the  following  requisites  have  been 
complied  with : 

1.  An  execution,  against  the  property  of  the  c^efendant,  must  have  been 
issued  to  the  sheriff  of  the  county  in  which  he  was  arrested,  and  returned  by 
that  sheriff,  wholly  or  partly  unsatisfied. 

2.  An  execution,  against  the  j[>orson  of  the  defendant,  must  have  been 
issued  to  the  same  sheriff,  and  by  him  rctumod,  not  less  than  fifteen  days 
after  its  receipt,  to  the  effect  that  the  defendant  could  not  be  found  within 
his  county. 

§698.  Duty  of  sherifF  on  such  ezecotion.  f Amended  by  Ch.  416  or 
1877.]  The  sheriff  must  diligently  endeavor  to  enforce  an  execution  issued 
and  delivered  to  him,  as  prescribed  in  the  last  section,  notwithstanding  any 
direction  he  may  receive  from  the  plaintiff  or  his  attorney. 

§  599.  Defenses  in  action  against  bail  [Amended  bt  Ch.  416  of  1877.] 
In  an  action  against  bail,  it  is  a  defence,  that  an  execution,  against  the  prop- 
erty, or  against  the  person,  of  the  defendant  in  the  original  action,  was  not 
issued,  as  prescribed  in  section  five  hundred  and  ninety-seven  of  this  act ; 
or  that  it  was  not  issued  in  sufficient  time  to  enable  the  sheriff  to  enforce  it ; 
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or  that  a  direction  was  giyen,  or  other  fraudulent  or  collusive  means  wera 
used,  by  the  plaintiff  or  his  attorney,  to  prevent  the  service  thereof. 

§  600.  Relief  of  bail  where  principal  is  imprisoned  on  criminal 
diaxf^  If  the  defendant  in  the  original  action,  after  his  discharge  upon 
bail  is  imprisoned,  either  within  or  vrithout  the  State,  upon  a  criminal 
charge,  or  a  conviction  of  a  criminal  offence,  the  court,  in  which  an  action 
against  the  bail  is  pending,  may,  before  the  expiration  of  the  time  to  answer, 
and  upon  notice  to  the  adverse  party,  make  such  an  order  for  the  relief  of  the 
biul,  as  justice  requires. 

§601.  Ban  exonemted  by  deatii,  etc  [Amenbbd  bt  Ch.  416  of  1877.] 
Except  in  an  action  to  recover  a  chattel,  the  bail  must  be  exonerated  where 
dUier  of  the  following  events  occurs,  before  the  expiration  of  the  time  to 
answer  in  an  action  against  them : 

1.  The  death  of  the  ori^nal  defendant. 

2.  His  legal  discharge  nt)m  the  obligation  to  render  himself  amenable  to 
the  process,  direction,  or  proceedings,  with  respect  to  which  the  undertaking^ 
of  the  bail  was  made. 

S.  His  surrender  to  the  sheriff  of  the  county  where  he  was  arrested,  as 
prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  action  against 
the  bail,  the  court  may,  in  its  discretion,  impose  the  payment  of  the  plaintiff's 
costs  and  expenses,  incurred  after  the  return  of  the  execution  against  the 
person,  as  a  condition  of  allovdng  the  exoneration.  And  the  court  may,  by 
an  order,  made  upon  notice  to  the  adverse  party,  fi;rant  such  further  time  as: 
it  deems  just,  after  answer,  for  the  surrender  of  tne  original  defendant.  In 
that  case,  his  surrender,  within  the  time  so  granted,  has  the  same  effect  atf 
if  it  had  been  made  before  answer. 


TITLE  II. 
Injundkn. 

Amcuil.  Cases  where  an  injimction  may  be  granted  |  ^rantSng^  and  service  of  aa 
injuncticni  order. 
2.  Security. 
d.  Yacati^  or  modifying  an  Injunction  order. 

ARTICLE  PIBST. 

Cftsn  WHSBB  Av  nrjmronov  vat  bb  ghantet)  ;  aRABnva  Ajrn  Skbhcb  of  av  Lrjmroisotf 

Qrdbb. 

fhwuug  602.  Writ  of  injonction  ^bolislied,  and  order  Bubetitated. 

603.  Injunction,  when  the  right  thereto  depends  upon  the  nature  of  the  action* 

604.  Id. ;  when  the  right  thereto  depends  upon  extrinsic  facts. 

605.  Restrictions  upon  injunctions  to  restrain  State  officers. 

606.  By  whom  injunction  granted  in  other  cases. 

607.  Proof  necessary  to  procure  injunction. 

608.  At  what  time  the  oraer  may  be  granted. 

'  609.  When  notice  reciuired  or  not  requirad.    Injunction  pending  an  application* 

610,  Order  must  recite  groonds  \  service  of  order. 
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§  602.  Wxit  of  Injimctloin  abolished,  and  order  BobBtttnted.    The 

ymi  of  injunction  has  been  abolished.    A. temporary  injunction  may  be 
granted  by  order,  as  prescribed  in  this  article. 

§  603.  Iqtinction,  when  the  right  thereto  depends  upon  the  nature 
of  the  action.  Where  it  appears,  from  the  complaint,  that  the  plaintiff 
demands,  and  is  entitled  to  a  judgment  against  the  defendant,  restraining 
the  commission  or  continuance  of  an  act,  the  commission  or  continuance  of 
which,  during  the  pendency  of  the  action,  would  produce  injury  to  the 
plaintiff,  an  injunction  order  may  be  granted  to  restrain  it.  The  case,  pro- 
vided fdr  in  this  section,  is  described  in  this  act,  as  a  case  where  the  right 
to  an  injunction  depends  upon  the  nature  of  the  action. 

§  604.  Id. ;  when  the  right  thereto  depends  upon  estrinsie  fSLOta 

[A^i£ND£D  BY  Ch.  416  OF  1877.]    In  either  of  the  following  cases,  an  iiguno- 
tion  order  may  also  be  granted  in  an  action : 

1.  "Where  it  appears,  by  affidavit,  that  the  defendant,  during  the  pen- 
dency of  the  action,  is  doing,  or  procuring,  or  suffering  to  be  done,  or  threat* 
ens,  or  is  about  to  do,  or  to  procure,  or  suffer  to  be  done,  an  act,  in  violation 
of  the  plaintiff's  rights,  respecting  the  subject  of  the  action,  and  tendinK  to 
render  the  judgment  ineffectual,  an  injunction  order  may  be  granted  to 
restrain  him  therefrom. 

2.  Where  it  appears,  by  affidavit,  that  the  defendant,  during  the  pendency 
of  the  action,  threatens,  or  is  about  to  remove,  or  to  dispose  of  his  property^ 
with  intent  to  defraud  the  plaintiff,  an  injunction  order  may  be  granted,  to 
restrain  the  removal  or  disposition. 

J  I  605.  Restrictions  npon  injunction  to  restrain  State  officers.  Where 
uty  is  imposed  by  statute  upon  a  State  officer,  or  board  of  State  officers, 
an  injunction  order  to  restrain  him  or  them,  or  a  person  employed  by  him 
or  them,  from  the  performance  of  that  duty,  or  to  prevent  the  execution  of 
the  statute,  shall  not  be  panted,  except  by  the  supreme  court,  at  a  general 
term  thereof,  sitting  in  the  department  in  which  the  officer  or  board  is 
located,  or  the  duty  is  required  to  be  performed ;  and  upon  notice  of  the 
application  therefor  to  the  officer,  board,  or  other  person  to  be  restrained. 

§  606.  By  whom  ixqunction  granted  in  other  easea  Except  where  it 
is  otherwise  specially  prescribed  by  law,  an  injunction  order  may  be  granted 
by  the  court  in  which  the  action  is  brought,  or  by  a  judge  thereof,  or  by  any 
county  judge;  and  where  it  is  granted  by  a  judge,  it  m&7  be  enlorced  as 
the^gSleifoirthg  court.  ^-"^ ^ ''^•'^ — '^n.^-^-v 

§  607.  Proof  necessary  to  procnre  iiqnnction.  [ABnsNBEB  by  Ch.  416 
OF  1877.]  The  order  may  be  granted,  where  it  appears  to  the  court  or  judge, 
by  the  affidavit  of  the  plaintm,  or  any  other  person,  that  sufficient  grounds 
exist  therefor. 

8  608.  At  what  time  the  order  may  be  granted.  [Ambnded  bt  Ch. 
416  OF  1877.]  The  order  may  be  granted  to  accompany  the  summons,  or  at 
any  time  after  the  commencement  of  the  action,  and  before  final  judgment. 

§  609,  When  notice  required  or  not  required.  Injunction  pending 
an  applicatioa  [Amended  by  Ch.  416  op  1877.]  The  order  maybe 
granted,  upon  or  without  notice  in  the  discretion  of  the  court  or  judge,  unless 
the  defendant  has  answered ;  in  which  case,  it  can  be  granted  only  upon 
notice,  or  an  order  to  show  cause.  Where  an  application  for  an  injunction 
is  made  upon  notice,  or  an  order  to  show  cause,  either  before  or  after  answer, 
the  court  or  judge  may  eigoin  the  defendant,  until  the  hearing  and  decision 
of  the  application. 
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J  610.  Order  must  recite  grounds ;  service  of  order.  The  injunction 
8r  most  briefly  recite  the  grounds  for  the  injunction.  Where  it  is  granted 
by  the  court,  it  must  be  served  by  deliverinff  a  certified  copy  thereof ;  where 
it  is  grauted  by  a  judge,  it  must  be  served  by  showing  the  original  order, 
and  delivering  a  copy  thereof.  Service  of  the  order,  upon  a  corporation, 
may  be  made  as  prescribed  in  this  act,  for  making  personal  service  of  a  sum- 
mons upon  a  corporation.  Copies  of  the  papers,  upon  which  the  order  was 
granted,  must  be  delivered  with  the  copy  of  the  oiaer. 

ARTICLE  SECOITD. 

Bbcurxtt. 

SacnoH  611.  Secnrity,  on  stayine  proceedings  in  an  action*  before  triaL 

612.  Id. ;  after  trial,  and  before  judgment. 

613.  Id. ;  after  judgment. 

614.  Money  deposited  may  be  paid  over. 

615.  Undertaking  to  be  cancelled  thereupon. 

616.  Becority,  on  staying  proceedings  after  verdict*  fai  ejectment  or  Acmex* 

617.  Id.  I  damages  to  include  waste. 

618.  Deposit  may  be  dispensed  with. 

619.  Undertaking  and  deposit }  when  dispensed  with* 

620.  Security  in  other  cases. 

621.  Special  cases  excepted. 

*622.  When  undertaking  deemed  forfeited. 

623.  Damages;  how  ascertained. 

624.  Damages  sustained  bv  a  third  person. 

625.  Action  on  the  imdertaling. 

§611.  Secozity,  on  staying  proceedings  in  an  action,  before  trial 

An  injunction  order  shall  not  be  granted^  to  stay  the  trial  of  an  action,  in 
vhich  the  complaint  demands  judgment  for  a  sum  of  money  only,  after  issue 
has  been  joined  therein,  unless  the  party  applying  therefor  gives  an  under- 
taking to  the  party  enjoined,  with  sufficient  sureties,  to  the  effect,  that  he 
will  pay  to  the  party  einoined,  or  his  representative,  all  damages  and  costs, 
which  may  be  recovered  by  him  in  the  action  stayed  by  the  injunction,  not 
exceeding  a  sum,  specified  in  the  undertaking ;  and,  also,  all  damages  and 
costs  that  may  be  awarded  to  him  in  the  action  in  which  the  injimction  order 
is  granted. 

?612.  Id. ;  after  tdal,  and  befidre  judgment  An  injunction  order  shall 
be  granted,  to  stay  proceedings  in  an  action  spedfled  in  the  last  section, 
after  verdict,  report,  or  decision,  and  before  final  jud^ent  thereupon,  unless 
a  sum  of  money,  sufficient  to  cover  the  sum  awarded  by  the  verdict,  report, 
or  decision,  and  the  costs  of  the  action,  is  first  paid^  by  the  party  applying 
for  the  injunction  into  the  court,  in  which  his  action  is  commenced,  or  an 
midertakin^  for  the  payment  thereof,  with  interest,  is  given,  as  prescribed 
in  this  article. 

§  613.  Id. ;  after  judgment.  [Amended  bt  Ch.  416  of  1877.]  An  in- 
jmiction  order  shall  not  be  granted,  to  stay  proceedings  upon  a  judgment 
for  a  sum  of  money,  unless  the  following  requisites  are  complied  with,  by  the 
party  applying  therefor : 

1.  The  full  amount  of  the  judgment,  including  interest  and  costs,  piust  be 
paid  by  him,  into  the  court  in  which  his  action  is  commenced ;  or  an  under- 
taking in  lien  thereof  must  be  given,  as  prescribed  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  sufficient  sureties,  to  pay  to 

•  Stiieken  oat  by  oh.  416  of  1877. 
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the  party  enjoined  all  damages  and  costs  whicli  may  be  awarded  to  Mm  by 
the  court,  in  the  action  in  which  the  injunction  oixler  is  granted;  not  ex* 
ceeding  a  sum  sped&ed  in  the  undertaking. 

§  614.  Money  deposited  may  be  paid  over.  Money  paid  into  court, 
as  prescribed  in  the  last  two  sections,  may  be  paid  over,  by  the  direction  of 
the  court,  to  the  party  whose  proceedings  are  stayed,  upon  his  giving  an 
undertaking  to  the  x)eople  of  the  State,  with  sufficient  sureties,  in  a  sum 
fixed  by  the  court,  to  pay  the  money  and  interest,  or  any  part  theieof^  as 
directed  in  the  order  or  judgment  of  the  court. 

§  615.  nndertakiiig  to  be  caneelled  thereupon.  Where  money  so  paid 
into  court  has  been  paid  over  to  the  party  whose  proceedings  are  stayed,  if 
the  final  decision  of  the  action,  in  which  the  injunction  order  is  granted,  is 
against  the  party  obtaining  it,  the  court  must  give  such  directions,  as  justice 
requires,  \nm  respect  to  cancelling  the  undertaking  given  by  the  successful 
party ;  making  perpetual  the  injunction  stayinff  collection  of  the  judgment ; 
and  requiring  the  judgment  to  be  discharged  of  record. 

§  616.  Secml^^  on  storing  proeeedings  after  verdict,  in  edectment 
or  dower.  An  injunction  order  shall  not  be  granted,  to  stay  proceedings  in 
an  action  of  ejectment,  or  for  dower,  after  veraict,  report  or  decision,  unless 
the  party  applying  therefor  gives  an  undertaking,  with  sufficient  sureties,  to 
pay  to  the  party  enjoined,  or  his  representative,  all  damages  and  costs,  not 
exceeding  a  sum  specified  in  the  undertaking,  which  may  be  awarded  to 
him,  in  the  action  wherein  the  injunction  was  granted. 

§  617.  Id ;  damages  to  include  waste.  Where  an  undertaking  is  ^ven, 
as  prescribed  in  the  last  section,  the  damages  to  be  paid,  upon  the  vacating 
of  the  injunction  order,  or  the  decision  of  the  action  ajzainst  the  party  obtain* 
ing  it,  include,  not  only  the  reasonable  rents  and  profits  of  the  real  property, 
recovered  by  the  verdict,  report,  or  decision,  but  all  waste  committed  upon 
the  property,  after  the  granting  of  the  injunction. 

§  618.  Deposit  may  be  dispensed  with.  In  a  case,  where  money  is 
required  by  the  foregoing  sections  of  this  article,  to  be  paid  into  court,  the 
court  or  judge  may  dispense  with  the  payment,  and  may  require  the  party 
to  give,  in  lieu  thereof,  an  undertaking,  with  two  or  more  sureties,  to  pay  the 
sum  specified,  with  interest,  as  directed  by  the  court.  If  an  undertaking  is' 
required,  in  addition  to  the  deposit,  both  undertakings  may  be  contained  in 
the  same  instrument,  at  the  election  of  the  party  applying  for  the  injunction. 

^  619.  TThdertaUng  and  deposit;  when  dispensed  witlL  The  fore* 
^ing  sections  of  this  article  do  not  apply  to  a  case,  where  an  injunction 
order  is  applied  for,  to  stay  proceedings  in  another  action,  on  the  ground  that 
a  judgment,  verdict,  report,  or  decision  therein  was  obtained  by  actual  fraud. 
In  that  case,  the  court  or  judge  granting  the  injunction  order  may  dispense 
with  the  deposit  of  money,  or  the  execution  of  an  undertaking,  except  as 
prescribed  in  the  next  section. 

§  620.  Secmlty  in  other  casea  [Ambndbd  by  Ch.  416  of  1 877.1  Where 
special  provision  is  not  otherwise  made  by  law  for  the  security  to  be  given 
upon  an  injunction  order,  the  party  applying  therefor  must  give  an  under-' 
taking,  executed  by  him  or  by  one  or  more  sureties,  as  the  court  or  judge 
directs,  to  the  effecit,  that  the  plaintiflf  will  pay  to  the  party  enjoined,  such 
damages,  not  exceeding  a  sum,  specified  in  the  undertaking,  as  he  may  sus- 
tain by  reason  of  the  injunction,  il  the  court  finally  decides  that  the  plaintiff 
was  not  entitled  thereto. 
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§  621.  Special  cases  excepted.  The  foregoing  provisions  of  this  article 
do  not  affect  any  special  statutory  provision,  whereby  security  upon  granting 
an  Injunction  order  may  be  dispensed  mthy  in  a  particular  case,  or  the 
security  to  be  given  in  a  particular  case  is  otherwise  regulated. 

g  622.  [Stricken  out  by  Ch.  416  of  1877.] 

§  623.  Damages  how  ascertained.  [Ambnded  by  Ch.  416  of  1877.1  The 
damages,  sustained  by  reason  of  an  injunction,  may  be  ascertained  and 
determined  by  the  court,  or  by  a  Referee,  apnointed  by  the  court,  or  by  a 
writ  of  inquiry  or  otherwise  as  the  court  shall  direct ;  and  the  decision  of  the 
court  thereupon,  or  an  order  confirming  the  report  of  the  referee,  is  conclusive, 
as  to  the  amount  of  those  damages,  upon  all  the  persons  who  have  executed 
the  undertaking,  unless  it  is  reversed  upon  appeal.  The  court  may,  in  i1»  dis- 
cretion, direct  niat  the  sureties  have  notice  of  the  hearing,  or  of  an  appeal, 
end  may  prescribe  tlie  time  and  manner  of  giving  them  notice. 

^  624.  Damages  sustained  by  a  third  penon.  Where  the  defendant 
enjoined  was  an  officer  of  a  corporation,  or  joint  stock  association,  or  a  bailee, 
agent,  trustee,  or  other  representative  of  another,  and  the  damages  sustained 
by  him,  are  less  than  the  sum  specified  in  the  undertaking,  the  court  or 
the  referee  may  also  separately  ascertain  and  determine  the  damages  sus- 
tained, by  reason  of  the  injunction,  by  the  corporation,  association,  or  person, 
whom  the  defendant  represents,  to  an  amount  not  exceeding  the  surplus  of 
the  sum  sx>ecified  in  the  undertaking ;  and  those  damages  may  be  recovered 
in  a  separate  action,  brought  as  prescribed  in  the  next  section. 

§  625.  Action  on  the  nndertaking.  Where  the  damages  have  been 
ascertained  by  the  decision  of  the  court,  or  the  confirmation  of  a  referee's 
report,  as  prescribed  in  the  last  two  sections,  any  person,  entitled  to  the 
benefit  of  an  undertaking,  executed  pursuant  to  the  provisions  of  this  titie» 
may  bring  a;n  action  thereon,  without  further  leave  of  the  court. 


ARTICLE  THIBD. 

TAOJLTora  ob  MODnrmro  ah  Iir jcvonov  Qbdbb. 

Saonov  ^6.  Applicalaoii  to  vocate  or  modify,  without  notice. 

627.  Id.  I  apon  notice. 

628.  When  prior  motion  not  to  prejudice  subsequent  application. 

629.  New  undertaking  may  be  required. 

630.  Verified  answer  to  have  the  effect  only  of  an  affidavit. 
^^1.  When  merits  of  action  may  be  litigated. 

*632.  When  merits  not  to  be  litigated. 

*633.  Extrinsic  questions  of  fact  to  be  determined, 

*634.  Proof  upon  questions  of  fact. 

§  626.  ApplicatLon  to  vacate  or  modify  without  notice.  Where  the 
injunctiou  order  was  granted  without  notice,  the  party  enjoined  may  applvy 
upon  the  papers  upon  which  it  was  granted,  for  an  order  vacating  or  modi- 
fying the  injunction  order.  Such  an  application  may  be  made,  vdthout 
notice,  to  the  judge  who  granted  the  ord!er,  or  who  held  the  term  of  the 
court  whero  it  was  grantea ;  or  to  the  general  term  of  the  court.  It  cannot  be 
made  without  notice,  to  any  other  judge  or  term,  unless  the  applicant  pro- 
duces proof,  by  affidavit,  that,  by  reason  of  the  absence  or  other  disability 
of  the  judge  who  granted  the  order,  the  application  cannot  be  made  to  him; 

•  Strioken  out  by  Ch.  416  of  isn. 
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and  that  the  applicant  vriW  be  exposed  to  great  injury,  by  the  delay  required 
for  an  application  upon  notice.  The  affidavit  must  be  nled  with  the  clerk  ; 
and  a  copy  thereof,  and  of  the  order  vacating  or  modifying  the  injunction 
order,  must  be  served  upon  the  plaintiff's  attorney,  before  that  order  takes 
effect 

§  627.  Id. ;  upon  notice.    [Amended  by  Ch.  416  of  1877  and  by  Ch.  642 

OF  1879.]  Where  the  injunction  order  was  granted  without  notice,  or  where 
it  was  granted  upon  notice,  with  leave  to  apply  to  vacate  or  modify  it,  the 
party  enjoined  may  apply  upon  notice,  to  the  judge  who  granted  it,  or  to 
the  court,  at  a  term  where  a  contested  motion  in  the  action  may  be  heard, 
for  an  order,  vacating  or  modifying  the  injunction  order.  Such  an  application 
may  be  founded  upon  the  papers  upon  which  the  injunction  was  granted  ; 
or  upon  proof,  by  affidavit,  on  the  part  of  the  defendant ;  or  both.  Where 
it  is  founded  upon  proof  on  the  pari;  of  the  defendant,  it  may  be  opposed  by 
new  proof  by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  the 
injunction. 

§  628.  When  prior  motion  not  to  pregndice  snbseqiient  application. 

The  granting  or  denial  of  an  application,  made  as  prescribed  in  the  last  sec- 
tion, founded  only  upon  the  papers  upon  which  the  injunction  order  was 
granted,  does  not  prejudice  a  subsequent  application,  seasonably  made, 
founded  upon  proof,  by  affidavit,  on  the  part  of  the  defendant.  And  the 
granting  or  denial  of  either  application  does  not  prejudice  a  subsequent  appli- 
cation, seasonably  made,  founded  upon  the  faihire  of  a  complaint,  which  nad 
not  been  made  at  the  time  of  the  former  application,  to  set  forth  a  cause  of 
action,  sufficient  to  entitle  the  plaintiff  to  the  injunction  order,  upon  one  oir 
more  grounds,  recited  therein. 

§  629.  New  nndertaking  may  be  required.  Upon  the  hearing  of  an 
application  upon  notice,  to  vacate  or  modify  an  injunction  order,  the  court 
or  judge  may  require  a  new  undertaking,  in  the  same  or  in  a  different  sum, 
to  be  given  by  the  plaintiff,  with  the  like  sureties,  and  to  the  like  effect,  as 
upon  granting  an  original  order.  The  persons  executing  the  new  undertak- 
ing become  liable  thereon,  as  if  they  had  executed  it  upon  the  granting  of 
ihe  original  order.  The  persons  who  executed  the  original  undertaking 
remain  liable  thereon,  until  the  new  undertaking  is  given  and  approved,  and 
no  longer.  Upon  such  fiearing  the  court  or  judge  may^  where  the  alleged  uorong 
or  injury  is  not  irreparable  and  is  capable  of  being  adequately  compensated  for  in 
money^  vacate  the  injunction  order  upon  the  defendant's  executing  an  undertaking 
in  such  form  and  amount  and  with  such  sureties  as  the  court  or  judge  shall  direct, 
conditioned  to  indemnify  the  plaintiff  against  any  loss  sustained  by  reason  of  ix»- 
cating  such  injunction  order,     [Am'd  Ch.  404  of  1883 ;  Ch.  401  of  1884.] 

§  630.  Verified  answer  to  have  the  effect  only  of  an  afGLdavit.    Upon 

the  hearing  of  a  contested  application  for  an  injunction  order,  or  to  vacate  or 
modify  such  an  order,  a  veriiied  answer  has  the  effect  only  of  an  affidavit. 

§  631.  [Stricken  out  by  Ch.  416  of  1877.] 

§  632.  [Stricken  out  by  Ch.  416  of  1877.] 

§  633.  [Stricken  out  by  Ch.  416  of  1877.] 

§  634.  [Stricken  out  by  Ch.  416  of  1877.] 
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TITLE  III. 

AUiouihmsnt  of  property. 

AxnoLB  1.  Caaes  where  a  warrant  of  attachment  may  be  granted,  and  proceedings  npon 
granting  the  same. 

2.  Executing  the  wan*ant  pending  the  action. 

8.  Vacating  or  modifying  the  warrant ;  discharging  the  attachment. 

4.  Regulations  where  there  are  two  or  more  warrants  against  the  same  defend- 
ant. 

6.  Proteedings  after  judgment ;  rights  of  parties  and  duties  of  the  sheriff,  after 
the  warrant  is  vacated  or  anniUledy  or  the  attachment  discharged. 

ARTICLE  FIRST. 

GaOB  WHBBB  a  WABBAVT  of  AtTAOHMEHT    may   BH    OBABTBD  }    ASD  PBooEBDnras   VPOV 

aBAmura  thb  sahb. 

SicnoH  686.  In  what  actions  a  warrant  of  attachment  may  be  granted. 

636.  What  must  be  shown  to  procure  the  warrant. 

637.  Warrant  in  action  against  public  officer,  etc.,  for  peculation 

638.  When  and  by  whom  the  wan*ant  may  be  granted. 

639.  Affidavits  to  be  filed. 

640.  Securitv  on  obtaining  warrant. 

641.  Contents  of  warrant ;  to  whom  directed. 

642.  Validity  of  undertaking. 

§  635.  In  what  actions  a  warrant  of  attachment  may  be  granted. 

[Amended  bt  Ch.  416  of  1877.]  A  warrant  of  attachment  against  the 
property  of  one  or  more  defendants  in  an  action,  may  be  granted  upon  the 
application  of  th)9  plaintiff,  as  specified  in  the  next  session,^  where  the  action 
28  to  recover  a  sum  of  money  only  as  damages  for  one  or  more  of  the  follow- 
ing causes : 

1.  Breach  of  contract,  express  or  implied,  other  than  a  contract  to  marry. 

2.  Wrongful  conversion  of  personal  property. 

3.  Any  other  injury  to  personal  property,  in  consequence  of  negligence, 
fraud,  or  other  wrongful  act. 

§  636.  What  miiat  be  shown  to  procmre  the  waxrant  [Ambndbd 
BT  Ch.  416  OF  1877.]  To  entitle  the  plaintiff  to  such  a  warrant,  he  must 
Bhow,  by  affidavit,  to  the  satisfaction  of  the  judge  granting  the  same,  as 
followB : 

1.  That  one  of  the  causes  of  action  specified  in  the  last  section  exists 
against  the  defendant.    If  the  action  is  to  recover  damages  for  breach  of  a   y 
contract,  the  affidavit  must  show  that  the  plaintiff  is  entitled  to  recover  a  ^ 
sum  stated  therein,  over  and  above  all  counter-claims  known  to  him.  v 

2.  That  the  defendant  is  either  a  loreign  corporation  or  not  a  resident  of  V 
{be  State  ;  or,  if  he  is  a  natural  person  and  a  resident  of  the  State,  that  he 
has  departed  therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid  the 
service  of  a^  summons,  or  keeps  himself  concealed  therein  with  the  like 
intent ;  or,  if  the  defendant  is  a  natural  person,  or  a  domestic  corporation, 
that  he  or  it  has  removed,  or  is  about  to  remove,  property  from  the  State, 
with  intent  to  defraud  his  or  its  creditors ;  or  has  assigned,  disposed  of  or 

*So  In  tbe  original. 
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secretedy  or  is  aboat  to  aasigny  dispoee  of,  or  secrete  propeityi  with  the  ]ik» 

intent. 

§  637.  Waxrant  in  action  against  paUic  offlceTf  eta,  for  pecnlatton. 
[Amended  bt  Ch.  416  of  1877.]  A  warrant  of  attachment,  against  the- 
property  of  one  or  more  defendants  in  an  action,  may  also  be  granted,  npon 
the  application  of  the  plaintiff,  where  the  complaint  demands  judgment 
for  a  sum  of  money  only ;  and  it  appears,  by  amdavit,  that  the  action  is 
brought  to  recover  money,  funds,  credits,  or  other  property,  held  or 
owned  by  the  State,  or  held  or  owned,  officially  or  olJierwise,  for  or  in 
behalf  of  a  public  or  governmental  interest,  by  a  municipal  or  other  public 
corporation,  board,  officer,  custodian,  agency  or  a^ent  of  the  State,  or  of  a 
city,  county,  town,  village,  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  which  tho  defendant,  has,  without  right,  obtained^ 
received,  converted  or  disposed  of;  or  in  the  obtaining,  reception,  payment, 
conversion,  or  disposition  of  which,  without  right,  he  nas  aided  or  abetted ; 
or  to  recover  damages  for  so  obtaining,  receiving,  paying,  converting,  or  dis* 
X>osing  of  the  same ;  or  the  aiding  or  abetting  thereof.  In  order  to  entitle 
the  plaintiff  to  a  warrant  of  attacnment,  in  a  case  specified  in  this  section, 
he  must  show,  by  affidavit,  to  the  satisfaction  of  the  judge  granting  it,  thai 
a  sufficient  cause  of  action  exists  against  the  defendant,  for  a  sum,  stated  in 
the  affidavit. 

g  638.  When  and  by  whom  tba  warrant  maybe  granted.  [Abcended 
BT  Ch.  416  OF  1877.]  The  warrant  may  be  granted  by  a  judge  of  the  court, 
or  by  any  county  judge  to  accompany  the  summons,  or  at  any  time  after  the 
commencement  o{  the  action,  and  before  final  judgment  therein.  Personal 
service  of  the  summons  must  be  made  upon  the  defendant,  against  whose 
property  the  warrant  is  granted,  vdthin  thirty  days  after  the  granting 
thereof;  or  else,  before  the  expiration  of  the  same  time,  service  of  tne  sum- 
mons by  publication  must  be  commenced,  or  service  thereof  must  be  made 
without  the  State,  pursuant  to  an  order  obtained  therefor,  as  prescribed  in 
this  act ;  and  if  publication  has  been,  or  is  thereafter  commenced,  the  ser- 
vice must  be  made  complete,  by  the  continuance  thereof. 

§  639.  AfELdavits  to  be  ffled.  [Amended  by  Ch.  416  of  1877.]  The 
plaintiff  procuring  the  warrant  must,  within  ten  days  after  the  granting 
thereof,  cause  the  affidavits,  upon  which  it  was  granted,  to  be'filed  in  the 
office  of  the  clerk. 

§  640.  Security  on  obtaining  warrant.  The  judge,  before  granting  the 
warrant,  must  require  a  vrritten  undertaking  on  the  part  of  the  plaintiff, 
with  sufficient  sureties,  to  the  effect,  that  S  the  defendant  recovers  judg- 
ment, or  if  the  warrant  is  vacated,  the  plaintiff  will  pay  all  costs,  which 
may  be  awarded  to  the  defendant,  and  all  damr.ges,  which  he  may  sustain 
by  reason  of  the  attachment,  not  exceeding  the  sum  specified  in  the  under- 
taking, which  must  be  at  least  two  hundred  and  fifty  dollars.  But  this  sec- 
tion does  not  apply  to  a  case,  where  the  action  is  brought  for  a  cause  specified 
in  section  six  hundred  and  thirty-seven  of  this  act,  or  where  it  is  specially 
prescribed  by  law  that  security  may  be  dispensed  with,  or  where  the  secu- 
rity to  be  ^ven  is  specially  regulated  by  law. 

§  641.  Contents  of  warrant ;  to  whom  directed  The  warrant  must 
be  subscribed  by  the  judge  and  the  plaintiff's  attorney,  and  must  briefly 
recite  the  ground  of  the  attachment.  It  may  be  directed,  either  to  the 
sheriff  of  a  particular  county,  or,  generally,  to  the  sheriff  of  any  county.  It 
must  require  the  sheriff  to  attach  and  safely  keep,  so  much  of  the  property, 
within  his  county^  which  the  defendant  has,  or  which  he  may  have,  at  any 
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fime  before  final  judgment  in  the  action,  as  will  satisfy  the  plaintiff's  de* 
maud,  with  costs  and  expenses.  The  amount  of  the  plaintiff's  demand  must 
be  specified  in  the  warrant,  as  stated  in  the  affidavit.  Warrants  may  be 
iasoed  at  the  same  time,  to  sheriffs  of  different  counties. 

§  642.  Validity  of  midertaklngi  It  is  not  a  defense  to  an  action  upon 
an  undertaking,  given  upon  granting  a  warrant  of  attachment,  that  the 
waxrant  was  granted  improperly,  for  want  of  jurisdiction,  or  for  any  other 
cauae. 

ARTICLE  SECOND. 

BiBUWinci  Tsa  Wabbaut  FBafDoro  tub  Aokeov. 

^Bmjnov  648.  Judge  who  granted  warrant  controla  its  ezecation  i  power  of  the  oouri 

thereupon. 

644.  Sheriff  must  attach  property  of  defendant. 

645.  What  interest  in  real  property  may  be  attached. 

S46.  Attachment  of  nnpaid  Bobscription  to  foreign  corporaUon* 

647.  Id. ;  interest  in  corporation. 

648.  Id. ;  negotiable  secarities. 

649.  How  property  to  be  attached. 

650.  Certificate  of  defendant's  interest  to  be  famished. 

651.  Person  refusing  certificate  may  be  examined. 

652.  Rights  of  owner  or  master  of  vessel  on  which  goods  have  been  shipped. 

653.  Fore^ing  section  not  to  apply  in  certain  cases. 

654.  Sheriff  must  make  inventory. 

655.  Sheriff  may  maintain  actions. 

656.  Perishable  goods  to  be  sold. 

657.  Claim  of  proi>ertv ;  how  tried. 

658.  Proceedings,  if  claimant  succeeds. 

659.  Finding,  not  to  prejudice  right  of  claimant. 

660.  Proceedings  on  claim  to  domestic  vesseL 

661.  Appraisers  to  be  sworn }  valuation  to  be  returned. 

662.  Undertaking  to  be  given. 

663.  Vessel ;  when  to  be  discharged. 

664.  When  undertaking  to  be  sued. 

665.  Defence  in  such  an  action ;  plaintiff's  recovery. 

666.  Foreign  vessel ;  how  valued. 

667.  Notice  thereof. 

668.  Plaintiff  to  give  undertaking  with  sureties. 

669.  Vessel ;  when  to  be  discharged. 

670.  Terms  on  which  debtor  may  claim  vessel. 

671.  672»  673.  When  vessel  to  be  sold. 

674.  Sheriff  to  keep  propertv. 

675.  Sheriff  may  bo  directed  to  pay  money  into  court. 

676.  When  he  may  be  directed  to  release  oi*  deliver  property. 

677.  Plidntiff  may  bring  action  in  name  of  himself  and  the  sherilt  i 

678.  How  leave  to  biing  such  an  action  procured. 

679.  Plaintiff  may  be  joined  with  sheriff,  after  action  commenced. 

680.  Judge  to  direct  as  to  management  of  such  an  action,  etc 

681.  Return  of  inventory ;  how  enforced. 

§  643.  rStricken  out  by  Ch.  416  of  1877.] 

S644.  ShexiflFmnst  attach  property  of  defendant.  [Amended  bt  Ch* 
OF  1877.]  The  sheriflf  must  immediately  execute  the  warrant,  by- 
levying  upon  BO  much  of  the  personal  and  real  property  of  the  defendant, 
^thin  nis  county,  not  exempt  from  levy  and  sale  by  virtue  of  an  execution, 
86  'Will  satisfy  the  plaintiff's  demand,  with  the  costs  and  expenses.  He 
maflt  take  into  his  custody  all  books  of  account,  vouchers,  and  other  papers, 

^ _         Mm  M  ■!  T       I      1 

•  Stilfikon  out  by  Ch.  416  of  2877. 
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relating  to  the  personal  property  attached,  and  all  evidences  of  the  defend- 
ant's title  to  the  real  property  attached,  which  he  must  safely  keep,  to  be 
disposed  of,  as  prescribed  in  this  title.  The  sheriff,  to  whom  a  warrant  of 
attachment  is  delivered,  may  levy,  from  time  to  time,  and  as  often  as  is 
necessary,  until  the  amount,  for  which  it  was  issued,  has  been  secured,  or 
final  judgment  has  been  rendered  in  the  action,  notwithstanding  the  expi- 
ration of  his  term  of  office. 

§  645.  What  interest  in  real  property  may  be  attached.    The  real 

property,  which  may  be  levied  upon  by  virtue  of  a  warrant  of  attachment, 
includes  any  interest  in  real  property,  either  vested  or  not  vested,  which  is 
capable  of  being  alienated  by  the  defendant. 

§  646.  Attachment  of  unpaid  subscilption  to  foreign  corporation. 

Under  a  warrant  of  attachment  against  a  foreign  corporation,  other  than  a 
corporation  created  by  or  under  the  laws  of  the  United  States,  the  sheriff 
may  levy  upon  the  sum  remaining  unpaid  upon  a  subscription  to  the  capital 
stock  of  the  corporation,  made  by  a  person  within  the  county ;  or  upon  one 
or  more  shares  of  etock  therein,  held  by  such  a  person,  or  transferred  by 
him,  for  the  purpose  of  avoiding  payment  thereof. 

8  647.  Id. ;  interest  in  corporation.  The  rights  or  shares  which  the 
defendant  has  in  the  stock  of  an  association  or  corporation,  together  with 
the  interests  and  profits  thereon,  may  be  levied  upon ;  and  the  sheriff's 
certiiicate  of  the  sale  thereof  entitles  the  purchaser  to  the  same  rights  and 
privileges,  vdth  respect  thereto,  which  the  defendant  had,  when  they  were 
60  attached. 

§  64d.  Id. ;  bond,  note,  eta  [Amenbbd  bt  Ch.  416  of  1876.]  The 
attachment  may  also  be  levied  upon  a  cause  of  action  arising  upon  contract ; 
including  a  bond,  promissory  note,  or  other  instrument  for  the  payment  of 
money  only,  negotiable,  or  otherwise,  whether  past  due,  or  yet  to  become 
due,  executed  by  a  foreign  or  domestic  government.  State,  county,  publio 
officer,  association,  municipal  or  other  corporation,  or  by  a  private  person, 
either  within  or  without  the  State ;  which  belongs  to  the  defendant,  and  is 
found  ¥dthin  the  county.  The  levy  of  the  attachment  thereupon  is  deemed 
a  levy  upon,  and  a  seizure  and  attachment  of,  the  debts  represented 
thereby. 

§  649.  How  properly  attached-  A  levy  under  a  warrant  of  attachment 
must  be  made  as  follows : 

L  Upon  real  property,  by  filing  with  the  clerk  of  the  county  where  it  is 
situated,  a  notice  of  the  attachment,  stating  the  names  of  the  parties  to  the 
action,  the  amount  of  the  plaintiff's  claim,  as  stated  in  the  warrant,  and  a 
description  of  the  particular  property  levied  upon.  The  notice  must  be 
subscribed  by  the  plaintiffs  attorney,  adding  the  office  address ;  and  must 
be  recorded  and  inaexed  by  the  clerk,  in  the  same  book,  in  li  /;e  manner, 
and  with  like  effect,  as  a  notice  of  the  pendency  of  an  action. 

2.  Upon  the  personal  property  capable  ot  manual  delivery,  including  a 
bond,  a  promissory  note,  or  other  instrument  for  the  payment  of  money, 
by  taking  the  same  into  the  sheriff^s  actual  custody.  He  must  thereupon, 
without  delay,  deliver  to  the  person  from  whose  possession  the  property  is 
taken,  if  any,  a  copy  of  the  warrant,  and  of  the  affidavits  upon  which  it 
was  mintecL 

3.  Upon  other  personal  property,  by  leaving  a  certified  copy  of  the  war- 
rant, and  a  notice  showing  the  property  attached,  with  the  person  holding 
the  same ;  or,  if  it  consists  of  a  demand,  other  than  as  specined  in  the  last 
subdivision,  with  the  person  against  whom  it  exists;  or,  if  it  consists  of 
right  or  share  in  the  stock  of  an  association  or  corporation,  or  interest  or 
profits  thereon,  with  the  president,  or  other  head  of  the  association  or  cor 
poration,  or  the  secretary,  cashier,  or  managing  agent  thereof. 
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4.  Upon  property  discovered  in  any  nction  hrought  as  prescribed  in  subdi- 
vision  two  of  section  six  hundred  and  fifty, fim  of  this  act^  by  entering  in  the 
proper  clerk's  office^  the  jtulgmeiU  rendered  in  said  action^  and  iherecfUfr 
leying  on  said  property  in  the  manner  prescribed  in  subdiuisians  one,  two  and 
three  of  this  section.     [Am'd  CHa  642  OF  1870  AND  604  OF  1889  ] 

§  650.  CerttBeata  of  definidaiitf b  inMralrt  to  bo  flmiiahed.  Upon  thii 
application  of  a  sheriff,  holding  a  warrant  of  attachmenti  the  president  tft 
other  head  of  an  association  or  corporafion^  or  the  secretaryi  cashier,  or  many 
sging  agent  thereof,  or  a  debtor  of  the  defendant,  or  a  person  holding  prop- 
erty, including  a  bond,  promissory  note,  or  other  instrument,  {or  the  pay- 
ment of  money,  belongii^  to  the  defendanti  must  furnish  to  the  sheriff  a 
certificate,  under  his  hand,  specifying  the  rights  eft  number  of  shares  of  tha 
defendant,  in  the  stock  of  the  association  or  corporation,  with  all  dividends 
declared,  or  incumbrances  thereon ;  or  the  amount,  nature,  and  description 
of  the  property  held  for  the  benefit  of  the  defendant,  or  of  the  defendanVs 
interest  in  property  so  held,  or  of  the  debt  or  demand  owing  to  the  defend- 
ant as  the  case  requires. 

§  651.  PoiBoii  refiudng  eartifloato  siay  bo  azamiaod.  If  a  person,  to 
whom  application  is  made,  as  prescribed  in  the  last  section,  refuses  to  giv^ 
such  a  certificate ;  or  if  it  is  made  to  appear,  by  afiidavit,  to  the  satisfaction 
of  the  court,  or  a  judge  thereof,  or  the  county  judge  of  the  county  to  which 
the  warrant  is  issued,  that  there  is  reason  to  suspect  that  a  certificate  given 
by  him  is  untrue,  or  that  it  fails  fully  to  set  forth  the  facts  required  to  be 
shown  thereby ;  the  court  or  judge  may  make  an  order  directing  him  to 
attend,  at  a  specified  time,  and  at  a  place  within  the  county  to  which  the 
warrant  is  issued,  and  submit  to  an  examination  under  oath,  concerning  the 
same.  The  order  may,  in  the  discretion  of  the  court  or  judge,  direct  aki 
appearance  before  a  referee  named  therein. 

§  652.  Rights  of  ownor  or  master  of  ^^assals  by  which  goods  havf 
bMa  tshipped.  Except  as  otherwise  prescribed  in  the  next  section,  the 
owner  or  master  of  a  vessel,  on  board  of  which  ^oods  of  a  defendant,  against 
whom  a  warrant  of  attachment  is  issued,  have  neen  shipped  for  transporta* 
tion,  without  lesMpment  or  transshipment  in  the  Btate,  to  a  port  eft  ^laca 
without  the  State,  may  transport  and  deliver  them  according  to  their  destf>' 
nation,  notvrithstanding  the  warrant ;  unless  the  plaintiff,  his  agent,  d 
attorney,  executes  to  the  owner  or  the  master  of  the  vessel,  a  written  under^ 
taking,  vdth  sufficient  sureties,  in  a  sum  Bped&ed.  therein,  to  pay  him  all 
expenses,  damages,  and  charges,  which  may  be  incurred  by  him,  or  to  whiek 
he  may  be  subjected,  for  nnladinff  the.  goods  from  the  vessel,  and  for  aU 
necessary  detention  of  the  vessel  for  that  purpose.  The  undertaking  must 
be  approved,  with  respect  to  its  form,  the  sum  specified  tiierein,  and  the 
sufficiency  of  the  sureties,  by  a  judge  of  the  court,  or  the  county  judge  of  the 
county  wherein  the  vessel  is  situated,  or,  in  the  city  and  county  of  New 
York,  by  a  judge  of  a  superior  city  court  vrithin  Uiat  city  and  county. 

§  653.  Foregoliig  saotkm  not  to  ^vply  ia  oertain  casea  The  last 
section  does  not  apply,  where  the  owner  or  master,  before  the  shipment  of 
the  goods,  had  actual  information  of  the  granting  at  the  warrant,  or  whcite 
he  mis,  in  any  wise,  connived  at,  or  been  privy  to,  the  shipment  thereof,  for 
the  purpose  of  screening  them  from  legal  process,  or  of  hindering,  delaying, 
or  defrauding  creditors. 

§  654.  Sheriff  most  make  inventory.  The  sheriff  must  immediately 
after  levying  imder  a  warrant  of  attachment,  make,  with  the  assistance  of 
two  disinterested  freeholders,  a  description  of  the  real  property,  and  a  just 
and  true  inventory  of  the  x)ersonal  property,  upon  which  it.  was  levied,  and 
of  the  booksi  vouchers,  and  other  papers  taken  into  his  custody,  statu 
therein  the  estimated  value  of  each  parcel  of  real  property  attached,  or 
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the  iateTeat  of  the  defendant  therein,  and  of  each  article  of  personal  prop- 
erty, enumerating  sach  of  the  latter  as  are  perishable.  The  inyentory  mnsk 
be  signed  by  the  sheriff  and  the  appraisers ;  and  must  i^ithin  five  days  after 
the  levy,  be  filed  in  the  office  of  the  clerk  of  the  county  where  the  proper^ 
is  attached. 

§  655.  Sheriff  to  eoUeet.  1.  The  sheriff  must,  subject  to  the  directiop 
of  the  oourt  or  judge,  collect  and  receive  all  debts,  effects  and  things  in 
action  attached  by  him.  He  may  maintain  any  action  or  special  proceed* 
ing  in  his  own  name  or  in  the  name  of  the  defendant,  which  is  necessary, 
for  that  purpose,  or  to  reduce  to  his  actual  possession  an  article  of  personal 
property,  capable  of  manual  delivery,  but  of  which  he  has  been  unable  to 
obtain  possession,  and  he  may  discontinue  such  an  action  or  special  pro- 
ceeding, at  such  time  and  on  such  terms,  as  the  court  or  judse  directsL 

2.  Where  the  summons  was  served  without  the  stattj  or  oy  publication^ 
puTswmt  io  an  order  obtained  for  that  purpose^  cw  prescribed  in  chapter  fifih 
of  t/iis  act ;  and  where  the  defendant  has  not  appeared  in  the  action  (otherwise 
&an  specially)  hut  has  made  default  and  before  entering  final  judgment^  the 
sheriff  may  in  aid  of  such  attachment,  maintain  an  action  against  the  attach- 
ment  debtor^  and  any  other  person  or  persons^  or  against  any  other  person  or 
persons  to  compel  the  discovery  of  anything  in  action^  or  other  property  oelonging 
io  the  attachment  debtor;  and  of  any  money^  thing  in  action^  or  other  property 
due  to  him,  or  held  in  trust /or  him,  or  to  prevent  the  transfer  thereof  or  the 
jHiyrnejit  or  delivery  thereof  to  him  or  any  other  person,  ana  the  sheriff  mavy 
in  aid  of  such  attachment,  aJso  maintain  any  other  action  a^gainst  the  attam- 
ment  dd)tor  and  any  other  person  or  persons^  or  against  any  other  person  or 
persons,  which  may  now  be  maintained  by  a  judgment  creditor  in  a  court  of 
equity,  either  before  the  return  of  an  execution  in  aid  thereof  or  after  the  return 
of  an  execution  unsatisfied  The  judgment  in  any  of  the  above  mentioned 
actions  must  provide  and  direct  that  the  said  property  shall  be  applied  by  the 
sheriff,  to  the  satisfaction  of  any  judgment  which  the  plaintiff  may  obtain  in 
ihe  attachment  action.     [Am'd  Oh.  504  OP  1889.] 

8  656.  Pestahable  goods  and  antmala  to  bo  aold.  [Ambndmd  bt  Oh. 
41d  of  1877.]  If  property  attached,  other  than  a  vessel,  is  perishable,  the 
omirt  or  jud^  m&y»  by  an  order,  made  with  or  without  notice,  as  the  urgency 
of  the  case,  in  its  or  his  opinion,  requires,  direct  the  sheriff  to  sell  it  at  public 
auction;  and  thereupon  the  sheriff  must  sell  it  accordingly.  If  it  consists 
of  liye  animals,  the  same  proceedings  may  be  had,  but  such  notice  shall  be 
giyen  to  the  parties  to  the  action,  of  the  application  for  the  order  as  the 
eoort  or  iudge  prescribes.  The  order  directing  the  sale  must  prescribe  the 
time  and  place  of  the  sale,  and  notice  thereof  must  be  given  in  such  manner 
and  for  such  time  as  is  prescribed  in  the  order.  The  sheriff  must  retain  in 
his  hands  the  jyroceeds  of  the  sale,  after  deducting  his  expenses,  as  allowed 
by  the  court  or  judge. 

§  657.  Claim  of  piupoiiy ;  how  triad.  If  the  goods  or  effects,  other 
than  a  vessel,  attached  as  the  property  of  the  defendant,  are  claimed  by  or 
in  behalf  of  another  person,  as  his  property,  the  sheriff  may,  in  his  dia* 
cretion,  empanel  a  jury  to  txy  the  validity  of  the  claim. 
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§  658.  FrocaadingBi  if  daimaint  sncoeecfai.  [Amxnbbd  bt  Ch.  416 
OP  1877.]  Ify  by  their  mquisition,  the  Jury  find  the  property  of  the  goods 
or  efEectB  to  have  been  in  the  claimant,  at  the  time  of  the  levy,  the  sneriff 
most  forthwith  deliver  them  to  him  or  his  agent ;  unless  the  plaintiff  gives 
an  undertaking  with  sufficient  sureties  to  indemnify  the  sheriff  for  the 
detention  thereof.  If  the  undertaking  is  given,  the  sheriff  must  detain 
the  goods  or  effects,  as  the  property  of  the  defendant ;  and  in  the  county  of 
Nmo  Tork^  v>here  an  undertaking  is  ffiven  to  indemnity  the  sheriffs  he  must^ 
within  two  dapsjqfter  the  giving  of  the  said  undertaking^  cause  the  same  tobe  filed 
M  the  office  of  Vie  court  out  of  which  the  aUachment  woe  issued^  and  serve  upon 
^claimant  or  his  agenty  and  theattaching  creditor  or  the  attomey^whoBename  is  subm 
toribed  to  the  iDorrant  o/attachmmt^  a  copy  of  the  said  under  tcJdng,  with  anotice  of 
the  jusUfleaiion  of  the  sureties  thereon.  The  justification  must  take  place  before 
a  Judge  of  the  court  out  of  which  the  attachment  was  isstted^  at  a  time  to  be  speci- 
fied in  the  notice^  which  must  not  be  less  than  two  nor  more  than  five  days  after  the 
serving  of  the  scad  notice.  For  the  purpose  of  justification  each  of  the  sureties 
upon  the  undertaking  must  attend  before  the  judge  at  the  time  and  place  men- 
Honed  in  the  notice  and  be  examined  on  oath  on  the  part  of  the  claimant^  or  his 
agent  or  attorney  touching  his  sufficiency ,  in  such  manner  as  the  judge  in  his 
disoretUmf  thinks  proper.  Theexaminationmaybeadjournedflvmday  today  until 
U  is  eompletedf  but  such  adjournment  must  odways  be  until  the  next  judicial  day. 
Jf  required  by  the  daimantj  his  assingee  or  other  representative^  the  examination 
must  be  reduced  to  writing  and  subscribed  by  the  sureties.  If  the  judge  finds  the 
Mssreties  sufficient  he  must  annex  the  examination  to  the  undertaking^  endorse  his 
allowance  thereon,  and  cause  the  said  undertaking^  together  with  the  examination 
ef  thesuretieSf  to  be  filed  vrith  the  derk  of  the  court.  Thereupon  the  sheriff  is 
released  and  discharged  from  all  further  liability ,  by  reason  of  the  taking  and 
detention  of  the  property  seieed.     When  any  such  undertaking  shall  have  been 
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approved  andJUed^  ashareindbowprovided^  the  derk  of  the  eowrtin  which  ffiesame 
Bhall  be  filed  shall  immediately  index  the  same  in  the  general  index  hook  in  hie  ojjtc^ 
under  the  title  of  the  suit  in  which  the  attaehment  is  issued.  [Am*d  Ch.  98  of  1888.] 
§  650.  nndlng  not  to  praJudioeTlglht  of  claimant  If  the  property  !s 
found  to  be  in  the  defendant,  the  finding  does  not  prejudice  the  right  of  the 
claimant  to  bring  an  action,  to  recover  the  goods  or  effects,  or  the  value 
thereof. 

8  660.  ProceodingB  on  claim  to  domestie  TeBseL  Where  a  vessel, 
belon^n^  to  a  port  or  place  in  the  United  States,  or  a  share  or  interest 
therein,  is  attached,  the  court  or  judge,  on  the  application,  within  thirty 
days  thereafter,  of  a  person  claiming  title  thereto,  or  of  his  agent,  mu^ 
appoint  three  indifferent  persons  to  make  a  valuation  thereof. 

§  661.  AppraiseiB  to  bo  sworn ;  valuation  to  bo  xetmned.  [Ambitbbb 
btCh.  416  OF  ]877.]  A  valuation  of  a  vessel,  or  of  a  share  or  interest 
therein,  made  as  prescribed  in  this  article,  muist  be  in  writing,  and  sub- 
scribed by  the  appraisers ;  each  of  whom  must  take  and  subscribe  an  aM* 
davit,  annexed  thereto,  to  the  effect  that  the  valuation  is,  in  all  respects, 
just  and  fair,  and  that  the  value  of  the  vessel,  share,  or  interest,  is  truly 
stated  therein,  according  to  the  deponent's  belief.  The  valuation  must  be 
immediatelv  returned  to  the  court  or  judge ;  and,  after  an  undertaking  is 
given,  or  after  the  expiration  of  the  time  to  give  an  undertaking,  as  pre- 
scribed in  the  next  section,  it  must  be  delivered  to  the  sheriff. 

§  662.  Undertaking  to  bo  given.  Within  two  days  after  the  valuation 
is  returned,  the  claimant  or  his  agent  may  execute  an  undertaking  to  the 
sheriff,  with  sufficient  sureties,  approved  by  the  court  or  judge,  who  must 
justify  in  twice  the  appraised  value,  to  the  effect,  that,  in  an  action  to  be 
brougnt  on  the  undertaking,  the  claimant  will  establish  that  he  was  the 
owner  of  the  vessel,  share  or  interest,  at  the  time  of  the  levy  thereupon ;  and 
that,  in  case  of  his  failure  to  do  so,  he  will  pay  the  amount  of  the  valuation, 
with  interest  from  the  date  of  the  undertaking,  to  the  sheriff;  or,  if  the 
warrant  is  vacated  or  annulled,  to  the  defendant,  or  his  personal  repre- 
sentative. 

^  663.  Vessel ;  when  to  be  discharged.  Upon  such  an  undertaking 
being  executed  and  delivered  to  the  sheriff,  the  court  or  judge  must  make  an 
order,  directing  the  vessel  or  share  to  be  discharged  from  the  attachment. 
Thereupon  the  sheriff  hiust  discharge  the  same  accordingly. 

§  664.  When  undertaking  to  be  sued  The  court  or  judge  may,  upon 
the  application  of  either  party,  at  any  time  before  the  warrant  is  vacated  or 
annulled,  direct  the  sheriff  to  commence  an  action  upon  the  undertaking, 
upon  such  terms  and  conditions,  and  under  such  regulations,  between  him 
and  the  applicant,  as  it  or  he  deems  just.  And  if  the  warrant  of  attach- 
ment is  vacated  or  annulled,  the  defendant  in  the  attachment,  his  assignee, 
or  personal  representative,  may  commence  and  maintain  an  action  upon  the 
undertaking,  or  may  be  substituted  in  place  of  the  sheriff,  in  an  action 
pending  thereupon. 

§  665.  Defence  in  such  an  action ;  plaintiff's  recovery.  In  such  an 
action,  the  claimant  may  show,  in  a  bar  of  a  recovery,  that  he  was  the  owner 
of  the  vessel,  share,  or  interest,  at  the  time  when  it  was  attached.  If  judg- 
ment passes  against  him,  the  plaintiff  is  entitled  to  recover  the  amount  of 
the  valuation,  with  interest  from  the  date  of  the  undertaking. 

^  666.  Foreign  vessel,  how  valued  Where  a  foreign  vessel,  or  a  share 
or  interest  therein,  is  attached,  it  must  be  valued,  as  prescribed  in  sections 
six  hundred  and  sixty  and  six  hundred  and  sixty-one  of  this  act,  upon  tihe 
application  of  a  person,  who  makes  affidavit,  to  the  effect  that  he  is  the 
owner  thereof,  or  that  he  is  the  agent  of  a  person,  naming  him  and  his  resi- 
dence, whom  he  believes  to  be  the  owner  of  the  vessel,  share  or  interest 
attached. 
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§  667.  Notice  fheraof  [Amended  bt  Ch.  416  of  1877.]  Sach  notice 
of  the  application  must  be  given  to  the  plaintiff,  as  the  court  or  judge  deems 
leasonable. 

§  668.  FlaintiS  to  give  nndertakiiig  vHOi  8iirotLa&  Within  three  days 
after  the  valuation  is  returned,  the  plaintiff  must  give,  to  the  person  in  whose 
behalf  the  claim  is  made,  an  nndertiakin^,  with  sufficient  sureties,  approved 

Sthe  court  or  judge,  who  must  justify  in  twice  the  appraised  value,  to  the 
ect  that  they  will  pay  such  damages  as  may  be  recovered  for  seizing  the 
▼essel,  share,  or  interest,  in  an  action  brought  a^^ainst  the  sheriff,  or  the 
plaintiff  in  the  attachment,  vdthin  three  months  m)m  the  approval  of  the 
undertaking,  if  it  appears  therein  that  the  vessel,  share,  or  interest  belonged, 
at  the  time  of  attaching  it,  to  the  person  in  whose  behalf  the  claim  is  made* 
§  669.  Vessel ;  wmn  to  be  discharged.  Unless  such  an  undertaking 
is  given,  the  court  or  judge  must  grant  an  order  discharging  the  vessel 
share,  or  interest  so  claimed,  from  the  attachment ;  whereupon  the  sheriff 
must  discharge  the  same  accordingly. 

S670.  Terms  on  which  debtor  may  claim  TesseL  If,  after  such  an 
ertaking  is  given  by  the  plaintiff,  the  warrant  is  vacated  or  annulled,  or 
the  attachment  is  discharged  as  to  the  vessel,  share  or  interest,  the  defendant 
or  his  a^ent  is  entitled  &  claim  the  same,  or  the  proceeds  thereof,  if  it  has 
been  sold,  only  upon  his  showing,  to  the  satisfaction  of  the  court  or  judge, 
that  the  undertaking  has  been  discharged ;  or  giving  to  the  plaintiff  an 
undertaking,  with  sufficient  sureties,  approved  by  the  court  or  judge,  who 
most  justify  in  twice  the  appraised  value,  to  the  enect,  that  they  will  indem* 
nify  the  plaintiff  against  all  charges  and  expenses,  in  consequence  of  the 
undertaking. 

f671.  When  vessel  to  be  sold.  If  the  undertaking  of  the  plaintiff  ia 
discharged,  or  he  is  not  indemnified,  as  prescribed  in  this  article,  vdthin 
one  month  after  the  defendant  becomes  entitled  to  claim  the  vessel,  share,  or 
interest,  as  so  prescribed,  it  may  be  sold  by  the  sheriff,  in  whose  custody  it 
is,  ui)on  an  oroer  of  the  court  or  judge ;  and  the  proceeds  of  the  sale  must 
be  paid  to  the  persons  who  executed  the  undertaking,  for  their  indemnity. 

6  672.  The  same.  If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner  of 
a  domestic  vessel,  or  of  a  share  or  interest  therein,  within  thirty  days  after 
it  is  attached,  or  if  the  proper  undertaking  is  not  executed  by  the  claimant ; 
or  if  a  claim  is  not  made,  within  that  time,  by  or  in  behalf  of  the  owner  of  a 
foreign  vessel,  or  of  a  share  or  interest  therein ;  the  vessel,  share,  or  interest, 
may  DO  sold  by  the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the 
application  of  the  plaintiff,  if,  in  the  opinion  of  the  court  or  ju^e,  a  sale  is 
necessary. 

§  673.  The  same.  Where  a  share  or  interest  in  a  vessel,  foreign  or 
domestic,  is  attached,  if  the  proper  claim  to  it  is  not  made,  by  or  in  behalf  of 
an  owner  thereof,  within  thirty  days  thereafter,  it  may  be  sold  by  the  sheriff, 
under  an  order  of  the  court  or  ju^e,  upon  the  application  of  a  joint  owner, 
or  his  agent. 

§  674.  SherUFto  keep  piopeity.  [Amended  bt  Ch.  416  of  1877.]  The 
sheriff  must  keep  the  property  attached  by  him,  or  the  proceeds  of  property 
sold,  or  of  a  demand  collected  by  him,  to  answer  any  juogment  that  may  be 
obtained  against  the  defendant  in  the  action. 

§  675.  Etheriff  may  be  directed  to  pay  money  into  oonrt.  But  the 
court,  upon  the  application  of  either  party  to  the  action,  may  direct  the 
sheriff,  eiiber  before  or  after  the  expiration  of  his  term  of  office,  to  pay  into 
court  the  proceeds  of  a  demand  collected,  or  property  sold ;  or  to  deposit 
them  in  a  designated  bank  or  trust  company,  to  be  drawn  out  only  upon  the 
Older  of  the  court. 
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§  676.  Wboa  ha  may  be  dizeeted  to  zvlaase  or  ddiver  ittupealy, 

[Ambndbd  bt  Ch.  416  of  1877.]  Where  the  proceeds  of  the  property  Bold, 
and  ci  the  demands  oollected  by  theftherifT,  exceed  the  amount  of  the  plain- 
tiff's demand,  with  the  costs  and  expenses,  and  of  all  other  warrants  of 
attachment  or  executions  in  the  sheriff's  hands,  chargeable  upon  the  same^ 
the  court,  or  the  judge  who  granted  the  warrant,  upon  the  application  of  the 
defendant,  or  of  an  assignee  of,  or  purchaser  from  the  defendant,  and  upon 
notice  to  the  plaintiff,  and  the  plaintifEs  in  the  other  warrants  or  executions^ 
may,  at  any  time  during  the  pendency  of  the  action,  make  an  order,  direct- 
ing the  sheriff  to  pay  over  the  smrpltis  to  the  appficant,  and  to  release  froot 
the  attachment  the  remaining  real  and  personal  property  attached* 

§  677.  PlAintiff  majr  an*-  The  plaintiff,  by  leave  of  the  court  or  judge, 
procured  as  prescribed  in  the  next  section,  may  bring  and  maintain,  in  toe 
name  of  himself  and  the  sheriff  jointly,  by  his  own  attorney  and  at  his 
own  expense,  any  action  which,  by  the  provisions  of  this  title,  may  be 
brouffht  by  the  sheriff  to  recover  property  attached,  or  the  value  thereof, 
or  a  lemand  attached,  or  upon  an  undertaking  given,  as  prescribed  in  this 
title,  l)y  a  person  other  tnan  the  plaintiff;  the plaintijfj  in  hi3  own  name 
and  Oie  sheriff' $  jointly^  may  also  bring  and  maintain  any  actum  wkich^  by 
t/te  provisions  oj  subdivision  two  of  section  six  hundred  and  fifty-five  of  artide 
second  of  this  title,  may  be  brought  by  the  sheriff  The  sherin  must  receive 
the  proceeds  of  such  an  action,  but  ne  is  not  liable  for  the  costs  or  expenses 
thereof.  Costs  may  be  awarded  in  such  an  action  against  the  plaintiff  in  the 
warrant,  but  not  against  the  sheriff.     [Am*d  Ch.  504  of  1o89.] 

§  678.  How  leave  to  bring  enoh  aotioii  procured.  The  court  or  judge 
must  grant  leave  to  bring  such  an  action,  whe^re  it  appears,  that  due  notice 
of  the  application  therefor  has  been  given  to  the  sheriff;  but  before  doing 
so,  the  court  or  judge  may  require  that  notice  of  the  application  be  given  to 
the  plaintiff,  in  any  other  warrant  against  the  same  deiendant.  And  such 
terms,  conditions,  and  regulations  may  be  imposed,  in  the  order  granting 
leave,  as  the  court  or  judge  thinks  proper,  for  the  due  protection  of  the  rights 
and  interests  of  all  persons,  interested  in  the  disposition  of  the  proceec^  of 
the  action. 

§  679.  Plaintiff  may  be  Joined  with  eheiif^  after  action  commenced. 

Leave  may,  in  like  manner  and  in  like  effect,  be  granted  to  the  plaintiff  in 
the  warrant,  to  be  joined  with  the  sheriff,  in  an  action  brought  by  the  sheriff, 
in  a  case  where  he  might  have  procured  leave  to  bring  the  action,  as  pre- 
scribed in  the  last  two  sections.  Upon  an  application  therefor,  the  court  or 
jud^e  may,  in  a  proper  case,  require  the  plaintiff  toprovide  for  the  expenses 
in  tne  action,  already  incurred  by  the  sheriff.  The  application  must  be 
denied,  in  case  of  an  unreasonable  delay  in  making  it ;  or  where  an  appli- 
cation was  made,  before  the  action  was  brought,  and  the  plaintiff  neglected 
or  refused,  without  a  good  excuse  therefor,  to  comply  with  the  terms,  condi- 
tions or  regulations  then  imposed. 

§  680.  Jndge  to  direct  as  to  management  of  anch  an  action,  eta 

The  court  or  judge  may,  upon  the  application  of  the  sheriff,  or  of  the  defend- 
ant in  the  warrant,  during  the  pendency  of  an  action,  brought  as  prescribed 
in  the  last  three  sections,  direct  as  to  the  conduct,  discontinuance,  or  settle- 
ment of  the  same,  and  as  to  the  application  or  disposition  of  the  money  or 
property  recovered  therein,  as  justice  requires, 

8  681.  Return  of  inventory ;  how  enfiyrced.  Upon  the  application  of 
eitner  party,  and  proof  of  the  neglect  of  the  sheriff,  the  court  or  judge  may, 
by  order,  require  the  sheriff  to  return  an  inventory.  Disobedience  to  such 
an  order  may  be  punished,  as  a  contempt  of  the  coiurt. 

ARTICLE  THIRD. 
YACArnra  or  voDirraro  ths  Warsaut  ;  DiaoHABGiira  thb  ArrAomonff. 

Baonov  682.  Motion  to  ywcaJt/e  or  modify  warrant,  or  increafle  Becority. 
683.  How  motion  mnst  be  made ;  opposing^  it  by  new  prooib 
*684,  *^65*  Questiona  of  fact  arising  on  the  motion. 


J32  •  •^^,  38^  Htricken  out  by  Ch  416  of  lb77. 
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Baotaxs  686.  When  prior  motion  not  to  prejudice  eabeeqaent  motfoo.. 

687.  Defenoaat  may  appl^  for  diecluurge  of  attiichmeni. 

688.  Undertaking  to  be  given. 

689.  Application  Dy  one  of  several  defendants. 

690.  Sureties  to  justify  if  required. 

691.  Sheriff  may  retain  property  until  justification. 

692.  Foregfoing  provisions  applicable  to  vessels. 

693.  Partners  may  apply  to  oiscbarge  attachment. 

694.  Undertakinff  to  l^  given. 

695.  Court  or  jadve  may  ascertain  value. 

696.  When  plamtiff  entitled  to  notice  of  any  application^  etc 

§  682.  Motion  to  vacate  or  modify  waxzant;  or  inoroaaa  seciiiity. 

fiUksKDED  BY  Ch.  416  OF  1877.]  The  defendant,  or  a  person  who  has 
acquired  a  lien  upon,  or  interest  in,  his  property,  after  it  was  attached,  may, 
at  any  time  before  the  actual  application  of  the  attached  proi>erty,  or  the 
proceeds  thereof,  to  the  payment  of  a  judgment  recovered  in  the  action,  apply 
to  vacate  or  modify  the  warrant,  or  to  increase  the  security,  given  by  the 
plaintiff,  or  for  one  or  more  of  those  forms  of  relief,  together,  or  in  the  alter- 
native. 

§  688.  How  motion  mnat  be  made ;  opposing  it  by  new  prooBk    An 

application,  specified  in  the  last  section,  may  be  founded  only  upon  the 
papers  upon  wliich  the  warrant  was  granted ;  in  which  case  it  must  be  made 
to  the  court,  or,  if  the  warrant  was  granted  by  a  judge  out  of  court,  to  the 
same  judge,  in  court  or  out  of  court,  and  with  or  without  notice,  as  he  deems 

S roper.  Or  it  may  be  founded  upon  proof,  by  affidavit,  on  the  part  of  tihe 
efendant,  in  which  case,  it  must  be  made  to  the  court,  or,  if  the  warrant  • 
was  granted  by  a  jud^e  out  of  court,  to  au^  judge  of  the  court,  upon  notice ; 
and  it  maybe  opposed  by  new  proof,  by  affidavit,  on  the  part  of  the  plaiutiil^ 
tending  to  sustain  any  ground  for  the  attachment,  recited  in  the  warrant, 
and  no  other,  unless  the  defendant  relies  upon  a  discharge  in  bankrupt<^, 
or  upon  a  discharge  or  exoneration,  granted  in  insolvent  proceedings ;  in 
which  case,  the  plaintiff  may  show  any  matter,  in  avoidance  thereof,  which 
he  might  show  upon  the  trial. 

§  684.  [Stricken  out  by  Ch.  416  of  1877.] 

§  685.  [Stricken  out  by  Ch.  416  of  1877.] 

§  686.  When  prior  motion  not  to  pregndice  sabseqnent  motion, 
[Amsndbd  bt  Ck.  416  of  1877.]  The  denial  of  such  an  application  does 
not  prejudice  a  subsequent  application,  seasonable^  made,  founded  upon  the 
fBilure  of  a  complaint,  which  had  not  been  filed  or  served  at  the  time  of  the 
farmer  application,  to  set  forth  any  of  the  causes  of  action,  mentioned  in 
section  six  hundred  and  thirty-five  and  section  six  hundred  and  thirty-seven 
of  this  act, 

J[  687.  Defendant  may  apply  for  dischaxge  of  attachment  The 
endant  may,  at  any  time  idTter  he  has  appeared  in  the  action,  and  before 
final  judgment,  apply  to  the  judge  who  granted  the  warrant,  or  to  the  court 
for  an  oraer  to  discharge  the  attachment,  as  to  the  whole  or  a  part  of  the 
property  attached. 

§688.  Undertaking  to  be  given.  [Ambndeb  by  Ch.  416  of  1877.]  Upon 
saco  an  application,  the  defendant  must  give  an  undertaking,  with  at 
least  two  sufficient  sureties,  to  the  effect  that  ne  will,  on  demand,  pay  to  the 
plaintiff  the  amount  of  any  judgment  which  may  be  recovered  in  the  action 
against  him,  not  exceeding  a  sum  specified  in  the  undertaking,  with  interest^ 

•  So  in  the  orifflnaL 
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The  sum  so  specified  must  be  at  least  equal  lo  the  axooont  of  the  plaiutiff^ 
demand,  as  specified  iu  hia  affidavit ;  or,  at  the  option  of  the  defendant, 
equal  to  the  appraised  valued  according  to  the  inventoiy,  of  the  property 
attached ;  or,  if  the  application  is  to  discharge  the  attachment,  as  to  a  part 
only  of  the  property  attached,  to  the  appraised  value  of  that  portion. 

§  689.  Application  by  one  of  several  defendants.  Where  there  are 
two  or  more  defendants,  and  an  application  is  made,  as  prescribed  in  the 
last  two  sections,  by  one  or  more,  but  not  by  all  of  them,  the  undertaking 
must  provide  for  the  payment  of  any  judgment,  which  maybe  recovered 
against  any  of  the  defendants  in  the  action,  unless  the  applicant  ma,^e8 
proof  by  affidavit,  to  the  satisfaction  of  the  court  or  judge,  that  the  prop- 
erty, with  respect  to  which  the  application  is  made,  belongs  to  him  sepa- 
ivitely ;  in  which  case,  the  undertaking  must  provide  for  the  payment  of  any 
Judgment,  which  may  be  recovered  in  the  action  against  the  applicant,  either 
idone  or  jointly  with  any  other  defendant.  Where  an  application  is  made,  aa 
prescribed  in  this  section,  at  least  two  days  notice  thereof,  with  a  copy  of  the 
affidavit,  must  be  served  upon  the  plaintiff's  attorney,  who  may  oppose  the 
application  by  proof,  by  affidavit,  that  one  or  more  of  the  other  defendant's 
^wu,  or  have  an  interest  in  the  property. 

§  090.  SnretleB  to  jnatify  if  required.    rAiiBNDED  by  Ch.  416  op  1877.] 

An  undertaking,  given  as  prescribed  in  the  last  two  sections,  must  be  forth- 
^th  filed  with  the  clerk.  A  copy  thereof,  with  a  notice  of  the  filing  must 
be  forthwith  served  upon  the  plaintiff 's  attorney;  who  may,  within  three 
days  thereafter,  give  notice  to  the  sheriff,  that  he  excepts  to  the  sufficiency 
of  the  sureties.  Thereupon  the  (sureties  must  justify,  upon  the  like  notice, 
imd  in  like  manner,  as  bail  upon  an  arrest ;  or*a  new  undertaking  must  be 
fllven,  with  new  sureties,  who  must  justify  in  like  manner.  If  the  plaintiff 
aoas  not  except,  as  prescribed  in  this  section,  he  is  deemed  to  have  waived 
eU  o]3||ection8  to  the  sureties. 

g  691.  Shexiff  may  retain  property  nntU  jnstifloation.    The  sheriff  ia 

responsible  for  the  sufficiency  of  the  sureties:  and  he  may  retain  possession 
of  the  property  attached,  and  the  proceeds  thereof,  until  the  objection  to 
them  is  waived,  as  prescribed  in  the  last  section,  or  they  or  the  new  sureties, 
justify. 

§  692.  Foregoing  proviatons  applicable  to  ▼eaaela.  The  last  five 
l^ecUons  are  applicable,  where  a  vessel,  or  a  share  cr  interest  therein  is 
^(tached.  If  it  is  necessary  to  enable  the  defendant  to  discharge  the 
Attachment,  the  court  or  judge  may,  by  order,  stay  any  proceedings  specified 
if^  article  second  of  thiB  title,  or  extend  the  time  to  do  any  act  therein 
i^cified. 

§  693.  Partners  may  apply  to  discharge  attachment.  If  a  warrant 
qt  attachment  is  levied  upon  the  interest  of  one  or  more  partners,  in  goods 
<p?  chattels  of  a  partnership,  the  other  partners,  who  are  not  defendants  in 
llie  action,  or  any  of  them,  may  at  any  time  before  final  judgment,  apply  to 
ilLe  judge  who  granted  the  warrant,  or  to  the  court,  upon  an  affidavit  showii^ 
we  facts,  for  an  order  to  discharge  the  attachment,  as  to  that  interest. 


4emand,  the  amount  of  any  judgment  which  may  be  recovered  against  the 
partner  who  is  defendant  in  the  action ;  or  which  may  be  recovered  against 
nim,  in  any  other  action,  wherein  the  other  partners  are  not  defendants, 

IM 
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mmBL  wbexein  a  wamnt  oi  attaohmenty  or  an  execatioa,  may  oome  to  ihe 
eheriff 's  haad,  at  any  tima  before  the  warrant  of  attachment  which  waa  bo 
levied,  is  vacated  os  annnlled ;  not  exceeding  a  sum,  E^cified  in  the  under- 
taking, which  must  not  be  less  than  the  value  of  the  interest  of  the  defend- 
ant, in  the  goods  or  chattels  seized  by  virtue  of  the  attachment,  as  fixed  by 
the  court  or  judge ;  if  the  value,  in  the  opinion  of  the  court  or  judge,  is 
uncertain,  the  sum  shall  be  such  as  the  court  or  judge  determines. 

§  095.  Ooort  or  Judge  may  ascertain  ▼aloe.  For  the  purpose  of  fixing 
the  sum,  or  determining  the  sufficiency  of  the  sureties,  the  court  or  Judge 
may  receive  affidavits  or  oral  testimony,  or  may  direct  a  reference. 

§  096  When  plaintiff  entitled  to  notice  of  any  application,  etc. 
[Amsndbb  bt  Ch.  410  of  1877.]  The  court  or  judge  may  direct,  that  the 
plaintiff  have  notice  of  an  application  for  a  discharKO  of  property,  as  pre- 
scribed in  this  article,  or  of  tne  hearinfl^  under  an  order  of  reference,  made 
as  prescribed  in  the  last  section ;  and,  if  the  applicant  does  not  appear, 
where  notice  has  been  given,  the  application  may  De  dismissed  or  denied. 

ARTICLE  FOURTH. 

BaoouLTioirs  wkbbb  thbbb  abb  Two  ob  kobb  Wabbabtb  abassbt  thb  sahb  DBnoroAirr. 

Iknmom  697.  Preferences  of  two  or  more  wammts. 
098.  Rule  aa  to  levy  under  a  iunior  warrant. 
*  699.  Subsequent  warrants  to  oe  under  control  of  judge,  who  fasued  first  warrant. 
*700.  The  last  section  qualified. 

701.  Undertaking,  by  Junior  attaching  creditor*  to  prevent  release  of  foreign  / 

vessel. 

702.  Role  as  to  subsequent  attachment  of  foreign  vessel. 

703.  lUghts  of  junior  plaintiff  in  action  by  senior  plaintiff  and  sheriff  jointly.  ^ 
104.  Junior  plaintiff  mav  be  allowed  to  commence  action  jointiy  with  sheriir.  | 
TOft.  Bights  of  third  and  other  subsequent  attaching  creditors.  ' 

§  097.  Prefaroncaa  of  two  or  more  wairants.  Where  two  or  more  vrar- 
vante  of  attachment  against  the  same  defendant,  are  delivered  to  the  sheriff  of 
the  same  county,  to  oe  executed,  their  respective  preferences,  and  the  rules, 
where  a  levy,  or  a  levy  and  sale,  have  been  made  under  a  junior  warrant,  are 
the  same,  as  where  two  or  more  executions,  against  the  property  of  the  same 
^tofendant,  are  delivered  to  the  sheriff  of  the  same  county,  to  be  executed. 

§  608.  Rules  as  to  levy  under  a  junior  attachment.  Where  a  domestic 
Teasel,  or  a  share  or  interest  therein,  has  been  attached,  and  afterwards 
teleaaed,  as  prescribed  in  this  title ;  or  where  the  personal  property  of  a 
partnership,  of  which  the  defendant  was  a  member,  has  been  attached,  and 
the  attachment  afterwards  discharged,  ux)on  ttie  application  of  another  part- 
ner, as  prescribed  in  this  title ;  another  warrant,  against  the  same  defendant, 
■hall  not  be  levied  on  the  same  property,  by  the  sheriff  of  the  same  or  of  any 
ether  county,  until  after  the  first  warrant  has  been  vacated  or  annulled.  But, 
except  as  thus  prescribed,  where  a  second  warrant,  against  the  same  defend- 
ant, is  delivered  to  the  same  sheriff,  he  must  execute  it,  by  a  levy  upon 
property  within  his  county,  and  he  must  thereupon  take  the  same  proceed* 
n^ga,  as  if  the  levy  was  made  under  the  first  warrant. 

1 699.  [Stricken  out  by  Ch.  416  of  1877.] 

§  700.  [Stricken  out  by  Ch.  416  of  1877.] 

•Slriok«n  oat  by  Oh.  416  oflSTT: 
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§  701.  iniideKtaldiig  by  Jniiior  attaeUng  creditor,  to  prevent  releaas 
of  finrelgii  vaaoeL  Where  a  foreign  vessel,  or  a  share  or  interest  therein, 
has  been  attached  and  valued,  as  prescribed  in  article  second  of  this  title, 
and  the  plaintiff,  in  the  first  warrant  of  attachmenty  fails  to  give  an  under- 
taking to  prevent  the  release  thereof,  the  court  or  Judge  may  grant  to  the 
plaintiff  in  a  second  warrant,  then  in  the  sheriff's  nands  for  execution,  an 
extension,  of  not  more  than  three  days  thereafter,  within  which  to  fuinidi 
an  undertaking,  in  all  re8i)ects  like  the  one  to  be  furnished  by  the  first 
plaintiff.  And  if  he  fumishes  it,  vrithin  that  time,  he  haa  the  same  rights 
and  privileges,  and  is  subject  to  the  same  duties  and  liabilities,  with  respect 
to  the  vessel  and  its  proceeds,  and  the  subsequent  prooeedingB  relating 
thereto,  as  if  his  was  the  firat  warrant* 

§  702.  Rule  as  to  sdbBeqnent  attacliment  of  Ibraign  va— aL    If  a  fot^ 

eira  vessel,  or  a  share  or  interest  thereiii,  has  been  attached,  and  afterwards 
released,  by  reason  of  the  failure  of  the  plaintiff,  in  the  first  or  the  second 
warrant,  to  give  an  undertaking  to  prevent  the  release,  it  shall  not  be  again 
attached,  under  warrant  against  the  same  defendant,  which  had  been  deliv- 
ered to  the  sheriff  of  the  same  county,  before  the  expiration  of  the  time 
within  which  the  undertaking  should  have  been  furnished.  But  it  may  be 
again  attached,  under  a  subsequent  warrant  against  the  same  defendant ; 
in  which  case,  the  plaintiff  therein,  and  the  plaintiff  in  each  warrant  subee* 
•quently  delivered  to  the  sheriff,  have  the  same  rights,  and  privileges,  and 
are  subject  to  the  same  duties  and  liabilities,  with  respect  to  the  vessel  and 
its  proceeds,  and  the  subsequent  proceedings  relating  tnereto,  as  if  the  war* 
rant,  under  which  it  was  attachea,  was  the  first  warrant. 

§  703.  Rlghta  of  junior  plaintiff  in  aotion  by  aanior  plaintiff  and 
shariff  jolnuy.  Where  the  plaintiff  in  a  warrant  of  attachment  has  com- 
menced an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  as  prescribed 
in  this  title,  a  plaintiff  in  a  lunior  warrant  may  apply  to  the  court  or  judge, 
to  direct  as  to  the  conduct,  discontinuance,  or  settlement  of  the  same,  or  to 
impose  terms,  conditions,  and  regulations  as  to  the  continuance  thereof,  in 
the  interest  of  the  applicant ;  and  such  order  may  be  made  thereupon,  aa 
justice  reauires.  If  the  first  warrant  is  vacated,  or  the  attachment  thereunder 
is  released  or  discharged,  without  affecting  the  cause  of  action  prosecuted  by 
the  plaintiff  therein  and  the  sheriff  jointly,  the  plaintiff  in  the  warrant  next 
in  order,  may,  upon  his  own  application,  be  substituted  as  joint  plaintiff  with 
the  sheriff,  by  an  order,  made  aa  upon  an  application  for  leave  to  bring  such 
an  action. 

J  I  704.  Jnnlor  plahiMff  may  he  allowad  to  oommanoa  action  Jointly 
th  aharlff  A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or 
judge,  uixm  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the  sheriff,  for 
leave  to  bring  and  maintam,  in  the  name  of  himself  and  the  sheriff  jointly, 
any  action,  which  might  be  brought  in  the  name  of  the  senior  plaintiff  and 
the  sheriff.  If  it  appears  that  the  plaintiff  in  the  first  warrant  neglects  cr 
refuses  to  be  joined  with  the  sheriff  in  such  an  action,  or  to  comply  with  the 
terms,  conditions,  and  regulations,  imposed,  either  upon  granting  him  an 
order  for  that  purpose,  or  upon  the  hearing  of  an  application,  ma&  as  pre* 
scribed  in  this  section,  the  court  or  judge  may  grant  to  the  plaintiff  in  the 
second  warrant,  leave  to  bring  and  maintain  such  an  action,  in  the  name  of 
himself  and  the  sheriff  jointly,  with  like  effect,  as  if  his  was  the  first  warrant. 

§  70S.  Rights  of  third  and  othar  aabaaqnant  attaching  craditonL 

'Where  there  are  more  than  two  warrants  of  attachment,  against  the  sama 
defendant,  the  plaintiffs  in  the  third  and  each  subsequent  warrant  have^ 
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^Mxardinff  to  their  leepective  priorities,  the  same  rights  and  privileges,  as 
against  Uie  plaintiffs  in  all  senior  warrants,  which  the  plaintiff  in  the  second 
warrant  has,  as  a^nst  the  plaintiff  in  the  first,  and  are  subject  to  the  same 
duties  and  liabilities ;  except  that  a  second  extension  of  tiie  time,  within 
which  to  furnish  an  undertaking  to  prevent  the  release  of  a  foreign  vessel, 
or  a  share  or  interest  therein,  shdl  not  be  granted.  And  the  plaintiffs  in  two 
or  more  junior  warrants  of  attachment,  may,  by  agreement  among  themselves, 
take  lointly,  and  for  their  common  benefit,  any  proceeding,  permitted  by 
this  title  to  be  taken,  by  the  plaintiff  in  a  second  or  subsequent  warrant  of 
attachment ;  provided  that  it  does  not  interfere  with  the  preferential  or  other 
right  of  an  intermediate  plaintiff. 


ABTICLB  FIFTH. 

PtoOBBDnros  aftir  Judomkht;  Rights  op  Pabtibs  akd  Dorm  of  thb  Srbhivf, 

TKB  WaSBAUT  m  YACATMD  OB  AHVDLLKD,  OB  THB  ▲TTAOHmilT  I>l80H4Bffin>, 

teonov  706.  Bzecntioa  to  lasoe  to  BherilT  who  has  levied. 

707.  Only  attached  property  bound  when  summons  not  penomJly  served. 

708.  Judgment  in  the  principal  action ;  how  satisfied. 

709.  When  attachment  dischar^^d,  etc.,  property  to  be  restored  to  defendant. 

710.  Additional  proviaon  for  his  relief. 

711.  Oanoellingf  notice  attaching  real  property. 

712.  When  sheriff  to  return  warrant  and  his  proceedings. 

S706.  Elocution  to  iSBae  to  flhasiff  who  has  levied.  Where  a  levy, 
er  a  warrant  of  attachment  in  an  action,  has  been  made,  an  ezecntion 
against  propertT,  upon  a  final  judgment  in  favor  of  the  plaintiff  therein, 
reooverea  after  the  expiration  of  the  tenn  of  office  of  the  sneriffy  who  made 
the  levy,  must  nevertheless  be  directed  to  an^  executed  hy  that  sheriff, 
unless  another  person  is  designated  by  law  to  complete  the  unfinished  busi- 
ness pertaining  to  his  office ;  or,  in  that  case,  to  the  person  so  designated. 

§  707.  Only  attaohod  property  Ixnmd,  when  amninonB  not  person* 
alqr  served.  [Ambndeb  bt  Ca.  4 16  of  1877.]  Where  a  defendant  who  has 
not  appeared  is  a  non-resident  of  the  State,  or  a  forei^  corporation,  and  the 
summons  was  served  without  the  State,  or  by  publication,  pursuant  to  an 
order  obtained  for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act,  the 
judgment  can  be  enforced  only  agaiiyst  the  property  yhich_has  been  levied 

nt  of  attachment,  at  t&e  time  when  the  judjap* 


npon,  by  virtue  of  ttie  "^a: 

men^  is  entered^    JSut  this  section  does'not  aeclare  the  etfect  of  such  a  judg* 

mens,  witn  rei^ect  to  the  application  of  any  statute  of  limitation. 

§  706.  Judgment  In  tbe  principal  action ;  how  satisfied.  [Ahbndkd 
BT  Ch.  416  OF  1877.]  Where  an  execution  against  property  is  issued  upon 
a  judgment  for  the  plaintiff,  in  an  action  in  which  a  warrant  of  attachment 
lias  been  levied,  the  sheriff  must  satisfy  it,  as  follows : 

1.  He  must  pay  over  to  the  plaintiff  all  money  attached  by  him,  and  all 
jffooeeds  of  all  BsieB  of  perishable  property,  or  of  any  vessel,  or  share  or 
interest  therein,  or  animals,  sold  by  nim,  or  of  any  debts  or  other  things  in 
action  collected  or  sold  1^  him ;  or  so  much  thereof  as  is  necessary  to  satisfy 
the  judgment. 

2.  If  any  balance  remains  due,  he  must  sell,  under  the  execution,  the 
other  personal  property  attached  or  so  much  thereof  as  is  necessary;  includ- 

•  80  la  tiM  origtaML 
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in^  rights  or  Bhaopesin  the  stock  of  an  association  or  oorporaiioii,  or  a  bond  or 
other  instrument  for  the  payment  of  money,  executed  and  issued  with  the 
interest  coupons  annexed,  if  any,  by  a  govermnonti  State,  county,  public 
officer,  or  municipal  or  other  corporation,  which  is  in  terms  negotiable,  or 

Eayable  to  the  bearer  or  holder,  the  principal  whereof  is  not  then  payable; 
ut  not  including  any  other  debt  or  thing  in  action.  If  the  proceeos  of  that 
property  are  insufficient  to  satisfy  the  judgment,  and  the  execution  requires 
him  to  satisfy  it  out  of  any  other  personal  property  of  the  defendant,  he  must 
sell  the  personal  property,  upon  which  he  has  levied  by  virtue  of  the  execution* 
If  the  proceeds  of  the  personal  property,  applicable  to  the  execution,  are 
insufficient  to  satisfy  the  judgment,  the  sheriff  must  sell,  under  the  execu- 
tion, all  the  right,  title,  and  interest,  which  the  defendant  had  in  the  real 
property  attached,  at  the  time  when  the  notice  was  filed,  or  at  anytime 
afterwards,  before  resorting  to  any  other  real  property. 

3.  If  personal  property  attached,  belonging  to  the  defendant,  has  passed 
out  of  the  hands  of  the  sheriff  without  having  been  sold  or  converted  into 
money,' and  the  attachment  has  not  been  discharged,  as  to  that  property,  he 
must,  if  practicable,  regain  possession  thereof;  and,  for  that  purpose,  he  haa 
all  the  authority  which  he  had,  to  seize  the  same  under  the  warrant.    A 

Serson  who  wilfully  conceals  or  withholds  such  property  from  him,  is  liable  to 
ouble  damages,  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts  and  other  thin^ 
in  action  attached,  and  prosecute  any  undertaking,  which  he  has  taken  m 
the  course  of  the  proceedings,  and  apply  the  i^rocec^  thereof  to  the  payment 
of  the  judgment. 

6.  At  any  time  after  levying  the  attachment,  the  court,  upon  the  petition 
of  the  plaintiff,  accompanied  with  an  affidavit  specifying  fully  all  the  pro- 
eeedings  of  the  sheriff,  since  the  levy  under  the  warrant,  the  property 
attached,  and  the  disposition  thereof '  and  the  affidavit  of  the  sheriff,  show- 
ing that  he  has  used  diligence,  in  endeavoring  to  collect  the  debts  and  othev 
things  in  action  attached,  and  that  a  portion  thereof  remains  uncollected ; 
may  direct  the  sheriff  to  sell  the  remaining  p<Nrtion,  upon  such  terms,  and  in 
such  manner,  as  it  thinks  proper.  Notice  of  the  application  must  be  given 
to  the  defendant's  attorney,  if  the  defendant  appeared  in  the  action.  If  the 
summons  was  not  personally  served -on  the  defendant,  and  he  did  not  appear, 
the  court  may  make  such  order  as  to  the  service  of  notice,  as  it  thinks  proper; 
or  may  grant  the  application  without  notice. 

§  709.  When  attachment  dischaiged,  eta,  piopeity  to  be  restored 
to  defendant.  [Ambndbd  by  Ch.  416  op  1877.]  Where  a  warrant  of 
attachment  is  vacated,  or  annulled,  or  an  attachment  is  discharged,  upon  the 
application  of  the  defendant,  the  sheriff  must,  except  in  a  case  where  it  is 
otherwise  specially  prescribed  by  law,  deliver  over  to  the  defendant,  or  to 
the  person  entitlea  tnereto,  upon  reasonable  demand,  and  upon  payment  of 
all  costs,  charges,  and  expenses,  legally  chargeable  by  the  sheriff,  all  the 
attached  personal  property  remaining  in  his  hands,  or  that  portion  thereof, 
as  to  which  the  attachment  is  discharged  or  the  proceedings  thereof,  if  it 
has  been  sold  by  him. 

§  710.  Additional  provision  for  his  relie£  Where  the  sheriff  is  required, 
by  this  title,  to  deliver  attached  property,  or  the  proceeds  thereof,  to  the 
defendant,  he  piust  also  deliver  to  him,  unless  otherwise  specially  directed 
by  the  court  or  judge,  all  books  of  account,  vouchers,  evidences  of  debt, 
muniments  of  title  or  other  papers,  relating  to  the  property,  either  real  oi^ 
personal,  or  to  its  proceeds ;  together  with  all  undertakings,  relating  thereto, 
which  he  ha^  taken  in  the  course  of  the  proceedings,  and  which  have  not 
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1>een  fiiHy  satiafied ;  txcetpi  an  nndertakingy  ^T6tt  by  Hie  defiftndant^  upoft 
the  discharge  of  property.  He  must  also  deliver  a  ^vritten  assignment,  duly 
aclmowledged,  of  each  undertaking,  so  delirered,  and  of  each  other  instru- 
ment, to  which  flie  defendant  is  thus  entitled,  an  assignment  of  which  ilt 
necessary  to  perfect  or  protect  the  defendant's  title  thereto.  The  defendant 
most  also,  but  upon  his  own  application  only,  be  substituted  in  place  of 
the  sheriff,  or  the  sheriff  and  the  plaintiff  jointly,  in  an  action  brought  as 
prescribed  in  this  title ;  but  the  court  or  judge  may  impose,  as  a  condition 
of  granting  the  order  of  substitution,  such  terms  as  justice  requires,  with 
respect  to  indemnity  and  payment  of  expenses.  The  defendant's  rights, 
with  respect  to  property  attached  and  not  disposed  of,  and  an  undertaking, 
or  other  instrument,  to  which  he  is  thus  entitled,  are  the  same  as  those  of 
the  sheriff  while  the  warrant  was  still  in  force,  except  where  his  rights  are 
specially  defined  or  regulated. by  law. 

fni.  OanceUIng  notice  attadiing  real  property.  [Abcbnbbd  by  Ch. 
OP  1877.]  At  any  time  after  the  warrant  of  attachment  has  been  vacated 
or  annulled,  or  the  attachment  has  been  discharged  as  to  real  property 
attached,  the  court  may,  in  its  discretion,  upon  the  application  of  any  person 
aggrieved,  and  npon  such  notice  as  it  deems  just,  direct  that  any  notice, 
filed  for  the  purpose  of  attaching  the  property,  be  cancelled  of  record,  l^ 
the  clerk  of  the  county  where  it  is  filed  and  recorded.  The  cancellation 
must  be  made  by  a  note,  to  that  effect,  on  the  margin  of  the  record ;  refer- 
ring to  the  order ;  and,  unless  the  order  is  entered  in  the  same  clerk's  office, 
a  certified  copy  thereof  must,  at  the  same  time,  be  filed  therein. 

§  712.  When  Aeiiff  to  retom  waxrant  and  Ua  ptoceedlngB,  Where 
a  warrant  of  attachment  has  been  vacated  or  annulled,  the  sheriff  must 
forthwith  file,  in  the  clerk's  office,  the  warrant,  with  a  return  of  his  proceed- 
ings thereon.  Upon  the  application  of  either  party,  and  proof  of  the 
sheriff's  neglect,  the  court  may  direct  him  so  to  do,  forthwith,  or  within  a 
specified  time. 


TITLE  IV. 

Other  proMonal  remedies  ;  general  cmd  misedUmeoue  pramsione, 

Asnouil.  ReceiveTS. 

2.  Depofflt,  deUvery,  op  conveyance  of  property. 
8.  Qeneral  and  miflcellaneouB  provisions. 

ARTICLE  PIBST. 

Rbcxivhbs. 

Brnmam  713.  Receiver ;  when  appmnted. 
714.  Notice  of  application. 
71(.  Security. 
716.  Certain  reeeiyers  may  hold  real  property. 

§  713.  Racehrw ;  whan  appointad.    In  addition  to  the  cases,  where 
the  appointment  of  a  receiver  is  specially  provided  for  hy  law,  a  receiver  of 


jwoperty, 
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cii^  oourty  or  a  county  coarty  msj  be  appointed  I7  the  oomiy  in  either  of  th^ 
following  cases : 

1.  Before  final  judgment,  on  the  application  of  a  party  who  establishes 
an  apparent  right  to,  or  interest  in,  the  property,  where  it  is  in  the  posses- 
sion of  an  adverse  party,  and  there  is  danger  that  it  will  be  removed 
beyond  the  jurisdiction  of  the  court,  or  lost,  materially  injured,  or  de* 
stroyed. 

2.  By  or  after  the  final  jud^ent,  to  carry  the  judgment  into  effect,  or  ta 
dispose  of  the  property,  according  to  its  directions. 

8.  After  final  juogment,  to  preserve  the  property^  4i^^™£r  ^^  pendency  of 
an  appeal. 

The  word  "  property,"  as  used  in  this  section,  includes  the  rents,  profits*, 
or  other  income,  and  the  increase,  of  real  or  personal  property. 

§  714.  Notice  of  applicatloiL  [Ambndbb  by  Ch.  416  op  1877  May 
BT  Ch.  642  OF  1879.]  Notice  of  an  application,  for  the  appointment  of 
a  receiver,  in  an  action,  before  judgment  therein,  must  be  given  to  the 
adverse  party,  unless  he  has  failed  to  appear  in  the  action,  and  the  time 
limited  for  his  appearance  has  expired.  But  where  an  order  has  been 
made,  as  prescribea  in  section  four  hundred  and  thirty-eight  of  this  act,  the 
court  may,  in  its  discretion,  appoint  a  temporary  receiver,  to  receive  and 
preserve  the  property,  without  notice,  or  upon  a  notice  given  by  publiciltion 
or  otherwise,  as  it  thinks  proper. 

§  715.  Becinity.  [Ambndbd  bt  Ch.  416  of  1877.]  A  receiver,  appointed 
in  an  action  or  special  proceeding,  must,  before  entering  upon  his  duties, 
execute  and  file  with  the  proper  clerk,  a  bond,  to  the  people,  with  at  least 
two  sufficient  sureties,  in  a  penally  fixed  by  the  court,  judge,  or  referee^ 
making  the  appointment,  conditioned  for  the  faithful  discharge  of  his  duties 
as  receiver.  And  the  court ;  or,  where  the  order  was  made  out  of  court,  the 
judge  making  the  order,  by  or  pursuant  to  which  the  receiver  was  ap- 
pointed ;  or  his  successor  in  office ;  may,  at  any  time  remove  the  receiver,  or 
direct  him  to  give  a  new  bond,  with  new  sureties,  with  the  like  condition. 
But  this  section  does  not  apply  to  a  case,  where  special  provision  is  made 
by  law,  for  the  security  to  be  given  by  a  receiver,  or  for  increasing  the  same, 
or  for  removing  a  receiver. 

^  716.  Certain  recelveini  may  hold  real  piopeily.  A  receiver,  ap* 
pomted  by  or  pursuant  to  an  order  or  a  judgment,  in  an  action  in  the  supreme 
court,  a  superior  city  court,  or  a  county  court,  or  in  a  special  proceeding  for 
the  voluntary  dissolutioQ  of  a  corporation,  may  take  and  hold  real  property, 
upon  such  trusts  and  for  such  purposes  as  the  court  directs,  subject  to  tihe 
direction  of  the  court,  from  time  to  time,  respecting  the  dispositioa  fliereof* 

ARTICLE  SECOND. 

DvO0ff»  DmJVBBT,  OB  COVTMIAMOB  OF  PltOliBXT. 

Bmmum  717.  Court  may  order  a  deporit  or  dettvwy  of  property  in  oerUia  esses 
718.  When  shmif  may  take  and  convey*  etc.,  property. 

S  717.  Court  may  order  a  dqpoolt  or  daUywy  of  imupotly  in  oeitala 

[AioniDBD  BT  Ch.  416  of  1877.]  Where  it  is  admitted,  by  the  pleading 
uHmnatton  of  a  party,  that  he  has,  in  hie  possession  or  under  his  oontroi^ 
ey,  or  other  personal  property  capable  of  delivery,  which,  being  the 
Oct  of  the  aeram  or  special  proceeding,  is  held  by  moi  aa  trustee  for  aa* 
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oQier  part|ri  or  which  belongs  or  is  dae  to  another  party,  the  court  may,  in 
ita  dificretionj  grant  an  order  npon  notice,  that  it  be  paid  into,  or  deposited 
in  court,  or  deuvered  to  that  party,  with  or  without  secnxity,  subject  to  the 
farther  direction  of  the  court 

§  718.  Wh0ii  Bheiiff  may  take  axid  convey,  etc.,  pwpeity.  Where 
the  court  has  directed  a  deposit  or  delivery,  as  prescribed  in  the  last  section ; 
or  where  a  judgment  directisi  a  part^  to  make  a  deposit  or  delivery,  or  to  con* 
▼ey  real  prope^ ;  if  the  direction  is  disobeyed,  the  court,  besides  punishing 
the  disobedience  as  a  contempt,  may,  by  order,  require  the  sheriff  to  take, 
and  deiXKdt  or  deliver  the  money  or  other  personal  property,  or  to  convey  the 
leal  property,  in  conformity  with  the  direction  of  the  courL 


ABTICLB  THIRD. 


GflnouL  AMD  'MsaoBLLAjnova  Pftovmonk 


719.  Arrest*  hijnnctioa  and  attachment  |  when  not  to  be  aranted  together. 

Motions  relating  to  proviaioaal  remedies  to  be  deddad  in  twen^  days. 
790.  Bight  of  defendant  interposing  a  connter-clainu 

§  710.  Aneet,  iiqimctioii,  and  attachment ;  ^vrtien  not  to  be  granted 
together.    Motions  relating  to  provisional  remedied  to  be  decided  in 

twenty  daya  [Amsnobd  bt  Ch.  542  of  1879.]  Where  application  for  an 
Older  A  aiiesty  an  u^unction,  and  a  warrant  of  attachment,  or  two  of  them, 
18  made,  in  the  same  action,  against  the  same  defendant;  and  it  satisfac- 
torily appears  that,  under  the  particular  circumstances  of  the  case,  two  or  a31 
of  them  are  not  necessary  for  the  plaintiff's  securi^,  the  court  or  Judge  may, 
in  its  or  Ids  discretion,  require  the  plaintiff  to  elect  between  them.  Wnere  an 
application  is  made  to  obtain,  yacate,  modify,  or  set  aside  an  order  of  arrest,. 
iigunction  order,  or  warrant  of  attachment,  the  court  or  judge  must  finally 
the  same,  within  twenty  days  after  it  is  submitted  for  decision. 


§  720.  RIglit  of  m  defendant  intaxpoalng  a  oonnter-dalm-  [Amended 
BT  Cte.  642  OP  1OT9.]  Where  the  defendant  interposes  a  counter-claim  and 
thereupon  demands  an  affirmative  judgment  against  the  plaintiff,  his  right 
to  a  provisional  remedy  is  the  same  as  m  an  action  brought  by  him  against 
the  ^aintiff,  for  the  cause  of  action  stated  in  the  counter-claim,  and  demand- 
ing the  same  jud^g^ent.  And  for  the  purpose  of  applying  to  such  a  case  the 
nrodsions  of  this  act,  the  defendant  is  deemed  the  plaintiff^  the  plaintiff  is 
deemed  the  defendant,  and  -the  ooanter-daim  so  set  forth  in  the  answer  ia 
deemed  the  complaint. 
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CHAPTER  VnL 

lOSCBLLANBOnS  INTERLOCnTORT  PROCEEDINGS,  AND  BBSOtl. 

LATIONa  OP  PBACTICB. 

TITLE        I. — ^BflSTAKBSy  OMISSIOITB,  DBFBCfTSy   ANB  IBRBaULABITISS. 

TITLE    Ih — ^Tbndbr,  and  othbr  osvbbs  aud  rbqubstb  to  thb  advxbsb 

PARTY. 

TITLE  III. — ^Payment  op  moitbt  into  oovRTy  ako  ckAe  abb  DisFOfliTioir 

THEREOF. 

TITLE  IV. — ^Pboobbdinos  upon  the  bbath  or  DisABfuxr  ov  A  paett,  oa 

THE  TRANSFER  OP  HIS  INTEREST. 

TITLE    y.<— Motions  and  (»u>ers  obnerallt. 

TITLE  VI. — ^MlflOSLLANBOUS  PRACnCB  RBODLATIONB. 

TITLE  L 
Mi8take$f  omisthnSf  dtfeets,  and  irregulatUim* 

Saonoir  721.  Defects  cared  by  verdict,  etc.»  and  by  judgmeiit^ 

722.  Such  defects  to  be  supplied. 

723.  Amendments  by  the  court ;  disregarding'  immaterial  errors,  etc. 

724.  Relief  against  omissions,  etc. ;  amendments  to  conform  proceedbigB. 

725.  Returns  by  officers,  etc. 

728.  Papers  lost  or  withheld ;  how  supplied, 

727.  Order  of  court ;  when  necessary  to  amend. 

728.  Disreipftrdinff  defects  in  affidavits. 

729.  Certain  bondes  etc.,  when  snificient. 

730.  Amending'  defects  in  bonds,  etc. 

§  721.  Defects  cored  by  verdict,  etc.,  and  by  Judgment    [AmendsI) 

BY 


the  foUo^dng  imperfections,  omisaions,  defects,  matters,  or  things,  in  the 
process,  pleadings,  or  other  proceedings : 

1.  For  want  of  a  summons,  or  other  writ. 

2.  For  any  fault  or  defect  in  process :  or  for  misconceiving  a  process,  or 
awarding  it  to  a  wrong  officer. 

8.  For  an  imperfect  or  insufficient  return  of  a  sheriff  or  other  officer ;  or 
because  an  officer  has  not  subscribed  a  return,  actually  made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading,  insufficient  peading,*  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  bv  attorney,  of  an  infant  party,  if  the  yerdict, 
report,  or  decision,  or  the  judgment,  \a  in  his  favor. 

•  So  in  the  original. 
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8.  For  omitting  to  aUege  any  matter,  "without  proof  of  which  the  verdiol^ 
report,  or  decision  ought  not  to  have  been  rendered. 

9.  For  a  misi^e  in  the  name  of  a  party  or  other  person ;  or  in  a  sum  of 
Bioney ;  or  in  the  description  of  property ;  of  in  reciting  or  stating  a  day, 
monto,  or  year ;  where  tne  correct  name^  stim,  description,  or  date  has  beea 
once  rightly  stated,  in  any  of  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  up  the  judgment* 
roll. 

12.  For  an  onAssion  on  the  part  of  a  referee  to  be  sworn ;  or  for  any  other 
default  or  negligence  of  the  clerk,  or  any  other  officer  of  the  court,  or  of  m 
party,  his  attorney  or  counsel,  by  which  the  adverse  party  has  not  been  pre* 
jndiced. 

%  722.  Such  deibets  to  be  mppUeA,  Each  of  the  omissions,  imperfec- 
tions, defects  and  variances,  specified  in  the  last  section,  and  any  other  of 
like  nature,  not  being  against  the  ri^ht  and  justice  of  the  matter,  and  not 
altering  the  issue  between  the  parties,  or  trial,  must,  when  necessary,  be 
supplied,  and  the  proceeding  emended,  by  the  court  wherein  the  judgment 
18  rendered,  or  by  an  appellate  court. 

§  723.  Amendments  by  tfa;^  comt ;  disregarding  immat^wial  errcns^ 
etc.  [Amehbbd  bt  Ch.  416  of  1877.]  The  court  may,  upon  the  trial,  or 
at  any  other  stage  of  the  action,  before  or  after  judgment,  in  furtherance  of 
justice,  and  on  such  terms  as  it  deems  just,  amend  any  process,  pleading  or 
other  proceeding,  by  adding  or  striking  out  the  name  of  a  person  as  a  party, 
or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any  other 
respec^:  or  by  inserting  an  allegation  material  to  the  case;  or,  where  fee 
amendment  does  not  change  sutetantiaJly  thp  claim  or  defence,  PV*  conl'oim* 
ingThe  Treading  or  otneFproceeding^  to  tne  facts  proved.  And,' in  every 
stage  of  the  action,  the  court  must  dii^gard  an  error  or  defect  in  the  plead- 
ing or  other  proceedings,  which  does  not  affect  the  substantial  rights  of  the 
adverse  party. 

§  724.  Relief  against  omissions,  etc.,  amendments  to  confidrm  pro- 
reediTipi     The  court  may  likewise,  in  its. discretion,  and  upon  such  terms    ^ 
as  justice  requires,  aJLftny  time  within  one  year  alter  notice  thereof,  relieye   \ 
a  pSty^rom  a  jiKt^ront,  order,  or  otHer  proceeding^ taken  against  him   ^ 
througn  hy  ndstaEeTii^vertence^  surprise,  or  excusable  neglect ;  and  may  y 
supply  aiTomission  in  any  proceeding.     Where  a  proceeding,  taken  by  a 
party,  fails  to  conform  to  a  provision  or  this  act,  the  court  may,  in  like  man- 
ner, and  uxxm  like  terms,  permit  an  amendment  thereof;  to  conform  it  to  the 
provision. 

%  725.  Retuns  hy  ofElcers,  eto.  A  court,  to  which  a  return  is  made  by 
a  ^eriff  or  other  officer,  or  by  a  subordinate  court  or  other  tribunal,  may,  in 
its  discretion,  direct  the  return  to  be  amended,  in  matter  of  form,  either 
before  or  after  judgment. 

%  726.  FapesB  lost  or  witliheld ;  how  snpplied.  Where  an  original 
pleading  or  paper  is  lost,  or  withheld  by  any  person,  the  court  may  authorize 
a  copy  to  be  filed  and  used,  instead  of  the  original. 

§  727.  Older  of  conrt ;  when  necessary  to  amend.  A  process,  plead- 
ing,  or  record,  shall  not  be  altered,  by  the  clerk  or  any  other  officer  of  the 
court,  or  by  any  other  person,  without  jhtt^^j-tf^fttion  of  the  oourti.  or  of 
another  court  of  competent  authority  ;'except  ina  case  where  a  party,  or  las 
attorney,  is  specially  authorized  by  law  to  amend  a  pleading. 
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J  728.  Disregazding  defects  in  aflBdavlta    The  want  of  a  title,  or  a 
3ct  in  the  title,  of  an  affidavit,  does  not  impair  it,  if  it  intelligibly  ie£sr» 
to  the  action  or  special  proceeding,  in  vrhich  it  is  made. 

§  729.  Certain  bonds,  eta,  'whea  snffident.  A  bond  or  undertaking, 
required  by  statute  to  be  given  by  a  person^  to  entitle  him  to  a  right  or  priv- 
ilege, or  to  take  a  proceeding,  is  sufficient,  if  it  conforms  substantially  to  the 
form  therefor,  prescribed  hv  the  statute,  and  does  not  vary  therefrom,  to  the 
prejudice  of  the  rights  of  the  party,  to  whom,  or  for  whose  benefit  it  is 
given. 

§  780.  Amending  defects  in  bonds,  etc.  Where  such  a  bond  or 
nnoertaking  is  defective,  the  court,  officer,  or  body,  that  would  be  author- 
ised to  receive  it,  or  to  entertain  a  proceeding  in  consequence  thereof,  if  it 
was  perfect,  may,  on  the  application  of  the  persons  who  executed  it,  amend 
it  accordingly ;  and  it  shall  thereupon  be  valid,  from  the  time  of  its  execa- 
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TITLE  n. 
Tender^  and  other  offers  and  requests  to  theadwrsapar^ 

Bmmos  731.  Tender  after  suit. 

732.  Amount  to  be  paid  into  court. 

783.  Effect  of  sufficient  tender. 

784.  When  to  be  deducted  fh)m  recovery,  etc. 

785.  Beqniiin^  admission  of  genuineness  of  x>f^per. 
736.  Offer  to  liquidate  damages  conditionally. 

787.  Effect  of  refusal  of  offer. 

788.  Defendant's  offer  to  compromise ;  proceedings  thereon. 

739.  Plaintiff's  offer  to  compromise  counter-claim;  proceedingB  thereon. 

740.  Offer  and  acceptance,  b^  whom  subscribed. 
*741.  Rule  if  offer  made  withm  ten  days  before  triaL 
*743.  In  certain  cases,  judgment  to  be  set  aside. 

§  7S1.  Tender  after  salt  Where  the  complaint  demands  judgment  for 
a  sum  of  money  only ;  and  the  action  is  brought  to  recover  a  sum  certain, 
or  which  may  be  reduced  to  certainty  by  calculation;  or  to  recover  damages 
for  a  casual  or  involuntary  personal  injury,  or  alike  injury  to  property;  the 
defendant,  or  his  attorney,  may,  at  any  time  before  the  trial,  tender  to  the 

Slaintiff,  or  his  attorney,  such  a  sum  of  money,  as  he  conceives  to  be  suf- 
;cient  to  make  amends  for  the  injury,  or  to  pay  the  plaintiff's  demand; 
together  with  the  costs  df  the  action,  to  that  time. 

§  732.  Amount  to  be  paid  into  eonrt  [Amendbd  by  Ch.  416  op  1877.] 
A  tender,  made  as  prescribed  in  the  last  section,  does  not  avail  the  defend- 
ant, unless  the  money  is  accepted,  or  is  paid  into  eourt,  and  notice  thereof 
in  writing  served  upon  the  plaintiff's  attorney  before  the  trial,  and  within 
ten  days  after  the  tender.  If  the  plaintiff  takes  out  the.amonnt  paid  in  he 
accepts  the  tender. 

§  783.  Effect  of  snflBcient  tender.  If  it  appears,  upon  the  trial,  that 
the  sum  so  tendered  was  sufficient  to  pay  the  plaintiff's  demand,  or  to  make 
amends  for  the  injury,  and  also  to  pay  the  costs  of  the  action,  to  the  time  of 
the  tender,  the  plaintiff  cannot  recover  costs  or  interest,  from  the  time  of 
Hie  tender,  but  must  pay  the  defendant's  costs  firom  that  time. 

•StdokeaeiifebjGli.4]ftof2SI7* 
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§  734.  Wboa  to  be  deducted  from  xeoovery,  eta  If  the  plaintiff 
pfoceeds  in  the  action  after  accepting  the  tender,  the  Bum  accepted  must 
De  deducted  from  the  recorery,  and  judgment  rendered  for  the  residue,  if 
any;  and  if  the  tender  and  acceptance  do  not  appear  in  the  pleadings,  a 
memorandiun  thereof  must  be  annexed  to  the  judgment-roll.  The  pTain- 
tifTs  right  to  recover  costs,  and  his  liability  to  pay  cost  to  the  defendant,  are 
determmed  by  the  amount  of  flie  residue. 

§  735.  Reqnixlng  admifision  of  gennineiieBS  of  paper.  The  attorney 
for  a  party  may,  at  any  time  before  the  trial,  exhibit  to  the  attorney  for  the 
adrerse  party,  a  paper  material  to  the  action,  and  request  a  written  admis- 
sion of  its  genuineness.  If  the  admission  is  not  given,  within  four  days  after 
the  request,  and  the  paper  is  proved  or  admitted  on  the  trial,  the  expenses, 
incurred  by  the  party  exhibiting  it,  in  order  to  prove  its  genuineness,  must 
be  ascertained  at  the  Mai,  and  paid  by  the  party  refusing  the  admission; 
imless  it  appears  to  the  satisfaction  of  the  court,  that  there  was  good  reason 
for  the  refusal. 

§  736.  OfEer  to  Uqnidato  damages  conditionally  In  an  action  to 
recover  damages  for  breach  of  a  contract,  the  defendant's  attorney  may,  with 
the  answer,  serve  upon  the  plaintiff's  attorney,  a  written  offer,  that,  if  the 
defendant  fails  in  his  defence,  the  damages  may  be  assessed  at  a  specified 
Bom.  If  the  plaintiff  serves  notice,  that  he  accepts  the  offer,  with  or  before 
the  notice  of  trial,  and  damages  are  awarded  to  him  on  the  trial  they  must 
be  assessed  accordingly. 

§737.  ESbct  of  refosal  of  order.  [Amended  by  Ch.  416  of  1877.]  If 
the  plaintiff  does  not  accept  the  offer,  he  cannot  prove  it  upon  the  trial.  But 
if  {he  damages  awarded  to  him,  do  not  exceed  the  sum  offered,  the  defend* 
ant  is  entitled  to  recover  the  expenses,  necessarily  incurred  by  him  in  pre* 
paring  for  the  trial  of  the  question  of  damaxres.  The  expenses  must  be 
ascertained,  and  the  amount  thereof  determined,  by  the  judge,  or  the  referee, 
by  or  before  whom  the  cause  is  tried. 

§  738.  Defbndanf  8  offer  to  comptomise ;  proceedings  fhereoa 
[Amrndbd  by  Ch.  416  of  1877.]  The  defendant  may,  before  the  trial,  serve 
upon  the  plaintiff's  attorney,  a  written  offer,  to  allow  lud^ent  to  be  taken 
against  him  for  a  sum,  or  property,  or  to  the  effect,  therein  specified,  with 
costs.  If  there  are  two  or  more  defendants,  and  the  action  can  be  severed, 
a  like  offer  may  be  made  by  one  or  more  defendants,  against  whom  a  sepa- 
rate judgment  may  be  taken.  If  the  plaintiff,  within  ten  days  thereafter, 
serves  upon  the  defendant's  attorney,  a  written  notice  that  he  accepts  the 
offer,  he  may  file  the  summons,  complaint  and  offer,  with  proof  of  accept- 
ance, and  thereupon  the  clerk  must  enter  judgment  accordingly.  If  notice 
of  acceptance  is  not  thus  given,  the  offer  cannot  be  given  in  evidence  upon 
the  trial ;  but,  if  the  plaintiff  fails  to  obtain  a  more  favorable  judgment,  he 
cannot  recover  costs  from  the  time  of  the  offer,  but  must  pay  costs  from  that 
time. 

§  739.  Flafntiffa  ofBar  to  compromise  oomitor-clalm ;  prooeedingi 
tiisrBoa  [Ambndbd  by  Ch.  416  of  1877.]  Where  the  defendant  sets  up  a 
counter-claim,  to  an  amount  greater  than  the  plaintiff's  claim,  or  sufficient  to 
reduce  the  plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may  serve, 
upon  the  defendant's  attorney,  a  written  offer,  to  allow  judgment  to  be  taken 
agauist  him,  for  a  specified  sum,  with  costs,  or  against  the  defendant  for  a 
spedfled  sum.  and  against  the  plaintiff  for  costs.    If  the  defendant,  within 


accepta  the  offer,  either  party  may  file  the  summons,  complaint,  answer, 
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offer,  or  copies  thereof  and  prooi  of  aoceptanoe ;  and  thereupon  the  clerk 
most  enter  judgment  accordingly.  If  notice  of  acceptance  is  not  thus  giren, 
the  offer  cannot  be  given  in  evidence  upon  the  trial,  but,  if  the  recovery  is 
not  more  favorable  to  the  defendant  than  that  so  offered,  he  mil  not  be  enti- 
tled to  recover  costs  from  the  time  of  the  offer,  but  must  pay  costs  from 
that  time. 

§  740.  OfEar  and  acceptance,  hy  whom  sabscxibed.  Unless  an  offer 
or  an  acceptance,  made  as  prescribed  in  either  of  the  last  four  sections,  is  sub* 
scribed  by  the  party  making  it,  his  attorney  must  subscribe  it,  and  annex 
thereto  his  affidavit,  to  the  effect  that  he  is  duly  authorized  to  make  it,  in 
behalf  of  the  party. 

§  741.  [Stricken  out  by  Gh.  416  of  1877.] 
§  742.  [Stricken  out  by  Ch.  416  of  1877.] 


TITLE  IIL 
Paistfnent  (^  mmep  into  courtf  and  can 

743.  Party  brinffing  money  Into  coiirt  is  discharged. 

744.  (General  rules  may  regulate  concerning'  payment  into  court 

746.  Money  to  be  paid  to  county  treasoror,  and  securitieB  taken  in  his  iiaiae. 

746.  Funda ;  where  and  how  deposited  or  invested. 

747.  Powen  of  Bupreme  court  as  to  transfer*  etc,  to  and  investment  by  guard- 

ian, etc. 

748.  When  other  courts  have  like  power. 

749.  Powers  of  certain  officers,  touching^  seenritieBy  etc 

750.  Provisions  relating  to  death,  removal,  etc.,  of  officer. 

751.  Authority  for  payment  of  money,  by  bank  or  trust  company. 

752.  How  Goun^  treasurer  to  keep  Ms  accounts. 
798.  County  treasurer  to  report  annually  to  the  court 

754.  These  provisions  applicable  in  New  York  to  the  chamberlain. 

§  743.  Partytoliigliif  moiiesrlntoccnirtlsdiflciiarg^d.  A  pjarty  bringing 
money  into  court,  pursuant  to  the  direction  of  the  court,  is  diachai^ecl 
thereby  from  further  liability,  to  the  extent  of  the  money  bo  paid  in. 

§  744.  Comptroller  to  rapervlse  ftmds  paid  into  eoort.  77<e  comptroller 
of  the  state  of  New  York  shall  supervise  the  administration  of  all  the  funds  paid 
into  any  court  of  record^  and  shall  prescribe  regulations  and  rules  for  the  care 
and  disposition  Viereof  which  shall  be  observed  by  all  parties  interested  therein^ 
unless  t/ie  court  having  jurisdictio7i  over  the  saine,  shall  make  different  direc- 
tions^ by  special  order  duly  entered  in  accordance  with  section  747  of  this  acL 
[Am'd  Ch.  651  of  1892.] 

8  746.  Money  to  be  paid  to  county  treasurer,  and  seciuitiea,  taken 
In  his  name.  Unless  the  court  otherwise  specially  directs,  money ,  paid  into 
court,  must  be  paid,  either  directly,  or  by  the  officer  who  is  required  bv  law 
first  to  receive  it,  to  the  county  treasurer  of  the  county,  where  the  acuon  ia 
triable.  Where  it  is  paid  to  an  officer,  other  than  the  county  treasurer,  he 
must  pay  it  to  the  county  treasurer,  vdthin  four  days  after  he  receives  it. 
In  the  city  of  New  York,  he  must  pay  it  to  the  chamberlain,  within  two  days 
after  he  receives  it.  Abend,  mortgage,  or  other  security,  era  certificate  or 
transfer  of  stock,  taken  upon  the  investment  of  money  paid  into  courti  must 
be  taken  to  the  county  treasurer  of  the  coun^  where  the  fund  belongs,  ia 
his  name  of  office;  or  to  such  other  county  treasurer,  as  the  court  specially 
directs.    But  this  and  the  next  section  do  not  prevent  the  courti  upon  urn 
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application  of  a  party  to  an  action,  from  directing  in  what  manner  or  place, 
moneyi  paid  into  court  in  the  action,  shall  be  deposited  or  invested. 

§  746,  Fvndii  wbere  and  how  deposited  or  inTeeted*  All  funds  or  moneys 
paid  into  court  shall  be  deposited  in  such  savings  bank,  trust  company^  barUSf 
banking  ctssociation  or  with  such  banker^  as  shall  be  designated  by  ilie  comp- 
troller^ as  soon  as  received  by  t/te  custodian  thereof.  But  t/ie  rnoney  must  be  de- 
posited in  tlte  county  where  Uiefund  belongs^  where  it  can  be  done  conveniently 
and  safely  and  with  advantage  to  the  parties  interested.  Hie  depositaries  desig- 
nated shall  pay  a  fair  rate  of  interest ;  and  before  receiving  any  such  deposit 
s/iall  give  to  the  2^ople  of  the  State  a  good  and  sufficient  bond  with  two  or  more 
sureties^  in  such  form  as  the  attorney -general  shall  prescribe^  sucli  bond  to  be 
approved  by  the  county  judge  of  the  county  in  which  su^h  savings  bank^  bank, 
trust  company,  bank  association  or  banlcer  shall  be  located^  and  by  the  comp' 
troUer  oft/ie  state,  and  filed  in  the  office  oftlie  comptroller.  [Am'd  Ch.  651 
OF  1892.] 

§  747.  Powera  of  eourt  mm  to  paymentt  traaelbr  »nd  InTeetment.     Each 

court  may  direct  that  money  paid  into  that  court  in  any  action  or  proceeding 
brought  therein,  or  any  bond,  mortgage  or.ot/ier  security  which  represents 
property  belonging  to  any  suit  or  party  interested  therein,  may  be  paid  outy 
trans/erred,  invested,  reinvested  or  deposited  in  any  manner  or  form  that  ap- 
pears to  it  best  for  the  interests  of  the  owners  tliereof  But  such  directions 
must  be  embodied  in  an  order  or  decree  of  said  court,  founded  upon  proper 
and  sufficient  evidence  satisfactory  to  the  court  tliat  such  disposition  of  the 
property  is  best  for  the  inteiests  of  Vie  owners  thereof  or  parties  interested 
therein.     [Amd  Ch.  661  OP  1892.] 

§  748.  ^pp**i'a4liMi  of  Iftrt  lectlon.  The  provisions  of  Uie  last  preceding 
section  shall  apply  to  all  courts  of  record  of  the  State.  [Am'd  Cu.  651  OP 
1892.] 

§  749.  PoweiB  of  certain  oflELcers,  toncfaing  secnrities,  etc.  [Ambndsd 
BT  Ch.  416  OF  1877.]  A  county  treasurer,  or  other  officer,  or  a  guardian,  com- 
mittee, or  other  trustee,  in  "whose  name  is  taken  a  bond,  mortgage,  or  other 
security,  or  public  stock,  representing  money,  paid  into  court,  in  an  action ; 
or  to  whom  stock  or  a  security,  or  an  account,  deed,  voucher,  receipt,  or 
other  paper,  representing  or  relating  to  such  money,  is  tetnsferred,  delivered, 
made,  or  given,  pursuant  to  law,  is  vested  with  title  for  the  purposes  of  the 
trust ;  and  may  bring  an  action  upon  or  in  relation  to  the  same,  in  his  official 
Of  representative  character. 

§  750.  Provision  relating  to  death,  removal,  eta,  of  oflELcer.    On  the 

expiration  of  the  official  term  of  a  county  treasurer,  or  where  a  vacancy 
occurs  in  his  office,  by  death  or  otherwise,  all  public  stock,  bonds,  mortgages, 
and  other  securities  held  by  him,  as  prescribed  in  this  title,  vest  in  his 
successor  in  office ;  and  all  money  deposited,  as  prescribed  in  this  title,  in  a 
bank,  trust  company  or  other  depository,  to  his  credit,  vests  in,  and  must  be 
carried  to,  the  account  of  his  successor  in  office. 

§  75 1.  Authority  for  payment*  ete*»  by  bank  or  trust  company.  No  m  oney^ 
security  or  otfier  property  which  shall  have  been  placed  in  the  custody  of  the 
court  shall  be  surrendered  without  the  production  of  a  properly  certified  copy 
of  an  order  of  the  court,  in  whose  custody  said  money,  security  or  otfier  property 
shall  have  been  placed,  duly  made  and  entered,  directing  such  disposition. 
Rich  order  must  be  countersigned  by  Hie  presiding  judge  by  whose  direction 
it  is  made.     [Am'd  Ch.  651  op  1892.] 

§  752.  How  eoonty  treaenrer*  etc.  to  keep  hie  aeconnti.  Erery  officer  haV' 
ing  charge  of  montys,  stcuriti('S  or  otlier  property  in  tJie  cuatody  of  tlie 
courts  sliall  keep  a  book  nr  books  in  which  he  shall  make  an  fxaci  arconnt 
thereof.  S*tch  book  or  bocfk^  shall  stale  the  name  of  tJie  courts  thf  title  of  tlie 
case^  tliC  date  if  receipt,  from  ichom  received^  (he  amount  of  monry,    ',f  any, 
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and  a  description  of  the  securities  or  other  property  received^  if  any,  and  eadi 
addition  of  interest ;  also  the  date  and  description  of  each  ortler  for  payment 
and  the  dates  and  amounts  of  payments  thereunder  and  to  whom  paid ;  aiso 
an  account  of  each  change  of  investment^  if  any.  The  provisions  of  this  sec- 
tion shall  also  apply  to  all  banks  or  trust  compariies  holding  any  of  ihefundis 
referred  to  in  this  title.     [Am'd  Ch.  651  OP  1892.] 

§  758.  AnnualrepoFtbyeoctodiaA  of  flbnda.  Every  treasurer  or  Jinan- 
cicU  ojjicer  who  has  in  his  charge  or  possession  or  under  his  control,  nioney^ 
bonds^  stocks,  mortgages  or  any  other  securities  or  property  as  prescribed 
in  this  title,  must^  once  in  each  year,  make  a  report  to  the  comptroller 
at  the  time  and  in  the  form  and  manner  which  fie  may  prescribe,  con- 
taining a  true  statement  of  his  accounts  for  the  pi-eceding  year  or  from  the 
time  of  the  last  report  This  report  must  be  verified  by  the  oath  of  such 
officer,  and  must  be  accompanied  by  the  certificate  of  the  proper  officer  oj 
each  bank  or  trust  company,  stating  the  exact  amount  on  deposit  with  such 
corporation  to  the  credit  of  each  case  separately.  Such  officer  or  bank  or  trust 
company  shall  furnish  any  additional  report  to  the  comptroller  or  to  the  court 
<U  such  time  and  in  such  detail  as  may  be  required 

The  comptroller  is  authorized  to  employ  such  special  clerk  or  clerks 
as  he  may  deem  necessary,  to  carry  out  tne  provisions  of  this  act ;  and  he 
shall  cause  an  examination  of  the  accounts  of  the  officers  referred  to  in 
this  act  to  be  made  at  least  once  in  each  year,  and  shall  enforce  the  pro- 
visions thereot 

Whenever  any  sum  of  money,  paid  into  court,  shall  have  re- 
mained in  the  hands  of  any  county  treasurer,  or  of  the  chamberlain 
of  the  city  of  New  York,  for  the  period  of  twenty  years,  it  shall  be 
paid  over  by  such  officer  with  all  accumulations  of  interest  thereon^ 
after  deducting  his  legal  fees,  to  the  treasurer  of  the  state  of  New 
York,  The  said  treasurer  shall  pay  such  sum  to  the  owner  or  owners 
thereof  upon  the  presentation  to  him  of  the  warrants  of  the  comp- 
troller therefor.  The  comptroller  shall  draw  his  warrant  for  such 
sum  upon  the  presentation  to  him  of  an  order  of  the  court  made  in 
accordance  with  section  seven  hundred  and  fifty-one  of  the  code  of 
civil  procedure  and  upon  due  notice  to  said  comptroller.  [As  am'd 
by  ch.  651,  Laws  1892.] 

§  754.  Thaee  provisioiui  apfdicable  in  New  York  to  tibie  chamberltdn. 
Each  provision  of  this  title,  relating  to  a  county  treasurer,  applies  to  the 
chamberlain  of  the  city  of  New  York,  with  respect  to  money  paid  into  court, 
in  an  action  triable  in  the  city  ai.d  county  of  New  York,  or  with  respect  to 
money,  or  a  bond,  mortgage,  or  other  security,  or  public  stock,  representing 
money  i  aid  into  court ;  except  where  special  provision,  with  respect  to  the 
same,  is  otherwise  made  by  law. 

TITLE  IV. 
Proceedings  upon  the  death  or  disability  of  a  party  ^  or  the  trcmtfer  of  his  interest 

BacnoH  755.  Action ;  when  not  to  abate.  ,      ,  *•      ^^iuk;!?*^ 

756.  Proceedings  upon  transfer  of  interest,  op  devolution  of  liabiUtjr 

757.  Id. ;  when  sole  party  dies  and  action  survives. 

758.  Id. ;  when  one  of  several  parties  dies. 

759.  760.  Id. ;  when  part  of  cause  of  action  survives. 

761.  When  court  may  order  action  abated. 

762.  Special  cases  excepted. 

763.  Death  of  party  after  verdict,  etc. 

764.  Action  for  a  wrong  not  to  abate  after  verdict,  etc. 

765.  No  verdict,  etc.,  can  be  taken  after  a  i>arty's  death. 

766.  Death,  etc.,  of  public  officer  or  trustee. 

S755.  Action;  when  not  to  abate.  An  action  does  not  abate  by  Koy 
event  if  the  cause  of  action  survives  or  continues.  A  special  proceedtnff 
does  not  abate  by  any  event,  if  the  right  to  ths  relief  sought  in  such  spectai 
proceedings  survives  or  continues,  but  this  provision  as  to  sj^al  proceedings 
applies  only  to  cases  where  a  party  dies  after  tfiis  act  takes  effect  .  [AM  D  OH. 
284  c^  1891 ;  in  effect  Sept  1,  1891.] 
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§  756.  Proceedings  npon  transfiBr  of  interest^  or  devolution  of  lia* 
tOity.  In  case  of  a  tranfifer  of  interest,  or  devolution  of  liability,  the  action 
may  be  continued  by  or  against  tbe  original  party ;  unless  the  court  directs 
the  x>erson,  to  whom  the  interest  is  transferred,  or  upon  whom  the  liability  is 
devolved,  to  be  substituted  in  the  action,  or  joined  with  the  original  party, 
as  the  case  requires. 

§  757.  za.;  iHien  aolepartj'  dies  and  aetion  survives*  la  case  of  the 
death  of  a  sole  plaintiff  or  a  sole  defendant,  if  the  cause  of  action  survives 
or  continues,  the  court  must,  uj)on  a  motion,  allow  or  compel  the  action  to 
be  continued,  by  or  against  his  representative  or  successor  in  interest 
In  case  of  death  of  a  sok  party  to  a  special  proceeding  after  this  act  takes  effect^ 
if  the  right  to  relitf sought  in  such  proceedings  survives  or  continues^  the  court  must 
vpon  a  motion,  allow  or  compel  such  proceeding  to  be  continued  hy  or  against 
his  representative^  or  successor  in  interest  This  provision  as  to  a  special  pro- 
ceeding does  not  apply  where  provision  for  such  continuance  has  been  otherwise 
made  hy  law.     [AlCl)  Ch.  284  OF  1891 ;  in  effect  Sept  1,  1891.] 

§  758.  Id. ;  when  one  of  several  partLes  dies.  [Amended  by  Ch.  416 
OF  1877.]  In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of  two 
or  more  defendants,  if  the  entire  cause  of  action  survives  to  or  against  the 
others,  the  action  may  proceed  in  favor  of,  or  against  the  survivors.  But  the 
estate  of  a  person  or  party  jointly  liable  upon  contract  with  others  shall  not 
be  discharged  by  his  death,  and  the  court  may  make  an  order  to  bring  in 
the  proper  representative  of  the  decedent,  when  it  is  necessary  so  to  do  for 
the  proper  disposition  of  the  matter,  and,  where  the  liability  is  several  as 
well  as  joint,  may  order  a  severance  of  the  action  so  that  it  may  proceed 
separately  against  the  representative  of  the  decedent,  and  against  the  sur- 
viving defendant  or  defendants. 

§  759.  Id. ;  when  part  of  oause  of  action  ^enrvivefiL  In  case  of  the 
death  of  one  of  two  or  more  plaintiffs,  or  one  of  two  or  more  defendants,  if 
X>art  only  of  the  cause  of  action,  or  part  of  some  of  two  or  more  distinct 
causes  of  action,  survives  to  or  against  the  others,  the  action  may  proceed, 
without  brining  in  the  successor  to  the  rights  or  liabilities  of  the  deceased 
party;  and  uie  judgment  shall  not  affect  him,  or  his  interest  in  the  subject 
of  the  action.  JBut  where  it  appears  proper  so  to  do,  the  court  may  require 
or  to^  compel  the  successor,  or  a  person  who  claims  to  be  the  successor,  to 
be  brought  in  as  a  party,  upon  his  own  application  or  upon  the  application 
of  a  party  to  the  action. 

§  760.  The  same.  [Amended  bt  Ch.  542  of  1879.]  In  a  case  specified 
in  the  foregoing  sections  of  this  title,  where  such  a;  person  applies  in  his  own. 
behalf,  the  court  may  direct  that  he  be  made  aparty,  by  amendment  of  the 
pleadings,  or  otiierwise,  as  the  case  requires.  Where  an  application  is  made 
by  the  plaintiff,  to  bring  in  such  a  person  as  defendant,  the  court  may  direct 
that  a  supplemental  summons  issue,  and  that  supplemental  pleadings  be 
made.  Yniere  an  application  is  made  by  a  defendant,  to  bring  in  such  a 
person,  the  court  may,  and  where  the  protection  of  the  applicant's  rights 
requires  it,  must,  permit  the  defendant  to  commence  a  cross  action  for  that 
purpose.  The  cross  action  must  be  brought  in  the  same  court,  unless  the 
order  otherwise  specially  directs.  If  it  directs  that  the  action  be  commenced 
in  another  court,  the  latter  court  may,  by  order,  at  any  time  after  the  cross 
action  is  commenced^  remove  to  itself  the  original  action,  with  like  effect  as 
if  it  had  been  brought  therein.  Unless  the  court  otherwise  directs,  the 
original  action  and  the  cross  action  must  be  tried,  and  judgment  rendered 
therein,  as  if  they  were  one  action. 

§  761.  When  ooort  may  order  action  abated.  [Amended  by  Ch.  416 
OP  1877.1  At  any  time  after  the  death  of  the  plaintiff,  or  after  the  marriage 
of  the  plaintiff,  where  it  affects  the  rights  of  either  party,  the  court  may,  in 

*  So  in  Uie  original. 
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its  discretion,  upon  notice  to  such  persons  as  it  directs,  and  upon  the  appli- 
cation of  the  adverse  party,  or  of  a  person  whose  interest  is  affected,  direct 
that  the  action  abate,  unless  it  is  continued  by  the  proper  parties,  within  a 
time  specified  in  the  order,  not  less  than  six  months,  nor  more  than  one 
year,  after  the  granting  thereof. 

§  762.  Special  cases  excepted.  The  foregoing  provisions  of  this  title 
do  not  apply  to  a  case,  where  special  provision  is  otherwise  made  by  law. 

g  763.  Deafh  of  party  after  veKdict,  etc.  If  either  party  to  an  action 
dies,  after  an  accepted  offer  to  allow  judgment  to  be  taken,  or  after  a  ver- 
dict, report,  or  decision  or  an  interlocutory  jud^ient,  but  before  final  judg- 
ment is  entered,  the  court  must  enter  final  judgment,  in  the  names  of  the 
original  parties;  unless  the  offer,  verdict,  report,  or  decision,  or  the  inter- 
locutory judgment,  is  set  aside. 

§764.  AbatemeatofaetioiM.  After  verdict,  report  or  decision  in  an 
action  to  recover  damages  for  a  personal  injury,  the  action  does  not 
abate  by  the  death  of  a  party,  but  the  subsequent  proceedings  are  the 
same  as  in  a  case  where  the  cause  of  action  survives.  And  in  case  said 
verdict^  report  or  decision  is  reversed  upon  questions  of  law  ordy^  said 
4iction  does  not  abate  by  the  death  of  the  party  against  whom  the  same  woe 
rendered.  [Am'd  Chs.  277  of  1881  and  879  of  1890 ;  in  effect  Sept. 
1, 1890. 

§  766.  No  Terdict,  etc.,  can  be  taken  after  a  partsr'a  death.    This 

title  does  not  authorize  tiie  entry  of  a  judgment  against  a  party,  yrho  diei^ 
before  a  verdict,  report  or  decision  is  actually  rendered  against  hinu  In 
that  case  the  verdict,  report  or  decision  is  absolutely  void. 

§  766.  Death,  etc.,  of  pablic  oflELcer  or  trustee.    Where  an  action  or 

Social  proceeding  is  authorized  or  directed  by  law,  to  be  brought  by  or  in 
e  name  of  a  public  officer,  or  by  a  receiver,  or  other  trustee,  appointed  by 
-virtue  of  a  statute,  his  death  or  removal  does  not  abate  the  action  or  special 
proceeding ;  but  the  same  may  be  continued  by  his  successor,  who  must» 
upon  his  application,  or  that  of  a  party  interested,  be  substituted  for  that 
purpose,  by  the  crder  of  the  court,  a  copy  of  which  must  be  annexed  to  the 
judgment-roll. 


TITLE  V. 
Motions  and  orders  generaUy. 

fi^osKur  767.  Definition  of  an  order. 

768.  Id.  I  of  a  motion. 

769.  Motions  in  supreme  court ;  where  to  be  heard. 

770.  Motions  in  New  York  citjr. 

771.  In  absence  of  Judge,  motion  may  be  transferred  to  another  judge. 

772.  778.  What  judges  may  make  orders  out  of  court,  without  notice. 
774.  Review  of  order  made  by  judge  of  another  court. 

776.  When  stay  of  proceedings  not  to  exceed  twenty  days. 

776.  Subsequent  application  for  order,  after  denial*  etc.  of  prior  application. 

777.  Id. ;  as  to  application  for  judgment. 

778.  Penalty  for  yiolatins'  last  two  sections. 

779.  Costs  of  a  motion;  how  collected. 

g  767.  Deflnition  of  an  order.    A  direction  of  a  conrt  or  Jndge,  made,  ae 
jpniscribed  in  this  act,  in  an  action  or  special  proceeding,  must  be  in  wxitiiigy 
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unless  otherwise  specified  in  the  x>articular  case.  Such  a  direction,  unless  it 
is  contained  in  a  judgment,  is  an  order. 

§  768.  Id. ;  of  a  motkm.    An  application  for  an  order  is  a  motion. 

§  769.  Motions  in  snprema  court ;  where  to  be  heard.  [Amended 
BT  Ch.  542  OF  1879.]  A  motion,  upon  notice,  in  an  action  in  the  supreme 
court,  must  be  made  within  the  judicial  district,  in  which  the  action  is  triable, 
or  in  a  county  adjoining  that  in  which  it  is  triable ;  except  that  where  it  is 
triable  in  the  first  judicial  district,  the  motion  must  be  made  in  that  district ; 
and  a  motion,  upon  notice,  cannot  be  made  in  that  district  in  an  action 
triable  elsewhere.  But  this  section  does  not  apply  to  a  case,  where<  it  is 
^ecially  prescribed  by  law  that  a  motion  may  be  made  in  the  county,  where 
the  applicant,  or  other  person  to  be  affected  thereby,  or  the  attorney,  resides. 

§  770.  Motions  in  New  York  city.  In  the  first  judicial  district,  a 
motion  which  elsewhere  must  be  made  in  court,  may  be  made  to  a  judge  out 
of  court,  except  for  a  new  trial  on  the  merits.  olAaj  0'*^^A^''^AM/KnAA>«. — 

I  771.  In  absenoe  of  judge,  motion  may  be  tranafexred  to  another 

judge.  Where  notice  of  a  motion  is  given,  or  an  order  to  show  cause  is 
returnable,  before  a  judge,  out  of  court,  who,  at  the  time  fixed  for  the  motion, 
la  or  will  be  absent,  or  unable,  for  any  other  cause,  to  hear  it,  the  motion 
may  be  transferred,  by  his  order,  made  before  or  at  that  time,  or  by  the 
written  stipulation  of  the  attorneys  for  the  parties,  to  another  judge,  before 
whom  it  might  have  been  originally  made. 

§  772.  What  jndgea  may  make  orders  out  of  conrt  witiiont  notice^ 
[AjiENDEB  BY  Ch.  416  OF  1877.]  Where  an  order,  in  an  action,  may  be  made 
by  a  judge  of  the  court,  out  of  court,  and  without  notice,  and  the  particular 
judge  is  not  specially  designated  by  law,  it  may  be  made  by  any  judge  of 
the  court,  in  any  part  of  the  State ;  or,  except  to  stay  proceedings  after 
verdict,  report,  or  aeci8ion,by  a  justice  of  the  Supreme  Court,  or  by  a  judsre 
of  a  superior  city  court  within  the  city  wherein  his  court  is  located,  or  by 
the  county  judge  of  the  county  where  the  action  is  triable,  or  in  which  the 
attorney  for  the  applicant  resides.  Where  such  an  order  grants  a  provisional 
remedy,  it  can  be  vacated  only  in  the  mode  specially  prescribed  by  law ;  in 
any  other  case,  it  may  be  vacated  or  modified,  without  notice,  by  the  judge 
who  made  it,  or,  upon  notice,  by  him,  or  by  the  court. 

§  773.  TheaamOi  The  limitation,  contained  in  the  last  section,  of  the 
oeanty  judges  who  may  make  an  order,  does  not  apply  to  a  case  where  it  is. 
prescribed  m  this  act,  in  general  words,  that  a  particular  order  may  be  made 
by  a  county  judge  or  by  any  county  judge. 

§  774.  Review  of  order  made  by  jndge  of  another  court  [Amended 
BT  Ch.  416  OF  1877.]  An  order,  mstde  by  a  judge  of  a  court,  other  than  the 
court  in  which  the  action  is  pending,  may  be  reviewed  in  the  same  manner, 
as  if  it  was  made  by  a  judge  of  the  court  in  which  the  action  is  pending. 

§  775.  "When  stay  of  prooeedingg  not  to  exceed  twenty  days. 

SAiCBNDBD  BY  Ch.  416  OP  1877.]  An  order  to  stay  proceedings  in  an  action, 
or  a  longer  time  than  twenty  days,  shall  not  be  made  by  a  judge,  out  of  court, 
except  to  stay  proceedings  under  an  order  or  judgment  appealed  from,  or 
where  it  is  made  upon  notice  of  the  application,  to  the  adverse  x^^^y*  ^  ^^ 
cases  where  special  provision  is  otherwise  made  by  law. 

§  776.  Snbaeqnent  applioatlon  for  order  after  denial,  etc.,  of  prior 
iqppUoation.  If  an  application  for  an  order,  made  to  a  judge  of  the  court, 
or  to  a  county  judge  is  wholly  or  partly  refused,  or  granted  conditionally,  or 
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on  terms ;  a  sabsequent  application,  in  reference  to  the  same  matter,  and 
in  the  same  stage  of  the  proceedings,  shall  be  made  only  to  the  same  iudge, 
or  to  the  court.  If  it  is  made  to  another  judKe,  out  of  court,  an  order  granted 
thereupon  must  be  vacated  by  the  judge  who  made  it;  or,  if  he  is  absent, 
or  otherwise  unable  te  hear  the  appUcation,  by  any  judge  of  the  court,  upon 
•yioof,  by  affidavit,  of  the  facts. 

§  777.  Id. ;  as  to  application  for  judgment.  Where  an  application  is 
made  to  the  court  for  judgment,  it  cannot  be  withdrawn,  without  the  express 
permission  of  the  court;  and  a  subsequent  application  for  judgment  shall  not 
be  m^de,  at  a  term  held  by  another  judge,  except  where  the  first  application 
is  so  withdrawn ;  or  where  the  directions  given  thereupon,  require  an  act  to 
be  done,  before  jud^ient  can  be  rendered;  or  where  the  fact  of  the  former 
application  is  stated  and  the  proceedings  thereupon,  and  subsequent  thereto, 
are  fully  set  forth,  in  the  papers  upon  which  the  application  is  made. 

§  778*  Penalty  for  violating  last  two  sections.  A  person  making  an 
application,  forbidden  bv  the  last  two  sections  with  knowledge  of  the  pre- 
vious applications,  shall  be  punished  by  the  court  for  a  contempt. 

8  770.  Proceedings  stayed  by  fidlure  to  pay  costs ;  how  costs  to  ba 
collected.  Where  coste  of  a  motion,  or  any  other  mm  of  money ^  directed  by 
an  order  to  be  paid,  are  not  paid  within  the  time  fixed  for  that  purpose  by 
the  order,  or  if  no  time  is  so  fixed  within  ten  days  after  service  of  a  copy  of  the 
order,  an  ececution  against  the  personal  property  only  of  the  party  required  to  pay 
the  samey  may  be  isstied  by  any  party  or  person  to  whom  the  said  costs  or  sum  {^ 
-money  is  made  payable  by  said  order  ^  or  in  case  permission  of  the  court  shall  be  first 
'Obtained  by  any  parly  or  person  having  an  interest  in  compelling  payment  thereof  ^ 
which  execution  shaU  be  in  the  same  form^  as  nearly  as  may  6e,  as  an  execution  upon 
a  judgment^  omitting  the  recitals  and  directions  relating  to  real  property ^  and  all 
proceedings  on  the  part  of  the  party  required  to  pay  the  same,  except  to  review 
or  vacate  the  order,  are  stayed,  without  further  direction  of  the  court,  until 
the  payment  thereof.  But  the  adverse  party  may,  at  his  election,  waive  the 
stey  of  proceeding.  Where  the  order  directs  that  the  costs  of  a  motion 
abide  the  event  or  the  action,  or  where  costs  of  a  motion,  awarded  by  an 
prder,  have  not  been  collected,  when  final  judgment  is  entered,  they  maybe 
taxed,  as  part  of  the  costs  of  the  action,  or  set  off  against  costs  awarded  to 
the  adverse  party,  as  the  case  requires.  But  nothing  herein  contained  shall  be 
$0  construed  as  to  relieve  a  party  or  person  from  punishment  as  for  contempt  of 
court  for  disobedience  to  an  order  in  any  case  when  the  remedy  of  enforceineeni  by 
such  proceedings  now  exisL  [Am^d  Gh.  416  of  1877 ;  Ch.  542  of  1879 ;  Ch* 
397  OF  1882 ;  Go.  181  of  1884.J 

TITLE  VI. 

Miscellaneous  practice  regulations, 

Abticlb  1.  Qeneral  regfolations  respecting  tune. 

2.  Preferred  and  deferred  causes. 

8.  Service  of  papers. 

4.  Discovery  of  books  and  papers. 

6.  General  regulations  respecting'  bonds  and  undertakings. 

6.  Other  matters. 

ARTICLE  PIBST. 
GsmiRAL  RBauLATioirs  BBSFBcmra  Tnca. 

SBcnoir  780.  Notice  of  motion,  to  be  eight  days. 

781.  How  time  enlarged,  before  its  expiratioo. 

782.  Copy  of  affidavit  must  be  served. 

783.  ReUef,  after  time  has  expired. 

784.  When  time  cannot  be  extended. 
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BmjBOB  786.  Qualification  of  last  section. 

786.  Orders  in  certain  actions ;  how  pablished. 

787.  Time  for  publication  of  notice ;  how  computed. 

788.  lime  for  doing  any  act ;  how  computed. 

I  780.  Votioe  of  motioii  and  order  to  sEow  eauat.  Where  special  pro* 
yision  is  not  otherwise  made  by  law,  or  by  the  general  rules  of  practice, 
if  notice  of  a  motion,  or  of  any  other  proceeding  in  an  action,  uef  ore  a 
ooart  or  a  jadge,  is  necessary,  it  must,  if  personally  served,  be  served 
at  least  eig^c  days  before  the  time  appointed  for  hearing ;  unless  the 
court  or  a  judge  thereof,  or  a  county  judge  of  the  county  where  the  action 
is  triable^  or  in  which  the  attorney  for  the  applicant  resides^  upon  an  aflB- 
davit  showing  grounds  therefor,  makes  an  order  to  show  cause  why  the 
application  should  not  be  granted ;  and,  in  the  order,  directs  that  ser- 
vice thereof,  less  than  eight  days  before  it  is  returnable,  be  sufficient. 
[Am'd  Ch.  219  of  1890 ;  in  effect  Sept.  1, 1890.] 

§  781.  How  time  enlarged,  before  its  ezpiratloiL  Where  the  time, 
within  which  a  proceeding  in  an  action  after  its  commencement,  must  be 
taken,  has  begun  to  run,  and  has  not  expired,  it  may  be  enlarged,  upon  an 
affidavit  showing  pounds  therefor,  by  the  court,  or  by  a  judge  authorizecl 
to  make  an  order  in  the  action. 

g  782.  Ck>p7  of  affidavit  must  be  served.  In  a  case  specified  in  th« 
last  two  sections,  the  affidavit,  upon  which  the  order  was  granted,  or  a  copy 
thereof,  must  be  served  with  a  copy  of  the  order ;  otherwise,  the  order  may 
be  disregarded. 

§  783.  Relief  after  time  has  expired.  After  the  expiration  of  the  time 
within  which  a  pleading  must  be  made,  or  any  other  proceeding  in  an  action,' 
after  its  commencement,  must  be  taken,  the  court,  upon  good  cause  shown, 
may,  in  it«  discretion,  and  upon  such  terms  as  justice  requires,  relieve  the 
party  from  the  consequences  of  an  omission  to  do  the  act,  and  allow  it  to  be 
doue ;  except  as  other¥rise  specially  prescribed  by  law. 

§  784.  When  time  camiot  be  extended.  A  court,  or  a  judge,  is  not 
authorized  to  extend  the  time,  fixed  by  law,  within  which  to  commence  an 
action ;  or  to  take  an  appeal ;  or  to  apply  to  continue  an  action,  where  a 
party  thereto  has  died,  or  has  incurred  a  disability;  or  the  time  fixed  by  the 
court,  within  which  a  supplemental  complaint  must  be  made,  in  order  to  con- 
tinue an  action ;  or  an  action  is  to  abate,  unless  it  is  continued  by  the  proper 
parties.  A  court,  or  a  judge,  cannot  allow  either  of  those  acts  to  be  done, 
after  Uie  expiration  of  the  time  fixed  by  law,  or  by  the  order,  as  the  case 
may  be,  for  doing  it ;  except  in  a  case  specified  in  the  next  section. 

g  785.  Qualification  of  last  section.  [Ambndeb  bt  Ch.  416  of  1877.] 
Where  a  party,  entitled  to  appeal  from  a  judgment  or  order,  or  to  move  to 
set  aside  a  finaljudgment  for  error  in  fact,  dies,  either  before  or  after  this 
chapter  takes  OTOct,  and  before  the  expiration  of  the  time  within  which  the 
appeal  may  be  taken,  or  the  motion  made,  the  court  may  allow  the  appeal 
to  be  taken,  or  the  motion  to  be  made,  by  the  heir,  devisee,  or  personal  rep- 
lesentative  of  the  decedent,  at  any  time  within  four  months  after  his  deatn. 

786.  Orders  in  certain  actions ;  how  published  Where  an  action 
18  brouffht  for  the  collective  benefit  of  the  creditors  of  a  person,  or  of  an  estate, 
or  for  the  benefit  of  a  person  or  persons,  other  than  the  plaintiff,  who  will 
come  in  and  contribute  to  the  expense  of  the  action,  notice  of  a  direction  of 
the  court,  contained  in  a  judgment  or  order,  requiring  the  creditors,  or  other 
person  or  persons  to  exhibit  uieir  demands,  or  otherwise  to  come  in,  must  be 
pobUshed,  once  in  each  week,  for  at  least  three  successive  weeks,  and  as 
nmch  longer  as  the  court  directs,  in  the  newspaper,  published  at  Albany,  in 
which  legal  notices  are  required  to  be  published,  and  in  a  newspaper,  pub* 
liflhed  in  the  county  where  the  act  is  required  to  be  done. 
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§  787.  lime  for  publication  of  notice ;  how  compt&tsd.    The  period 

of  publication  of  a  legal  notice,  in  an  action  or  special  proceeding,  brought 
in  a  court,  either  of  record  or  not  of  record,  or  before  a  judge  of  such  a  court, 
must  be  computed,  bo  as  to  exclude  the  first  day  of  publication,  and  include 
the  day,  on  \v'hich  the  act  or  event,  of  which  notice  is  given,  is  to  happen, 
or  which  completes  the  full  period  of  publication. 

§  788.  Time  for  doing  any  act ;  how  compntecL  [Amsnbed  bt  Gh. 
416  OF  1877.]  The  time  within  which  an  act,  in  an  action  or  special  pro- 
ceeding, brought  as  specified  in  the  labt  section,  is  reauired  by  law  to  be 
done,  must  be  computed  by  excluding  the  first,  and  including  the^last  day  ; 
except  where  it  is  otherwise  specially  prescribed  by  law.  If  the  last  day  is 
^  Sunday,  or  a  public  holiday,  it  must  be  excluded  Where  the  act  is  required 
to  be  done  within  two  days,  and  an  intervening  day  is  Sunday,  or  a  public 
holiday,  it  must  also  be  excluded.    [Refbalsd  bt  Oil  677  op  1^2.J 

ARTICLE  SECOND. 

Prrfbhbbd  ahb  Dbfbbrbd  Cadsm. 

SificnoH  789.  Preference  of  certain  actions  by  the  people. 

790.  Id. ;  of  criminal  actions. 

791.  Id. ;  among*  civil  actions. 

792.  Id. ;  in  mandamus  or  prohibition. 

793.  When  an  order  is  necessary. 

794.  When  cause  x)aBsed,  how  placed  upon  the  calendar. 

795.  Note  of  issue  to  state  time  when  passed. 

§  789.  Preference  of  certain  actions  by  tibe  people.  A  trial,  mo^cn^ 
appeal,  or  hearing,  in  an  action  by  the  people  to  recover  money,  funds,  cred- 
its, or  other  property  held  or  owned  by  the  State,  or  held  or  owned,  officially 
or  otherwise,  for,  or  in  behalf  of,  a  pablic  or  governmental  interest,  by  a 
municipal  or  other  public  corporation,  or  by  a  board,  officer,  custodian, 
agency  or  a^ent  of  the  State,  or  of  a  city,  county,  town,  villa^,  or  other  divi- 
sion, subdivision,  department,  or  portion  of  the  State,  which  the  defendant 
has,  without  right,  obtained,  received,  converted,  or  disposed  of ;  or  to 
recover  damages,  or  other  compensation,  for  so  obtaining,  receiving,  paying, 
converting,  or  disposing  of  the  same;  or  the  aiding  or  abetting  tibereof ;  is 
entitled,  on  the  application  of  the  Attomey-Qeneral,  to  a  preference  over  any 
other  business,  at  a  term  or  sitting  of  any  court  of  the  State,  irrespective  of 
its  place  upon  the  calendar. 

§  790.  Id. ;  of  criminal  actiona  A  criminal  action,  including  an  appeal 
or  other  proceeding  in  a  criminal  cause,  is  entitled,  under  the  curection  of 
the  court,  to  preference  in  the  trial  or  hearing  thereof,  over  all  civil  actions, 
and  special  proceedings,  except  as  prescribed  in  the  last  section. 

§  791.  Id. ;  among  civil  actiona    [Amended  by  Ch.  416  op  1877,  bt 

Ch.  163  OF  1879  AND  BT  Ch.  542  of  1879.1  Civil  causes  are  entitled  to  pref- 
erence among  themselves,  in  the  trial  or  nearing  thereof,  in  the  following 
order,  next  ^ter  the  causes  specified  in  the  last  section  but  one : 

1.  An  action  or  special  proceeding  brought  by  or  against  the  people  of  the 
State,  or  by  or  against  any  State  officer  or  board  of  State  officers  as  such, 
and  in  which  the  people,  or  such  officer  or  board,  appear  by  the  Attorney- 
General;  where  the  Attorney-General  has  given  notice,  at  the  time  of 
service  of  notice  of  trial  or  argument,  of  a  particular  day  in  the  term  on 
which  he  will  move  it.  If  the  action  or  spedal  proceeding  is  not  moved  by 
him  for  trial  or  argument  on  that  day,  or  as  soon  thereafter  in  the  same 
term  as  the  court  can  hear  it,  the  other  party  may  then  move  the  trial  or 
argument ;  otherwise  it  shall  not  be  moved  out  of  its  order  at  that  term,  ^ 
except  by  the  special  order  of  the  court. 
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2.  An  action  or  special  proceeding ,  in  which  the  fnaifor,  did&rmm  <md  oonh- 
numaJUy  of  &ie  dty  of  New  Yorkj  or  a  Doard  of  officeiB,  exercising  powers  con- 
f erred  by  a  statute  for  the  protection  of  public  health,  or  public  or  private 
property,  or  for  the  prevention  or  punishment  of  violations  of  a  statute 
relating  to  either  of  those  subjects,  or  the  commissioners  of  pilots  in  the  city 
of  New  York,  are  jmrties ;  where  a  notice,  similar  to  the  notice  prescribed 
in  the  last  subdivision,  has  been  served  by  their  attorney,  at  the  time  of 
service  of  the  notice  of  trial  or  argument.  The  provisions  of  the  last  sub- 
division, relating  to  moving  the  trial  or  argument,  apply  to  a  cause  within 
this  subdivision. 

S.  In  the  court  of  appeals  or  the  supreme  court,  an  appeal  taken  by  either  pai^ 
ty,  in  an  action  or  special  proceeding,  other  than  as  specified  in  subdivision 
fbrst  of  this  section,  where  the  people  of  the  State,  or  a  board  of  State  ofiElcers, 
are  sole  parties,  or  a  State  officer  is  a  sole  party,  plaintiff  or  defendant. 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which  has  died,  pending 
the  action,  where  the  pendency  of  the  action  prevents  a  final  settlement  ot 
the  estate  of  the  deceaised  party. 

5.  In  any  court,  an  action  or  special  proceeding^  in  which  an  executor  or  cm 
adndnistrator  or  an  infarU^  or  a  reoeiwr  appointed  by  the  courts  or  general  09- 
tiffneefor  the  benefit  of  creditors^  is  the  sole  plaintiff  or  sole  defendant ;  an  ac- 
tion or  epecial  proceeding  for  the  construction  of,  or  an  adjudication  upon,  a 
will,  in  which  the  administrator  with  the  will  annexed,  or  the  executor  of 
the  will,  is  joined,  as  plaintiff  or  defendant,  with  one  or  more  other  parties ; 
and,  in  the  court  of  appeals  or  the  supreme  court,  an  appeal  from  the  decree  or 
decision  of  a  surrogate's  court,  determining  a  will  to  be  valid,  and  admitting 
it  to  probate,  or  deiermkUng  an  instrument  cffered  for  probate  as  a  wiU  to  be  in- 
valid  or  not  entitled  to  probate  as  suchj  or  granting  general  letters  of  adminis- 
tration, or  directing  the  distribution  of  a  fund,  or  payment  of  money  by  anexecun 
tor  or  an  admirUstratoTy  in  pursuance  of  an  order  or  decree  made  on  an  irU/ermS' 
dtatCj  final  or  judicial  accounting y  or  otherwiscy  by  an  administrator  or  an  executor. 
[Am'd  Ch.  391  op  1883 ;  Ch.  402  op  1884.] 

6.  An  action  for  dower;  where  the  plaintiff  makes  proof,  by  affidavit,  to 
the  satisfaction  of  the  court,  or  a  judge  thereof,  that  she  has  no  sufficient 
means  of  support,  aside  from  the  estate  in  controversy. 

7.  An  action  against  a  corporation  or  joint-stock  association,  issuing  bank 
notes  or  any  kind  of  paper  credits  to  circulate  as  money,  or  by  or  against  a 
receiver  of  such  corporation  or  association.  Ari  action  in  which  a  county  or 
tcfum  is  sole  plaintiff  or  defendant. 

8.  An  action  against  a  corporation  founded  upon  a  note,  or  anothers^ 
evidence  of  debt  for  the  absolute  payment  of  money.  An  action  upon  an 
undertaking  given  upon  an  appeal  to  the  court  of  appeals,  or  to  stay  the 
execution  on  an  appeal  to  the  court  of  appeals. 

9.  An  action  against  a  sheriff,  in  his  official  capacity,  or  an  action  by  a 
sheriff  or  lata  sherry  to  recorerfor  a  breach  of  the  obligation  of  a  bond  or  bonds j  or 
an  instrument  or  irvstrument^  of  indemnity y  or  an  undertaking  or  unde^'takings 
given  to  him  in  his  official  capacity.     [Am'd  Ch.  120  op  1887.] 

10.  A  cause  entitled  to  preference,  by  the  general  rules  of  practice,  or  by 
the  special  order  of  the  court  in  the  particular  case. 

Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or  more  other  questions 
of  different  natures,  come  before  the  same  term  of  the.  court  for  trial  or  hear- 
ing the  preference  given  by  this  section  affects  only  the  order,  in  which  the 
issues  or  questions  of  the  same  nature  are  to  be  disposed  of.  [Am'dChs.  397 
OP  1882  AND  391  OP  1883. 

§  792.  Id. ;  in  mandaniiiB  or  prohibitioiL  Where  a  writ  of  mandamus 
or  of  prohibition  has  been  issued,  from  the  general  term,  to  a  special  term, 
or  a  judge  of  the  same  court,  the  cause  may,  m  the  discretion  oi  the  courts 

•So  in  the  original. 
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or,  where  an  appeal  is  taken  therein  to  the  court  of  appeaLs,  in  the  discre- 
tion of  that  court,  be  preferred  over  any  of  the  causes  specified  in  the  last^ 
section. 

§  793.  Preferences.  No  aetian  or  apodal  prooeeding  shall  be  placed  as  a- 
preferred  cause  upon  the  calendar  of  any  circuit  court  or  trial  term  or  special 
term  of  any  oourty  but  the  party  desiring  a  preference  of  any  cause  shall  seirvs 
upon  the  opposite  party j  with  his  notice  of  trials  a  notice  that  an  application  vnll 
be  made  to  the  courts  at  the  opening  thereof  for  leave  to  mace  the  same  as  a  pre- 
ferred cause;  and  if  therighi  to  a  pr^erence  depends  upon  facts  which  do  not 
appear  in  the  pleadings  or  other  papers  upon  which  the  cause  is  to  be  tried^  the 
noUce  mini  bt  accompanied  by  an  affidavit  showing  such  facts;  The  application 
for  a  pr^erence  shaU  be  made  at  the  opening  of  Oie  courts  and  if  it  shall  appear 
tkaJt  the  cause  is  entitled  to  a  preference  and  is  intended  to  be  moved  for  trial  at  the 
term  at  which  the  application  is  made,  the  court  may  direct  that  it  shall  be  so 
heard.  Where  the  right  to  a  pr^erence,  in  an  appellate  court,  depends  upon  facts 
which  do  not  appear  in  the  pleadings  or  other  papers  upon  which  the  cause  is  to  be 
heard,  the  party  desiring  a  pr^erenoe  must  procure  an  order  ffiertfor  from  the 
court  or  a  judge  thereof  upon  notice  to  the  adverse  party.  A  copy  qf  the  order 
must  be  serted  with  or  before  the  notice  of  argument.  Such  an  order  is  not 
appealable ;  but  it  may  be  vacated  by  the  judge  or  judges  holding  the  term  at 
which  the  preferred  cause  is  noticed  for  hearing.  But  a  preliminary  order  is  not- 
requisite,  in  an  appellate  court,  in  a  case  embraced  within  subdivision  first  or 
second  of  section  seven  hundred  and  ninety-one  ;  and  the  order  in  a  case  embraced 
within  subdivision  six  of  that  section  may  be  made  ex  parte,  in  the  appellate  court,, 
and  is  conclusive.     [Am'd  Ch.  §  543  of  1879  AifD  497  of  1888.] 

§  794.  Pa«Md  eaiuM*  When  any  action  or  special  proceedings  placed 
upon  the  calendar  of  a  term  of  a  court  of  record,  held  in  the  cUy  and  county 
of  Neto  York,  is  regularly  called  and  passed,  or  is  put  over  the  term  by 
stipulation,  without  a  postponement  by  the  court  for  good  cause  shown,  it 
must  thenceforth  be  placed  on  the  same  or  a  future  calendar  as  if  the  date 
of  the  issue  was  the  time  when  it  was  thus  passed ;  and  any  cause  which 
shall  be  thus  passed  or  put  over  the  term,  after  it  has  been  advanced  as  a 
preferred  cause,  shall  lose  its  right  to  a  preference.  [A'md  Cna  497  OF 
1888  AND  272  OF  1889.] 

§  795.  Note  of  issue  to  state  time  when  passed.  In  a  case  specified 
in  the  last  section,  the  party  placing  the  cause  upon  the  calendar,  for  a  sab- 
sequent  term,  must  state,  in  the  note  of  issue,  the  date  of  issue,  as  pre- 
scribed in  that  section.  If  he  omits  to  do  ef>,  by  reason  whereof  the  canse 
retains  its  priority  on  the  calendar,  the  couit,  on  the  application  of  the 
adverse  party,  or  of  its  own  motion,  may  strike  the  cause  firom  the  calendar. 


ARTICLE  THIRD. 
Sbbvicb  of  Pafbbs. 

SflonoH  796.  Paper  mav  be  served  personally. 

797.  Other  modes  of  service. 

798.  Double  time  when  served  throng-h  the  postpoffioe. 

799.  When  paper  to  be  served  on  attorney ;  when  service  not  required. 

800.  When  service  may  be  made  on  clerk,  for  non-resident. 

801.  Service  through  branch  post-office  in  New  York  city. 

802.  This  article  not  applicable  to  service  of  summons,  etc. 

§  796.  Service  of  papers.    A  notice  or  other  oaper  in  an  action  ma^ 
be  served  on  a  party  or  an  attorney  either  by  aeuvering  it  to  him  per- 
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flonally  or  in  the  manner  prescribed  in  tbe  next  section.  All  papers  so  served 
cr  reqtared  to  be  filed  in  an  acUon,  shaU  be  pUurUy  and  legibly  written  or  printed 
in  buxck  ink  upon  durable  paper  of  good  maierialj  and^  if  vmprinted  by  type- 
writer  J  such  paper  shall  be  of  linen  quality  equal  in  weight  to  sixteen  pounds  to 
the  double  cap  ream^  of  seventeen  by  tufenty-eight  inches  in  size^  and  service  of  filing 
ef  papers  printed  or  written  upon  stush  paper  with  such  ink  ^lallbedeemed  a  co^n- 
pUcmce  with  the  terms  of  this  section.  The  transcribed  minutes  of  a  sterutgrapher 
taken  in  any  civil  or  criminal  action^  or  in  any  hearing  or  special  proceeding^  civil 
or  criminal^  shall  be  written  or  type-written  on  paper  of  the  size  hereinafler  sfped- 
fied;  and  all  cases,  brief  s,  points  or  other  papers  required  or  used  on  an  appeal 
from  any  judgment,  determination  or  order  of  any  court  or  board  shall  be  printed, 
(when  required  to  be  printed  by  the  rules  of  any  court)  on  paper  of  a  uniform  size,. 
as  follows  :  The  paper  must  be  ten  and  one-half  inches  by  eight  inches,  and  bound 
on  the  edge  of  the  greatest  length.     [Am'b  Gh.  496  of  1888.] 

§  797.  Othar  modes  of  service.  [Ambnbbd  by  Ch.  542  of  1879.]  Where 
the  service  is  not  personal,  it  may  be  made  as  follows : 

1.  Upon  a  party  or  an  attorney,  through  the  post-office,  by  depositing  the 
paper,  properly  inclosed  in  a  post-paid  wrapper,  in  the  post-office  of  the 
party  or  the  attorney  serving  it^  directed  to  the  person  to  be  served,  at  the 
address  within  the  State,  designated  by  him  for  that  purpose,  upon  the  pre- 
ceding papers  in  the  action ;  or,  where  he  has  not  made  such  a  designation, 
at  his  place  of  residence,  or  the  place  where  he  keeps  an  office,  according  to 
the  best  information  which  can  conveniently  be  obtained  concerning  the 
same. 

8.  Upon  an  att<Nmey,  during  his  absence  from  his  office,  by  leaving  the 
paper  with  his  partner  or  clerk  therein,  or  with  a  person  having  charge 
thereof. 

8.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  his  office,  and  the 
service  is  made  between  six  o'clock  in  the  momiuK  And  nine  o'clock  in  the^ 
evening,  either  by  leaving  it  in  a  conspicuous  place  in  his  office,  or  by 
depositmg  it,  inclosed  in  a  sealed  wrapper,  directed  to  him,  iu  his  office 
letter-box ;  or,  if  the  office  is  not  open,  so  as  to  admit  of  leaving  the  paper 
therein,  and  there  is  no  office  letter-box,  by  leaving  it  at  his  residence,  within 
the  State,  with  a  person  of  suitable  age  and  discretion. 

4  Upon  a  party  by  leaving  the  paper  at  his  residence  within  the  State, 
between  six  o  clock  in  the  morning  and  nine  o'clock  in  the  evening,  with  a 
person  of  suitable  age  and  discretion. 

§  798.  Doable  time  when  served  through  the  post-oflELce.  Where  it 
is  prescribed  in  this  act,  or  in  the  general  rules  of  practice,  that  a  notice 
most  be  given,  or  a  paper  must  be  served  within  a  specified  time,  before  an 
set  is  to  be  done ;  or  that  the  adverse  party  has  a  specified  time,  after  notice 
or  service,  within  which  to  do  an  act ;  if  service  is  made  through  the  post- 
office,  the  time  so  required  or  allowed  is  double  the  time  specified ;  except 
^^^t  service  of  notice  of  trial  may  be  made,  through  the  post-office,  not  less 
than  sixteen  days  before*  the  day.  of  trial,  including  the  day  of  service. 

8  799.  When  paper  to  be  served  on  attorney ;  when  servioe  not 
nqidred.  Where  a  party  has  appeared,  a  notice  or  other  paper  required  to 
w  served  in  an  action,  must  be  served  upon  his  attorney.  If  a  defendant 
^■*  not  appeared,  service  of  a  notice  or  other  paper,  in  the  ordinary  pro- 
®^^™gB  in  the  action,  need  not  be  made  upon  huui  unless  he  is  actually 
^'^ndned  in  Jail,  for  want  of  bail. 
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§  800.  When  servioe  may  be  made  on  deik,  fer  non-tesftdentL 

Where  a  party  to  an  action,  who  has  appeared  in  person,  resides  without  the 
State,  or  his  residence  cannot,  with  reasonable  diligence,  be  ascertained,  and 
he  has  not  designated  an  address  within  the  State,  upon  the  preceding  papers, 
service  of  a  paper  upon  him  may  be  made,  by  serving  it  on  the  clerk. 

§  801.  Service  through  branch  post-ofBce  in  New  Tork  city.  In 
the  city  of  New  York,  where  a  paper  is  served,  or  a  retam  is  made,  through, 
the  post-office,  the  deposit  of  the  package  in  a  branch  post-office  has  tne 
same  effect,  as  a  deposit  in  the  general  or  principal  post-office  of  that  city. 

§  80fi.  This  article  not  applicable  to  service  of  stunmona,  etc.  This 
article  does  not  apply  to  the  service  of  a  summons,  or  other  process ;  or  of  a 
paper  to  bring  a  party  into  contempt ;  or  to  a  case  where  the  mode  of  servioe 
IS  specially  prescribed  by  law. 

ARTICLE  FOURTH. 

DiscovBBT  OF  Books  ajtd  Papbbs. 

Baonov  803.  Court  may  direct  discovery  of  books,  etc. 
804.  Rales  to  preecribe  the  cases,  etc 
806.  Petition  for  discovery,  and  order  thereupon. 

806.  Order,  when  and  bv  whom  vacated. 

807.  Proceedinifs  upon  the  return  of  the  order. 

808.  Penalty  for  disobedienco. 

809.  Effect  of  papers,  etc.,  produced. 

§  803.  Court  may  direct  discovery  of  books,  eta  A  court  of  record 
other  than  a  justices*  court  iti  a  city,  has  power  to  compel  a  party  to  an 
action  pending  therein,  to  produce  and  discover,  or  to  give  to  the  other 
party,  an  inspection  and  copy,  or  permission  to  take  a  copy,  of  a  book,  docu- 
ment, or  other  paper,  in  his  possession  or  under  his  control,  relating  to  the 
merits  of  the  action,  or  of  the  defence  therein. 

§  804.  Rules  to  prescribe  tibie  cases,  etc. '  The  general  rules  of  prac- 
tice must  prescribe  the  cases,  in  which  a  discovery  or  inspection  may  be  so 
compelled,  and  ihe  proceedings  for  that  purpose,  where  the  same  ere  not 
prescribed  in  this  act. 

§  805.  Petition  for  discovery  and  order  thereupon.  To  entitle  a 
party  to  procure  such  a  discovery  or  inspection,  he  must  present  a  petition, 
praying  therefor,  and  verified  by  affidavit,  to  the  court,  or  to  a  judge 
authorized  to  make  an  order  in  the  action;  upon  which  an  order  may  be 
made,  directing  the  party,  against  whom  the  discovery  or  inspection  is 
sought,  to  allow  it,  or,  in  default  thereof,  to  show  cause  before  the  court,  at 
a  time  and  place,  and  upon  a  notice,  therein  specified,  why  the  prayer  of 
the  petition  should  not  be  granted ;  and,  if  necessary  or  proper  that^  his 
proceedings  be  stayed  until  the  hearing  of  the  application,  although  the 
stay  exceeds  twenty  days. 

^  806.  Order,  when  and  by  whom  vacated.  Xn  order,  made  as  pre- 
scribed in  the  last  section,  may  be  vacated  by  the  judge  who  granted  it,  or 
by  the  court,  upon  satisfactory  proof,  by  affidavit. 

1.  That  it  oi^ht  not  to  have  been  granted,  or  that  it  has  been  COTiplied 
with;  or, 

^  2.  That  the  party  required  to  make  the  discovery,  or  permit  the  inspec- 
tion, has  not  the  possession  or  control  ct  the  book,  document  or  other  paper, 
directed  to  be  produced  or  inspected. 
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§  807.  Proceedings  upon  the  retom  of  the  order.  Upon  the  return 
of  the  order  to  show  cause,  the  court  may  make  such  an  order,  with  respect 
to  the  discovery  or  inspection  prayed  for,  as  justice  requires.  Where  either 
is  directed,  a  referee  may  be  appointed  by  the  order,  to  direct  and  superin- 
tend it ;  whose  certificate,  unless  set  aside  by  the  court,  is  presumptive, 
and,  except  in  proceedings  for  contempt,  conclusive  evidence,  of  compliance 
or  non-compliance  with  the  terms  of  the  order.  A  fixed  sum,  not  exceeding 
twenty  dollars,  may  be  added  to  the  costs  of  the  motion,  for  the  fees  of  the 
referee. 

§  808.  Penalty  for  disobedience.  Where  an  order,  made  as  prescribed 
in  the  last  section,  directs  a  discovery  or  inspection,  the  party  in  whose 
behalf  it  was  made,  may,  upon  proof,  by  affidavit,  that  the  adverse  party 
had  failed  to  obey  it,  and  upon  notice  to  him,  apply  to  the  court,  for  an  order 
to  punish  him  for  the  failure.  Upon  the  hearing  of  the  application,  the 
court  may,  upon  the  payment  of  such  a  sum,  for  the  expenses  of  the  appli- 
cant, as  the  court  fixes,  and  upon  compliance  with  such  other  terms,  as  it 
deems  just  to  impose,  permit  the  party  in  default  to  comply  with  the  order 
for  a  discovery  and  inspection ;  and,  for  that  purpose,  it  may  direct  that  the 
application  to  punish  him  stand  over  to  a  future  time.  Upon  the  final  hear- 
ing of  the  ^application  to  puidsh  the  party  in  default,  the  court,  in  a  proper 
case,  may  direct  that  his  complaint  be  dismissed,  or  his  answer  or  reply  be 
striken  out,  and  that  judgment  be  rendered  accordingly ;  or  it  may  make 
an  order,  striking  out  one  or  more  causes  of  action,  defences,  counter-claims, 
or  replies,  interposed  by  him  ;  or  that  he  be  debarred  from  maintaining  a 
particular  claim  or  defence,  in  relation  to  which  the  discovery  or  inspection 
was  sought.  Where  the  party  has  failed  to  obey  an  order,  allowing  an 
inspection  by  the  adverse  party,  and  requiring  him  to  furnish  a  copy  or 
permit  a  copy  to  be  taken,  the  court  may  also  direct  that  the  book,  docu- 
ment or  other  paper,  be  excluded  from  being  given  in  evidence ;  or  it  may  ^ 
punish  the  parity  for  a  contempt ;  or  both. 

§  809.  Effect  of  papers,  etc.,  produced.  A  book,  document,  or  other 
paper,  produced  under  an  order,  made  as  prescribed  in  this  article,  has  the 
same  effect,  when  used  by  the  party  requiring  it,  as  if  it  was  produced  upon 
notice,  according  to  the  practice  of  the  court. 

ARTICLE  FIFTH. 

Gbitbbal  Rbgulations  bbspbcttng  Bonds  and  UNDBRTAKnias. 

SBcnoir  810.  Bonds,  undertakings,  etc.,  must  be  acknowledged. 

811.  Party  need  not  join  with  his  sureties ;  when  one  sui-ety  is  sufficient. 

812.  Form  of  bond  or  undertaking ;  affidavit  of  sui^ties ;  approval  by  court  or 

judge. 

813.  When  several  sureties  may  justify,  each  in  a  smaller  sum. 

814.  Bonds,  etc.,  to  the  people  or  a  public  officer  for  the  benefit  of  a  suitor. 

815.  Bonds,  etc.,  not  affected  by  change  of  parties. 

816.  Id.,  to  be  filed. 

§  810.  Bonds,  undertakings,  etc.,  must  be  acknowledged.  [Amended 
BY  Ch.  416  OF  1877.]  A  bond  or  undertaking  given  in  an  action  or  special 
proceeding,  as  prescribed  in  this  act,  must  be  acknowledged  or  proved  and 
certified  in  like  manner  as  a  deed  to  be  recorded. 

§  811.  Bonds  and  undertakings.  Where  a  provision  of  this  act  requires 
a  bond  or  undertaking,  with  sureties,  to  be  given  by  or  on  behalf  of  a  party 
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or  o^her  person,  he  need  not  join  with  the  sureties  in  the  execution  thereof, 
unless  the  provision  requires  him  to  execute  the  same  ;  and  the  execution 
thereof  by  one  surety  is  sufficient  although  the  word  ''sureties''  is  used, 
unless  the  provision  expressly  requires  two  or  more  sureties ;  and  the  execu- 
turn  of  any  such  bond  or  undertaking  by  any  Fidelity  or  Surety  company  atUhoT" 
ieed  by  the  laws  of  this  State  to  transact  business,  shall  be  equivalent  to  the  execution 
of  said  bond  or  undertaking  by  two  sureties^  prodded  the  same  is  approved  by  a 
judge  of  the  court  in  which  such  bond  or  undertaking  is  given  ;  and  such  company 
if  accepted  to,  shall  justify  through  its  officers  or  attorney  in  the  manner  required 
by  law.  Any  such  company  may  execute  any  such  bond  or  undertaking  as  surety 
by  the  hand  of  its  officers^  or  attorney,  duly  authorized  thereto  by  resolution  of  its 
board  of  directors,  a  certified  copy  of  which  resolution  under  the  seal  of  said  com" 
pany  shall  be  filed  with  each  bond  or  undertaking.     [Am'd  Ch.  416  of  1886.J 

§  812.  Form  of  bond  or  undertaking ;  affidavit  of  stiretieB ;  approval 
by  court  or  judge.  A  bond  or  undertaking,  executed  by  a  surety  or  sure- 
ties, as  prescribed  in  this  act,  must,  where  two  or  more  persons  execute  it, 
be  joint  and  several  in  form ;  and,  except  as  otherwise  expressly  prescribed 
by  law,  it  must  be  accompanied  with  the  affidavit  of  each  surety,  subjoined 
thereto,  to  the  effecf  that  ne  is  a  resident  of,  and  a  householder  or  a  free- 
holder within,  the  State,  and  is  worth  the  penalty  of  the  bond,  or  twice  the 
sum  specified  in  the  undertaking,  over  all  the  debts  and  liabilities,  which  he 
owes  or  has  incurred,  and  exclusive  of  property  exempt  by  law  from  levy  and 
sale  under  an  execution.  A  bond  or  undertaking  siven  by  a  party,  without 
a  surety,  must  be  accompanied  by  his  affidavit  to  the  same  effect.  The  bond 
or  undertaking,  except  as  otherwise  expressly  prescribed  by  law,  must 
be  approved  by  the  court,  before  which  the  proceeding  is  taken,  or  a  judge 
thereof,  or  the  judge,  before  whom  the  proceeding  is  taken.  The  approval 
must  be  indorsed  upon  the  bond  or  undertaking. 

§  813.  ^Vhen  several  suretieB  may  justify,  each  in  a  smaller  smn. 

But  where  the  penalty  of  the  bond,  or  twice  the  sum  specified  in  the  under- 
taking, is  five  thousand  dollars  or  npwards,  the  court  or  jud^e  may,  in  its 
or  his  discretion,  allow  the  sum,  in  which  a  surety  is  required  to  justify,  to 
be  made  up  by  the  justification  of  two  or  more  sureties,  each  in  a  smaller 
sum.  But,  in  that  case,  a  surety  cannot  justify  in  a  sum  less  tha,n  five  thou- 
sand dollars  ;  and,  where  two  or  more  sureties  are  required  by  law  to  justify, 
the  same  person  cannot  so  contribute  to  make  up  the  sum,  for  more  than  one 
of  them.    [Am'd  Ch.  521  op  1885.] 

§  814.  Bonds,  eto.,  to  the  people  or  a  public  officer,  for  tibe  benefit  of 
a  suitor.  Where  a  bond  or  uodertaking  has  been  given,  as  prescribed  by 
law,  in  the  course  of  an  action  or  special  proceeding,  to  the  people  or  to  a 
public  officer,  for  the  benefit  of  a  party  or  other  person  interested,  and  pro- 
vision is  not  specially  made  by  law  for  the  prosecution  thereof;  the  party  or 
other  person,  so  interested,  may  maintain  an  action  in  his  own  name,  for  a 
breach  of  the  condition  of  the  bond,  or  of  the  terms  of  the  undertaking ;  upon 
procuring  an  order,  granting  him  leave  so  to  do.  The  order  may  be  made 
by  the  court,  in  which  the  action  is  or  was  pending ;  or  by  a  superior  city 
court,  the  marine  court  of  the  city  of  New  York,  or  a  county  court,  if  the 
bond  or  undertaking  was  given  in  a  special  proceeding,  pending  before  a 
judge  of  that  court ;  or  in  any  other  case,  by  the  supreme  court.  Notice  of 
the  application  therefor  must  be  given,  as  directed  by  the  court  or  judge^to 
the  persons  interested  in  the  disposition  of  the  proceeds. 
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§  816.  Bonds,  etc.,  not  affected  by  change  of  partLes.  A  bond  or 
undertaking  given  in  an  action  or  special  proceeding,  as  prescribed  in  this 
act,  continues  in  force,  after  the  substitution  of  a  new  party  in  place  of  an 
original  party,  or  any  other  change  of  parties ;  and  has  thereafter  the  same 
force  and  effect,  as  if  then  given  anew,  in  conformity  to  the  change  of 
parties. 

§  816.  Id. ;  to  be  filed.  A  bond  or  undertaking,  required  to  be  given  by 
this  act,  must  be  filed  with  the  clerk  of  the  court ;  except  where  in  a  special 
case,  a  different  disposition  thereof  is  directed  by  the  court,  or  prescribed  in 
this  act. 

ARTICLE  SIXTH. 

Othbb   Mattbbs. 

SBcnoN  817.  Consolidating^  causes  in  same  court. 

818.  Id.;  in  different  courts. 

819.  Id.;  by  plaintiff. 

820.  Interpleiuier  by  order  in  certain  cases. 

821 .  Dismissal  of  complaint  for  neg^lect  to  serve  summons. 

822.  Id.;  for  neglect  to  proceed. 

823.  Feigned  issues  abolished  and  order  for  trial  substituted. 

824.  Summons  and  pleadings  to  be  filed  within  ten  days  after  service. 

825.  Papers  in  special  proceedings  ;  where  to  be  filed. 

826.  Publication,  when  no  newspaper,  etc.,  in  county. 

827.  Special  references  in  certain  cases.  < 

§  817.  Ck>ii8olidating  causes  in  same  court.  Where  two  or  more 
actions  in  favor  of  the  same  plaintiff  against  the  same  defendant,  for  causes 
of  action  which  may  be  joined,  are  pending  in  the  same  court,  the  court  may, 
in  its  discretion,  by  order,  consolidate  any  or  all  of  them,  into  one  action. 

§  818.  Id.;  in  different  courts.  Where  one  of  the  actions  is  pending  in 
the  supreme  court,  and  another  is  pending  in  another  court,  the  supreme 
court  may,  by  order,  remove  to  itself  the  action  in  the  other  court,  and  con- 
solidate it  with  that  in  the  supreme  court. 

§  819.  Id.;  by  plaintiff.  Where  separate  actions  are  commenced  against 
two  or  more  joint  and  several  debtors,  in  the  same  court,  and  for  the  same 
cause  of  action,  the  plaintiff  may,  in  any  stage  of  the  proceedings,  consoli- 
date them  in  one  action. 

§  820.  Interpleader  by  order  in  certain  cases.  [Amended  by  Ch.416 
OF  1877.]  A  defendant  against  whom  an  action  to  recover  upon  a  contract, 
or  an  action  of  ejectment,  or  an  action  to  recover  a  chattel,  is  pending,  may, 
at  any  time  before  answer,  upon  proof,  by  affidavit,  that  a  person,  not  a 
party  to  the  action,  makes  a  demand  against  him  for  the  same  debt  or  prop- 
erty, without  collusion  with  him,  apply  to  the  court,  upon  notice  to  that 
person,  and  the  adverse  party,  for  an  order  to  substitute  that  person  in  his 
place,  and  to  discharge  him  from  liability  to  either,  on  his  paying  into  court 
the  amount  of  the  debt,  or  delivering  possession  of  the  property,  or  its  value, 
to  such  person  as  the  court  directs.  The  court  may,  in  its  discretion^  make 
such  an  order. 

§  821 .  Dismissal  of  complaint  for  neglect  to  serve  summons. 
[AjiBNDBD  BY  Ch.  416  OF  1877.]  Where,  in  an  action  against  two  or  more 
defendants,  the  plaintiff  unreasonably  neglects  to  serve  the  summons  upon 
one  or  more  of  them,  without  whose  presence  a  complete  determination  of 
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the  controversy  cannot  be  had,  the  court  may,  in  its  discretion,  upon  the 
application  of  a  defendant  who  has  appeared  in  the  action,  dismiss  the  com- 
plaint as  against  him,  and  render  judgment  accordingly. 

§  822.  Id. ;  for  neglec^  to  proceed.  [Amejidsi)  by  Ch.  54^  of  1879.] 
Where  the'  plaintiff  unreasonably  neglects  to  proceed  in  the  action  against 
the  defendant,  or  one  or  more  defendants  against  whom  a  separate  judgment 
may  be  taken,  the  court  may,  in  its  discretion,  upon  the  application  of  the 
defendant  or  defendants,  or  any  of  them,  against  whom  he  so  neglects  to 
proceed,  dismiss  the  complaint  as  against  the  moving  party  or  parties,  and 
render  judgment  accordingly. 


§  823.  Feigned  issues  abolished,  and  order  for  trial  substitated. 

Feigned  issues  have  been  abolished.  In  a  case,  where  neither  party  can,  as 
of  right,  require  a  trial  by  jury  of  an  issue  of  fact  arising  upon  the  plead- 
ings, or  where  a  question  of  fact,  not  in  issue  upon  the  pleadings,  is  to  be 
tried,  an  order  for  the  trial  thereof  by  a  jury  may  be  made,  stating,  dis- 
tinctly and  plainly,  the  questions  of  fact  to  be  tried.  Such  an  order  is  the 
only  authority  necessary  for  the  trial. 

^  §  824.  Summons  and  pleadings,  to  be  filed  within  ten  days  after 
^service.  The  summons,,  and  each  pleading  in  an  action,  must  be  £led  with 
^the  clerk,  by  the  party  in  whose  behalf  it  is -served,  within  ten  days  after 
^  the  service  thereof.  If  the  party  fails  so  to  file  it,  the  adverse  party,  on 
^  proof  of  the  failure,  is  entitled  without  notice,  to  an  order  from  a  judge,  that 
it  be  filed  within  a  time  specified  in  the  order,  or  be  deemed  abandoned. 


§  825.  Papers  in  special  proceedings,  where  to  be  filed.  A  return  or 
other  paper  in  a  special  proceeding,  where  no  other  disposition  thereof  is 
prescribed  by  law,  must  be  filed,  and  an  order  therein  must  be  entered, 
with  the  clerk  of  the  county  in  which  the  special  proceeding  is  taken,  if  it 
is  before  a  county  ofiicer,  or  a  judge  of  a  court  established  in  a  city ;  if 
before  a  justice  of  the  supreme  court,  with  the  clerk  of  a  county  designated 
by  the  justice ;  or,  if  no  aesignation  is  made  by  him,  o£  a  county  where  one 
of  the  parties  resides. 

§  826.  Publication,  where  no  newspaper  in  county.  [Amended  by  Ch. 
416  OP  1877.1  Where  a  notice,  or  other  prodeeding  is  required  by  law  to 
be  published  in  a  newspaper  published  in  a  county,  and  no  newspaper  is 

fmblished  therein,  or  to  be  published  oftener  than  any  newspaper  is  regu- 
arly  published  therein,  the  publication  may  be  made  in  a  newspaper  of  an 
adjoining  county,  except  where  special  provision  is  otherwise  made  by  law. 

§  827.  Special  references  in  certain  cases.  [Amended  by  Ch.  416  of 
1877.]  Where  a  provision  of  this  act  authorizes  the  court  to  approve  an 
undertaking  or  the  sureties  thereto ;  or  to  make  an  examination  or  inquiry ; 
or  to  appoint  an  appraiser,  receiver  or  trustee  ;  it  may  direct  a  reference,  to 
one  or  more  persons  designated  in  the  order,  either  to  make  the  approval, 
examination,  inquiry  or  appointment,  or  to  report  the  facts  to  the  court,  for 
its  action  thereupon.  And  where,  according  to  the  practice  of  the  court  of 
chancery,  on  the  thirty-first  day  of  December,  eighteen  hundred  and  forty- 
six,  a  matter  was  referable  to  the  clerk,  or  to  a  master  in  chancery,  a  court 
having  authority  to  act  thereupon,  may  direct  a  reference  to  one  or  more 
persons,  designated  in  the  order,  with  the  powers  which  were  possessed  by 
the  clerk,  or  the  master  in  chancery,  except  where  it  is  otherwise  specially 
prescribed  bylaw. 
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CHAPTER  IX. 

EVIDENCE. 

TITLE        I. — GbNERAL   regulations   RESPECTINa  EYIDENCEy   AND  THE   CJOM- 

PETBKCY  AND  MODE  OP  EXAMINATION  OF  A  WITNESS. 

TITLE      II. — COMPELLINO  THE  ATTENDANCE  AND  TESTIMONY  OP  WITNESSES. 

TITLE  III.— Depositions. 

TITLE  IV. — ^Documentary  evidence. 

TITLE    V. — ^Miscellaneous  provisions. 

TITLE  I. 

Ghneral  regulatians  respecting  evidenoef  and  ths  competency  and  mode  of  examr 

ination  of  a  witness, 

AsncLB  1.  Competency  of  a  witness  ;  evidence  in  particular  caaes. 
2.  Adnunistratiou  of  an  oath  of  affirmation. 

ARTICLE  FIEST.  ' 

COUFBTENCT  OF  A  WiTKBSS  ;   EVIDBITCB  IV  PARTICULiLR  CaSBS. 

SBcnoif  828.  No  witness  to  be  excladed  by  reason  of  interest,  etc. 
829.  When  party,  etc.,  cannot  be  examined. 
*830.  Id. ;  husband  or  wife  of  party,  etc. 

831.  When  husband  and  wife  not  competent  witnesses. 

832.  Conviction  for  crime,  not  to  exclude  witness ;  how  conviction  proved. 

833.  Clergymen,  etc.,  not  to  disclose  confessions. 

834.  Physicians  not  to  disclose  professional  information. 

835.  Attorneys  and  coanselloi's  not  to  disclose  communications. 

836.  Application  of  the  last  three  sections. 

837.  When  witness  not  excused  from  testifying. 

838.  Evidence  of  party  may  be  rebutted. 

839.  Admission  by  member  of  corporation. 

840.  Seal,  presumptive  evidence  of  consideration. 

841.  Presumption  of  death  in  certain  cases. 

§  828.  No  witness  to  be  excluded  by  reason  of  interest,  etc.  Except 
as  otherwise  specially  prescribed  in  this  title,  a  person  shall  not  be  excluded 
or  excused  from  being  a  witness,  by  reason  of  his  or  her  interest  in  the  event 
of  an  action  or  special  proceeding ;  or  because  he  or  she  is  a  party  thereto ; 
or  the  husband  or  wife  of  a  party  thereto,  or  of  a  person  in  whose  behalf  an 
action  or  special  proceeding  is  brought,  prosecuted,  opposed  or  defended. 

§  829.  When  party,  eta,  cannot  be  examined.  [Ambnded  by  Ch.  416 
OF  1877.]  Upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits  of  a 
special  .proceeding,  a  party  or  person  interested  in  the  event,  or  a  person 
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ftom,  throng  or  under  whom  such  a  party  or  interested  person  derives  his  in- 
terest or  title,  by  assi^ment  or  otherwise,  shall  not  be  examined  as  a  wit- 
ness, in  his  own  behw  or  interest,  or  in  behalf  of  the  party  succeeding  to 
^his  title  or  interest,  against  the  executor,  administrator  or  survivor  of  a  de- 
oeased  person,  or  the  committee  of  a  lunatic,  or  a  person  deriving  his  title 
or  interest  from,  through  or  under  a  deceased  person  or  lunatic,  by  assign- 
ment or  otherwise,  concerning  a  personal  transaction  or  communication  oe- 
tween  the  witness  and  the  deceased  person  or  lunatic,  except  where  the  exe* 
cutor,  administrator,  survivor,  committee  or  person  so  deriving  title  or  inter* 
est,  is  examined  in  his  own  behalf,  or  the  testimony  of  the  lunatic  or  deceased 
person  is  given  in  evidence  concerning  the  ^me  transaction  or  communication. 
A  person  shallnot  he  deemed  irUeresied  for  thepurposes  of  this  sectUmy  by  reason  of 
being  a  stockholder  or  officer  of  any  banking  corporation  which  is  a  party  to  the  action 
or  proceeding  or  interested  in  the  event  thereof.    [Am'd  Ch.  703  of  1881.] 

§  830.  Bvidence  of  decedent,  when  it  may  be  read.  Where  a  party  has  died  since 
the  trial  of  an  action,  or  the  hearing  upon  the  merits  of  a  special  proceeding,  the  testi- 
mony of  the  decedent,  or  of  any  person  who  is  rendered  incompetent  by  the  provisions 
of  the  l&st  section,  taken  or  read  in  evidence  at  the  former  trial  or  hearing,  may  be  given 
or  read  in  evidence  at  a  new  trial  or  hearing  by  either  party,  subject  to  any  other  legal 
objection  to  the  competency  of  the  witness,  or  to  any  legal  objection  to  his  testimony  or 
any  question  put  to  him.  The  testimony  of  any  witness  who  has  died  or  become  insane 
after  a  former  trial  or  hearing  of  a  contested  proceeding,  a  special  proceeding  or  an 
action,  may  be  read  upon  a  subsequent  trial  or  hearing,  by  any  party  to  such  action  or 
proceeding,  subject  to  legal  objection.     [Am'd  BY  Cu.  595  OF  1893.] 

t831.  When  husband  and  wife  not  competent  witnesses.  Id. ; 
en  competent.  [Amended  by  Ch.  416  of  1877 ;  bt  Gh.  542  of  1879, 
AND  BY  Ch.  149  OF  1880.]  A  husband  or  wife  is  not  competent  to  testify 
against  the  other,  upon  the  trial  of  an  action,  or  the  hearing'  upon  the  merits 
of  a  special  proceeaing,  founded  upon  an  allegation  of  adultery,  except  to 
prove  the  marriage,  or  disprove  the  allegation  of  adtdterp.  A  husband  or  wife 
shall  not  be  compelled,  or  without  the  consent  of  the  other  if  living,  allowed 
to  disclose  a  confidential  communication  made  by  one  to  the  other  during 
marriage.  In  an  action  for  criminal  conversation,  the  plaintiff's  wife  is  not 
a  competent  witness  for  the  plaintiff,  but  she  is  a  competent  witness  for  the 
defendant,  as  to  any  matter  in  controversy ;  except  that  she  connot,  without 
the  plaintiff's  consent,  disclose  any  confidential  communication  had  or  made 
between  herself  and  the  plaintiff.     [Am'd  Ch.  103  of  1887.] 

§  832.  Conviction  for  crime  not  to  exclude  witness ;  how  convic- 
tion proved.  [Amended  by  Ch.  642  of  1879.]  A  person  who  has  been 
convicted  of  a  crime  or  misdemeanor  is,  notwithstanding,  a  competent  wit- 
ness in  a  civil  or  criminal  action  or  special  proceeding ;  out  the  conviction 
may  be  proved,  for  the  purpose  of  affecting  the  weight  of  his  testimony, 
either  by  the  record,  or  by  his  cross-examination,  upon  which  he  must  an- 
swer any  question,  relevant  to  that  inquiry ;  and  the  party  cross-examining 
him  is  not  concluded,  by  his  answer  to  such  a  question. 

§  883.  dexgymen,  eta,  not  to  disclose  confessions.  A  clergyman,  or 
other  minister  of  any  reli^on,  shall  not  be  allowed  to  disclose  a  confession 
made  to  him,  in  his  proiessional  character,  in  the  course  of  discipline  en- 
joined by  the  rules  or  practice  of  the  religious  body  to  which  he  belongs. 

§  834.  Physicians  not  to  disclose  professional  information.  A  person 
duly  authorized  to  practice  physic  or  surgery,  shall  not  be  allowed  to  disclose 
any  information  which  he  acquired  in  attending  a  patient,  in  a  professional 
capacity,  and  which  was  necessary  to  enable  him  to  act  in  that  capacity. 

§  835.  Attorneys  and  connsellors  not  to  disclose  communication& 
An  attorney  or  counsellor  at  law  shall  not  be  allowed  to  disclose  a  communi- 
cation,  made  by  his  client  to  him,  or  his  advice  given  thereon,  in  the  course 
of  his  professional  employment. 

S  836  Application  of  the  last  three  gections.  The  last  three  sections  apply  to  any 
examination  of  a  person  as  a  witness  unless  the  provisions  thereof  are  expressly  waived 
upon  the  trial  or  examination  by  the  person  confessing,  the  patient  or  the  client.  But 
a  phvsician  or  surgeon  may  upon  a  trial  or  examination  disclose  any  information  us  to 
the  mental  or  physical  condition  of  a  patient  who  is  diseased,  which  he  acquired  in 
attending  such  patients  professionallv,  except  confidential  communications  and  suQh 
facts  as  would  tend  to  disgrace  the  memory  of  the  patient,  when  the  provisions  of  sec- 
tion ei«rbt  hundred  and  thirty-four  have  been  expressly  waived  on  such  trial  or  examlnA- 
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tioa  by  tbe  personal  representatives  of  the  deceased  patient,  or  if  the  validity  of  the  last 
ivill  and  testament  of  snch  deceased  patient  is  in  question,  by  the  executor  or  executors 
named  in  said  will,  or  the  surviving  nusband,  widow  or  any  heir-at-law  o    any  of  the 
neit  of  kin,  of  such  deceased  or  any  other  party  in  interest.     But  nothing  herein  con- 
tained shall  be  construed  to  disqualify  an  attorney  in  the  probate  of  a  will  heretofore  ^^ 
executed  or  offered  for  probate  or  hereafter  to  be  executed  or  offered  for  probate  from       y 
becoming  a  witness,  as  to  its  preparation  and  execution  in  case  such  attorney  is  one  of     f*/^ 
the  subscribing  witnesses  thereto.     In  an  action  for  the  recovery  of  damages  for  a  per-     '      ^   ^ 
sonal  injury  the  testimony  of  a  physician  or  surgeon  attached  to  any  hospital,  dispensary  f^ 

or  other  charitable  institution  as  to  information  which  he  acquired  in  attending  a  patient 
in  a  professional  capacity,  at  such  hospital,  dispensary,  or  uther  charitable  institution 
shall  be  taken  before  a  referee  appointed  by  a  judge  of  the  court  in  which  such  action 
is  pending  ;  provided,  however,  that  any  judge  of  such  court  at  any  time  in  his  discre- 
tion may,  notwithstanding  such  deposition,  order  that  a  subpoena  issue  for  the  attendance 
and  examination  of  such  physician  or  surgeon  upon  the  trial  of  the  action.  In  such  case 
a  copy  of  the  order  shall  be  served,  together  with  the  subpoena.  Sections  eight  hundred 
and  seventy-two,  eight  hundred  and  seventy-three,  eight  hundred  and  seventy-four, 
eight  hundred  and  seventy-five,  eight  hundred  and  seventy-six,  eight  hundred  and 
seventy-nine,  eight  hundred  and  eighty,  ei^ht  hundred  and  eighty-four  and  eight 
hundred  and  eighty-six  of  this  code  apply  to  the  examination  of  a  physician  or  surgeon 
as  prescribed  in  this  section,    [Am'd  sy  Ch.  295  of  1893.] 

§  837.  When  witness  not  excused  fix>ni  testifying.  A  competent  wit- 
ness shall  not  be  excused  from  answering  a  relevant  question,  on  the  around 
only  that  the  answer  may  tend  to  establish  the  fact  that  he  owes  a  debt,  or 
is  otherwise  subject  to  a  civil  suit.  But  this  provision  does  not  require  a  ^ 
witness  to  give  an  answer  which  will  tend  to  accuse  himself  of  a  cilme  or 
misdemeanor,  or  to  expose  him  to  a  penalty  or  forfeiture ;  nor  does  it  vairy 
any  other  rule  respecting  the  examination  of  a  witness. 

§  838.  Evidence  of  party  may  be  rebutted.  The  testimony  of  a  party, 
taken  at  the  instance  of  the  adverse  party,  orally  or  by  deposition,  may  be 
rebutted  by  other  evidence. 

§  839.  Admission  by  member  of  corporation.  The  admission  of  a 
member  of  an  aggregate  corporation,  who  is  not  a  party,  shall  not  be  received 
as  evidence  against  the  corporation,  unless  it  was  made  concerning  and  while 
engaged  in  a  transaction  in  which  he  was  the  authorized  agent  of  the  cor- 
poration. 

§  840.  Seal,  presumptive  evidence  of  consideration.  [Ajisndbd  bt 
Ch.  416  OF  1877.]  A  seal  upon  an  executory  instrument,  hereadfter  executed, 
is  only  presumptive  evidence  of  a  sufficient  consideration,  which  may  be  re- 
butted, as  if  the  instrument  was  not  sealed. 

§  841.  Presumptlim  of  death  in  certain  eaees.  A  person  upon  whose 
life  an  estate  in  real  property  depends,  who  remains  without  the  United 
States,  or  absents  himself  in  the  state  or  elsewhere  for  seven  years  together, 
is  presumed  to  be  dead  in  an  action  or  special  proceeding  concerning  the 
j»roperty  in  which  his  death  comes  in  question,  unless  it  is  affirmatively 
J >roved  that  he  was  alive  within  that  time.  And  where  in  any  action  of 
partition  in  this  state  any  portion  of  the  proceeds  of  the  sale  of  real  prop- 
erty is  or  has  been  paid  into  court,  or  paid  to  the  treasurer  of  any  county 
for  any  unknown  heirs,  and  has  remained  unclaimed  for  twenty-five  years, 
after  such  payment  by  any  person  entitled  thereto^  the  lapse  of  twentv- 
five  years  after  such  payment  raises  the  presumption  of  the  death  of  such 
unknown  heirs  at  the  time  of  the  sale  of  such  real  property  and  before 
such  payment^  after  the  lapse  of  twenty -five  years  ajler  such  paymeyit 
it  shall  be  presumed  that  iJiere  were  no  sxich  unknown  heirs  living  at  the 
time  of  such  sale  or  payment,  and  in  any  action  or  proceeding  taken  for 
the  purpose  of  distributing  and  paying  over  such  proceeds,  all  such  un- 
known heirs  are  presumed  and  they  shall  be  presumed  to  have  been  dead  at 
the  time  of  such  sale  and  before  such  payment  into  court,  or  to  the  treasurer  of 
any  county.     [Am'd  Ch.  864  op  1891 ;  in  effect  May  12,  1891.] 

ARTICLE  SECOND. 

Adminibtratiox  of  an  Oath  or  Affirmation, 

Section  84d.  Before  wbom  oaths  aud  affidavits  may  be  taken. 
843.  Id. ;  in  special  cases. 


;5§  842-848.  OATHS  AND  AFFIRMATIONS.  Tit.  1,  Ch.  9. 

845.  Qeneral  mode  of  ewearing. 

846.  When  kissing  the  goepels  dispensed  with. 

847.  When  affirmation  to  be  made. 

848.  Other  modes  of  swearing'. 

849.  Swearing  persons  not  Christians. 

850.  Court  may  examine  witnesses. 

861.  Swearing  falsely  in  any  form,  perjnry. 

^  842.  Before  whom  oaths  and  afBdavlts  may  be  taken.  An  oath  or 
a  -hdavit,  required  or  authorized  by  law ;  except  an  oath  to  a  juror  or  a  wit- 
jiess  upon  a  trial,  an  oath  of  office,  and  an  oath  required  by  law  to  be  taken 
before  a  particular  officer ;  may  be  taken  before  a  judge,  clerk,  deputy-clerk, 
or  special  deputy-clerk,  of  a  court,  a  notary  public,  mayor,  juBtice  of  the 
peace,  surrogate,  special  county  judge,  special  surrogate,  county  clerk,  deputy 
count jr  clerk,  special  deputy  county  clerk,  or  commissioner  of  deeds,  within 
the  disttict  in  which  the  oMcer  is  authorized  to  act;  and  when  certified  by 
the  officer  to  have  been  taken  before  him,  may  be  used  in  any  court,  or  be- 
fore any  officer  or  other  person. 

§  843.  Id. ;  in  special  cases.  [Ambi^ed  by  Ch.  416  of  1877.]  Where 
an  officer,  person,  board  or  committee,  has  been  heretofore,  or  is  hereafter 
authorized  by  law,  to  take  or  hear  testipiony,  or  to  hear  or  receive  an  affida- 
vit, or  to  take  a  deposition,  in  relation  to  a  matter  concerning  which  he  or  it 
has  a  duty  to  perform,  the  officer  or  person,  or  a  member  of  the  board  or 
committee,  may  administer  an  oath  for  that  purpose.  Where  an  officer,  per- 
son, board,  or  committee,  to  whom  or  to  which  application  is  made  to  do  an 
act  in  an  official  capacity,  requires  information  or  proof,  to  enable  him  or  it 
to  decide  upon  the  propriety  of  doing  the  act,  he  or  it  may  receive  an  affi- 
davit for  that  purpose. 

§  844.  Id. ;  without  the  State.  [Amended  by  Ch.  416  op  1877.]  An 
oath  or  affidavit  required,  or  which  may  be  received,  in  an  action,  special 
proceeding,  or  other  matter,  may  be  taken  without  the  State,  except  where 
it  is  otherwise  specially  prescribed  by  law,  before  an  officer  authorized  by  the 
laws  of  the  State,  to  tate  and  certify  the  acknowledgment  and  proof  of  deeds, 
to  be  recorded  in  the  State ;  and,  when  certified  by  him  to  have  been  taken 
before  him,  and  accompanied  with  the  like  certificates,  as  to  his  official 
charactei*  and  the  genuineness  of  his  signature,  as  are  required  to  entitle  a 
deed  acknowledged  before  him  to  be  recorded  within  the  State,  may  be 
used  as  if  taken  and  certified  in  this  State,  by  an  officer  authorized  by  law 
to  take  and  certify  the  same. 

§  845.*  Gheneral  mode  of  sweaxing.  The  usual  mode  of  administering* 
an  oath,  now  practiced,  by  the  person  who  swears  laying  his  hand  upon  and 
kissing  the  gospels  must  be  observed,  where  an  oath  is  administered,  except 
as  otherwise  specially  prescribed  in  this  article. 

§  846.  Whien  kisiBing  the  gospels  dispensed  with.  The  oath  must  be 
administered  in  the  following  form,  to  a  person  who  so  desires,  the  laying 
of  the  hand  upon  and  kissing  the  gospels  being  omitted :  "  You  do  swear, 
in  the  presence  of  the  overliving  Qod"  While  so  swearing,  he  may  or  may 
not  hold  up  his  hand,  at  his  option. 

§  847.  When  afSxmation  to  be  made.  A  solemn  declaration  or  affir- 
mation, in  the  following  form,  must  be  administered  to  a  person  who 
declares  that  he  has  conscientious  scruples  against  taking  an  oath,  or  swear- 
ing in  any  form :    "  You  do  solemnly,  sinceiely,  and  truly,  declare  and 

'iffirm." 

§  848.  Other  modes  of  swearing.  [Amended  by  Ch.  416  of  1877.] 
If  the  court  or  officer,  before  which  or  whom  a  person  is  offered  as  q.  witness, 
is  satisfied,  that  any  peculiar  mode  of  swearing,  in  lieu  of,  or  in  addition  to 
laying  the  hand  upon  and  kissing  the  gospels,  is  in  his  opinion,  more  solemn 
and  obligatory,  the  court  or  officer  may,  in  its  or  his  discretion,  adopt  that 
mode  of  swearing  tb^  witnep«. 
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§  849.  Sweaxing  pexBons  not  Chxistiaiis.  [AMsi!n)BD  by  Ph.  416  of 
18/7.]  A  person,  believing  in  a  religion  other  than  the  Christian,  may  be 
Bivvom  according  to  the  peculiar  ceremonies,  if  any,  of  his  religion,  instead 
of  as  prescribed  in  section  eight  hundred  and  lorty-five  or  section  eight 
hundred  and  forty-six  of  this  act. 

§  850.  Court  may  examine  "witness.  The  court  or  officer  may  examine 
an  infant,  or  a  person  apparently  of  weak  intellect,  produced  before  it  or 
him,  as  a  witness,  to  ascertain  his  capacity  and  the  extent  of  his  knowledge; 
and  may  inquire  of  a  person,  produced  as  a  witness,  what  peculiar  ceremo- 
nies in  swearing  he  deems  most  obligatory. 

J  I  851.  Sweaxing  folaely  in  any  form,  peijmy.  A  person  swearing, 
rming  or  declaring,  in  any  form,  where  an  oath  is  authorized  by  law,  is 
lawfully  sworn,  and  is  guilty  of  perjury,  in  a  case  where  he  would  be  guilty 
of  the  same  crime,  if  he  had  sworn  by  laying  his  hand  upon  and  kissing 
the  gospels. 

TITLE  II. 

Compelling  the  attendance  and  testimony  of  a  witness* 

SBcnov  853.  Mode  of  serving'  subpoena  iseued  out  of  a  court. 

853.  Penalty  for  disobedience. 

854.  Subpoena  to  be  issued  by  judge,  etc. 

856.  Penalty  for  disobeying  subpoena ;  warrant  for  witness. 

856.  When  witness  to  be  impiisoned. 

857.  Contents  of  warrant. 

858.  To  whom  directed ;  how  executed. 

859.  Qualification  of  preceding  sections. 
8fj0.  Witness  exempt  from  arrest. 

861 .  When  to  be  dischai'ged  from  arrest. 

862.  By  whom  witness  may  be  discharged. 

863.  Arrest,  when  void ;  penalty. 

864.  Sheriff  not  to  be  liable,  unless  affidavit  is  made. 

865.  Application  of  foregoing  pro\i8ions  to  judgments. 

866.  Records  not  to  be  removed  by  virtue  of  subpoena. 

867.  Production,  etc.,  of  books  of  account. 

868.  Books,  etc.,  of  coi*poration,  how  produced. 

869.  When  personal  attendance  not  required  by  subpoena  duces  tecum. 

§  852.  Mode  of  serving  subpoena  issued  out  of  a  court  A  subpoeria, 
issued  out  of  the  court,  to  compel  the  attendance  of  a  witness,  and,  \vh6re 
the  subpoena  so  requires,  to  compel  him  to  bring  with  him  a  book  or  papor, 
must  be  served  as  follows : 

1.  The  original  subpoena  must  be  exhibited  to  witness. 

2.  A  copy  of  the  subpoena,  or  a  ticket  containing  its  substance,  must  be 
delivered  to  him. 

3.  The  fees  allowed  bylaw,  for  travelling  to,  and  returning  from,  the  place 
where  he  is  required  to  attend,  and  for  one  day's  attendance,  must  be  paid 
or  tendered  to  him. 

g  853.  Fenaltjr  for  disobedienca  A  person  so  subpoenaed,  who  fails, 
without  reasonable  excuse,  to  obey  the  subpoena,  or  a  person  who  fails,  with- 
out reasonable  excuse,  to  obey  an  order,  duly  served  upon  him,  made  by  the 
court  or  a  judge,  in  an  action,  before  or  after  final  judgment  therein,  requir- 
ing him  to  attend,  and  be  examined,  or  so  to  attend,  and  bring  with  him  a 
book  or  a  paper,  is  liable,  in  addition  to  punishment  for  contempt,  for  the 
damages  sustained  by  the  party  aggrieved  in  consequence  of  the  failure,  and 
fifty  dollars  in  addition  thereto.  Those  sums  may  be  recovered  in  one  action, 
<}T  in  separate  actions.  If  he  is  a  party  to  the  action  in  which  he  was  sub- 
^)oenaed,  the  court  may,  as  an  additional  punishment,  strike  out  his  pleading. 

g  854.  Subpoena  to  be  issued  by  judge,  etc.  [Amended  by  Ch.  416  of 
1877.]  Where  a  judge,  or  an  arbitrator,  referee,  or  other  person,  or  a  board 
>r  committee,  has  been  heretofore,  or  is  hereafter  expressly  authorized  by 
law,  to  hear,  try,  or  determine  a  matter ;  or  to  do  any  other  act  in  an  official 
capacity,  in  relation  to  which  proofs  may  be  taken,  or  the  attendance  of  a 
person  as  a  witness  mar*  be  required ;  or  to  require  a  person  to  attend,  either 
before  him  or  it,  or  beK)re  another  judge,  or  officer,  or  a  person  designated 
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in  a  commission  issued  by  a  court  of  another  State  or  country,  to  give  testi- 
mony, or  to  have  his  deposition  taken,  or  to  be  examined;  a  subpoena  may 
be  issued,  by  and  under  the  hand  of  the  judge,  arbitrator,  referee,  or  other 
person,  or  the  chairman,  or  a  majority,  of  the  board  or  committee,  requiring 
the  person  to  attend ;  and  also,  in  a  proper  case,  to  bring  with  him  a  book 
or  a  paper.  The  subpoena  must  be  served,  as  prescribed  in  section  eight 
hundred  and  fifty-two  of  this  act.  This  section  does  not  apply  to  a  matter 
arising,  or  an  act  to  be  done,  in  an  action  in  a  court  of  record. 

§  855.    Penalty  for  diflobejring  Bubpoena;    waxrant   for  witnesa 

[Amended  by  Ch.  416  op  1877  and  by  Ch.  542  op  1879.]  A  person  who  is 
duly  subpoenaed,  as  prescribed  in  the  last  section,  must  obey  the  subpoena. 
If  he  fails  so  to  do,  without  a  reasonable  excuse,  he  is  liable,  in  addition  to 
any  other  punishment  which  may  be  lawfully  inflicted  therefor,  for  the  dam- 
ages sustained  by  the  person  aggrieved,  in  consequence  of  the  failure,  and 
fifty  dollars  in  addition  thereto,  to  be  recovered  as  prescribed  in  section  eight 
hundred  and  fifty-three  of  this  act.  If  he  fails  to  attend,  the  person  issuing 
the  subpoena  if  he  is  a  judge  of  a  court  of  record  or  not  of  record,  or  if  not, 
then  any  judge  of  such  a  court,  upon  proof  by  affidavit  of  the  failure  to 
attend,  must  issue  a  warrant  to  the  sheriff  of  the  county,  commanding  him 
to  apprehend  the  defaulting  witness,  and  bring  him  before  the  officer,  per- 
son, or  body,  before  whom  or  which  his  attendance  was  required. 

§  856.  When  witness  to  be  imprisoned.  [Amended  by  Ch.  542  op 
1879.]  If  the  person  subpoenaed  and  attending  or  brought  as  prescribed  in 
the  last  section,  before  an  officer  or  other  persoji  or  a  body  refuses  without 
reasonable  cause  to  be  examined,  or  to  answer  a  legal  and  pertinent  question, 
or  to  produce  a  book  or  paper,  which  he  was  directed  to  bring  by  the  terms 
of  the  subpoena,  or  to  subscribe  his  deposition  after  it  has  been  correctly 
reduced  to  writing,  the  person  issuing  the  subpoena,  if  he  is  a  judge  of  a 
court  of  record,  or  not  of  record,  may  forthwith,  or  if  he  is  not,  then  any 
judge  of  such  court  may  upon  proof  by  affidavit  of  the  facts  by  warrant  com- 
mit the  offender  to  jail,  there  to  remain  until  he  submits  to  do  the  act  which 
he  was  so  required  to  do  or  is  discharged  according  to  law. 

• 

§  857.  Contents  of  ^rarranti  A  warrant  of  commitment,  issued  as  pre- 
scribed in  the  last  section,  must  specify  particularly  the  cause  of  the  commit- 
ment ;  and,  if  the  witness  is  committed  for  refusing  to  answer  a  question, 
the  question  must  be  inserted  in  the  warrant. 

§  858.  To  whom  directed ;  how  executed.  A  warrant  to  apprehend 
or  commit  a  person,  issued  as  prescribed  in  this  title,  must  be  directed  to  the 
sheriff  of  the  county  where  the  person  is,  and  must  be  executed  by  him,  in 
the  same  manner,  as  a  similar  mandate  issued,  by  a  court  of  record,  in  an 
action. 

§  859.  Qualification  of  preceding  sections.  The  foregoing  sections  of 
this  title  do  not  apply  to  a  subpoena  issued  by  a  justice  of  the  peace;  or  to 
a  witness  subpoenaed  to  attend  a  court  held  by  a  justice  of  the  peace ;  or  to 
a  case  where  special  provision  is  otherwise  made  by  law,  for  compelling  the 
attendance  of  a  witness. 

§  860.  Witness  exempt  from  arrest.  A  person  duly  and  in  good  faith 
subpoenaed  or  ordered  to  attend,  for  the  purpose  of  being  examined,  in  a 
case  where  his  attendance  may  lawfully  be  enforced  by  attachment  or  by 
commitment,  is  privileged  from  arrest  in  a  civil  action  or  a  special  proceed- 
ing, while  going  to,  remaining  at,  and  returning  from,  the  place  where  he  is 
required  to  attend. 
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§  861.  When  to  be  discharged  fix>xn  arrest  The  court  from  which  a 
siibpoBna,  served  in  good  faith,  was  issued,  or  by  which  an  order  was  made 
requiring  a  person  to  attend,  for  the  purpose  of  being  examined ;  or  a  judge 
thereof,  upon  proof,  by  affidavit,  of  the  facta,  must  make  an  order,  directing 
the  discharge  of  a  witness  or  oiner  person,  from  an  arrest  made  in  violation 
of  the  last  section. 

§  862.  By  whom  witness  may  be  discharged.  [Amended  by  Ch.  416 
OF  1877.]  A  justice  of  the  supreme  court,  in  any  part  of  the  State,  or  a 
county  judge,  or  a  judge  of  a  superior  city  court,  within  his  district,  has  the 
like  authority  as  a  judge  of  the  court,  to  make  an  order  for  a  discharge,  in  a 
case  specified  in  the  last  section.  Upon  satisfactory  proof,  by  affidavit  of 
the  facts,  he  must  also  make  an  order,  directing  the  discharge  of  a  person 
arrested,  in  violation  of  section  eight  hundred  and  sixty  of  this  act,  where  a 
subpoena,  served  in  good  faith  upon  the  person  arrested,  was  issued  as  pre- 
scribed in  section  eight  hundred  and  fifty-four  of  this  act. 

§  863.  Arrest,  when  void ;  penalty.  An  arrest  made  contrary  to  the 
foregoing  provisions  of  this  title,  is  absolutely  void,  and  is  a  contempt  of  the 
court,  if  any,  from  which  the  subpoena  was  issued,  or  by  which  the  witness^ 
wad  directed  to  attend.  An  action  may  be  maintained,  by  the  person 
arrested,  against  the  officer  or  other  person  making  such  arrest,  in  which  the 
plaintiff  is  entitled  to  recover  treble  damages.  A  similar  action  may  also  be 
maintained,  in  a  like  case,  by  the  party  in  whose  behalf  the  witness  was 
subpoenaed,  or  the  order  procured,  to  recover  the  damages  sustained  by  him, 
in  consequence  of  the  arrest. 

§  864.  Sheriff  not  to  be  liable,  uiless  affidavit  is  mada  [Amended 
BY  Ch.  416  OP  1877.]  But  a  sheriff,  or  other  officer,  or  person,  is  not  so  liable, 
unless  the  person  claiming  an  exemption  from  arrest,  makes,  if  required  by 
the  sheriff  or  officer  an  affidavit  to  the  effect  that  he  was  legally  subpoenaed, 
or  ordered  to  attend,  and  that  he  was  not  so  subpoenaed  or  ordered  by  his 
0¥ni  procurement,  with  the  intent  of  avoiding  arrest.  In  his  affidavit  he 
must  specify  the  court  or  officer,  the  place  of  attendance  and  the  cause  in 
which  he  was  so  subpoenaed  or  ordered.  The  affidavit  may  be  taken  before 
the  officer  arresting  him,  and  exonerates  the  officer  from  liability  for  not 
making  the  arrest. 

§  865.  Application  of  foregoing  provisions  to  jndgmenta  The  fore- 
going provisions  of  this  title,  relating  to  a  person  required,  by  an  order  of  a 
court,  to  attend,  apply,  where  such  an  attendance  is  required  by  the  terms 
of  a  judgment. 

§  866.  Records  not  to  be  removed  by  virtue  of  subpoena.  The  record 
of  a  conveyance  of  real  property,  or  any  other  record,  or  document,  whereof 
a  transcript  duly  certified  may  by  law  be  read  in  evidence,  shall  not  be 
removed,  by  virtue  of  a  subpoena  duces  tecum,  from  the  office  in  which  it  is 
kept ;  except  temporarily,  by  the  clerk  having  it  in  custody,  to  a  term  or 
sitting  of  the  court  of  which  he  is  clerk ;  or  by  the  officer,  having  it  in  cus- 
tody, to  a  term  or  sitting  of  a  court,  or  a  trial  before  a  referee,  held  in  the 
city  or  town  where  his  office  is  situated.  Where  it  is  required  at  any  other 
place,  it  may  be  removed,  by  order  of  the  supreme  court,  a  superior  city 
court,  or  a  county  court,  niade  in  court,  and  entered  in  the  minutes ;  speci- 
fying that  the  production  of  the  original,  instead  of  a  transcript,  is  necessary. 

§  867.  Production,  etc.,  of  books  of  account.  [Ambnded  by  Ch.  416 
OP  1877  AND  BY  Ch.  542  op  1870.]  A  person  shall  not  be  compelled  to  pro- 
duce, upon  a  trial  or  hearing,  a  book  of  account,  otherwise  than  by  an  order 
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requiring  him  to  produce  it,  or  a  subpoena  duces  tecum.  Such  a  subposna 
must  be  served  at  least  five  days  before  the  day  when  he  is  required  to 
attend.  At  any  time  after  service  of  such  a  subpoena  or  order,  the  ^tness 
may  obtain,  upon  such  a  notice  as  the  judffe,  referee,  or  other  officer  pre- 
scribes, an  order  relieving  him  wholly  or  partly  from  the  obligations  imposed 
upon  him  by  the  subpoena  or  the  order  for  production,  upon  such  tenns  as 
justice  requires,  touching  the  inspection  of  the  book  or  any  portion  thereof, 
or  taking  a  copy  thereof  or  extracts  therefrom,  or  otherwise.  An  order  may 
be  made,  as  prescribed  in  this  section,  by  a  judge  of  the  court,  or,  in  a  special 
proceediijig,  pending  out  of  court  before  an  officer,  by  the  officer,  or,  in  either 
case,  by  a  referee  duly  appointed  in  the  cause,  and  authorized  to  hear  testi- 
mony. A  justice  of  the  peace,  or  other  judge  of  a  court  not  of  record,  may 
make  such  an  order  in  an  action  brought  in  his  court,  at  any  time  after  the 
commencement  thereof. 

§  868.  Booka,  etc.,  of  corporation,  how  produced.  The  production, 
upon  a  trial,  of  a  book  or  paper,  belonging  to  or  under  the  control  of  a  cor- 
poration, may  be  compelled,  in  like  manner  as  if  it  was  in  the  hands,  or 
under  the  control,  of  a  natural  person.  For  that  purpose,  a  subpoena  duces 
tecum,  or  an  oider,  made  as  prescribed  in  the  last  section,  as  the  case 
requires,  must  be  directed  to  the  president,  or  other  head  of  the  corporation, 
or  to  the  officer  thereof,  in  whose  custody  the  book  or  paper  is. 

§  869.  When  personal  attendance  not  required  by  subpoena  duces 
tecum.  In  a  case  specified  in  the  last  section,  or  where  a  subpoena  duces 
tecum,  or  an  order,  made  as  prescribed  in  section  eight  hundred  and  sixty- 
six  or  section  eight  hundred  and  sixty-seven  of  this  act,  requires  a  public 
officer  to  attend,  and  bring  a  book  or  paper  under  his  control,  the  subpoena 
or  order  is  deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
by  a  subordinate  officer  or  employee  of  the  corporation,  or  in  the  public  office, 
who  possesses  the  requisite  knowledge  to  identify  it,  and  to  testify  respect- 
ing the  purposes  for  which  it  is  used.  If  the  personal  attendance  of  a  par- 
ticular officer  of  the  corporation  or  public  officer  is  required,  a  subpoena, 
without  duces  tecum  clause,  must  also  be  served  upon  hinu 
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§  870.  Deposition  of  a  parly,  etc.  [Amended  bt  Ch.  416  of  1877  and 
BY  Ch.  299  OP  1878.]  The  deposition  of  a  party  to  an  action  pending  in  a 
court  of  record  or  of  a  person  who  expects  to  be  a  party  to  an  action  about 
to  be  brought  in  such  a  court,  other  than  a  court  specified  in  subdivision 
sixteenth,  seventeenth,  eighteenth  or  nineteenth  of  section  two  of  this  act, 
may  be  taken  at  his  own  instance  or  at  the  instance  of  an  adverse  party  or 
of  a  co-plaintiff  or  co-defendant  at  any  time  before  the  trial,  as  prescribed 
in  this  article. 

§  871.  Deposition  of  a  witness  not  a  part7.  [Amended  by  Ch.  416 
OF  1877.]  The  deposition  of  a  person  not  a  party,  whose  testimony  is 
material  and  necessary  to  a  party  to  an  action  pending  in  a  court  of  record, 
other  than  a  court  specified  in  subdivision  sixteenth,  seventeenth,  eighteenth 
or  nineteenth  of  section  two  of  this  act,  or  to  a  person  who  expects  to  be  a 
party  to  an  action,  about  to  be  brought  in  such  a  court,  by  a  person  other 
than  the  person  to  be  examined,  may  also  be  taken,  as  prescribed  in  thid 
article. 

§872.  Applioation;  contents  of  affidavit.  The  person  desiring  to  take  a  deposition, 
as  prescribed  in  this  article,  may  present  to  a  judge  of  the  court  in  which  the  action  is 
pending;  or,  if  it  Ls  pending  in  the  supreme  court,  to  a  county  judge;  or,  if  an  action  is 
not  pending,  but  is  expected  to  be  brought,  to  a  judge  of  the  supreme  court,  or,  of  a 
superior  city  court,  or  to  a  county  judge,  an  affidavit  setting  forth  as  follows: 

1.  The  names  and  residences  of  all  the  parties  to  the  action,  and  whether  or  not  they 
have  appeared,  and,  if  either  of  them  has  appeared  by  attorney,  the  name,  and  the  resi- 
dence or  office  address  of  the  attorney;  or,  if  no  action  is  pending,  the  names  and  resi- 
dences  of  the  expected  parties  thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action,  and  the  substance  of  the  judg- 
ment demanded,  and,  if  the  application  is  made  by  the  defendant  before  answer,  or  by 
either  party  after  answer,  the  nature  of  the  defense. 

3.  If  no  action  is  pending,  the  nature  of  the  controversy  which  is  expected  to  be  the 
subject  thereof. 

4  The  name  and  residence  of  the  person  to  be  examined,  and  that  the  testimony  of 
sach  person  is  material  and  necessary  for  the  party  making  such  application,  or  the 
prosecution  or  defense  of  such  action,  and  if  the  action  is  to  recover  damages  for  per- 
sonal injuries,  that  the  defendant  is  ignorant  of  the  nature  and  extent  of  such  personal 
injuries;  and,  at  the  option  of  the  applicant,  the  place  where  he  is  sojourning,  or  where 
he  regularly  transacts  business. 

5.  If  an  action  is  pending,  that  the  person  to  be  examined  is  about  to  depart  from  the 
state,  or  that  he  is  so  sick  or  infirm,  as  to  afford  reasonable  ground  to  believe  that  he 
will  not  be  able  to  attend  the  trial;  or  that  any  other  special  circumstances  exist, 
which  render  it  proper  that  he  should  be  examined  as  prescribed  in  this  article.  But 
this  subdivision  does  not  apply  to  a  case  where  the  person  to  be  examined  is  a  party 
to  the  action. 

6.  If  no  action  is  pending,  that  the  person  expected  to  be  the  adverse  party,  is  of  full 
age,  and  a  resident  of  the  state,  or  sojourning  within  the  state;  or  that  he  has  an  office 
within  the  state,  where  he  regularly  transacts  business  in  person,  specifying  the  place, 
and,  if  it  is  in  a  city,  the  street  and  street  number  or  other  designation  of  the  particular 

•  locality;  or,  if  two  or  more  persons  are  expected  to  be  adverse  parties,  that  each  is  of 
full  age,  and  so  resident  or  sojourning  or  has  an  office;  also  the  circumstances  which 
render  it  necessary  for  the  protection  of  the  applicant's  rights,  that  the  witness*  testi- 
money  should  be  perpetuated. 

7.  Any  other  fact  necessary  to  show  that  the  case  comes  within  one  of  the  two  last 
sections.  And  if  the  party  sought  to  be  examined  is  a  corporation,  the  affidavit  shall 
atate  the  name  of  the  officers  or  directors  thereof,  or  any  of  them  whose  testimony  is 
necessary  and  material,  or  the  books  and  papers  as  to  the  contents  of  which  an  examina- 
tion or  inspection  is  desired,  and  the  order  to  be  made  in  respect  thereto  shall  direct  the 
examination  of  such  persons  and  the  production  of  such  books  and  papers.  [Ah'd  by 
Ch.  721  OP  1893.] 

§  8T3.  Order  for  ezaxnlnation.  The  judge  to  whom  such  an  affidavit 
is  presented  must  grant  an  order  for  the  examination^  if  an  action  is  pend- 
ing; if  no  action  is  pending,  he  must  grant  it,  if  there  is  reasonable  ground 
to  believe  that  an  action  will  be  brought,  as  stated  in  the  affidavit,  and  that 
the  application  is  made  in  good  faith  to  preserve  the  expected  testimony; 
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otherwise  he  must  dismiss  the  application.     Where  the  person  to  be  ex- 
^^  amined  is  a  party  to  a  pendiDg  action,  or  is  expected  to  be  a  party  to  an 
^     action  to  be  brought,  the  order  may,  in  the  discretion  of  the  judge,  designate 
/A^'       and  limit  the  particular  matters  as  to  which  he  shall  be  examined.    In  eyery 
3^  action  to  recover  damages  for  personal  injuries,  the  court  or  judge,  in  grant- 

>^  ing  an  order  for  the  examination  of  the  plaintiflE  before  trial,  may,  if  the 

*  defendant  apply  therefor,  direct  that  the  plaintiff  submit  to  a  physical  ex- 

amiDation  by  one  or  more  physicians  or  surgeons,  to  be  designated  by  the 
court  or  judge,  and  such  examination  shall  be  had  and  made  under  such 
restrictions  and  directions  as  to  the  court  or  judge  shall  seem  proper.  In 
any  action  brought  to  recover  damages  for  personal  injuries,  where  the 
defendant  shall  present  to  the  court  or  judge  satisfactory  evidence  that  he 
is  ignorant  of  the  nature  and  extent  of  the  injuries  complained  of,  the  court 
or  judge  shall  order  that  such  physical  examination  be  made.  The  order 
must  require  the  party  or  person  to  be  examined  to  appear  before  the  judge, 
or  before  a  referee  named  m  the  order,  for  the  purpose  of  taking  the  ex- 
amination, at  a  time  and  place  therein  specified.  The  order  must  also  direct 
the  time  of  seiTice  of  a  copy  thereof;  which  must  be  made  within  the  state, 
not  more  than  twenty,  nor  less  than  five  days,  before  the  time  fixed  for  the 
examination,  unless  special  circumstances,  making  a  different  time  of  service 
necessary,  are  shown  in  the  affidavit,  and  that  fact  is  recited  in  the  order. 
[Am'd  by  Ch.  721  of  1893.] 

§  874.  Attendance,  how  compelled.  [Amended  by  Ch.  416  of  1877.] 
Witnesses'  fees^  at  the  rate  prescribed  by  law  in  an  action  in  the  supreme  court, 
TYiust  he  paid  or  tendered  when  the  order  is  served  upon  the  party  or  other  per^n 
required  to  attend.  If  the  party  or  person  so  served  fails  to  obey  the  order, 
his  attendance  may  be  compelled  and  he  may  be  punished,  in  like  manner, 
and  the  proceedings  thereon  are  the  same,  as  it  he  failed  to  obey  a  subpceua 
issued  from  the  court  in  which  the  action  is  pending,  or,  if  no  action  is  pend- 
ing, from  the  court  of  which  the  judge  is  a  member.  [Am'd  Ch.  397  (»'  1882. 
See  §  2.] 

§  875.  Service  of  order,  etc.  [Amended  by  Ch.  542  of  1879.]  A  copy 
of  the  order,  and  of  the  affidavit  upon  which  it  was  granted,  must  be  served 
upon  the  attorney  for  each  party  to  the  action  in  like  manner  as  a  paper  in 
the  action ;  or,  if  a  party  has  not  appeared  in  the  action,  they  must  be  served 
upon  him,  as  directed  by  the  order.  If  no  action  is  pending,  they  must  be 
personally  served  upon  each  of  the  persons  named  therein  as  expected 
adverse  parties. 

§  876.  Deposition,  when  and  where  to  be  takea  [Amended  by 
Ch.  542  OP  1879.1  Upon  proof  by  affidavit  that  service  of  a  copy  of  the  order 
and  of  the  affidavit  has  been  duly  made,  as  directed  in  the  order,  the 
judge  or  the  referee  must  proceed  to  take  the  deposition  of  the  witness,  at  the 
time  and  place  specified  in  the  order.  He  may,  from  time  to  time,  adjourn 
the  examination  to  another  day,  and  to  another  place,  within  the  same  county. 
Sections  eight  hundred  and  fifty-six,  eight  hundred  and  fifty-seven  and  eight 
hundred  fifty-eight  of  this  act  apply  to  the  examination  of  a  party  or  a  per- 
son expected  to  be  an  adverse  party,  taken  as  prescribed  in  this  article. 

§  877.  Deposition  of  prisoner.  Where  the  party  or  other  person  to  he 
examined  is  confined  in  a  prison  or  jail  within  the  state,  under  a  sentence  for  a 
felony,  that  fact  must  he  stated  in  the  affidavit,  and  his  deposition  may  he  taken  as 
prescribed  in  the  foregoing  sections,  as  if  he  was  not  so  confined,  except  that  in  such 
a  case,  the  granting  or  refusing  the  order,  and,  if  granted,  the  appointment  of  a 
rtferee  to  take  the  testimony,  is  always  in  the  discretion  of  the  judge.  The  order 
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must  r^qtUre  the  production  of  the  prisoner  by  the  person  in  charge  of  the  prison  or 
jail,  cU  the  prison  or  jcul ;  but  it  may  prescribe  such  regutaUons  and  restrictions  (,- 
with  respect  thereto  as  the  judge  deems  proper.     [Added  Ch.  397  of  1882.] 

§  878.  [Stricken  out  by  Ch.  416  of  1877.] 

§  879.  Deposition  by  confiont.  The  parties  to  an  action  may  stipulate 
in  writing  that  the  deposition  of  a  competent  witness,  to  be  used  therein, 
may  be  taken  before  a  judge  or  referee,  at  a  time  and  place  specified  in  the 
stipulation,  either  orally,  or  ttpon  interrogatories,  to  be  agreed  upon  in  like 
'  manner.  The  witness  may  be  subpcenaed  to  attend  the  examin^.tion  as 
upon  a  trial,  and  the  judge  or  referee  may  take  his  deposition,  as  if  an  order 
had  been  made  by  the  court  directing  it  to  be  so  taken.  But  this  section  does 
not  apply  to  a  ease  specified  in  section  877  of  this  act,  [Am'd  Ch.  397  op  1882* 
See  §2.] 

8  880.  Maimor  of  taking  and  retnrning  deposition.  [Ambndbd  bt  Ch. 
542  OF  1879.]  The  eicamination  of  a  party,  or  an  expected  party,  is  subject 
to  the  same  rules  as  if  he  was  examined  upon  the  trial.  The  judge  or  refe- 
ree, upon  every  other  examination  taken  as  prescribed  in  this  article,  must 
insert  therein  every  answer  or  declaration  of  the  person  examined  which 
either  party  requires  to  be  inserted.  The  deposition,  when  completed,  must 
be  carefully  read  to  and  subscribed  by  the  person  examined ;  must  be  certi- 
fied by  the  judge  or  referee  taking  it ;  and,  within  ten  da3r8  thereafter,  must 
be  filed  in  the  office  of  the  clerk ;  or,  if  no  action  is  pending,  in  the  office  of 
the  clerk  of  the  county  in  which  it  was  taken ;  together  with  the  stipulation 
or  order,  under  which  it  was  taken ;  the  affidavit  upon  which  the  omer  was 
granted ;  and  proof  of  the  service  of  a  copy  of  the  order  and  of  the  affidavit. 
If,  upon  an  examination  before  a  referee,  the  person  examined  refuses  to 
answer  any  question,  the  referee  must  report  the  fact  to  the  court  or  judge, 
who  must  determine  whether  the  question  is  relevant,  and  whether  the  wit- 
ness is  bound  to  answer  it. 

§  881.  "When  to  be  read  in  evidence.  The  deposition,  or  a  certified 
copy  thereof,  may  be  read  in  evidence  by  either  party,  at  the  trial  of,  or  upon 
the  assessment  of  damages,  by  writ  of  inquiry,  or  upon  a  reference,  or  other- 
wise, in  the  action  specified  in  the  original  affidavit  or  stipulation ;  or  any  other 
action  thereafter  brought,  between  the  same  parties,  or  between  any  parties 
claiming  under  them,  or  either  of  them ;  or,  if  no  action  is  pending,  an  action 
thereafter  brought,  between  the  persons  named  in  the  original  affidavit  as 
expected  parties,  or  between  persons  claiming  under  them  or  either  of  them. 

§  882.  Proof  of  witness's  inability  to  attend.  But  such  a  deposition, 
except  that  of  a  party,  taken  at  the  instance  of  an  adverse  party,  or  a  depo- 
sition taken  in  pursuance  of  a  stipulation,  as  prescribed  in  this  article,  shall 
not  be  so  read  in  evidence  until  it  has  been  satisfactorily  proved  that  the 
withess  is  dead,  or  iri  unable  personally  to  attend  by  reason  of  his  insanity, 
sickness,  or  other  infirmity,  or  thai  he  is  confined  in  a  prison  or  jail;  or  that  ho 
has  been  and  is  absent  from  the  State,  so  that  his  attendance  could  not, 
with  reasonable  diligence,  be  compelled  by  subpoena.  [Am'd  Ch,  897  op 
1882.] 

§  883.  Efifect  of  deposition.  A  deposition,  so  read  in  evidence,  has  the 
same  effect,  and  no  other,  as  the  oral  testimony  of  the  witness  would  have ; 
and  an  objection  to  the  competency  or  credibility  of  the  witness;  or  to  the 
relevancy  or  substantial  competency  of  a  question  put  to  him,  or  of  an  answer 
given  by  him ;  may  be  made,  as  if  the  witness  was  then  personally  examined, 
and  without  being  noted  upon  the  deposition. 
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§  884.  Original  affidavits,  evidence.  The  original  affidavits,  filed  \dth 
such  a  deposition,  or  certified  copies  thereof,  are  presumptive  evidence  of  the 
facts  therein  contained  to  show  a  compliance  with  the  provisions  of  this  article. 

§  885.  Deposition  to  be  used  on  motioa  [Amended  by  Ch.  416  of 
1877.]  Where  a  party  intends  to  make  or  oppose  a  motion  in  a  court  of 
record,  other  than  a  court  specified  in  subdivision  sixteen,  seventeen, 
eighteen  or  nineteen,  of  section  two  of  this  act,  and  it  is  necessary  for  him 
to  have  the  affidavit  or  deposition  of  a  person,  not  a  party,  to  use  upon 
the  motion,  the  court,  or  a  judge  authorized  to  make  an  order,  in  the  cause, 
may,  in  its  or  his  discretion,  make  an  order,  appointing  a  referee  to  take  the 
deposition  of  that  person,  The  order  must  be  founded  upon  proof,  by 
affidavit,  that  the  applicant  intends  to  make  the  motion,  or  that  notice  of  a 
motion  has  been  given,  which  the  applicant  intends  to  oppose.  The  affidavit 
must  specify  the  nature  of  the  motion,  and  must  show  that  the  affidavit  or 
deposition  is  necessary  thereon,  and  that  such  person  has  refused  to  make 
an  affidavit  of  the  facts,  which  the  applicant  verily  believes  are  within  his 
knowledge.  The  order  may  be  made  upon  or  without  notice.  The  person 
to  be  examined  may  be  subpcenaed,  and  compelled  to  attend,  as  upon  the 
trial.  The  deposition  when  taken,  must  be  delivered  to  the  attorney  for 
the  party  who  procured  the  order,  unless  the  order  provides  for  a  different 
disposition  thereof. 

§  886.  Where  witness  may  be  compelled  to  attend.  Where  a  person 
to  be  examined,  as  prescribed  in  this  article,  is  a  resident  of  the  State,  he 
shall  not  be  required  to  attend  in  any  county,  other  than  that  in  which  he 
resides,  or  where  he  has  an  office  for  the  regular  transaction  of  business,  in 
person.  Where  he  is  not  a  resident,  he  shall  not  be  required  to  attend  in  any 
other  county,  than  that  wherein  he  is  served  with  a  subpcBna,  unless,  for 
special  reasons,  stated  in  the  affidavit,  the  order  otherwise  directs. 
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§  887.  When  commission  to  issoe,  etc.  [Amended  by  Ch.  542  op  1879.J 
In  a  case  specified  in  tbe  next  section,  where  it  appears,  by  affidavit,  on  tli0 
application  of  either  party,  that  the  testimony  of  one  or  more  witnesses,  noCi 
within  the  State,  is  material  to  the  applicant ;  a  commission  may  be  issaed^ 
to  one  or  more  competent  persons  named  therein ;  authorizing  them,  or  any 
one  of  them,  to  examine  the  witness  or  witnesses  named  therein,  under  oath^ 
upon  the  interrogatories*  annexed  to  the  commission ;  to  take  and  certify 
the  deposition  of  each  witness,  and  to  return  the  same,  and  the  commission, 
according  to  the  directions  given  in  or  with  the  commission.  The  applicant^ 
or  any  other  party  to  the  action,  may  be  thus  examined. 

8  888.  The  same.  Such  a  commission  may  be  issued,  in  either  of  the 
fDlK>wing  cases : 

1.  "Where  a  party  to  an  action,  bfought  in  a  court  of  record,  is  in  default 
for  want'of  an  appearance  or  pleading,  and  the  testimony  is  requix*ed  upon 
the  assessment  of  damages,  by  a  writ  of  inquiry,  or  upon  a  reference ;  or 
otherwise,  to  enable  the  court  to  render  the  proper  final  judgment. 

2.  Where  final  judgment  has  been  rendered  against  the  adverse  party,  in 
an  action  brought  in  a  court  of  record ;  and  the  testimony  is  required,  in 
order  to  carry  the  judgment  into  effect. 

3.  Where  an  appeal  from  a  final  judgment,  rendered  in  the  supreme 
conrt,  a  superior  city  court,  the  marine  court  of  the  city  of  New  York,  or  a 
connty  court,  or  a  motion  for  a  new  trial  in  either  of  tnose  courts,  is  pend- 
ing ;  and  the  testimony  will  be  material  and  necessary  to  the  applicant  in 
the  prosecution  or  defence  of  the  action,  if  a  new  trial  is  granted. 

4.  Where  the  application  is  made  before  the  joinder  of  issue,  in  an  action 
brought  in  either  of  the  courts,  specified  in  the  last  subdivision ;  and  there 
ifl  reason  to  apprehend,  that  before  issue  is  joined,  and  an  application  for  a 
commission  can  thereafter  be  made,  the  witness  will  die,  or  become  unable 
to  give  his  testimony,  or  remove,  so  that  his  testimony  cannot  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined,  in  an  action  pending  in  a 
court  of  record,  and  the  testimony  is  material  to  the  applicant,  in  the  prose- 
cation  or  defence  thereof. 

§  889.  How  and  upon  what  terms  granted.  In  a  case  specified  in 
sabdivision  third  of  the  last  section,  if  the  appeal  has  been  taken  to  another 
court,  the  application  must  be  made  to  the  court  in  which  the  judgment  was 
rendered;  and  an  order,  directing  the  commission  to  be  issued,  may  be 
granted  or  refused,  in  the  discretion  of  that  court.  In  a  case  specified  in 
either  of  the  other  subdivisions  of  that  section,  the  application  may  be  made 
to  the  court,  or  a  judge  thereof,  or,  in  the  supreme  court,  to  the  county  judge 
rf  the  county,  where  the  action  is  triable ;  and  it  must  be  granted,  upon 
satisfactoiy  proof  of  the  facts  authorizing  it,  unless  the  court  or  judge  has 
reason  to  beUeve,  that  the  application  is  not  made  in  good  faith,  or  unless 
an  order  for  an  open  commission,  or  for  taking  depositions,  is  made  as  pre* 
scribed  in  this  article.  Notice  of  the  application  must  be  given  to  the 
adverse  party,  unless  he  is  in  default  for  want  of  an  appearance.  Upon 
granting  the  order,  the  court  or  judge  may,  in  any  case,  impose  such  terms 
as  justice  requires. 

§  890.  Order  made  by  jndga   Where  the  order  is  made  by  a  judge,  outs 
of  court,  it  must  be  entered  in  the  office  of  the  clerk.    It  shall  be  granted, 
onlir  in  a  c^,  where  the  court  would  grant  it,  and  upon  the  same  terms; 
ana  it  is  sut^ject  to  the  control  of  the  court. 

•  So  in  the  orlglnali 
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§  891.  Intenogatories ;  how  settled.  Unless  the  intenogato:  les,  to  be 
annexed  to  tbe  commission,  are  settled  by  consent  of  the  parties,  1  ley  must 
be  settled,  upon  notice,  by  a  judge  of  the  court,  or,  in  the  supreme  Dourt,  by 
the  county  judge  of  the  county  where  the  action  is  triable,  as  preiL  iribed  in 
the  general  rules  of  practice. 

g  892.  Id. ;  to  be  annexed ;  directions  for  retnm.  The  interrogato- 
ries, when  settled,  must  be  annexed  to  the  commission.  Either  party  must 
be  allowed  to  insert  therein  any  question  pertinent  to  the  issue  which  he 
proposes.  Unless  the  parties  stipulate  in  writing,  or  the  order  granting  the 
commission  prescribes  how  it  shall  be  returned,  the  judge  must  indorse  upon 
the  commission  the  proper  direction  for  that  purpose.  Unless  the  court  or 
judge  thinks  proper  to  direct  it  to  be  returned  by  an  agent,  it  must  be  re- 
turned through  the  post-ofEice. 

§  893.  Commission  to  examine  wholly  or  partly  upon  oral  questions. 

[Amended  by  Ch.  416  op  1877.]  Where  an  issue  of  fact,  joined  in  an  action, 
IS  pending  in  the  supreme  court,  a  superior  city  court,  the  marine  court  of 
the  city  of  New  York,  or  a  county  court,  the  parties  may  stipulate,  in 
writing,  or  the  court  to  which,  or  the  judge  to  whom,  an  application  for  a 
commission  is  made,  may,  in  its  or  his  discretion,  direct,  in  the  order,  that 
a  commission  issue  without  written  interrogatories,  and  that  the  depositions 
be  taken  upon  oral  questions ;  or  that  a  commission  issue  to  take  the  deposi- 
tion of  one  or  more  witnesses,  designated  in  the  order,  partly  upon  oral 
questions  and  partly  upon  written  interrogatories,  or  to  take  the  deposition 
of  one  or  more  witnesses,  designated  in  the  order,  upon  oral  questions,  and 
one  or  more  witnesses,  designated  in  the  order,  upon  written  interrogatories. 

8  894.  When  open  commission  may  issue,  or  depositions  may  be 
taken.  Where  an  issue  of  fact,  joined  in  an  action,  is  pending  iu  either  of 
the  courts  specified  in  the  last  section,  the  parties  may  stipulate,  in  writing, 
or  the  court,  or  a  judge  thereof,  or,  in  the  supreme  court,  the  county  judge 
of  the  couHty  where  the  action  is  triable,  may  in  its  or  his  discretion,  upon 
the  application  of  either  party,  and  upon  satisfactory  proof,  by  affidavit, 
that  one  or  more  witnesses,  not  within  the  State,  are  material  and  necessary 
in  the  prosecution  or  defenoe  of  the  action,  make  an  order,  upon  such  terms 
as  it  or  he  deems  proper,  directing  that  an  open  commission  issue,  or  that 
depositions  be  taken,  as  prescribed  in  the  following  sections  of  this  article. 

§  895.  Last  two  sections  not  applicable  to  infsmts,  etc.,  or  foreign 
oountriea  [Amended  bt  Ch.  542  of  1879.]  The  last  two  sections  are  not 
applicable  where  the  adverse  party  is  an  infant,  or  the  committee  of  a  per- 
son judicially  declared  to  be  incapable  of  managing  his  aflfairs,  by  reason 
of  lunacy,  idiocy,  or  habitual  drunkenness ;  or  where  the  testimony  is  to  be 
taken  elsewhere  than  in  the  United  States,  or  in  Canada.  Nor  can  the 
applicant  be  examined  in  his  own  behalf,  as  prescribed  in  those  sections, 
except  by  consent  of  the  parties. 

§  896.  Notice  of  examination  upon  oral  questions.  Where  a  commis- 
sion is  issued  to  take  testimony  without  written  interrogatories,  as  pre- 
scribed in  section  eight  hundred  and  ninety-three,  or  section  eight  hundred 
and  ninety-four  of  this  act,  notice  of  the  time  and  place  of  the  examination 
of  a  witness,  by  virtue  thereof,  naming  the  witness,  mus^  be  served  as  pre- 
scribed in  section  eight  hundred  and  ninety-nine  of  this  act. 

§  897.  Open  commission.  An  open  commission  must  be  directed  to  one 
or  more  persons,  named  therein,  and  must  authorize  them,  or  any  one  of 
ihem,  to  examine  any  witness  who  may  be  produced  by  either  party,  on  or 
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befoTe  a  day  Bpecifled  therein,  upon  oral  questions  to  be  put  to  the  witness, 
when  he  is  produced ;  to  take  and  certify  the  deposition  of  each  witness  so 
examined ;  and  to  letum  the  same,  and  the  commission,  immediately  after 
the  expiration  of  the  time  limited  for  the  production  of  vdtnesses,  according 
to  the  directions  given  in  or  with  the  commission. 

§  898.  Order  directing  depoeitioiis  to  be  taken.  An  order  directing 
that  depositions  be  taken,  must  specify  the  time  within  which  they  must  be 
taken,  and  the  manner  in  which  they  must  be  returned.  It  may  also  con- 
tain such  additional  directions,  not  inconsistent  with  the  next  section,  with 
respect  to  the  time  and  manner  of  giving  notice,  as  the  court  or  judge  deems 
proper.  The  order  i^ust  be  entered  in  the  clerk's  office ;  and  a  certified  copy 
thereof  must  be  annexed  to  each  deposition,  or  set  of  depositions,  retumea 

prescribed  in  the  following  sections  of  this  article. 


§  899.  Before  whom  depositions  may  be  taken ;  notice  of  taking. 

A  deposition  may  be  taken,  pursuant  to  such  an  order,  before  a  person 
mutually  agreed  upon  by  the  parties,  or  a  chancellor,  or  a  judge  of  a  court 
of  record,  or  the  mayor  or  other  chief  magistrate  of  a  city,  or  a  justice  of 
the  peace  of  the  State  or  Territory,  where  the  witness  is ;  who  is  not  counsel 
or  attorney  for  either  party,  and  would  not  be  disqualified,  by  reason  of 
affinity  or  consanguinity  to  a  party,  or  interest  in  the  event,  from  serving 
as  a  juror  upon  the  trial  of  the  action,  within  the  State.  Written  notice  or 
the  time  and  place  of  taking  a  deposition,  specifying  the  name  of  the  wit- 
ness, and  the  person  before  whom  it  will  be  taken,  must  be  served  by  the 
party,  at  whose  instance  it  is  taken,  upon  the  attorney  for  the  adverse 
party.  The  time  for  serving  such  a  notice  must  be,  at  least,  five  judicisd 
days  before  the  deposition  is  taken ;  and  one  judicial  day,  in  addition,  for 
each  fifty  miles,  by  the  usual  route  of  travel,  between  the  residence  of  the 
attorney  for  the  adverse  party,  and  the  place  where  the  deposition  is  to  be 
taken. 

§  900.  How  depositions  takea  Upon  the  examination  of  a  witness, 
without  vnitten  interrogatories,  by  virtue  of  a  commission,  or  of  an  order  to 
take  depositions,  the  commissioner,  or  the  person  before  whom  the  deposi- 
tion IB  taken,  must  take  down,  or  cause  to  be  taken  down,  as  prescribed  in 
the  next  section,  the  substance  of  the  witness's  testimony ;  unless  he  is 
directed,  in  the  comndssion  or  the  order,  or  required  by  the  person  appear- 
ing for  either  party,  to  insert  in  the  deposition  any  or  all  of  the  questions 
or  answers,  word  for  word.  Unless  the  commission  or  order  otherwise 
directs,  the  person,  appearing  for  either  party,  may  ask  any  question,  which 
he  deems  proper,  and  the  witness's  answer  must  be  taken  accordingly,  the 
objections  thereto  being  reserved,  without  being  specified  at  the  time  of 
examination.  A  copy  of  this  section  must  be  annexed  to  each  commission 
to  take  testimony  without  written  interrogatories,  and  to  each  certified  copy 
of  an  order  to  take  a  deposition*     • 

§90L_Commission  or  order  to  take  depositions;  how  executed 
and  retmned.  The  person,  to  whom  a  commission  is  directed,  or  before 
whom  a  deposition  is  taken,  unless  otherwise  expressly  directed  in  the  com- 
mission, or  in  the  order  for  taking  the  depositions,  must  execute  the  com- 
mission, or  the  order,  as  follows : 

1.  He  must  publicly  administer,  to  each  witness  examined,  an  oath  or 
affirmation  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
SB  to  the  matters  respecting  which  the  witness  is  to  be  examined. 

S.  He  must  reduce  the  examination  of  each  witness  to  writing,  or  cause 
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it  to  be  reduced  to  writing,  by  a  disinterested  person.    After  it  has  been 
carefully  read,  to  or  by  the  witness,  it  must  be  subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the  witness, 
or  other  person  having  it  in  his  custody,  does  not  surrender  it,  a  copy 
thereof,  must  be  annexed  to  the  deposition  to  which  it  relates,  subscribed 
by  the  witness  proving  it,  and  numbered  or  otherwise  identified,  in  writing 
thereupon,  by  the  commissioner,  or  person  taking  the  deposition,  who  must 
subscribe  his  name  thereto. 

4.  The  commissioner  or  person  taking  the  dex)06ition,  must  subscribe  his 
name  to  each  half  sheet  of  the  deposition ;  he  must  annex  all  the  depositions 
and  exhibits  to  the  commissions,  or  to  a  certified  copy  of  the  order  for  taking 
the  deposition,  with  the  certificate  specified  in  the  next  section ;  and  he 
must  close  them  up  under  his  seal,  and  address  the  packet  to  the  clerk  iA 
the  court,  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order,  to  return  the 
same  through  the  post-office,  he  must  immediately  deposit  the  packet,  so 
addressed,  in  the  post-office,  and  pay  the  postage  thereon. 

6.  If  there  is  a  airection,  on  the  commission,  or  in  the  order,  to  return  the 
same  by  an  agent  of  the  party,  at  whose  instance  it  was  issued  or  granted, 
the  packet  so  addressed  must  be  delivered  to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons,  one  or  more  of 
them  may  execute  it,  as  prescribed  in  this  and  the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to  each  conmds* 
sion,  or  order  to  take  depositions,  authorized  by  this  article. 

S  902.  Certificate  of  ezecntion.  The  commissioner  or  other  person, 
before  whom  one  or  more  depositions  are  taken,  must  subscribe,  and  annex 
to  each  deposition,  a  certificate,  substantially  in  the  following  form,  the 


blanks  being  properly  filled  up : 

"of  ") 

"  County ''  or  « j)arish '[  "  of  "  J  ^• 


«  State  "  (or  "  Territory  ") 


'*  I,  ,  do  certify  that  ,  the  witness,  personally  appeared 

before  me  on  the  day  of  ,  at  o'clock  in  the 

noon,  at  the  ,  in  the  "  State  "  (or  "  Territory  ")  «  of  , 

and  after  beinff  sworn"  (or  "  affirmed,"  as  the  case  may  be),  "to  testify  the 
truth,  the  whofo  truth,  and  nothing  but  the  truth,  did  aepose  to  the  matters 
contained  in  the  foregoing  deposition,  and  did,  in  my  presence,  subscribe  the 
same,  and  indorsed  the  exhibits  annexed  thereto.  And  I  further  certify  that 
I  have  subscribed  my  name  to  each  half-sheet  thereof,  and  to  each  e^ibit. 
And  I  further  certify  that  appeared  in  behalf  of  the  , 

and  that  appeared  in  behalf  of  the  ." 

§  903.  Certificate  a  soffldent  retoxxL  The  certificate  specified  in  the 
last  section,  is  a  sufficient  return  to  a  commission. 

§  904.  Return  by  agent.  If  the  packet,  specified  in  section  nine  ban- 
dred  and  one  of  this  act,  is  delivered  to  an  agent,  he  must  deliver  it  to  the 
clerk,  to  whom  it  is  addressed,  or  to  a  judge  of  the  court,  either  of  whom 
must  receive  and  open  it,  upon  the  agent  making  affidavit,  that  he  received 
it  from  the  hands  of  the  commissioner,  or  the  person  who  took  the  deposition, 
and  that  it  has  not  been  opened  or  altered,  since  he  so  received  it. 

§  905.  If  agent  is  sick  or  dead.  If  the  agent  is  dead,  or,  from  sick- 
ness or  other  casualty,  is  unable  to  deliver  the  packet  personally,  as  pre- 
scribed in  the  last  section,  it  must  be  received,  by  the  clerk  or  judge,  nom 
the  hands  of  any  other  person,  upon  the  latter  making  an  affidvit,  that  he 
received  it  from  the  agent;  that  the  agent  is  dead,  oir  otherwise  unable  to 
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deliver  it;  that  it  has  not  been  opened  or  altered  since  he  received  it  and 
that  he  believes  that  it  has  not  been  opened  or  altered,  since  it  came  from 
the  hands  of  the  commissioner,  or  the  person  who  took  the  deposition. 

§  906.  Filizig  deposition,  eta,  so  returned.  The  clerk  or  judge,  who 
receives  and  opens  the  packet,  as  prescribed  in  the  last  two  sections,  must 
indorse  thereupon,  and  sign,  a  note  of  the  time  of  the  receipt  and  opening 
thereof,  and  immediately  iile  it  in  the  office  of  the  clerk,  together  with  the 
af&davit  of  the  person  who  delivered  it  to  him. 

g  907,  The  same.  If  the  packet  is  transmitted  through  the  post-office, 
the  clerk,  to  whom  it  is  addressed,  most  receive  it  from  the  post-office,  open 
it,  indorse  thereupon,  and  si^,  a  like  note  of  the  time  of  the  receipt  and 
opening  thereof,  and  immediately  file  it  in  his  office. 

J  I  908.  Commission,  etc.,  by  consent.  A  covmiission  may  issue,  or  an 
er  to  take  depositions  may  be  made,  by  consent,  in  a  case  where  either 
may  be  directed  by  the  court  or  a  judge,  as  prescribed  in  this  article.  On 
filing  a  stipulation  to  that  effect,  signed  by  the  attorneys  for  the  parties,  the 
clerk  must  enter  an  order  accordingly ;  and  thereupon  the  attorney  for  the 
party,  procuring  the  order,  may  insert  in  the  commission,  or  indorse  upon  or 
annex  to  it,  or  the  order,  the  necessary  directions  for  the  execution  and 
return  thereof,  according  to  the  stipulation. 

§909.  Where  return  to  be  kept ;  parties  may  inspect  it,  etc.  Acorn- 
mission,  or  copy  of  an  order  to  take  depositions,  with  the  certilicates,  returns, 
depositions,  and  exhibits  thereto  annexed,  must  remain  on  file  in  the  office 
at  the  clerk,  unless  otherwise  provided  by  the  stipulation  of  the  parties,  or 
unless  the  court,  by  a  special  order,  directs  them  to  be  filed  in  the  office  of 
another  clerk.  They  are  always  open  to  the  inspection  of  the  parties,  either 
of  whom  is  entitled  to  a  copy  of  them,  or  of  any  part  thereof,  on  payment 
of  the  fees  allowed  by  law. 

J  I  910.  When  deposition  may  be  Baiq;nressed.  Where  it  appears,  by 
davit,  that  a  deposition  has  been  improperly  or  irregularly  taken  or 
returned;  or  that  the  personal  attendance  of  the  witness,  upon  the  trial, 
could  have  been  procured,  with  due  diligence,  by  a  subpoena ;  or  that  the 
attorney  for  either  party  has  practiced  any  fraud,  or  unfair  or  overreaching 
conduct,  to  the  prejudice  of  the  adverse  party,  in  the  course  of  the  proceed- 
ings; an  order,  for  the  suppression  of  the  deposition,  may  be  made  bv  the 
court,  upon  the  application  of  the  party  aggrieved,  upon  notice  to  the  adverse 
party. 

§  911.  Deposition,  etc.,  evidence.  A  deposition  taken  and  returned  as 
prescribed  in  this  article,  or  an  exemplified  copy  thereof,  if  the  original  is 
filed  in  another  county,  may,  unless  it  is  suppressed  as  prescribed  in  the  last 
flection,  be  read  in  evidence  by  either  party.  It  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  or  the  witness  would  have ;  and  an  objection  to 
the  competency  or  credibility  of  tfie  witness,  or  to  the  relevancy,  or  substan- 
tial competency,  of  a  question  put  to  him,  or  of  an  answer  given  by  him, 
may  be  made,  as  if  the  witness  was  then  personally  examined,  and  without 
being  noted  upon  the  deposition. 

§  912.  Wben  interrogatories  and  deposition  may  be  in  a  foreign  Ian- 
gnaga  Upon  an  application,  made  in  the  supreme  court,  a  superior  city 
court,  the  marine  court  of  the  city  of  New  York,  or  a  comity  court,  for  a  com- 
mission to  be  issued  to  a  foreign  country,  if  it  satisfactorily  appears,  by  affi- 
davit, that  the  witness  does  not  understand  the  English  lanerna^e,  the  order 
for  the  coigmisaiou  may,  in  tiie  discretioii  of  the  court  or  judge,  direct  that 
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written  interrogatories  annexed  thereto,  by  way  of  direct  or  cross-examina- 
tion, be  framed  in  the  English  language,  and  also  in  a  foreign  language ; 
that  only  the  interrogatories  framed  in  the  foreign  language  be  put  to  the 
witness ;  and  that  his  answers  be  taken,  and  the  certificates  be  made  out  in 
the  same  language.  Where  such  an  order  is  made,  it  must  provide  for  the 
payment,  by  the  applicant,  to  the  adverse  party,  of  a  reasonable  sum,  fixed 
therein,  for  the  expense  of  procuring  the  interrogatories,  in  his  behalf,  to  be 
translated.  The  judge,  who  settles  the  interrogatories,  must  settle  them  in 
the  foreign  language,  and  in  the  English  language ;  and,  for  that  purpose, 
he  may  call  in  the  assistance  of  one  or  more  experts,  whose  compensation 
must  be  fixed  by  the  judge,  and  paid  by  the  applicant.  When  the  deposi- 
tion is  read  in  evidence,  it,  and  the  interrogatories,  must  be  interpreted  into 
the  English  language,  as  if  the  witness,  being  unable  to  speak  the  English 
language,  was  personally  present  and  testifying. 

§  913.  Letters  rogatory.  Letters  rogatory  may  be  issued  from  either  of 
the  courts  specified  in  the  last  section,  in  its  discretion,  in  a  case  where  a 
commission  may  be  issued,  as  prescribed  in  this  article,  upon  satisfactory 
proof,  by  afiidavit,  that  there  is  good  reason  to  believe,  that  the  ends  of  jus- 
tice will  be  better  promoted  thereby,  than  by  the  issuing  of  a  commission ; 
notwithstanding  that  a  commission  can  be  executed,  in  the  country  to  which 
they  are  sent.  Letters  rogatory  can  be  issued  only  to  examine  one  or  more 
witnesses,  upon  written  interrogatories,  annexed  thereto;  which  must  be 
framed  and  settled,  and  the  depositions  must  be  returned,  as  prescribed  in 
this  article,  with  respect  to  the  interrogatories  annexed  to  a  conmiission,  and 
the  depositions  taken  thereunder. 

ARTICLE  THIRD. 

DBFosmoira  taken  wrrHiir  thb  Statb,  fob  usb  without  thh  Statb. 

Sbctiof  914.  In  what  cases  deposition  ma;  be  taken. 

915.  Subpcena  to  witness. 

916.  Contents  of  subixEna. 

917.  Subpoena,  when  no  commission  is  issued. 

918.  Justice  of  the  peace  may  subpoena  witness. 

919.  Taking  and  retura  of  deposition. 
'  920.  Penalty  for  not  appearing. 

§  914.  In  what  cases  deposition  may  be  taken.  A  party  to  an  action, 
Buit,  or  special  proceeding,  civil  or  criminal,  pending  in  a  court  without  the 
State,  either  in  the  United  States,  or  in  a  foreign  country,  may  obtain,  in 
the  manner  prescribed  in  this  article,  the  testimony  of  a  witness  within  the 
State,  to  be  used  in  the  action,  suit,  or  special  proceeding. 

§  915.  Subpoena  to  witness.  Where  a  commission  to  take  testimony, 
within  the  State,  has  been  issued  from  the  court,  in  which  the  action,  suit, 
or  special  proceeding  is  pending ;  or  where  a  notice  lias  been  given,  or  any 
other  proceeding  has  been  taken,  for  the  pur]:)ose  of  taking  the  testimony, 
within  the  State,  pursuant  to  the  laws  of  the  State  or  country,  wherein  the 
court  is  located,  or  pursuant  to  the  laws  of  the  United  States,  if  it  is  a  court 
of  the  United  States;  the  commission,  notice,  or  other  pax)er,  authoiizingthe 
testimony  to  be  taken,  may  be  presented,  in  behalf  of  the  party  desiring  to 
obtain  it,  to  a  justice  of  the  supreme  court,  or  a  county  judge,  with  j^roof,  by 
affidavit,  that  the  testimony  of  the  witness  is  material  to  the  party.  The 
judge  must  thereupon  issue  a  subpcena  to  the  witness,  commanding  him  to 
appear  before  the  commissioner  named  in  the  commission ;  or  before  a  com* 
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missioner,  within  fhd  State,  for  the  State,  Territory,  or  foreign  conntiy,  in 
which  the  notice  was  given,  or  the  proceeding  taken ;  or  before  the  officer 
designated  in  the  commission,  notice,  or  other  paper,  by  his  title  of  office ; 
at  a  time  and  place  specified  in  the  subpoena,  to  testify  in  the  action,  suit, 
or  special  proceeding. 

§  916.  Contents  of  subpoena.  The  place  where  the  witness  is  com- 
manded  to  attend,  mnst  be  within  the  county  in  which  he  resides  or  sojourns, 
or,  if  it  is  in  another  county,  not  more  than  forty  miles  distant  from  his  resi- 
dence or  the  place  of  his  sojourn. 

§  917.  Subpoena;  when  no  commission  is  issued.  [Amended  bt  Ch. 
116  OF  1877.]  Where  an  action,  suit,  or  special  proceeding  is  pending  in  a 
4X>urt  of  another  State,  or  of  a  Territory,  or  of  the  United  otates,  and  proof 
is  made,  by  affidavit,  to  the  satisfaction  of  a  justice  of  the  supreme  court,  or 
a  county  judge,  as  follows : 

1.  That  a  person,  residing  or  sojourning  within  the  State,  is  a  material 
witness  for  either  party. 

2.  That  a  commission,  to  take  the  testimony  of  the  witness,  has  not  been 
teued. 

3.  That,  accordinsf  to  the  course  and  practice  of  the  court,  in  which  the 
action,  suit,  or  special  proceeding  is  pending,  the  deposition  of  a  witness, 
taken  as  the  one  applied  for  is  required  to  be  taken,  is  authorized  to  be 
/eceived  in  evidence  on  the  trial  or  hearing. 

The  judge  must  issue  a  subpoena,  commanding  the  witness  to  appear 
before  him,  at  a  specified  time,  and  at  a  place  within  the  county  in  which 
the  witness  resides  or  sojourns,  to  testify  in  the  action,  suit,  or  special  pro- 
ceeding. 

§  918.  Justice  of  the  peace  may  subpoena  witnesa  [Amended  bt 
Ch.  416  OP  1877.]  Where  proof  is  made,  by  affidavit  or  othervdse,  to  the 
satisfaction  of  a  justice  of  the  peace : 

1.  That  a  civil  action,  suit,  or  special  proceeding  is  pending  in  a  court  of 
another  State,  or  of  a  Territory,  or  of  the  United  States. 

2.  That  a  person,  residing  or  sojourning  in  the  town  or  city  in  which  the 
justice  resides,  is  a  material  witness  for  either  party. 

3.  That  according  to  the  practice  of  the  court,  in  which  the  action,  suit, 
or  special  proceeding  is  pending,  the  deposition  of  a  vdtness,  taken  as  the 
one  applied  for  is  required  to  be  taken,  is  authorized,  to  be  received  in  evi* 
dence  on  the  trial  or  hearing. 

The  justice  must  issue  a  subpoena,  commanding  the  witness  to  appear 
before  him,  at  a  specified  time,  and  at  a  place  within  the  town  or  city,  in 
which  the  witness  resides  or  sojourns,  to  testify  in  the  action,  suit,  or  special 
proceeding. 

8  919.  Taking  and  retnm  of  deposition.  The  officer  before  whom  a 
witness  appears,  in  a  case  specified  in  this  article,  must  take  down  his  testi- 
mony in  writing;  and  must  certify  and  transmit  it  to  the  court,  in  which 
the  action,  suit,  or  special  proceeding  is  pending,  as  the  practice  of  that 
eonrt  requires. 

§  920.  Penalty  for  not  appearing.  A  person  who  fails  to  appear,  at  the 
time  and  place  specified  in  a  subpoena,  issued  as  prescribed  in  this  article, 
and  duly  served  upon  him ;  or  to  testify ;  or  to  subscribe  his  deposition, 
when  correctly  taken  down;  is  liable  to  the  penalties,  which  would  be 
incurred  in  a  like  case,  if  he  was  subpoenaed  to  attend  the  trial  of  an  action 
in  a  justices  court;  and,  for  that  purpose,  the  officer,  before  whom  he  is 
xequired  to  appear,  possesses  all  the  powers  of  a  justice  of  the  peace  upon 
atiiaL 
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TITLE  IV. 

Documentary  evidenoe. 

AsncLB  1.  Docomentary  evidence,  as  a  substitute  for  oral  testimony. 

2.  Proof  of  a  document  executed  or  remaining'  within  the  State. 
8.  Proof  of  a  document  remaining'  in  a  court  or  public  office  of  the  United  Statesy 
or  executed  or  remaining  without  the  Btate. 

ARTICLE  FIEST. 

DOCUMBITTART  BYIDBITCB,  AS  A  SUBSTrrDTB  FOB  ORAIi  TBBIIllOinr. 

SaonoH  921.  Certain  official  certificaieci,  evidence. 

922.  Certificate,  etc.,  oo  file,  evidence. 

923.  Notary's  certificate,  evidence. 

924.  Notary's  protest  and  memorandum  j  when  evideDoe. 

925.  Proof  of  presentment,  etc.,  of  foreign  bills. 

926.  Affidavit  of  printer,  etc.,  evidence. 

927.  Id. ;  of  service  of  notice. 

928.  Marria^  certificate,  e\  :dence. 

929.  Book  of  foreign  corporation ;  when  evidence. 

930.  When  a  copy  thereof  is  evidence. 

931.  How  copy  to  be  verified. 

§  921.  Certain  official  certificates,  evidence.  Where  the  officer,  to 
vliom  the  legal  custody  of  a  paper  belongs,  certifies,  under  his  hand  and 
official  seal,  that  he  has  made  diligent  examination,  in  his  office,  for  the 
paper,  and  that  it  cannot  be  found,  the  certificate  is  presumptive  evidence 
ffd  the  fact  so  certified,  as  if  the  officer  personally  testined  to  the  same. 

§  922.  Certificate,  etc.,  on  file,  evidence.  Where  a  public  officer  is 
required  or  authorized,  by  special  provision  of  law,  to  make  a  certificate  or 
an  affidavit,  touching  an  act  performed  by  him,  or  to  a  fact  ascertained  by 
Vm,  in  the  course  of  his  official  duty ;  and  to  file  or  deposit  it  in  a  public 
cffice  of  the  State ;  the  certificate  or  affidavit,  so  filed  or  deposited,  or  an 
^amplified  copy  thereof,  is  presumptive  evidence  of  the  facts  therein  alleged, 
except  where  the  effect  thereof  is  declared  or  regulated,  by  special  provision 
«f  law. 

§  923.  Notary's  certificate,  evidence.  [Amended  bt  Ch.  416  of  1877.1 
The  certificate  of  a  notary  public  of  the  State,  under  his  hand  and  seaJ  ot 
office,  of  the  presentment  by  him,  for  acceptance  or  payment,  or  of  the  pro- 
test, for  non-acceptance  or  non-payment,  of  a  promissory  note  or  bill  of 
exchange,  or  of  the  service  of  notice  thereof  on  a  party  to  the  note  or  bill ; 

Secifying  the  mode  of  giving  the  notice,  the  reputed  place  of  residence  of 
e  party  to  whom  it  was  given,  and  the  post-office  nearest  thereto;  is  pre- 
0imiptive  evidence  of  the  facts  certified,  unless  the  party,  against  whom  it 
Ib  offered,  has  served  upon  the  adverse  party,  with  his  pleading,  or  within 
ten  days  after  a  joinder  of  an  issue  of  fact,  an  original  affidavit,  to  the  effect, 
ifaat  he  has  not  received  notice  of  non-acceptance,  or  of  non-payment  of  the 
mote  or  bill.  A  verified  answer  is  not  suf^cient  as  an  affidavit,  within  the 
neaning  of  this  section. 

§924.  Notary's  protest  and  memozandum ;  when  evidence.  Incase 
cf  the  death  or  insanity  of  a  notary  public  of  the  State,  or  of  his  absence 
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or  lemovaly  bo  that  his  x)eT8onaI  attendance,  or  his  testimony,  cannot  be  pro- 
eored,  in  any  mode  prescribed  by  law,  his  original  protest,  under  his  hand 
and  official  seal,  the  genuineness  thereof  being  first  duly  proved,  is  pre« 
0amptive  evidence  of  a  demand  of  acceptance,  or  of  pa3rment,  therein  stated; 
and  a  note  or  memorandum,  personally  made  or  signed  by  him,  at  the  foot 
ct  a  protest,  or  in  a  regular  register  of  official  acts,  kept  by  him,  is  pre- 
sumptive evidence  that  a  notice  of  non-acceptance  or  non-payment  was 
sent  or  delivered,  at  the  time,  and  in  the  manner,  stated  in  the  note  or 
memorandum. 

g  925.  Proof  of  presentment,  etc.,  of  foreign  bills.  Proof  of  the  pre- 
sentment, for  acceptance  or  payment,  of  a  promissory  note  or  bill  of  exchange, 
payable  in  another  State,  or  in  a  Territory,  or  foreign  country,  or  of  a  pro- 
test of  the  not«  or  bill,  for  non-acceptance  or  non-payment,  or  of  the  service 
at  notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  in  any  manner 
authorized  by  the  laws  of  the  State,  Territory,  or  countiy  where  it  was 
payable. 

§  926.  Affidavit  of  printer,  etc,  evidence.  [Amended  by  Ch.  416  of 
18/7.]  The  affidavit  of  the  printer  or  publisher  of  a  newspaper,  published 
within  the  State,  or  of  his  foreman  or  principal  clerk,  showing  the  publica- 
tion of  a  notice  or  other  advertisement,  authorized  or  required,  by  a  law  of 
the  State,  to  be  published  in  that  newspaper,  annexed  to  a  printed  copy  of 
the  notice  or  other  advertisement,  may  be  read  in  evidence ;  and  is  presump- 
tive evidence  of  the  publication,  and,  also,  of  the  matters  stated  therein, 
showing  that  the  deponent  is  authorized  to  make  the  affidavit.  But  this 
section  does  not  apply  to  a  case,  where  the  affidavit  is  required  by  law  to  be 
filed,  unless  it  has  been  duly  filed;  or  to  a  case,  where  the  mode  of  proving 
a  pablication  is  otherwise  specially  prescribed  by  law. 

§  927.  Id. ;  of  service  of  notice.  Where  it  is  necessary,  upon  the  trial 
cf  an  action,  to  prove  the  service  of  a  notice,  an  affidavit,  showing  the 
eervice  to  have  been  made  by  the  person  making  the  affidavit,  is  presump- 
tive evidence  of  the  service,  upon  first  proving  that  he  is  dead  or  insane,  or 
that  his  personal  attendance  cannot  be  compelled,  with  due  diligence. 

§  928.  Maizlage  certificate,  evidence.  [Amended  bt  Ch.  542  of  1879.] 
An  original  certificate  of  a  marriage,  within  the  State,  made  by  the  minister 
est  magistrate  by  whom  it  was  solemnized ;  the  original  entry  thereof,  made, 
pursuant  to  law,  in  the  office  of  the  clerk  of  a  city  or  a  town  within  the 
titate ;  or  a  copy  of  the  certificate,  or  of  the  entry,  duly  certified,  is  pre- 
anmptive  evidence  of  the  marriage. 

§  929.  Book  of  foreign  corporation ;  when  evidence.  Where  a  party 
wishes  to  prove  an  act  or  transaction  of  a  foreign  corporation ;  the  book  or 
books  of  the  corporation  maybe  used  for  that  purpose,  as  presumptive 
evidence,  whether  any  or  all  (xf  the  parties  are  or  axe  not  members  of  the 
eoqporation. 

§  930.  When  a  copy  tihereof  is  evidence.  If  an  original  book  is  not 
produced  at  the  trial,  as  prescribed  in  the  last  section,  a  copy  thereof,  or  of 
an  entry  therein,  verifiea  as  prescribed  in  thd  next  section,  may  be  used, 
with  like  effect  as  the  original  book ;  provided  that  the  party,  intending  to 
use  the  copy,  ^ves  the  adverse  party  at  least  ten  days'  notice  of  his  intention, 
specifying  briefly  the  nature  of  the  evidence  proposed  to  be  given.  But 
this  and  the  next  section  do  not  apply,  where  the  foreign  corporation  is  a 
party  to  the  action,  and  seeks  to  prove  its  own  act  or  trai^action,  in  its  own 
behalf. 
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§  931.  How  copy  to  be  verified.  The  copy  must  be  verified  by  the 
deposition,  taken  as  prescribed  by  law,  or  the  oral  testimony,  taken  at  the 
trial,  of  the  person  who  made  it,  or  of  a  person  who  has  examined  and  com- 
pared it  with  the  original  book,  or  the  entry  therein.  The  witness  most 
testify  that  the  copy  produced  is  correct ;  that  he  made  it,  or  compared  it 
with  the  original ;  and  that  he  then  knew  that  the  original  book  so  copied, 
or  containing  the  entry,  w^as  the  book  of  the  corporation ;  or  that  it  was 
then  acknowledged  to  him  to  be  such,  by  an  officer  or  receiver  of  the  corpor- 
ation, or  a  person  having  the  custody  thereof,  naming  the  person  who  made 
the  acknowledgment;  and  he  must  specify  where,  and  in  whose  custody, 
the  original  was  then  kept. 


ARTICLE  SECOND. 

PbOOF  of  a  DoOUHHNTy   BDCBODTBD  OB  BBMAnmrO  WTTHnr  THB  StATB. 

SBOHoir  932.  Statutes,  etc. ;  how  proved. 

933.  Copies  of  records  and  papers  in  certain  offices,  presamptive  evidence. 

934.  Id. ;  of  papers  filed  with  town  clerk. 

935.  Conveyance,  when  acknowledged,  or  record,  or  transcript  of  record,  evidence. 

936.  Such  evidence  may  be  i-ebutted. 

937.  What  instruments  may  be  acknowledged. 

938.  Justice's  docket  and  transcript  evidence  before  him. 

939.  Transcript  fi*om  justice's  docket,  evidence  generally. 

940.  Other  proof  of  proceedings  l)efore  justice. 

941.  Ordinances,  etc.,  of  cities  and  villages. 

§  932.  Statates,  etc.,  how  proved.    [AMEimED  by  Ch.  416  of  1877.] 

A  statute  or  joint  resolution,  passed  by  the  Legislature  of  the  State,  may  be 
read  in  evidence  from  a  newspaper,  designated  as  prescribed  by  law^  to 
publish  the  same,  until  six  months  after  the  close  of  tne  session  at  which  it 
was  passed ;  and  at  any  time,  from  a  volume  printed  under  the  direction  of 
the  Secretary  of  State. 

Jf  933.  Copies  of  records  and  papers  in  certain  offices^  presumptive 
dence.  [Amended  by  Ch.  542  op  1879.]  A  copy  of  a  paper  filed,  kept, 
entered,  or  recorded,  pursuant  to  law,  in  a  public  office  of  the  State,  the 
officer  having  charge  of  which  has,  pursuant  to  law,  an  official  seal ;  or  with 
the  clerk  of  a  court  of  the  State,  or  with  the  clerk  or  secretary  of  either  house 
of  the  legislature,  or  of  any  other  public  body  or  public  board  created  by 
authority  of  a  law  of  the  State,  and  having  pursuant  to  law,  a  seal ;  or  a 
transcript  from  a  record  kept  pursuant  to  law  in  such  a  public  office  or  by 
such  a  clerk  or  secretary,  is  evidence,  as  if  the  original  was  produced.  But 
to  entitle  it  to  be  used  in  evidence,  it  must  be  certified  by  the  clerk  of  the 
court,  under  his  hand  and  the  seal  of  the  court ;  or  by  the  officer  having  the 
custody  of  the  original,  or  his  deputy  or  clerk,  appointed  pursuant  to  law, 
under  his  official  seal,  and  the  hand  of  the  person  certifying ;  or  by  the  pre- 
siding officer,  secretary  or  clerk  of  the  public  body  or  board,  appointed 
pursuant  to  law,  under  his  hand,  and  except  where  it  is  certified  by  the 
clerk  or  secretary  of  either  house  of  the  legislature,  under  the  official  seal  of 
the  body  or  record. 

§  934.  Id. ;  of  papezB  filed  with  town  clerk.  A  copy  of  a  paper  filed, 
pursuant  to  law,  in  the  office  of  a  town  clerk,  or  a  transcript  from  a  record 
kept  therein,  pursuant  to  law,  certified  by  the  town  clerk,  is  evidence,  with 
like  effect  as  the  original. 
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g  935.  Conveyance  when  acknowledged,  or  record,  or  transcript  of 
record  evidence.  A  conveyance,  acknowledged  or  proved,  and  certified, 
in  the  manner  prescribed  by  law,  to  entitle  it  to  be  recorded  in  the  county 
where  it  is  offered,  is  evidence,  without  further  proof  thereof.  Except  as 
otherwise  specially  prescribed  by  law,  the  recorii  of  a  conveyance,  duly 
recorded  within  the  State,  or  a  transcript  thereof,  duly  certified,  i^  evidence, 
with  like  effect  as  the  original  conveyance. 

§  936.  Such  evidence  may  be  rebutted.  The  certificate  of  the  acknowl- 
edgment, or  of  the  proof  of  a  conveyance,  or  the  record,  or  the  transcript  of 
the  record,  of  such  a  conveyance,  is  not  conclusive ;  and  it  may  be  rebutted, 
and  the  effect  thereof  may  be  contested,  by  a  party  affected  thereby.  If  it 
appears  that  the  proof  was  taken  upon  the  oath  of  an  interested  or  incompe- 
tent witness,  the  conveyance,  or  the  record  or  transcript  thereof,  shall  not  be 
received  in  evidence,  until  its  execution  is  established  by  other  competent 
proof. 

§  937.  What  inatnunents  may  be  acknowledged.  Any  instrument, 
except  a  promissory  note,  a  bill  of  exchange,  or  a  last  will,  may  be  acknowl- 
edged or  proved,  and  certified,  in  the  manner  prescribed  by  law  for  taking 
and  certifying  the  acknowledgment  or  proof  of  a  conveyance  of  real  prop- 
erty; and  thereupon  it  is  evidence,  as  if  it  was  a  conveyance  of  real 
property. 

§  938.  Justice's  docket  and  transcript  evidence  before  him.    The 

docket-book  of  a  justice  of  the  peace,  within  the  State,  or  a  transcript 
thereof,  certified  by  him,  is  evidence  before  him,  of  any  matter  required  by 
law  to  be  entered  by  him  therein. 

§939.  Transcript  from  jnstice*s  docket,  evidence  generally.    A 

transcript  from  the  docket-book  of  a  justice  of  the  peace,  within  the  State, 
sabscribed  by  him,  and  authenticated,  by  a  certificate  of  the  clerk  of  the 
county  in  which  the  justice  resides,  under  his  hand  and  official  seal,  to  the 
effect  that  the  person,  subscribing  the  transcript  was,  at  the  date  of  the 
judgment  therein  mentioned,  a  justice  of  the  peace  of  that  county;  and  that 
the  clerk  is  acquainted  with  his  handwriting,  and  verily  believes  that  the 
signature  to  the  transcript  is  genuine ;  is  evidence  of  any  matter  stated  in 
the  transcript,  which  is  required  by  law  to*  entered  by  the  justice  in  his 
docket-book. 

S  940.  Other  proof  of  proceedings  before  justice.  [Amritded  by  Ch. 
41d  of  1877.1  The  proceedings  in  an  action  brought,  or  a  special  proceed- 
ing instituted,  before  a  justice  of  the  peace,  within  the  State,  may  also  be 
proved  by  the  oath  of  the  justice.  In  case  of  his  death  or  absence,  they 
may  be  proved  by  the  ori^nal  minutes  of  the  proceedings  kept  by  him, 
pursuant  to  law,  accompanied  with  proof  of  his  handwriting ;  or  by  a  copy 
of  the  minutes,  sworn  to  by  a  competent  witness,  as  having  been  compared 
with  the  original  entries,  with  proof  that  those  entries  were  in  the  hand- 
writing of  the  justice. 

§  941.  OrdinanceSy  etc.,  of  cities,  villages,  etc.  [Amended  bt  Ch.  416 
OF  1877.]  An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the 
common  council  of  a  city,  or  of  the  board  of  trustees  of  an  incorporated 
village,  or  of  a  board  of  supervisors,  within  the  State,  may  be  read  in  evi- 
dence, either  from  a  copy  thereof,  certified  by  the  city  clerk,  village  clerk, 
derk  of  the  common  council,  or  clerk  of  the  board  of  supervisors;  or  from 

So  in  Uie  original 
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a  volume  printed  by  authority  of  the  common  council  of  the  city,  or  the  board 
of  trustees  of  the  village,  or  the  board  of  Bupervisors. 


ARTICLE  THIRD. 

P&OOF  OF  A  D0CUXB15T  BEMATSTINa  IK  A  CoUBT  OR  PuBLIO  QfRGB  OV  THB  UmTBD  StATI8»  OB 

BXBCUTKD  OB  RBICAIKUTQ  WITHOUT  THB  StATO. 

BigcnoH  942.  Printed  copies  of  laws  of  another  State,  etc 

943.  Copies  of  reconis  of  United  States  courts. 

944.  Id. ;  of  documents  on  file  in  departments  of  United  States. 

945.  Record  of  bUl  of  sale,  ^tc,  of  vessels. 

946.  Conveyance  of  land  without  the  State. 

947.  Kxemplitication  of  record  of  conveyance  of  land  without  the  State. 

948.  Transcript  of  docket,  etCt  of  justice  of  adjoining  State. 

*  949.  Id. ;  how  authenticated. 
950.  Other  proof. 

961.  Proof  may  be  rebutted. 

952.  Copies  of  I'ecoixis  of  courts  of  foreign  countries ;  how  aathentlcated* 

953.  Other  proof. 

954.  This  article  does  not  declare  effect  of  record,  etc. 

*  935.  Judgments  in  Canada,  pi*esumptive  evidence  only. 
956.  Documents  from  foreign  countries ;  how  authenticated* 

§  942.  Printed  copies  of  laws  of  another  State,  etc.  A  printed  oopy 
of  a  statute,  or  other  written  law,  of  another  Ktate,  or  of  a  territory,  or  oif 
a  foreign  country,  or  a  printed  copy  of  a  proclamation,  edict,  decree,  or  ordi- 
nance, by  the  executive  power  thereof,  contained  in  a  book  or  publication, 
purporting  or  proved  to  have  been  published  by  the  authority  thereof,  or 
proved  to  be  commonly  admitted,  a3  evidence  oi  the  existing  law,  in  the 
judicial  tribunals  thereof,  is  presumptive  evidence  of  the  statute,  law, 
proclamation,  edict,  decree,  or  ordinance.  The  unwritten  or  common  law 
of  another  State,  or  of  a  territory,  or  of  a  foreign  country,  may  be  proved,  as 
a  fact,  by  oral  evidence.  The  books  of  reports  of  cases,  adjudged  in  the 
courts  thereof,  must  also  be  admitted,  as  presumptive  evidence  of  the 
unwritten  or  common  law  thereof. 

§  943.  Copies  of  records  of  United  States  conrta  A  copy  of  the  record, 
or  any  other  proceeding,  of  a  court  of  the  United  States,  is  evidence,  when 
certified  by  the  clerk  or  officer,  in  whose  custody  it  is  required  by  law  to  be. 

§  944.  Id. ;   of  documents  on  file  in  departments  of  United  States. 

[Amended  by  Ch.  416  op  1877,  and  by  Cn.  542  of  1879.J  A  copy  of  a  record 
or  other  paper,  remaining  in  a  department  of  the  government  of  the  United 
States,  is  evidence,  when  certified  by  the  head,  or  acting  chief  officer,  for 
the  time  being,  of  that  department ;  or  when  certified  by  the  officer  in  whose 
charge  it  is,  pursuant  to  a  statute  of  the  United  States,  or  otherwise  in 
accordance  with  a  statute  of  the  United  States,  relating  to  certifying  the 
same.  The  record  of  the  observations  of  the  weather,  taken  under  the  direc- 
tion of  the  signal  service  of  the  United  States,  when  certified  by  the  officer 
in  charge  thereof  at  the  place  where  they  were  taken  and  are  kept,  is  pre- 
sumptive evidence  of  the  matters  of  fact  stated  therein. 

§  945.  Record  of  bill  of  sale,  etc.,  of  vessels.  The  record'of  a  bill  of 
sale,  mortga.i^e,  hypothecation,  or  conveyance  of  a  vessel,  belonging  to  a  port 
or  place,  within  the  United  States,  recorded  in  the  office  of  the  collector  of 
customs  where  the  vessel  is  registered  or  enrolled,  which  was  acknowledged 

•  stricken  out  by  Ch.  416  of  1S77. 
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or  proved,  before  it  was  recorded,  in  like  manner  as  a  deed  to  be  recorded 
within  the  State ;  or  a  transcript  of  such  a  record,  duly  certified  hj  the  col- 
lector ;  is  evidence,  with  the  like  eflFect  as  the  original. 

§  946.  ConTeyance  of  land  without  the  State.  A  conveyance  of  real 
property,  situated  without  the  State,  acknowledged  or  proved,  and  certified^ 
in  like  manner  as  a  deed  to  be  recorded  within  the  county  wherein  it  is 
offered  in  evidence,  is  evidence,  without  further  proof  thereof,  as  if  it  related 
to  real  property  situated  within  the  State.  A  conveyance  of  real  property, 
situated  within  another  State,  or  a  Territory  of  the  United  States,  which  has 
been  duly  authenticated,  according  to  the  laws  of  that  State  or  Territory,  so 
as  to  be  read  in  evidence  in  the  courts  thereof,  is  evidence  in  like  manner. 

§  947.  Bsemplification  of  record  of  conveyance  of  land  ^Tithout  the 
State.  An  exemplification  of  the  record  of  a  conveyance  of  real  property 
situated  without  the  State,  and  within  the  United  States,  which  has  been 
leeorded  in  the  State  or  Territory,  where  the  real  property  is  situated,  pur- 
suant to  the  laws  thereof,  when  certified  under  the  nand  and  seal  of  the 
officer,  having  the  custody  of  the  record,  is,  if  the  original  cannot  be  pro- 
duced, presumptive  evidence  of  the  conveyance,  and  of  the  due  execution 
thereof. 

§  948.  Transcript  of  docket,  etc.,  of  jnstice  of  a^oiziing  State.    A 

transcript  from  the  docket-book  of  a  justice  of  the  peace,  within  an  adjoining 
8iate,  of  a  judgment  rendered  by  him ;  a  transcript  of  his  minutes  of  the 
proceedings  in  the  cause,  previous  to  the  judgment ;  or  of  an  execution  issued 
thereon ;  or  of  the  return  of  an  execution ;  when  subscribed  by  the  justice, 
and  authenticated  as  prescribed  in  the  next  section,  is  presumptive  evidence 
of  his  jurisdiction  in  the  cause,  and  of  the  matters  shown  by  the  transcript. 

§  949.  Id. ;  how  authenticated.  Such  a  transcript  must  be  authenticated 
by  a  certificate  of  the  justice,  annexed  thereto,  to  the  effect,  that  it  is  in  all 
respects  correct,  and  that  he  had  jurisdiction  of  the  cause;  and  also  by  a 
certificate  of  the  clerk  or  prothonotary  of  the  county,  in  which  the  justice 
resided  at  the  time  of  rendering  the  judgment,  under  his  hand  and  the  seal 
of  the  court  of  common  pleas,  or  other  county  court  of  the  county,  to  the  effect 
that  the  person,  subscribing  the  certificate  attached  to  the  transcript,  was,  at 
the  date  of  the  judgment,  a  justice  of  the  x>6ace  of  that  county;  and  that 
the  signature  thereto  is  in  his  own  handwriting. 

§  950.  Other  proof  The  judgment  and  other  proceedings,  and  the  jus- 
tice's authority  to  render  the  judgment,  may  also  be  proved,  by  the  produo- 
tiou  of  the  docket,  )r  of  a  copy  of  the  judgment  or  other  proceedings ;  and 
the  oral  testimony  of  the  justice,  to  the  truth  and  correctness  thereof  and  to 
his  authority  to  render  the  judgment. 

§  951.  Proof  may  be  rebntted.  The  last  three  sections  do  not  prevent 
the  introduction  of  evidence  to  controvert  any  of  the  proof  in  relation  to  the 
validity  of  a  judgment  therein  specified. 

§  952.  Copies  of  records  of  courts  of  foreign  countries ;  how  anthen* 
ticated.  A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court  of  a 
foreign  country,  is  evidence,  when  authenticated  as  follows : 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal  of  the  coiurt 
•ffixed,  or  of  the  officer  in  whose  custody  the  record  is  legally  kept,  under 
the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief-judge  or  presiding  magistrate  of  the  court 
to  the  effect  that  the  person  bo  attesting  the  recordi  is  the  clerk  of  the  court; 
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or  that  he  is  the  officer  in  whose  custody  the  record  is  required  by  law  to  be^ 
kept ;  and  that  his  signature  to  the  attestation  is  genuine. 

8.  By  the  certificate,  under  the  great  or  principal  seal  of  the  goyemment 
under  whose  authority  the  court  is  held,  of  the  Secretary  of  State,  or  other 
officer  having  the  custody  of  that  seal,  to  the  effect  that  the  court  is  duly 
constituted,  specifying  generally  the  nature  of  its  jurisdiction ;  and  that  the 
signature  of  the  chief-judge  or  presiding  magistrate,  to  the  certificate  speci- 
fied in  the  last  subdivision,  is  genuine. 

§  953.  Other  proo£  A  copy  of  a  record,  or  other  judicial  proceeding,  of 
a  court  of  a  foreign  country,  attested  by  the  seal  of  the  court  in  which  it 
remains,  must  also  be  admitted  in  evidence,  upon  due  proof  of  the  following 
facts : 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with  the  original, 
and  is  an  exact  transcript  of  the  whole  of  the  original. 

2.  That  the  original  was,  when  the  copy  was  made,  in  the  custody  of  the 
clerk  of  the  court,  or  other  officer  legally  having  charge  of  it 

8.  That  the  attestation  is  genuine. 

§  954.  This  article  does  not  declare  effect  of  record,  etc.    [  Amsni)ei> 

BY  Ch.  416  OP  1877.]  Nothing  in  this  article  is  to  be  construed  as  declaring* 
the  effect  of  a  record  or  other  judicial  proceeding  of  a  foreign  country^ 
authenticated  so  as  to  be  evidence. 

§  955.  Public  records  In  New  Tork  county.  All  maps^  survet/s  and  offi- 
cial records^  which  shall  have  been  on  record  or  on  file  in  i/ie  office  of  either 
tlie  register  of  t/ie  city  and  county  of  New  York^  or  tlie  surrogate  of  said  city^ 
or  any  of  Hie  courts  of  record  of  said  city,  or  the  clerk  of  the  city  and  county 
of  New  York,  or  any  of  the  departments  of  said  city  as  enumerated  in 
section  31:  of  the  New  York  city  consolidation  act  {chapter  410,  laws  of  1882) 
or  in  the  office  of  the  registers^  surrogates,  commissioners  of  jmblic  icorks,  or 
kindred  department,  or  park  departmerit,  for  a  period  of  twenty  years  or  up- 
wards j)^ior  to  such  trial,  shall  be  presumptive  evidence  of  tiieir  contents,  aiid 
shall  be  receivable  in  evidence  as  such  upon  any  trial  in  any  of  the  courts 
of  this  State  in  any  controversy  pending  therein^  between  any  parties.  [In- 
serted by  ell.  522  of  1892.] 

§  956.  Docmnents  from  foreign  countries ;  how  authenticated. 
[Amended  by  Ch.  416  op  1877.]  A  copy  of  a  patent,  record,  or  other  docu- 
ment, remaining  of  record,  in  a  public  office  of  a  foreign  country,  certified 
according  to  the  form  in  use  in  that  country,  is  evidence,  when  authenticated 
as  folluws : 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  commissioner, 
appointed  by  the  Governor,  to  take  proof  or  acknowledgment  of  deeds  in 
that  country,  to  the  effect  that  the  patent,  record  or  document  is  of  record  in 
the  public  office,  and  that  the  copy  thereof  is  correct,  and  certified  in  due 
form. 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  Secretary  of 
State  annexed  to  that  of  the  commissioner,  to  the  same  effect  as  prescribed 
by  law  for  the  authentication  of  the  certificate  of  such  a  commissioner,  upon 
a  conveyance  to  be  recorded  within  the  State-  The  certificate  of  the  com- 
missioner, thus  authenticated,  is  presumptive  evidence  that  the  copy  of  the 
patent,  record  or  document,  is  certified  according  to  the  form  in  use  in  the 
foreign  country, 

TITLE  V. 

MisoeUaneous  praoisions. 

BBcnoir  957.  Form  of  certificate  to  copies,  etc 
658.  Certificate  must  be  BeaU'iL 
959.  Qualifieation  of  last  section. 
9G0.  Public  OP  corporate  seal  may  be  Btamped. 
9G1.  Sun-ogates,  clerks,  etc.,  to  seai-ch  files,  and  to  certify,  etc 
902.  SaviDg  clause. 

6  957.  Perm  of  certificate  to  copies,  etc.  Where  a  transcript,  ezem* 
plmcation,  or  certified  copy  of      record  or  other  paper,  ia  declared  by  law 
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t'.  be  evidence,  and  special  provision  is  not  made  for  the  form  of  the  certifi- 
cate, in  the  particular  case,  the  person,  authorized  to  certify,  most  state,  in 
bis  certificate,  ttiat  it  has  been  compared  by  him  with  the  original,  and  titiat 
it  is  a  correct  transcript  therefrom,  and  of  the  whole  of  the  original. 

g  958.  Certificate  must  be  sealed.  If  the  officer,  or  the  court,  body,  or 
board,  in  whose  custody  an  original  paper,  specified  in  the  last  section,  is 
Tequired  to  be,  by  the  laws  of  the  State,  or  of  another  State,  or  of  the  United 
St&tes,  or  of  a  Territory  thereof,  or  of  a  foreign  country,  has,  pursuant  to 
those  laws,  an  official  seal,  the  certificate  must  be  attested  by  that  seal.  If 
tbe  certificate  is  made  by  the  clerk  of  a  county,  within  the  State,  it  must  be 
attested  by  the  seal  of  the  county. 

§  959.  Qnalification  of  last  section.    [Amendbd  bt  Ch.  416  of  1877.] 

Tbe  last  section  does  not  require  the  seal  of  a  court  to  be  affixed  to  a  certi- 
fied copy  of  an  order,  or  of  a  paper  filed  therein,  or  entry  made,  where  the 
oopy  is  used  in  the  same  court,  or  before  an  officer  thereof;  or,  in  the 
sopieme  court,  where  it  is  used  in  a  circuit  court,  or  a  court  of  oyer  and 
terminer. 

§  960.  Public  or  corporate  seal  may  be  stamped.  [Ambndbd  bt  Ch. 
416  OF  1877.J  Where  a  seal  of  a  public  officer,  or  of  a  corporation,  is  author- 
ized or  required  by  law,  it  may  be  impressed  directly  on  the  paper.  [Rb- 
PKALED  by  €h.  677  OF  1892.] 

§  961.  SuzTogates,  clerks,  etc.,  to  search  files  and  to  certlQr,  etc. 

A  SQTTogate,  county  clerk,  register,  clerk  of  a  court,  or  other  person,  having 
tbe  custody  of  the  records  or  other  papers  in  a  public  office,  within  the 
State,  must,  upon  request,  and  upon  payment  of,  or  offer  to  pay,  the  fees 
allowed  by  law,  or  if  no  fees  are  expressly  allowed  by  law,  fees  at  the  rate 
allowed  to  a  county  clerk  for  a  similar  service,  diligently  search  the  files, 
papers,  records,  and  dockets  in  his  office ;  and  either  make  one  or  more 
transcripts  therefrom,  and  certify  to  the  correctness  thereof,  and  to  the 
search,  or  certify  that  a  document  or  paper,  of  which  the  custody  legally 
belongs  to  him,  cannot  be  found.  If  he  refuses,  or  unreasonably  neglects  or 
delays,  to  make  such  a  search,  or  to  furnish  such  a  transcript  or  certificate, 
or  nuLkes  a  false  certificate,  he  is  guilty  of  a  misdemeanor. 

§  962.  Saving  clause.  Nothing  in  title  fourth  of  this  chapter  prevents 
the  proof  of  a  fact,  citt,  record,  proceeding,  document,  or  other  paper  or 
writing,  according  to  the  rules  of  the  common  law,  or  by  any  other  compe- 
tent proof. 
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CHAPTER  X. 

TRIALS,  INCLUDING  JUBORS  AND  JURIES. 
TITLE     I. — Trials  obnbrallt;  inclt7DI1!IO  bxcbptions  and  motion  for 

A.  NBW  TRIAL. 

TITLE    II. — Trials  without  a  jury. 

TITLE  III. — Trial  jurors,  except  in  New  York  and  Einos  oountibs; 

MODE  OF  8ELBCTINQ  THEM,  AND  OF  PROCURING  THEIR  ATTEND- 
ANCE. 

TITLE  IV. — Trial  jurors  in  New  York  and  Ej^nos  counties;  mode  of 

SELECTINO    THEM,   AND  OF  PROCURING   THEIR  ATTENDANCE. 

TITLE    v.— Trial  by  jury. 

TITLE  VI. — Miscellaneous  provisions;  including  those  relatino  to 

EMBRACERY  AND  OTHER  ACTS  OF  MISCONDUCT. 


TITLE  I. 

Trials  generally  ;  including  exceptions  and  motion  fw  a  new  triaL 

AsnOLB  1.  Issues,  and  the  mode  of  trial  thereof. 

2.  The  place  of  trial. 

3.  Exceptions,  case,  and  motion  for  a  new  triaL 

ARTICLE  FIRST. 

ISSTrSS,  AHD  THE  MoDB  OF  TbIAL  THBBBQF. 

Sacn^v  963.  Issues  defined ;  different  kinds  of  issues. 

964.  When  issues  6(  law  arise ;  when  issues  of  fact  arise. 

a65.  Issues  to  be  judicially  examined  by  a  trial. 

966.  Oi-der  of  trial,  where  issues  of  law  and  of  fact  arise  in  the  same  action* 

967.  But  coui*t  may  direct  the  oi-der,  etc.,  of  disposition  of  the  iasues. 

968.  What  issues  of  fact  are  triable  by  a  jury. 

969.  What  issues  are  tiiable  by  the  coui't. 

970.  Oi*der  for  trial  by  jury,  of  specific  questions  of  fact,  when  of  right. 

971.  Id. ;  when  disciretionary. 

972.  Trial  of  the  remainder  of  the  issues. 

*973.  Mode  of  trial,  whei^e  complaint  demands  alternative  jndgfments. 

974.  Counter-claim  to  be  deemed  an  action,  within  the  foregoing  sectionB. 

975.  Immaterial  issues  need  not  be  tried. 

976.  What  issues  to  be  tried  before  one  judge ;  regulation  of  trial  In  the  supreme 

court. 

977.  Notice  of  trial  and  note  of  issue.    Calendar  to  be  prepared* 

978.  Order  of  disposition  of  issues  at  a  jury  term. 

979.  Id. ;  when  a  jury  does  not  attend. 

980.  Either  party  may  bring  issue  to  trial. 

981.  What  papers  to  be  furnished  en  trial,  and  by  whom. 


•  Stricken  out  1  y  Ch.  416  of  1877. 
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6  963.  LMnMi  d^flnad ;  dUfarant  kiiids  of  teller  The  ificmes,  treated 
of  m  this  chapter,  are  those  only  which  are  presented  by  the  pleadings.  An 
iflsne  arises  where  a  fact,  or  a  conclusion  of  law,  is  maintained  by  onejmrty, 
and  controverted  by  the  other.    Issues  are  of  two  kinds : 

1.  Of  law;  and 

a.  Of  &ct. 

§  964.  When  isBiiM  of  law  axtae ;  wbon  tenas  of  fiict  aiisai  An 
isBue  of  law  arises  only  upon  a  demurrer.  An  issue  of  fitct  arises,  in  either 
of  the  following  cases : 

1.  Upon  a  denial,  contained  in  the  answer,  of  a  material  allegation  of  the 
complaint;  or  upon  an  allegation,  contained  in  the  answer,  that  the  defend- 
ant has  not  sufficient  knowledge  or  information  to  form  a  belief,  with  respect 
to  a  material  allegation  of  the  complaint. 

2.  Ui)on  a  similar  denial  or  allegation,  contained  in  the  reply,  with  respect 
to  a  material  allegation  of  the  answer. 

3.  Upon  a  material  allegation  of  new  matter,  contained  in  the  answer,  not 
requiring  a  reply ;  unless  an  issue  of  law  is  joined  thereupon. 

4.  Upon  a  material  allegation  of  new  matter,  contained  in  the  reply; 
unless  an  issue  of  law  is  joined  thereupon. 

ft  965.  LMRies  to  be  jntHcially  aiTanilned  by  a  tiiaL  [AjcxirDBD  bt  Ch. 
64S  OF  1879.]  An  issue,  either  of  law  or  of  fact,  must  be  tned  as  prescribed 
in  this  chapter,  unless  it  is  disposed  of  as  prescribed  in  chapter  sixth  of  ttiis 
act. 

§  966.  IflBnes  of  law  and  of  fiurt  in  the  same  action.    [Ambndbd  bt 

Ch.  416  OF  1877.]  Where  an  issue  of  law  and  an  issue  of  fact  arise  in  one 
action,  the  issue  of  law  must  be  first  disposed  of,  except  as  otherwise  pv^ 
scribed  in  the  next  section. 

§  967.  Bnt  ooort  may  diract  tbo  oErOer,  eta,  of  disposition  of  the 

Sb  [Ambnbbd  bt  Ch.  416  of  1877.J  A  separate  trial,  between  the 
plaintiff  and  one  or  more  defendants,  of  some  or  all  of  the  issues  of  fact,  or 
one  trial  of  some  or  all  of  the  issues  of  law,  or  a  change  in  the  order  of  dis- 
position of  the  issues,  may  be  directed  by  the  court,  in  its  discretion.  Such 
a  direction  may  be  given,  in  an  order,  made  upon  notice ;  or  except  where 
an  application  for  such  an  order  has  been  denied,  it  may  be  given,  by  the 

judge  holding  the  term,  where  those  issues  are  regularly  upon  the  calendar 

or  trial,  either  with  or  without  the  entry  of  an  order.. 

6  968.  What  issnes  of  &ct  are  triable  by  a  jmy.  [Ambnbbd  bt  Ch. 
41o  OF  1877.]  In  each  of  the  following  actions,  an  issue  of  fact  must  be  tried 
by  a  jury,  unless  a  jury  trial  is  waiveo,  or  a  reference  is  directed : 

1.  An  action  in  which  the  complaint  demands  judgment  for  a  sum  of 
money  only. 

2.  An  action  of  ejectment;  for  dower;  forvraste;  for  a  nuisance;  or  to 
reeorer  a  chattel. 

I  969.  What  issoes  are  triable  by  the  ooort  An  issue  of  law,  in  any 
action,  and  an  issue  of  fact,  in  an  action  not  specified  in  the  last  section,  or 
wherein  provision  for  a  trial  by  a  jury  is  not  expressly  made  by  law,  must 
be  tried  by  the  court,  unless  a  reference  or  a  jury  trial  is  directed. 
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,WL  I^S  1  §  ^'^^:  Order  Ibr  Jor^  trial  of  specifle  qiiMtloiui.  when  of  rl^ht.     Where 

^    I  i    ,    a  party  is  entitled  by  the  constitatioD,  or  by  express  provision  of  law,  to  a 

XrijaA^«^vv4^j^j^j  i^y  ^  jury,  of  one  or  more  issues  of  fact,  in  an  action  not  specified  in 

yjl^  f^  section  nine  hundred  and  sixty -eight  of  this  act,  he  may  apply,  upon  notice, 

J^      to  the  court  for  an  order  directing  all  the  questions,  arising  upon  those 

issues,  to  be  distinctly  and  plainly  stated  for  trial  accordingly.     Upon  the 

hearing  of  the  application,  the  court  must  cause  the  issues  to  the  trial  of 

\vhich,  by  a  jury,  the  party  is  entitled,  to  be  distinctly  and  plainly  stated. 

The  subsequent  proceeaings  are  the  same,  as  where  questions,  arising  upon 

the  issues,  are  stated  for  trial  by  a  jury,  in  a  case  where  neither  party  can, 

as  of  right,  require  such  a  trial ;  except  that  the  finding  of  the  jury,  .upon 

such   questions  so  stated,  is  conclusive  in  the  action,  unless  the  verdict 

is  set  aside,  or  a  new  trial  is  granted     f  Am'd  ch.  188  of  1892.] 

A^JJiiMJti^  §  971.  Id. ;  when  discretloiiaiy.    [Ambndbd  bt  Ch.  416  of  1877.]    In 

1^  Tj\[j^j^  action,  where  a  party  is  not  entitled,  as  of  right,  to  a  trial  by  n  jury,  the 

y     o^^court  may,  in  its  discretion,  upon  the  application  of  either  party,  or  without 

^A^^^  ^  application,  ditect  that  one  or  more  questions  of  fact,  arising  upon  the  issues, 

tf  fpM^  Cl|i{>^  tried  by  a  jury,  and  may  cause  those  questionB  to  be  distinctly  and  plainly 

^^  stated  for  trial  accordingly. 

§  972.  Trial  of  the  remainder  of  the  issues.  [Amended  by  Ch.  416  of 
18/7.]  If  the  questions,  directed  to  be  tried  by  a  jury,  as  prescribed  in  the 
last  two  sections,  do  not  embrace  all  the  issues  of  fact  in  the  action,  the 
remaining  issues  of  fact  must  be  tried  by  the  court,  or  by  a  referee. 

§  973.     [Stricken  out  by  Ch.  416  of  1877.] 

§  974.  Oonnter-daim  to  be  deemed  an  action,  within  the  foregoing 
sections.  [Amended  by  Ch.  416  of  1877.]  Where  the  defendant  inter- 
poses a  counter-claim,  and  thereupon  demands  an  affirmative  judgment 
against  the  plaintiff,  the  mode  of  trial  of  an  issue  of  fact,  arising  thereupon, 
is  the  same,  as  if  it  arose  in  an  action,  brought  by  the  defendant,  against  the 
plaintiff,  for  the  cause  of  action  stated  in  the  counter-claim,  and  demanding 
the  same  judgment. 

§  975.  Immaterial  issoes  need  not  be  tried.  An  issue,  the  disposition 
of  which  is  not  necessary  to  enable  the  court  to  render  the  appropriate  judg- 
ment, is  not  required  to  be  tried. 

§  976.  What  issues  to  be  tried  before  one  judge ;  regulation  of  trial 
in  the  supreme  court  An  issue  of  law,  or  an  issue  of  fact,  triable  by  a 
jury  or  by  the  court,  must  be  tried  at  a  term  held  by  one  judge  only,  except 
as  otherwise  prescribed  in  section  two  hundred  ninety-seven  of  this  act.  In 
the  supreme  court,  an  issue  of  fact,  triable  by  a  jury,  must  be  tried  in  the 
circuit  court ;  and  an  issue  of  fact,  triable  by  the  court,  or  an  issue  of  law, 
may  be  tried  in  the  circuit  court,  or  at  a  special  term  of  the  supreme  court, 
as  prescribed  in  the  general  rules  of  practice. 

§  977.  Notice  of  trial  and  note  of  issue.    Calendar  to  be  prepared. 

[ASCENDED  BT  Ch.  416  OF  1877.1  At  any  time  after  the  joinder  of  issue, 
and  at  least  fourteen  days  before  the  commencement  of  the  term,  either 
party  may  serve  a  notice  of  trial.  The  party  serving  the  notice  must  file 
with  the  clerk  a  note  of  issue,  stating  the  title  of  action,  the  names  of  the 
attorneys,  the  time  when  the  last  pleading  was  served,  the  nature  of  the 
issue,  whether  of  fact  or  of  law ;  and  if  an  issue  of  fact,  whether  it  is  triable 
by  a  jury  or  by  the  court  without  a  jury,  the  note  of  issue  must  be  filed  at 
least  twelve  days  before  the  commencement  of  the  term.  The  clerk  must 
thereupon  enter  the  cause  upon  the  calendar,  according  to  the  date  of  the 
issue.  The  clerk  must  prepare  the  calendar  and  have  the  necessary  copies 
ready  for  distoibution  at  least  five  days  before  the  commencement  of  the 
term.  In  the  city  and  county  of  New  York  and  in  the  eoutUy  qfKinfSf  where 
a  party  has  served  a  notice  ot  trial,  and  filed  a  note  of  issue  for  a  term,  at 
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which  the  cause  is  not  tried,  it  is  not  necessary  for  him  to  serve  a  new  notice 
of  trial,  or  file  a  new  note  of  issue  for  a  succeeding  term :  and  the  action 
most  remain  on  the  calendar  until  it  is  disposed  of.     [Am'dCh.  96  op  1882.] 

§  978.  iBsnes,  how  axxanged.    Order  of  disposition  at  a  jury  term' 

[Amended  by  Ch.  416  of  1877.]  The  issues  on  the  calendar  must  be 
arranged  by  the  clerk,  in  the  foUowing  order : 

1.  Issues  of  fact. 

2.  Issues  of  law. 

Where  a  jury  is  in  attendance,  the  issues  must  be  disposed  of  in  the  same 
order ;  unless,  for  the  convenience  of  parties,  or  the  cuspatch  of  business, 
the  judge  holding  the  term  othervdse  directs. 

§  979.  Id. ;  when  a  jury  does  not  attend.  Where  a  jury  is  not  in 
attendance,  issues  of  law  have  a  preference  over  issues  of  fact ;  unless  the 
judge  holding  the  term  otherwise  directs. 

§  980.  Either  party  may  bring  issae  to  trial  [Amended  bt  Ch.  416 
OF  1877.]  Either  party,  who  hy^ ,  served  the  notigg,  may  brin^  the  issue  to 
trial;  and,  in  the  absence  ot'tte  iav^^  i^artyjunless  the  judge  holding 
the  term,  for  good  cause,  otherwise  directs,  may  proceed  with  the  cause, 
and  take  a  dismissal  of  the  complaint,  or  a  verdict,  decision  or  judgment, 
as  the  case  requires.  An  inouegt^fOT  wantjof^ai^^^flidaint^^^mer^  cannot  ^ 
he  taken  where  the  answef  wfenfleJtr"^"'''''^  .i 

§  981.  What  papers  to  be  fimished  on  trial  and  by  whom.  Where 
{he  issue  is  brought  to  trial  by  the  plaintiff,  he  must  furnish  the  court  ¥rith 
copies  of  the  summons  and  pleadings,  and  of  the  offer,  if  any  has  been 
made.    Where  the  issue  is  brought  to  trial  by  the  defendant,  and  the  plain* 

~  does  not  furnish  those  papers,  they  must  be  furnished  by  the  defenduit. 


ARTICLE  SECOND. 

Thb  Flaob  of  Trial. 

Bmanom  082.  Certain  actions  to  be  tried,  where  the  subject  thereof  is  sitaated* 
963.  Other  actions,  where  the  cause  thereof  arose. 
984.  Other  actions,  according  to  the  residence  of  the  jMurties. 
986.  Place  of  trial,  if  proper  county  not  dedgnated. 

986.  Defendant  may  demand  change ;  proce^ings  thereuiKmy 

987.  When  court  may  change  the  place  of  triaL 

988.  Effect  of  changing  the  place  of  trial. 

989.  Effect  of  order  changinp^  place  of  trial. 

990.  IsBues  of  law,  where  triable. 

991.  This  article  applicable  only  to  the  supreme  court 

§  982.  Certain  actloiiB  to  be  tiled,  where  the  sabject  thereof  is  eitn- 
Bach  of  the  following  actionfi  muflt  he  tried  in  the  county,  in  which 
the  Babject  of  action,  or  some  part  thereof,  is  situated:  an  action  of  eject- 
ment ;  for  the  partition  of  real  property ;  for  dower ;  to  foreclose  a  mor^^ag'e 
upon  real  property,  or  upon  a  chattel  real ;  to  compel  the  determination  of 
a  claim  to  real  property ;  for  waste ;  for  a  nuisance ;  or  to  procure  a  judg* 
ment,  directing  a  conveyance  of  real  property ;  and  every  other  action  to 
recover,  or  to  procure  a  judgment,  establishing,  determining,  defining,  for- 
feiting, annulung,  or  otherwise  affecting,  an  estate,  right,  title,  lien,  or 
other  interest,  in  real  property,  or  a  chattel  real.  But  where  all  the  real 
property,  to  which  the  action  relates,  is  situated  without  the  State,  the 

[  IS  ]  193 


§§  983-988  PLACE  OF  TRIAL.  Tit.  1,  Ch.  10 

action  must  be  tried,  as  prescribed  iti  section  nine  hundred  and  eighty* 
four  of  this  act. 

§  983.  Aottons  to  be  brought  in  oovnty  of  origin.  An  action  for  either 
of  the  following  causes  must  be  tried  in  the  countji  where  the  cause  of 
action,  or  some  part  thereof,  arose. 

1.  To  recover  a  penalty  or  forfeiture,  imposed  by  statute,  except  that 
where  the  offense,  for  which  it  is  imposed,  was  committed  on  aleJce,  river 
or  other  stream  of  water,  situated  in  two  or  more  counties,  the  action  may 
be  tried  in  any  countv  bordering  on  the  lake,  river  or  »tream,  and  opposite 
to  the  place  where  the  ofTense  was  committed.  Bnt  in  an  (letion  where 
the  people  of  the  state  are  a  party  to  recover  a  penalty  for  treepoM  upon 
the  lands  of  the  forest  preserve  the  action  may  be  tried  in  a  county  adjoin* 
ing  the  county  where  the  cause  of  action  arose. 

2.  Against  a  public  officer,  or  person  specially  appointed  to  execute  his 
duties,  for  an  act  done,  in  virtue  of  his  office,  or  ior  an  omission  to  per^ 
form  a  duty,  incident  to  his  office ;  or  a^inst  a  person,  who,  hy  the  com- 
mand or  in  the  aid  of  a  public  officer,  has  done  anything  touching  his 
duties. 

8.  To  recover  a  chattel  distrained,  or  damages  for  distraining  a  chattel. 
[Am'd  Ch.  416  of  1877,  and  179  of  1890 ;  in  effect  Sept.  1, 1890.] 

§  984  Other  actions,  according  to  the  residence  of  the  parties. 
An  action,  not  specified  in  the  last  two  sections,  must  be  tried  in  the  county, 
in  which  one  of  the  parties  resided,  at  the  commencement  thereof.  If 
neither  of  the  parties  then  resided  in  the  State,  it  may  be  tried  in  any 
county,  which  the  plaintiff  designates  for  that  purpose,  in  the  title  of  the 
complaint. 

§  985.  Place  of  trial,  if  proper  county  not  designated.  If  the  county, 
designated  in  the  complaint,  as  the  place  of  trial,  is  not  the  proper  county, 
the  action  may  notwithstanding  be  tried  therein ;  unless  the  pl>ace  of  trial 
is  changed  to  the  proper  county,  upon  the  demand  of  the  deiendanti  fol- 
lowed by  the  consent  of  the  plaintiff,  or  the  order  of  the  court. 

8  986.  Defendant  may  demand  change ;  proceedings  thereupon. 
Where  the  defendant  demands  that  the  action  be  tried  in  the  proper  county, 
his  attorney  must  serve  upon  the  plaintiff's  attorney,  with  the  answer,  or 
before  service  of  the  answer,  a  written  demand  accordingly.  The  demand 
must  specify  the  county,  where  the  defendant  requires  the  action  to  be  tried» 
If  the  plaintiff's  attorney  does  not  serve  his  written  consent  to  the  change, 
as  proposed  by  the  defendant,  within  five  days  after  service  of  the  demand, 
the  defendant's  attorney  may,  within  ten  days  thereafter,  serve  notice  of  a 
motion  to  change  the  place  of  trial. 

§  987.  Wlien  court  may  change  the  place  of  trial  The  court  may, 
by  order,  change  the  place  of  trial,  in  either  of  the  following  cases : 

1.  Where  the  county  designated  for  that  purpose  in  the  complaint  is  not 
the  proper  county. 

2.  Where  there  is  reason  to  believe,  that  an  impartial  trial  cannot  be  had 
in  the  proper  county. 

8.  Where  the  convenience  of  witnesses,  and  the  ends  of  justice,  will  be 
promoted  by  the  change. 

§  988.  Effect  of  changing  the  place  of  trial  [Amendbb  by  Ch.  416 
OF  1877.]  Where  the  place  of  trial  is  changed  to  another  county,  the  subse- 
quent proceedings  shall  be  had  in  the  county  to  which  the  change  is  made, 
the  same  as  if  it  nad  been  designated  in  the  complaint,  as  the  place  of  trial ; 
except  as  otherwise  directed  by  the  court,  or  provided  by  the  written  con- 
sent of  the  parties,  filed  with  the  clerk.  And  the  clerk  of  the  county,  from 
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which  it  is  changed,  must  forthwiih  deliver  to  the  clerk  of  th^lcounty,  to 
which  it  is  changed,  all  papers  filed  in  the  actioa,  and  certified  copies  of  all 
minutes  and  entries  relating  thereto,  which  must  be  filed,  entered,  or 
recorded,  as  the  case  requires,  in  the  office  of  the  last  named  clerk. 

§  989.  Effect  of  order  changtng  place  of  trial  [Amended  by  Ch.  416 
OF  1877.]  An  order  to  change  the  place  of  trial  takes  effect,  upon  the  entry 
thereof,  in  the  office  of  the  clerk  of  the  county,  from  which  the  place  of  trial 
is  changed.  But  for  the  purposes  of  the  place  of  hearing,  a  motion  to  set  it 
aside,  or  an  appeal  therefrom,  the  place  of  trial  is  deemed  unchanged* 

§  990.  Issnes  of  law,  where  triable.    [Amended  by  Ch.  542  of  1879.] 

An  issue  of  law  may  be  tried  in  any  county,  within  the  judicial  district 
embracing  the  county  wherein  the  action  is  triable;  but  after  the  trial, 
the  decision  and  all  other  papers  relating  to  the  trial  must  be  filed,  and 
the  judgment  rendered  must  be  entered,  in  the  last  named  county. 

§  991.  This  article  applicable  only  to  the  aupreme  court  This  arti- 
cle is  applicable  to  an  action  in  the  supreme  court  only. 

ARTICLE  THIRD^  " 

EXGBFTIONS,  CASB,  AND  MoTZOtf  FOB  aNsW  TrUL. 

Bbctiov  992.  What  rulings  may  be  excepted  to. 

993.  Refusal  of  court  or  referee,  to  find  upon  facts  may  be  excepted  to. 

994.  When  and  bow  exceptions  may  be  taken,  after  close  of  trial  by  conrt  or 

referee. 

995.  Id. ;  during*  the  trial,  or  upon  the  trial  by  Jury. 

996.  Ruling  excepted  to  ;  how  reviewed. 

997.  Case,  when  necessary ;  how  made  and  settled. 

998.  When  appeal,  etc.,  may  be  heard  without  a  case. 

999.  Motion  for  new  trial  upon  judge's  minutes ;  appeal  from  order  thereupon. 
1000.  When  and  how  exceptions,  taken  upon  a  jury  trial,  heard  at  general  term. 

•    1001.  Motion  for  new  trial  at  ^neral  term,  when  trial  was  by  court  or  referee. 

1002.  When  motion  for  new  trial  to  be  made  at  special  term.    Restrictions  there- 

uiK)n. 

1003.  Application  of  this  article  to  trials  of  specific  questions  by  jury ;  special  pro 

visions  applicable  thereto. 

1004.  Motion  for  new  hearing,  after  trial  of  specific  questions  by  a  referee. 

1005.  Final  judraient,  etc.,  not  stayed,  by  motion  for  a  new  trial.    Motion  may 

be  heard  afterwards. 

1006.  When  exception  not  to  prejudice  motion  for  new  trial. 

1007.  Notes  of  stenographer  may  be  treated  as  minutes  of  the  judge. 

§  992.  What  ndings  may  be  excepted  to.  An  exception  may  be  taken 
to  the  ruling  of  the  court  or  of  a  referee,  upon  a  question  of  law,  arising  upon 
the  trial  of  an  issue  of  fact.  Except  as  prescribed  in  section  one  thousand 
one  hundred  and  eighty  of  this  act,  an  exception  cannot  be  taken  to  a  ruling, 
upon  a  question  of  feet.  For  the  purposes  of  this  article,  a  trial  by  a  jury  la 
regarded  as  continuing,  until  the  verdict  is  rendered. 

§  993.  Refiisal  of  court  or  refiaree,  to  find  upon  facts  may  be 
eoKcepted  to.  Upon  the  trial  of  an  issue  of  fact  by  a  referee,  or  by  the 
eonrt  without  a  jury,  a  refusal  to  make  any  finding  whatever,  upon  a  ques- 
tion of  fact,  where  a  request  to  find  thereupon  is  seasonably  made  by  either 
party,  or  a  finding  without  any  evidence  tending  to  sustain  it,  is  a  ruling 
npon  a  question  of  law,  within  the  meaning  of  the  last  section. 

§  994.  VThen  and  how  exceptions  may  be  taken,  af  ^er  close  of  trial 
by  conrt  or  referee.  "Where  an  issue  of  fact  is  tried  by  a  referee,  or  by 
the  court,  without  a  jury,  an  exception  to  a  ruling,  upon  a  question  of  law, 
made  after  the  cause  is  finally  submitted  must  be  taken,  by  filing  a  notice 
of  the  exception  in  the  clerk*s  office,  and  serving  a  copy  thereof  upon  the 
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attorney  for  ^lie  adverse  party.  The  exception  may  be  bo  taken,  at  any 
time  before  the  expiration  of  ten  days  after  service,  upon  the  attorney  for 
the  exceptant,  of  a  copy  of  the  decision  of  the  court,  or  report  of  the  referee, 
and  a  written  notice  of  the  entry  of  judgment  thereupon.  If  the  notice 
of  exception  is  filed  before  the  entry  of  final  judgment,  it  must  be  inserted 
in  the  judgment-roll;  if  afterwards,  it  must  be  annexed  to  the  judgment- 
roll.  In  either  case,  it  constitutes  a  part  of  the  papers,  upon  which  an 
appeal  from  the  judgment  must  be  heard. 

§  995.  Id. ;  doxing  the  trial,  or  upon  trial  by  jury.  In  any  other  case, 
an  exception  must  be  taken,  at  the  time  when  the  ruling  is  made,  unless  it 
is  taken  to  the  charge  given  to  the  jury ;  in  which  case,  it  must  be  taken 
before  the  jury  have  rendered  their  verdict.  It  must,  at  the  time  when  it 
is  taken,  be  reduced  to  writing  by  the  exceptant,  or  entered  in  the  minutes. 

§  996.  Ruling  excepted  to ;  how  reviewed.  A  ruling,  to  which  an 
exception  is  taken,  as  prescribed  in  the  last  four  sections,  can  be  reviewed 
only  upon  an  appeal  from  the  judgment,  rendered  after  the  trial ;  except  in 
a  case,  where  it  is  expressly  prescribed  by  law,  that  a  motion  for  a  new 
trial  may  be  made  thereupon. 

g  997.  Case,  when  necessary ;  how  made  and  settled.  [Amended 
BY  Ch.  416  OF  1877.]  Where  a  party  intends  to  appeal  from  a  judgment, 
rendered  after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  new  trial  of  such 
an  issue,  he  must,  except  as  otherwise  prescribed  by  law,  make  a  case,  and 
procure  the  same  to  be  settled  and  signed,  by  the  judge  or  the  referee,  by 
or  before  whom  the  action  was  tried,  as  prescribed  in  the  general  rules  of 
practice;  or,  in  case  of  the  death  or  disability  of  the  judge  or  referee,  in 
such  manner  as  the  court  directs.  The  case  must  contain  so  much  of  the 
evidence,  and  other  proceedings  upon  the  trial,  as  is  material  to  the  ques- 
tions to  be  raised  thereby,  and  also  the  exceptions  taken  by  the  party 
making  the  case.  If  it  afterwards  becomes  necessary  to  separate  the  excep- 
tions, the  separation  may  be  made,  and  the  exceptions  may  be  stated,  with 
so  much  of  the  evidence  and  other  proceedings,  as  is  material  to  the  ques- 
tions raised  by  them,  in  a  case,  prepared  and  settled,  as  directed  in  the 
general  rules  of  practice ;  or,  in  the  absence  of  directions  therein,  by  the 
court,  upon  motion.  It  is  not  necessary  to  state,  in  a  case,  that  a  finding 
upon  the  facts,  or  a  ruling  upon  the  law,  was  made,  where  the  finding  or 
ruling  appears  in  a  referee's  report,  or  in  the  decision  of  the  court,  upon  a 
trial  by  the  court,  without  a  jury. 

§  998.  VHiexL  appeal,  etc.,  may  be  heard  without  a  case.    It  is  not 

necessary  to  make  a  case,  for  the  purpose  of  moving  for  a  new  trial,  upon 
the  minutes  of  the  judge,  who  presided  at  the  trial  by  a  jury ;  or  upon  an 
allegation  of  irregularity,  or  surprise ;  or  where  a  party  intends  t-o  appeal 
from  a  judgment  entered  upon  a  referee's  report,  or  a  decision  of  the  court 
upon  a  trid,  without  a  jury,  and  to  rely  only  upon  exceptions,  taken  as  pre- 
scribed in  section  nine  hundred  and  ninety-four  of  this  act. 

§  999.  New  trial  on  Judfi^*8  minutes*  etc.  The  judge  presiding  at  a  trial 
by  a  jury  may,  in  his  discretion,  entertain  a  motion,  made  upon  his  minutes, 
at  the  same  term,  to  set  aside  the  verdict,  or  a  direclion  dismissing  the  com- 
plidnt  and  grant  a  new  trial  upon  exceptions ;  or  because  the  verdict  is  for 
excessive  or  insufficient  damages,  or  otnerwise  contrary  to  the  evidence  or 
contrary  to  law.  If  an  appeal  is  taken  from  the  order  made  upon  the 
motion,  it  must  be  heard  upon  a  case  prepared  and  settled  in  the  usual 
manner.     [Am'd  Ch.  262  of  1889.] 
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§  1000.  When  and  how  exceptions,  taken  ispan,  a  jmy  trial,  heai4 
at  general  term.  [AMmn>ED  by  Ch.  416  of  1877.1  Upon  the  applicatioii 
of  a  party  who  has  taken  one  or  more  exceptions,  the  judge,  presiding  at  a 
trial  by  a  jury,  may,  in  his  discretion,  at  any  time  during  the  same  term, 
direct  an  order  to  be  entered,  that  the  exceptions  so  taken  be  heard,  in  the 
first  instance,  at  the  general  term ;  and  that  judgment  be  suspended,  in  the 
meantime.  At  any  time  before  the  hearing  of  the  exceptions,  the  order  may 
be  revoked  or  moaifled,  upon  notice,  in  court  or  out  of  court,  by  the  judge 
who  made  it ;  or  it  may  be  set  aside  for  irregularity,  by  the  court,  at  any 
term  thereof.  Unless  it  is  so  revoked  or  set  aside,  the  exceptions  must  be 
heard  upon  a  motion  for  a  new  trial,  which  must  be  decided  by  the  general 
term.  The  motion  is  deemed  to  have  been  made  when  the  order  was  granted; 
and  either  party  may  notice  it  for  hearing  at  the  general  term,  upon  the 
exceptions.    [Am*d  Gh.  29  of  1882.] 

§  1001.  Motion  for  new  trial  at  general  term,  when  trial  was  by 
conrt  or  mforee.  Where  the  decision  or  report,  rendered  upon  the  trial  of 
an  issue  of  fact  by  the  court,  without  a  jury,  or  by  a  referee,  directs  an 
interlocutory  judgment  to  be  entered ;  and  further  proceedings  must  be" 
taken,  before  the  court,  or  a  judge  thereof,  or  a  referee,  before  a  final  judg- 
ment can  be  entered,  a  motion  for  a  new  trial,  upon  one  or  more  exceptions, 
may  be  made  at  the  general  term,  after  the  entry  of  the  interlocutory  judg- 
ment, and  before  the  commencement  of  the  hearing  directed  therein.  The 
time  within  which  the  party  must  except,  for  that  purpose,  to  a  ruling  of 
law,  made,  upon  such  a  trial,  by  the  judge  or  the  referee,  after  the  close  of 
the  testimony,  is  ten  days  after  service  of  a  copy  of  the  decision  or  report, 
and  notice  of  the  entry  of  the  interlocutory  judgment  thereupon. 

§  1002.  Motioiui  for  new  trial  at  special  term.  In  a  case  not  specified 
in  the  last  three  sections,  a  motion  for  a  new  trial  must  in  the  fii-st 
iustuiice  be  heard  and  decided  at  the  special  term,  but  where  it  is 
founded  upon  an  allegatiou  of  error  in  a  finding  of  fact  or  ruling  upon 
the  law,  made  by  the  judge  upon  the  trial,  it  cannot  be  made  unless 
notice  therefor  be  given  before  the  expiration  of  the  time  within  which 
an  ap[}eal  can  be  t^ken  from  the  judgment,  and  it  cannot  be  heard  at  a 
special  term  held  by  another  judge  unless  the  judge  who  presided  at  the 
trial  is  dead  or  his  term  of  office  has  expired,  or  he  is  disqualified  far 
any  reason^  or  he  specifically  directs  the  motion  to  be  heard  before 
another  judge.  And  a  trial  by  a  referee  cannot  be  reviewed  by  a  motion 
for  a  new  trial  founded  U|>on  such  an  allegation  except  in  a  case  speci- 
fied in  the  last  section.     [Am'd  Chs.  403  op  1884  and  202  of  1890.] 

§  1003.  Application  of  this  article  to  trials  of  specific  questions  by 
jury;  special  provisions  applicable  thereto.  The  provisions  of  this 
article,  relating  to  the  proceedings  to  review  a  trial  by  a  jury,  are  applicable 
to  the  trial,  by  a  jury,  of  one  or  more  specific  questions  of  fact,  arising  upon 
the  issues,  in  an  action  triable  by  the  court.  But,  except  in  a  case  specified 
in  section  nine  hundred  seventy  of  this  act,  a  new  trial  may  be  granted,  as 
to  some  of  the  questions  so  tried,  and  refused  as  to  the  others ;  and  an  error, 
in  the  admission  or  exclusion  of  evidence,  or  in  any  other  ruling  or  direction 
of  the  judge,  upon  the  trial,  may,-in  the  discretion  of  the  court  which  reviews 
it,  be  disregarded,  if  that  conrt  is  of  opinion,  that  substantial  justice  does 
not  require  that  a  new  trial  should  be  granted.  Where  the  judge,  who  pre- 
sided at  the  trial,  neither  entertains  a  motion  for  a  new  trial,  nor  directs 
exceptions,  taken  at  the  trial,  to  be  heard  at  the  general  term,  a  motion  for 
a  new  trial  can  be  made  only  at  the  term,  where  the  motion  for  final  judg- 
ment is  made,  or  the  remaining  issues  of  fact  are  tried,  as  the  case  requires. 

§  1004.  Motion  for  new  hearing,  after  trial  of  specific  questions  by 
a  re£jree.  In  an  action  triable  by  the  court,  where  a  reference  has  been 
made,  to  report  upon  one  or  more  specific  questions  of  fact,  involved  in  the 
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jflfloe,  a  motioii  for  a  new  hearing  may  oe  xnaae  at  a  special  term,  at  any 
iSaoe  before  the  hearing  of  a  motion  for  final  judgment,  or  the  trial  of  the 
remaining  issues  of  fax^t.  The  motion  must  be  made  upon  affidavits,  unless 
the  court,  or  a  judge  thereof,  directs  a  case  to  be  prepared  and  settled. 

§  1005.  Final  judgment,  eta,  not  8ta]red  by  motion  lor  a  new  tzlaL 
Motion  may  be  heard  afterwarda  The  entry  of  final  judgment,  and  the 
subsequent  proceedings  to  collect  or  otherwise  enforce  it,  are  not  stayed  by 
an  exception,  the  preparation  or  settlement  of  a  case,  or  a  motion  for  a  new 
tdal,  unless  an  order  for  such  a  stay  is  procured  and  served ;  and  the  entry^ 
collection,  or  other  enforcement  of  a  judgment  does  not  prejudice  a  subse- 
quent motion  for  a  new  trial.  Where  a  new  trial  is  granted,  the  court  may 
direct  and  enforce  restitution,  as  where  a  judgment  is  reversed  upon  appesJ. 

§  1006.  When  exception  not  to  pregndice  motion  for  new  txiaL  The 

taking  of  an  excerption,  upon  a  trial  by  a  jury,  or  the  statement  thereof  in  & 
^case,  as  prescribed  in  this  article,  does  not  prejudice  a  motion  for  a  new  trial, 
on  the  ground  that  the  verdict  was  contrary  to  evidence ;  but  such  a  motion 
may  be  made,  before  or  after  the  hearing  of  the  exception ;  or,  in*  the  discre- 
tion of  the  court  before  which  the  exception  is  heard,  at  the  time  of  the 
learing. 

§  1007.  Notes  of  stenographer  may  be  treated  as  minntes  of  tiie 
jQClge.  The  notes  of  an  official  stenographer  or  assistant-stenographer,  taken 
ait  a  trial,  when  written  out  at  len^h  may  be  treated,  in  the  discretion  of 
ihe  judge,  as  minutes  of  the  judge  upon  the  trial  for  the  purposes  of  this 
article.  When  by  promion  of  law  a  justice  of  ike  supreme  court  of  thu 
State f  by  his  order,  in  writing,  duly  entered  in  a  county  clerk's  office  in  the  judicial 
district  of  said  justice  apportions  ^  stenographer's  salary  among  the  several  ooun- 
ties  of  said  judicial  district,  or  requires  the  duplication  of  any  stenographic  notes 
taken  in  said  judicial  district,  no  notice  of  the  ajjplieation  for  said  order  shall  be 
adjudged  necessary  upon  any  board  of  supervisors  in  said  judicial  district,  and  the 
HabilUy  for  compensation  for  such  serdees  shaU  be  deemed  fixed  upon  the  perform^ 
of  the  work.    [Am'd  Ch.  218  of  1883 ;  Ch.  277  of  1884.] 


TITLE  II. 
Trials  wiihoiU  a  jwry. 

BmmoM  1008.  If  trial  bv  jary  waived,  action  must  be  tried  by  the  conrt 

1009.  Trial  by  juiy;  how  waived. 

1010.  Decision  ui>on  trial  by  the  court,  when  to  be  filed ;  conaeqnence  of  flaalura. 

1011.  Reference  by  consent ;  when  and  how  mode. 

1012.  Qualification  of  the  last  section. 

1013.  Compulsory  reference  for  the  trial  of  issues ;  in  what  cases  it  may  be  made^ 

1014.  Proceedings  where  the  reference  is  for  trial  of  part  of  the  issues. 

1015.  Compu]soi*y  reference  upon  questions  incidentally  arising*. 

1016.  Referee  to  be  sworn. 

1017.  Witnesses  may  be  subpoenaed. 

1018.  G^eneral  powers  of  a  referee  upon  a  trial. 

1019.  Referee's  repoi't ;  when  to  be  made,  consequence  of  failure. 

1020.  Doable  or  other  increased  damages. 

1021.  Decision  of  court  or  report  of  referee,  upon  trial  of  demurrer. 

1022.  Id. ;  upon  trial  of  the  whole  issue  of  fact. 

1023.  Parties  may  require  court  or  referee  to  determine  particular  questions. 

1024.  QutJifications  of  a  referee. 

1025.  Several  referees  may  be  appointed. 

1020.  Proceedings  regulated  where  there  are  several  referees. 

§  1008.  If  trial  by  jury  waived,  action  mtiBt  be  tried  by  the  court 

[Amended  by  Ch.  416  of  1877.]  In  an  action  triable  by  a  jury,  if  the  parties 
'waive  the  trial,  by  a  jury,  of  the  issue  of  fact,  the  action  must  be  tried  by  the 
court,  without  a  jury;  unless  a  reference  is  directed,  in  a  case  prescribed  by 
law.    But  such  an  action,  other  than  to  recover  damages  for  breach  of  a  con- 
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invct,  cannot  be  tried  by  the  ooort,  mthout  a  jnry,  unless  the  judge,  presid* 
in^  at  the  term  where  it  is  brought  on  for  trial,  assents  to  such  a  trial.  His 
xwisal  so  to  assent  annuls  a  waiter,  made  as  prescribed  in  subdivisioa 
seoond,  third,  or  fourth  of  the  next  section. 

§  1009.  Txial  by  jury ;  how  waived.  [Ambndbd  by  Ch.  416  of  1877.J 
A  party  may  waive  his  right  to  the  trial  of  the  issue  of  fact,  by  a  jury,  in 
any  of  the  following  modes : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  the  attorney  for 
the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury ;  or,  if  the  adverse 
party  so  moves  it,  by  failing  to  claim  a  trial  by  a  jury,  before  the  production 
of  any  evidence  upon  the  trial. 

§  1010.  Decision  upon  trial  by  the  conrtp  wlien  to  be  filed ;  conse* 
qpience  of  fiadlure.  Upon  a  trial,  by  the  court,  of  an  issue  of  fact  or  of  law, 
its  decision,  in  writing,  must  be  filed  in  the  clerk's  office,  within  twenty  days 
after  the  final  adjournment  of  the  term,  where  the  issue  was  tried.  .  If  it  is. 
not  80  filed,  either  party  may  move,  at  a  special  term,  for  a  new  trial  upon 
that  ground.  If  the  decision  has  not  been  filed,  when  the  motion  is  heard, 
the  court  must  make  an  order  for  a  new  trial,  either  absolutely,  or  unless  it 
is  filed,  within  a  time  specified  in  the  order.  If  an  order  for  a  new  trial  is 
made,  or  a  contingent  order  for  a  new  trial  becomes  absolute,  the  costs  of  the 
fixrmer  trial  abide  the  event. 

§  1011.  Reference  by  conaent ,  when  and  how  made.  [Amended  bt 
Ch.  542  OP  1879.]  Except  in  a  case  specified  in  the  next  section,  the  whole 
issue,  or  any  of  the  issues  in  an  action,  either  of  fact  or  of  law,  must  be 
referred,  upon  the  consent  of  the  parties,  manifested  by  a  vnitten  stipula- 
tion, si^ed  by  their  attorneys,  and  filed  with  the  clerk.  Where  the  stipu- 
lation does  not  name  the  referee,  he  may  be  designated  by  the  court,  on 
motion  of  either  party.  Where  the  stipulation  names  the  referee^  the  clerk 
must  enter  an  order,  of  course,  referring  the  issue  or  issues  for  trial,  to 
that  person  only.  If  the  referee  named  in  a  stipulation  refuses  to  serve,  or 
if  a  new  trial  of  an  action  tried  by  a  referee  so  named  is  granted,  the  court 
must  appoint  another  referee,  unless  the  stipulation  expressly  provides 
otherwise. 

§  1012.  Qnalification  of  the  last  section.  But  a  reference  shall  not  be 
made,  of  course,  upon  the  consent  of  the  parties,  in  an  action  to  annul  a  mar- 
riage, or  for  a  divorce  or  a  separation ;  or  an  action  against  a  corporation,  to 
obtain  a  dissolution  thereof,  the  appointment  of  a  receiver  of  its  property, 
or  the  distribution  of  its  property,  unless  it  is  brought  by  the  Attorney* 
General ;  or  an  action  wherein  a  defendant,  to  be  affected  by  the  result  of 
the  trial,  is  an  infant.  In  a  case  specified  in  this  section  where  the  parties 
consent  to  a  reference,  the  court  may,  in  its  discretion,  grant  or  refuse  a  refer- 
ence ;  and,  where  a  reference  is  granted,  the  court  must  designate  the  referee, 

§  1013.  Compulsory  reference  for  the  trial  of  issues ;  in  "what  cases    .a^ 
ft  may  be  made.    The  court  may,  of  its  own  motion,  or  upon  the  applica^  '^ '  ^*^. 
tion  of  either  party,  without  the  consent  of  the  other,  direct  a  trial  of  the     ^^r 
issues  of  fact,  oy  a  referee,  where  the  trial  will  require  the  examination  of  a 
long  account,  on  either  side,  and  will  not  require  the  decision  of  difficult  ^^4.  ^ 
questions  of  law.    In  an  action,  triable  by  the  court,  without  a  jury,  a  refer*  7' 

ence  may  be  made,  as  prescribed  in  this  section,  to  decide  the  whole  issue,  ^^^ 
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or  any  of  the  issues ;  or  to  report  the  referee's  finding,  upon  one  or  mcyre 
speci^c  questions  of  fact,  involved  in  the  issue. 

§  1014.  FrocaedlngB  where  the  reference  is  for  trial  of  part  of  the 
issnea  Where  a  reference  is  made,  as  prescribed  in  the  last  sectioii 
to  report  upon  a  specific  question  of  fact,  involved  in  the  issue,  and  the 
determination  of  one  or  more  other  issues  is  necessary,  in  order  to 
enable  the  court  to  render  judgment,  they  must  be  tried,  either  before  or 
after  the  filing  of  the  report,  as  the  court  directs,  and  either  by  a  jury,  or 
by  the  court  without  a  jury,  as  the  case  requires.  Where  they  are  inei  by 
a  jury,  application  for  a  judgment  must  be  made  upon  the  verdict  and  the 
report. 

§  1015.  Compnlsoiy  refsrence  upon  questioiis  Incidentally  arisiiig. 

The  court  may  likewise,  of  its  own  motion,  or  upon  the  application  of  either 

party,  without  the  consent  of  the  other,  direct  a  reference  to  take  an  account, 

^1  ^,')i .  and  report  to  the  court  thereon,  either  with  or  without  the  testimony,  after 

\  v^        '    interlocutory  or  final  judgment,  or  where  it  is  necessary  to  do  so,  for  the 

sy03        information  of  the  court;  and  also  to  determine  and  report  upon  a  question 

of  fact,  arising  in  any  stage  of  the  action,  upon  a  motion  or  otherwise,  except 

upon  thB  pleadings. 

8  1016.  Referee  to  be  sworn.  A  referee,  appointed  as  prescribed  in 
either  of  the  foregoiug  sections  of  this  title,  must,  before  proceeding  to  hear 
the  testimony,  be  sworn  faithfully  and  fairly  to  try  the  issues,  or  to  deter* 
mine  the  questions  referred  to  him,  as  the  case  requires,  and  to  make  a  just 
and  true  report,  according  to  the  best  of  his  understanding.  The  oath  may 
be  administered  hj  an  officer  specified  in  section  eight  hundred  and  forty- 
two  of  this  act.  But  where  all  the  parties,  whose  interests  will  be  affected 
by  the  result,  are  of  age,  and  present,  in  person  or  by  attomev,  they  may 
expressly  waive  the  referee's  oath.  The  waiver  may  be  made  by  written 
stipulation,  or  orally.  If  it  is  oral,  it  must  be  entered  in  the  referee's 
minutes. 

§  1017.  Witnesses  may  be  subpoenaed.  A  witness  may  be  subpoBnaed 
to  attend  before  a  referee,  appointed  as  prescribed  in  either  of  the  foregoing 
sections  of  this  title,  to  testify,  and,  in  a  proper  case,  to  bring  with  him  a 
book,  document,  or  other  paper,  as  upon  a  trial  by  the  court. 

§  1018.  Greneral  powers  of  a  referee,  upon  a  trial  The  trial,  by  a 
referee,  of  an  issue  of  fact,  or  of  an  issue  of  law,  must  be  brought  on  upon  like 
notice,  and  conducted  in  like  manner,  and  the  papers  to  be  furnished  there- 
upon are  the  same,  and  are  furnished  in  like  manner,  as  where  the  trial  is 
by  the  court,  without  a  jury.  The  referee  exercises,  upon  such  a  trial,  the 
same  power  as  the  court,  to  grant  adjournments,  to  preserve  order,  and  pun- 
ish the  violation  thereof.  Upon  the  trial  of  an  issue  of  fact,  the  referee 
exercises  also  the  same  power  as  the  court,  to  alluw  amendments  to  the  sum- 
mons, or  to  the  pleadings ;  to  compel  the  attendance  of  a  witness  by  attach- 
ment ;  and  to  punish  a  witness  for  a  contempt  of  court,  for  non-attendance, 
or  refusal  to  be  sworn,  or  to  testify.  Upon  the  trial  of  an  issue  of  law,  the 
referee  exercises  the  same  power  as  the  court,  to  permit  a  party  in  fault  to 
plead  anew  or  amend ;  to  direct  the  action  to  be  divided  into  two  or  more 
actions ;  to  award  costs,  and  otherwise  to  dispose  of  any  question,  arising 
upon  the  decision  of  the  issue  referred  to  him.  The  powers  conferred  by 
this  section,  are  exercised  in  like  manner,  and  upon  like  terms,  as  similar 
powers  are  exercised  by  the  court,  upon  a  trial. 

§  1019.  Refisree's  report ;  when  to  be  made ;  consequence  of  fiedhne. 

Upon  the  trial,  by  a  referee,  of  an  issue  of  fact,  or  an  issue  of  law,  or  where 
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<i  rtference  is  made  as  prescribed  in  section  1015  of  this  act,  the  referee^ s  written 
Teport  must  be  either  filed  with  the  clerk,  or  delivered  to  the  attorney  for 
one  of  the  parties,  within  sixty  days  from  the  time  when  the  cause  or  matter 
is  finally  submitted  ;  otherwise  either  party  may,  before  it  is  filed  or  deliv- 
ered, serve  a  notice,  upon  the  attorney  for  the  adverse  party,  that  he  elects 
to  end  the  reference.  In  such  a  case,  the  action  must  thenceforth  proceed, 
as  if  the  reference  had  not  been  directed ;  and  the  referee  is  not  entitled 
to  any  fees.    [Am'd  Ch.  397  op  1882.] 

[§  2  of  Ch.  397  of  1882.  This  act  shall  take  effect  immediatdy.  But  the 
amendment  made  by  this  act  to  section  one  thousand  and  nineteen  shall  not  apply 
to  a  reference  made  before  this  act  takes  effect ;  nor  shall  any  amendment^  made  by 
this  act,  invalidate  or  impair  the  effect  of  any  proceedings  heretofw^e  iaken,^ 

§  1020.  Double  or  other  increased  damages.  Where  the  double,  treble, 
or  other  increased  damages,  ai*e  given  by  statute,  the  decision  of  the  court, 
or  the  report  of  the  referee,  must  specify  the  sum  awarded  as  single  dam- 
ages, and  direct  judgment  for  the  increased  damages. 

§  1021 .  Decision  of  court  or  report  of  referee,  upon  trial  of  demur- 
rer. [Amended  by  Ch.  542  op  1879.]  The  decision  of  the  court,  or  the 
report  of  a  referee,  upon  the  trial  of  a  demurrer,  must  direct  the  final  or 
interlocutory  judgment  to  be  entered  thereupon.  Where  it  directs  an  inter- 
locatory  judgment,  with  leave  to  the  party  in  fault  to  plead  anew  or  amend, 
or  permitting  the  action  to  be  divided  into  two  or  more  actions,  and  no  other 
issue  remains  to  be  disposed  of,  it  may  also  direct  the  final  judgment  to  be 
entered  if  the  party  in  fault  fails  to  comply  with  any  of  the  directions  given 
or  terms  imposed. 

fl022.  Id. ;  upon  trial  of  the  whole  issue  of  fact.  [Amended  bt  Ch. 
OP  1877.]  The  decision  of  the  court,  or  the  report  of  the  referee,  upon 
the  trial  of  the  whole  issue  of  fact,  must  state  separately  the  facts  found, 
and  the  conclusions  of  law ;  and  it  must  direct  the  judgment,  to  be  entered 
thereupon.  In  an  action,  where  the  costs  are  in  the  discretion  of  the  court, 
the  decision  or  report  must  award  or  deny  costs ;  and,  if  it  awards  costs,  it 
must  designate  the  party  to  whom  c^sts,  to  be  taxed,  are  awarded. 

§  1023.  Parties  may  require  conrt  or  refiaree  to  determine  particular 

qoestiona.  Before  the  cause  is  finally  submitted  to  the  court  or  the  referee, 
or  within  such  time  afterwards,  and  before  the  decision  or  report  is  rendered, 
as  the  court  or  referee  allows,  the  attorney  for  either  party  may  submit,  in 
writing,  a  statement  of  the  facts,  which  he  deems  established  by  the  evi- 
dence, and  of  the  rulings  upon  questions  of  law,  which  he  desires  the  court  or 
the  referee  to  make.  The  statement  must  be  in  the  form  of  distinct  propo- 
sitions of  law,  or  of  fact,  or  both,  separately  stated ;  each  of  which  must  be 
numbered,  and  so  prepared,  vrith  respect  to  its  length,  and  the  subject  and 
phraseology  thereof,  that  the  court  or  referee  may  conveniently  pass  upon 
it.  At  or  before  the  time,  when  the  decision  or  report  is  rendered,  the  court 
or  the  referee  must  note,  in  the  margin  of  the  statement,  the  manner  in 
which  each  proposition  has  been  disposed  of,  and  must  either  tile,  or  return 
to  the  attorney,  the  statement  thus  noted  ;  but  an  omission  so  to  do  does  not 
affect  the  validity  of  the  decision  or  report. 

§  1024.  Qualifications  of  a  referee.  A  referee  appointed'  by  the  court 
must  be  free  from  all  just  objections ;  and  no  person  shall  be  so  appointed, 
to  whom  all  the  parties  object,  except  in  an  action  to  annul  a  marriage,  or 
for  a  divorce,  or  a  separation.  A  judge  cannot  be  appointed  a  referee,  in 
an  action  brought  in  the  court,  of  which  he  is  a  judge,  except  by  the  written 
consent  of  the  parties ;  and,  in  that  case,  he  cannot  receive  any  compensa- 
tion as  referee. 
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§1025.  Several  refiBrees  may  be  appointed.  Whero  the  court  in 
authorized  to  appoint  a  referee,  it  may,  in  its  discretion,  appoint  either  one 
or  three.  And  where  a  reference  is  made  bv  consent  of  the  parties,  they 
may  select  any  number  of  referees,  not  ezoeemng  five. 

^6  1026.  ProceedingB  regulated  where  there  are  several  referees. 

"Wnere  the  reference  is  to  more  than  one  referee,  all  must  meet  together,  and 
hear  all  the  allegations  and  proofs  of  the  parties;  but  a  majority  may 
appoint  a  time  and  place  for  the  trial,  decide  any  question  which  arises  upon 
the  trial,  sign  a  report,  or  settle  a  case.  Either  of  them  may  administer  an 
oath  to  a  witness ;  and  a  majority  of  those  present,  at  a  time  and  place 
appointed  for  the  irial,  may  adjourn  the  trial  to  a  future  day. 

TITLE  III. 

Trial  jurors^  except  in  New  York  cmd  Kings  counties;  modecfeeleeting  thenij  and 

of  procuring  their  attendance, 

Abticlb  1 .  Qualifications  and  exemptions  of  trial  jurors. 

2.  Mode  of  selecting,  drawing,  and  proci:jing  the  attendance  of  trial  jurorBy  in 

ordinary  cases. 

3.  Mode  of  striking  and  procuring  a  special  jury,  and  of  procuring  a  foreign  jmy. 

4.  Penalties  for  non-att^dance. 


ARTICLE  FIRST. 

QDAXmOATIOira  AKD  ExBKPTIOVB  of  TBIA.L  JVBOBS. 

fiaonoir  1027.  Qualifications  of  trial  jurors. 

1028.  Additional  provision  respecting  property  qoalificatioilB* 

1029.  Certain  public  officers  disqualified.  { 

1030.  Persons  entitled  to  claim  exemption  from  service.  ! 

1031.  Evidence  of  exemption  in  certain  cases. 

1032.  When  juror  to  be  discharged  from  serving. 

1033.  When  juror  to  be  excusea  from  serving. 

1034.  Application  of  this  article,  as  respects  New  York  and  Kings  conntieB. 

§  1027.  QnaUficatioiis  of  trial  joxora.  In  order  to  be  qualified  to  8er7e» 
as  a  trial  juror,  in  a  court  of  record,  a  person  must  be  : 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of  the  county. 

2.  Not  less  than  twenty-one,  nor  more  than  sixty  years  of  age. 

3.  Assessed,  for  personal  property,  belonging  to  him,  in  his  own  right,  to 
the  amount  of  two  hundred  and  fifty  dollars ;  or  the  owner  of  a  freehold 
estate  in  real  property,  situated  in  the  county,  belonging  to  him  in  his  own 
right,  of  the  value  of  one  hundred  and  fifty  dollars  ;  or  the  husband  of  a 
woman  who  is  the  owner  of  a  like  freehold  estate,  belonging  to  her,  in  her 
own  right. 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm  or  decrepit. 

5.  Free  from  all  legal  exceptions ;  of  fair  character ;  of  approved  integ- 
rity ;  of  sound  judgment ;  and  well  informed. 

§  1028.  Additional  jnrovision  reapectingiiroiierty  qualification.    But 

a  person  who  was  assessed,  on  the  last  assessment-roll  of  the  town,  for  laud 
in  his  possession,  held  under  a  contract  for  the  purchase  thereof,  upon  which 
improvements,  owned  by  him,  have  been  made,  to  the  value  of  one  hundred 
and  fifty  dollars,  is  qualified  to  serve  an  a  trial  juror,  although  he  does  not 
possess  either  of  the  qualifications,  specified  in  subdivision  third  of  the  last 
section,  if  he  is  qualified  in  every  other  respect. 
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J\  1029.  Certain  pablic  offlcera  disqualiflAcL  Bach  of  the  fdlcmiiig^ 
C6IB  is  disqaalified  to  serve  as  a  trial  juror : 

1.  The  Gtovemor;  the  Lieutenant-Governor;  th«  Gbvemor's  private 
fleeretary. 

3.  The  Secretary  of  State;  the  Comptroller;  the  State  Treasurer;  the 
A^ttomey-Oeneral ;  the  State  Engineer  and  Surveyor;  a  Canal  Commis- 
sioner; an  Inspector  of  State  Prisons;  a  Canal  Appraiser;  the  Superintend* 
ent  of  Public  Instruction ;  the  Superintendent  of  the  Bank  Department ;  the 
Superintendent  of  the  Insurance  IDepartment ;  and  the  deputy  of  each  officer, 
specified  in  this  subdivision. 

3.  A  member  of  the  Legislature,  during  the  session  of  the  house,  of  which 
ke  is  a  member. 

4.  A  judge  of  a  court  of  record,  or  a  surro^te* 

5.  A  sheriff,  undernsheriff,  or  deputy*sh6n£ 

6.  The  clerk  or  deputy-clerk  of  a  court  of  record. 

§1030.  Paraons  entitled  to  olaiiii  exemption  from  MTviee.  [Akbnbbd 
BT  Ch.  542  OF  1879.]  Each  of  the  following  persons,  although  qualified,  is 
entitled  to  exemption  from  service,  as  a  trial  juror,  upon  his  claiming  exemp- 
tion therefirom : 

1.  A  clergyman,  or  a  minister  of  any  religion,  officiating  as  such,  and  not 
following  any  other  calling. 

2.  A  resident  officer  of,  or  an  attendant,  assistant,  teacher,  or  other  person, 
actually  employed  in  a  State  asylum  for  lunatics,  idiots,  or  habitual  drunk- 
aids. 

3.  The  agent  or  warden  of  a  State  prison ;  the  keeper  of  a  county  jail ;  or 
a  person  actually  employed  in  a  State  prison  or  county  jail. 

4.  A  practicing  physician  or  surgeon,  having  patients  requiring  his 
daily  professional  attention,  and  a  licensed  pharmacist  actually  engaged 
in  his  profession  as  a  means  of  livelihood.  [ Am'd  Ch.  226  OF  1890 ;  in 
effect  Sept.  1,  1890. 

5.  An  attorney  or  counsellor  at  law  regularly  engaged  in  the  practice  of 
the  law,  as  a  means  of  livelihood. 

6.  A  professor  or  teacher,  in  a  college  or  academy. 

7.  A  person  actually  employed  in  a  glass,  cotton,  linen,  woollen,  or  iron 
manufacturing  company,  by  the  year,  month,  or  season. 

8.  A  superintendent,  engineer,  or  collector,  on  a  canal,  authorized  by  the 
lavrs  of  the  State,  which  is  actually  constructed  and  navigated. 

9.  A  master,  engineer,  assistant-engineer,  or  fireman,  actually  employed 
upon  a  steam-vessel,  making  regular  trips. 

10.  A  superintendent,  conductor,  or  engineer,  employed  by  a  railroad 
oomp  my,  other  than  a  street  railroad  company ;  or  an  operator,  or  assistant- 
operator,  employed  by  a  telegraph  company ;  who  is  actually  doing  duty  in 
an  office,  or  along  the  railroad  or  telegraph  line  of  the  company,  by  which 
he  is  employed. 

11.  An  officer,  non-commissioned  officer,  musician,  or  private  of  the 
national  guard  of  the  State,  performing  militiary  duty ;  or  a  person,  who  has 
been  honorably  discharged  from  the  national  guiurd,  after  five  years'  service, 
in  either  capacity. 

12.  A  person  who  has  been  honorably  discharged  from  the  military  forces 
cf  the  State,  after  seven  years'  faithful  service  therein.  But  in  order  to 
entitle  a  person  to  exemption,  under  this  subdivision,  his  service  must  have 
been  performed  before  the  twenty-third  day  of  April,  eighteen  hundred  and 
sixty-two,  either  as  a  general  or  staff-officer,  or  as  an  officer,  non-commis- 
sioned officer,  musician,  or  private,  in  a  uniformed  battalion,  company,  or 
troop  of  the  militia  of  the  State,  and  armed,  uniformed,  and  equipped, 
aeooiding  to  law;  or  a  portion  thereof,  during  that  period  and  in  that 
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capacity,  and  the  remainder,  since  the  twenty-third  day  of  April,  eighteen 
hundred  and  sixty-two,  as  a  member  of  the  national  guard  of  the  State. 

13.  A  member  of  a  fire  company,  or  fire  department,  duly  organized 
according  to  the  laws  of  the  State,  and  performing  his  duties  therein ;  or  i^ 
person  wno,  after  faitiifullv  serving  .five  successive  years  in  such  a  fire  com- 
pany, or  fire  department,  has  been  honorably  discharged  therefrom. 

14.  A  dvly  licensed  engineer  of  steam  boilers,  actually  employed  as  such, 

15.  A  person  otherwise  specially  exempted  by  law.  [Am'd  Ch.  400  of 
1883.] 

§  1031.  Bvidenoe  of  eamnpttoiL  The  evidence  of  the  right  to  ezemp* 
tion  as  prescribed  in  the  last  section  is  as  follows : 

1.  Under  subdivision  second  thereof,  the  certificate  of  the  superintendent' 
or  other  principal  officer  of  the  asylum. 

2.  Dnaer  subdivision  third  thereof,  the  certificate  of  the  warden  or  other 
principal  officer  of  the  State  prison,  or  the  sheriff  of  the  county,  as  the  case 
requires. 

3.  Under  subdivision  eleventh  thereof,  where  the  applicant  is  a  non-com- 
missioned officer,  musician,  or  private,  in  a  company  or  troop  of  the  national 
guard,  the  certificate  of  the  commanding  officer  or  the  company  or  troop,. 
accompanied  with  proof  by  affidavit  of  the  genuineness  of  the  signatore 
thereto. 

4.  Under  the  last  clause  of  subdivision  eleventh,  or  under  subdivision 
twelfth  thereof^  in  the  discretion  of  the  court,  the  discharge  of  the  person 
from  military  service,  if  it  shows  the  facts   entitling  him  to  exemption. 

6.  Under  m&  first  clause  of  subdivision  thirteenth  thereof,  where  the  appli- 
cant is  under  the  rank  of  foreman,  the  certificate  of  the  foreman,  or  other 
chief  officer  of  the  company  to  which  the  applicant  belongs,  accompanied 
with  proof,  by  affidavit,  of  the  genuineness  of  tbe  signature  thereqf, 

6.  Under  the  last  clause  of  subdivision  thirteenth  thereof,  the  certificate 
of  the  chief  engineer  of  the  fire  department  of  the  city  or  village  where  the 
service  was  performed,  or  of  the  mayor  or  president  of  the  city  or  village, 
aooompanied  toith  proofs  by  affldaoU  or  acknowledgment^  of  the  genuineness  qf  the 
signature  thereof  which  cerUfkale,  so  proved,  cuxompanied  by  a  notice  indorsed 
thereon  that  the  applicant  claims  exemption  from  jury  duty  for  a  period  specified 
therein,  may  be  filed  in  the  office  of  the  clerk  of  the  county  where  such  applieant 
resides,  From  the  date  of  such  ftUng,  such  appUoant  shaU  not  be  liable  to  perforin 
any  jury  duty  in  the  county  where  such  certifloate  and  notice  are  filed  during  the 
period  spedfiedin  such  notice;  and  the  county  derk  s?iaU  thereupon  erase  the  name 
of  such  applicant  from  the  jury  lists  and  destroy  the  ballot  btfore  drawing  another 
jury,  A  certificate  specified  in  subdivisions  one,  two,  three  and  five  of  this ' 
section  must  be  dated  within  three  months  prior  to  the  time  of  presenting  it 
and  filed  with  the  clerk  of  the  court  to  which  it  is  presented.  In  case  the 
eerUficate  and  notice  promdedfor  in  subdivision  six  of  this  section  is  not  filed  ae 
therein  provided  the  applicant  shaU  not  be  entitled  to  exemption  for  any  cause  specie 
fled  in  the  last  dause  of  subdivision  thirteen  of  section  one  thoiieand  and  thirty  qf 
this  act.    [Am'b  Ch.  65  of  1886.] 

§  1032.  When  Jmxir  to  be  discharged  from  serving.  The  court  must 
discharge  a  person  from  serving  as  a  trial  juror,  in  either  of  the  following 
cases: 

1.  Where  it  satisfactorily  appears  that  he  is  not  qualified. 

2.  Where  it  satisfactorily  appears  that  he  is  exempt,  and  he  claims  the 
benefit  of  the  exemption. 

Where  a  person  is  discharged,  for  either  of  the  causes  specified  in  this 
section,  the  clerk  must  destroy  the  ballot,  containing  his  name. 

§  1033.  When  jurar  to  be  ezonsed  from  serving.    Upon  satisfiictoEy 
proof  of  the  facts,  a  court,  at  the  term  to  which  a  person  is  returned  as  a 
trial  juror,  must  excuse  him  from  serving  during  the  whole,  or  a  portion  of 
the  term,  in  either  of  the  following  cases : 
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1.  "Wliere  be  is  a  justice  of  the  peace,  or  executes  any  other  civil  ofSce^ 
fte  duties  of  which  are,  at  the  time,  inconsistent  with  his  attendance  as  & 
juror. 

2*  Where  he  is  a  teacher  in  a  school,  actually  employed  and  serving  as 
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3.  Where,  for  any  other  reason,  the  interests  of  the  public,  or  of  the 
joror,  will  be  matenally  injured  by  his  attendance ;  or  his  own  health,  or 
flie  health  of  a  member  of  his  family,  requires  his  absence ;  or  he  is  tempo-' 
larily  incapacitated,  for  any  reason,  from  properly  discharging  the  duties  of 
a joTor. 

Where  a  person  is  excused,  in  either  of  the  cases  specified  in  this  section, 
the  ballot,  containing  his  name,  must  be  returned  to  the  box  from  which  it 
was  taken. 

S  1034.  AppUcation  of  this  article,  as  respects  New  Tork  aiid 
KmgB  counties.  Section  ten  hundred  and  twenty-nine  of  this  act  applies 
thioughout  the  State.  The  remainder  of  this  article  does  not  apply  to  the 
city  and  county  of  New  York,  or  the  county  of  Kings. 

ARTICLE   SECOND. 
Uoom  OF  asLSonva,  DBAwnro  aitd  pBociTBiKa  thb  ATHomAirGB  oy  Tbial  Jubobs,  rm 

OBDQTAST  CaSBS. 

tenov  1085.  Certain  town  officers  to  make  lists  of  trial  Jurors. 
L036.  Names  of  larors  to  be  taken  from  assessment-rolL 
L087.  Duplicate  jury  list  to  be  made  and  filed. 
1038.  County  clerk  to  make  and  deposit  ballots. 
10S9.  County  clerk  to  destroy  old  ballots. 
LOiO.  Jurors  so  returned  to  serve  for  thr«e  years. 

L041.  Wards  of  certain  cities  to  be  consider^  towns ;  rule  in  other  cities^ 
L042.  When  and  how  many  jurors,  for  courts  of  record,  to  be  drawn. 
L048.  Notice  of  drawing^. 

1044.  Sheriif  and  county  judge  to  attend  drawing. 
L046.  SheriiTor  coimty  jud^  not  appearing,  to  be  again  notified,  etc 
L046.  Certain  ofiScers  reqmred  to  be  present  at  drawing. 

L047.  Mode  of  drawing  jurors ;  minute  of  drawing ;  list  to  be  delivered  to  sherifl^ 
1048.  SherifiT  to  notify  jurors  and  make  return. 
1049    Applicants  to  be  fdrmshed  with  copies  of  jury  lists. 
L050   Names  of  jurors  who  have  served,  to  be  kept  in  separate  box. 
L051.  Jurors  to  be  drawn  from  that  box,  when  first  box  is  exhausted. 
L052.  A  third  jury  box  to  be  kept 
L053.  When  old  ballots  therein  to  be  destroyed,  and  new  ballots  deposited. 

1054.  Jurors,  when  to  be  drawn  from  third  box, 

1055.  How  such  jurors  to  be  notified. 

1056.  Justice  of  supreme  court,  or  county  judge,  may  order  drawing  of  additional 
jurors. 

L067.  Proceedings  upon  such  order. 

L058.  For  what  courts,  and  by  whom,  additional  furors  may  be  ordered. 

L059    How  such  additional  jurors  drawn  and  notified. 

L060.  Power  of  county  jud|^  as  to  attendance  of  jurors. 

1061.  Powers  of  deputy  county  clerk,  under  this  article. 

1062.  This  article  not  applicable  to  New  York  and  Kings  counties. 

§  1035.  Certain  town  officers  to  make  lists  cf  trial  jnroxs.  The^ 
BupemaoTy  town  clerk  and  assessors  of  each  town,  must  meet  on  the  first 
Monday  of  July,  in  the  year  one  thousand  eight  hundred  and  seventy-eight,, 
and  in  each  third  year  thereafter,  at  a  place  within  the  town,  appointed  by 
the  supervisor ;  or,  in  case  of  his  absence,  or  of  a  vacancy  in  his  office,  by 
the  town  clerk ;  for  the  purpose  of  making  a  list  of  persons  to  serve  as  trial 
Jurors  for  the  then  ensuing  three  years.  If  they  fail  to  meet  on  the  day 
specified  in  this  section,  tiiey  must  meet  as  soon  tiiereafter  as  practicable. 

§  1086.  Names  of  jmxxis  to  be  taken  from  asseasment-rolL  [AMEirDEn 
BT  Ch.  416  OF  1877.1  At  the  meeting  specified  in  the  last  section,  the  officers 
present  mnrt  select  nom  the  last  assessment-roll  of  the  town,  and  make  a  list 
of  the  names  of  aU  persons  whom  they  believe  to  be  qualified  to  serve  as 
«dj™arB,«p«acribedinthela«t«ticle.  ^ 
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§  1037.  Duplicate  Jury  UstB  to  be  made  and  filed.  Duplicate  lists  of 
the  names  of  the  persons  so  selected,  showing  the  place  of  residence,  and 
other  proper  additions,  of  each  of  them,  as  lar  as  those  particulars  can  be 
conveniently  ascertained,  must  be  made  out  and  si^ed  by  the  officers,  or  a 
majority  of  them.  Within  ten  days  after  the  meetmg,  one  of  the  lists  must 
be  transmitted  by  those  officers  to  the  county  clerk,  and  £Qed  by  him ;  and 
the  other  must  be  filed  with  the  town  clerk. 

§  1038.  Oonnty  derk  to  make  and  depoelt  ballotB.  On  the  first 
Monday  of  August,  after  the  lists  have  been  tntnsmitted  to  him,  the  county- 
clerk  must  prepare  suitable  ballots,  by  writing  the  name  of  each  person 
thus  selected,  aa  contained  in  the  lists,  with  his  place  of  residence,  and  other 
additions  on  a  separate  piece  of  paper.  The  ballots  must  be  uniform,  as 
nearly  as  may  be,  in  appearance ;  ana  the  clerk  must  deposit  ihem  in  the 
box,  kept  for  that  purpose. 

§  1039.  Coun^  derk  to  destroy  old  ballots.  [Ambnbbb  bt  Ch.  106 
OP  1880.]  Before  depositing  the  ballots,  the  county  clerk  must  destroy  each 
ballot,  remaining  in  either  of  the  boxes  kept  by  him,  and  containing  the 
name  of  a  resident  of  a  town,  for  which  a  new  list  has  been  transmitted.  If, 
for  any  reason,  the  list  from  a  town  is  not  received  by  the  county  clerk,  by 
the  firat  Monday  of  August,  he  shall  give  immediate  notice  thereof  to  the 
town  clerk,  and  it  must  be  transmitted  as  soon  thereafter  as  practicable ;  and 
if  after  the  same  is  received  by  the  county  clerk  it  has  been  or  shall  be  lost 
or  destroyed,  he  must  forthwith  give  notice  thereof  to  the  town  clerk,  and  a 
copy  of  the  duplicate  list  on  file  in  the  town  clerk's  office,  certified  by  him 
to  be  correct,  or  if  that  duplicate  is  also  lost  or  destroyed  or  cannot  be  found, 
a  new  list  to  be  made  forthwith  as  prescribed  for  making  the  original  list, 
must  be  transmitted  to  the  county  clerk  as  soon  thereafter  as  practicable ; 
and  the  county  clerk  must  prepare  new  ballots,  and  destroy  the  old  ballots, 
containing  the  names  of  residents  of  that  town  immediately  after  the  receipt 
by  him  of  the  list  therefrom. 

§  1040.  J'nrorB  bo  returned  to  serve  for  three  yeara  Ef^;h  person, 
whose  name  is  contained  in  a  list,  so  transmitted,  must,  unless  he  is  excused 
or  discharged,  serve,  as  a  trial  juror,  for  three  years  from  the  first  Monday 
of  August  of  that  year,  and  thereafter  until  another  list  from  his  town,  is 
received  and  filed. 

§  1041.  "Wards  of  certain  cities  to  be  considered  to^ns.  Role  in 
other  cities.  [Amended  by  Gh.  416  op  1877.]  Each  ward  of  the  city  of 
Utica  is  considered  a  town  for  the  purposes  of  this  article ;  and  the  super* 
visor  and  assessor  of  that  ward  must  execute  the  duties  of  the  supervisor, 
town  clerk  and  assessors  of  a  town,  as  prescribed  in  the  foregoing  sections  of 
this  article ;  except  that  a  duplicate  of  the  list  of  jurors  made  by  them 
must  be  filed  in  the  office  of  the  clerk  of  the  city.  In  the  city  of  Albany  the 
recorder  of  scud  city  ahaU  perform  the  dutiea  imposed  by  this  title  upon  the  super- 
waor,  town  derk  and  assessors  of  tovms.  In  Albany  county j  grand  jurors  shall 
hereafter  be  dravm  from  the  box  containing  the  names  of  petit  jurors  selected 
f^r  said  county  in  the  same  manner  as  petit  jurors^  and  hereafter  no  sepa/raJbe  lisi 
qf  grand  jurors  shaU  be  prepared  for  said  county.  In  each  of  the  other  cities 
of  the  state  the  like  duties  must  be  performed  by  the  officers,  and  in  the 
manner  prescribed  by  law.  A  city,  wherein  two  or  more  assessors  are 
elected  for  the  entire  city,  is  considered  a  town  for  the  purposes  of  this  article, 
except  where  the  officers  who  are  to  perform  the  duties  of  the  supervisor, 
town  clerk  or  assessor,  as  prescribed  in  this  article,  are  specially  designated 
by  law.    [Am'd  Ch.  632  of  1881.] 

§  1042.  When  and  how  manyjnroKSyfbrooints  of  record,  to  be  drawOi 
On  a  day,  designated  by  the  county  clerk,  not  less  than  fourteen,  nor  more 
than  twenty  da3rs,  before  the  day  appointed  for  holding  each  term  of  the 
circuit  court ;  or  of  the  court  of  oyer  and  terminer,  where  a  circuit  court  is 
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not  appointed  to  be  held  at  the  same  time ;  or  of  the  coanty  coorti  except  s 
tenn  designated  for  the  hearing  and  decision  of  motions,  and  trial  and  other 
proceedings,  without  a  jury ;  or  of  the  court  of  sessions,  where  a  term  of  th» 
wanW  court  is  not  appointed  to  be  held  at  the  same  time ;  or  of  a  mayor's  or 
lecorder's  court  at  which  issues  are  triable  by  a  jury ;  or  on  the  day  to  which 
the  drawing  is  adjourned,  as  prescribed  in  section  1046  of  this  act,  the  clerk 
of  the  county,  in  which  the  term  is  to  be  held,  must  draw  the  names  of 
thirty-six  persons,  and  any  additional  number,  ordered  according  to  law,  io 
asrve  as  tnal  jurors  at  the  term. 

§  1043.  Notice  of  drawing.  At  least  six  days  before  the  drawing,  the 
eoanty  clerk  must  publish  a  notice  thereof,  in  a  newspaper  published  in  the 
coanty,  if  there  is  one ;  or,  if  there  is  none,  he  must  affix  a  notice  thereof 
OQ  the  outer  door  of  the  building,  where  the  term,  for  which  the  jurors  are 
to  be  drawn,  is  appointed  to  be  held.  He  must,  also,  at  least  three  days 
before  the  time  appointed  for  the  drawing,  cause  notice  thereof  to  be  served 
upon  the  sheriff  of  the  county,  and  upon  the  county  judge,  or,  in  case  of  his 
abaence,  upon  the  special  county  judge,  or,  in  a  county  where  there  is  no 
special  county  judge,  upon  a  justice  of  sessions. 

§  1044.  Sheriff  and  county  jndgo  to  attend  drawing.  At  the  time  so 
apDointed,  the  sheriff  of  the  county,  or  his  under-sheriff,  and  the  county 
jno^,  or  if  notice  has  been  served  upon  another  officer,  in  the  absence  ca 
the  latter,  as  prescribed  in  the  last  section,  either  the  county  judge,  or  that 
officer,  or  both,  must  attend  at  the  clerk's  office  of  the  county,  to  vritness  the 
drawing  of  the  jurors. 

§  1045.  Sheriff  or  ooonty  jndge  not  appearing,  to  be  again  notified, 

^  If  the  sheriff  or  under-sheriff,  and  either  the  county  judge,  or,  in  a 
case  speciiied  in  the  last  section,  an  officer  in  place  of  the  county  judge,  do 
Bot  appear,  the  clerk  must  adjourn  the  drawing  of  the  jurors  to  the  next 
day.  Thereupon,  the  clerk  must  forthwith  cause  to  be  served  upon  the 
absent  sheriff  or  county  judge,  or  two  or  more  justices  of  the  peace  of  the 
eoanty,  notice  to  attend  the  <&awing  on  the  adjourned  day. 

§  1046.  Certain  ofiloerB  required  to  be  present  at  drawing.    If  the 

sheriff  or  under-sheriff,  and  the  county  judge,  or  if  the  sheriff,  under-sheriff^ 
or  coanty  judge,  together  with  two  justices  of  the  peace  of  the  county,  ap- 
pear at  the  adjourned  day,  but  not  otherwise,  the  clerk  must  proceed,  in  the 
presence  of  the  officers  so  appearing,  to  draw  the  jurors, 

8 1047.  Mode  of  drawing  jurors ;  minnte  of  drawing ;  list  to  be 
delivered  to  sheriff    The  drawing  must  be  conducted  as  follows : 

1.  The  clerk  must  shake  the  box  containing  the  ballots,  so  as  thoroughly^ 
b)  mix  them. 

^  2.  He  must  then,  without  seeing  the  name  contained  in  any  ballot,  pub* 
ficly  draw  out  of  the  box  one  ballot ;  and  continue  to  draw,  in  like  manner, 
one  ballot  at  a  time,  until  the  requisite  number  has  been  drawn. 

3.  A  minute  of  the  drawing  must  be  kept,  by  one  of  the  attending  officers^ 
in  which  must  be  entered  the  name  contained  in  each  ballot  drawn,  before 
another  ballot  is  drawn. 

4.  If,  after  drawing  the  requisite  number,  the  name  of  a  person  has  been 
^wn,  who  is  dead,  or  insane,  or  who  has  permanently  removed  from  the 
^onty,  to  the  knowledge  of  an  attending  officer,  an  entry  of  that  fact  must 
be  made  in  the  minute  of  the  drawing,  and  the  ballot,  containing  that  per* 
fJn's  name,  must  be  destroyed.  Whereupon,  another  ballot  must  be  drawn, 
^  its  place,  and  the  name  contained  therein  must  be  entered,  in  Uke 
ner,  in  the  minute  of  the  dra¥mig. 
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5.  The  same  proceedings  must  be  had,  as  often  as  necessary,  until  the 
lequiflite  number  of  jurors  has  been  obtained. 

6.  Ihe  minute  of  the  drawing  must  then  hsj  rwned  by  the  clerk,  and  the 
oCher  attending  officers,  and  fil^  in  the  clerk's  office. 

7.  A  list  of  the  names  of  the  persons  so  drawn,  showing  the  place  of  resi- 
dence, and  other  proper  additions,  of  each  of  them,  and  specifying  for  what 
eourt  and  term  they  were  drawn,  must  be  made  and  certified  by  the  .clerk, 
and  the  other  attending  officers,  and  delivered  to  the  sheriff  of  the  county. 

6  1048.  Sheriff  to  notlQr  jnrois  and  make  return.  The  sheriff  must, 
at  least  six  days  before  the  day  appointed  for  holding  the  term,  £erve,  upim 
each  person  named  in  the  list,  personally,  or  by  leaving  it  at  his  residence, 
with  a  person  of  proper  age  and  discretion,  a  written  notice  to  attend  tibe 
term*  He  must  nle  the  list  with  the  clerk  of  the  court,  at  or  before  the 
epening  of  the  term ;  with  a  return,  indorsed  thereupon,  or  annexed  thereto, 
ander  his  hand,  naming  each  person  notified,  and  specifying  the  manner  in 
which  he  was  notified. 

§  1049.  Applicanta  to  be  ftimiahed  with  ooplea  of  jury  UatB.    The 

county  clerk,  or  the  sheriff,  must  furnish  a  copy  of  the  list  of  trial  jurors, 
drawn  to  attend  a  term,  to  any  person  applying  to  him  therefor,  and  paying 
the  fees  allowed  by  law. 

§  1060.  Naznea  of  jmoni  who  have  served,  to  be  kqpt  in  aepaxate 

After  the  adjournment  of  the  term,  at  which  trial  jurors  have  been 
returned,  as  prescribed  in  the  last  section  but  one,  the  clerk  must  depoeU 
the  ballots,  containing  the  names  of  those  who  attended  and  served,  im 
another  box,  kept  by  him.  The  ballots,  containing  ttie  names  of  those  who 
did  not  appear  and  serve,  which  have  not  been  destroyed,  as  prescribed  in 
article  first  of  this  title,  must  be  returned  to  the  box  from  which  they  were 
taken. 

8  1061.  Jnroni  to  be  drawn  ftosn  that  boa^  when  fiiat  box  is 
aopiaasted.  If,  at  the  time  of  drawinr^  trial  jurors  for  a  term,  there  is  not 
a  suffideut  number  of  ballots  remaining  in  the  first  box,  the  clerk,  after 
drawing  all  the  ballots  therein,  must  draw  the  necessary  number  from  the 
aeoond  box,  containing  the  names  of  those  jurors  who  have  before  served,  aa 
prescribed  in  the  last  section ;  and  must  continue  to  draw  from  that  box^ 
nntil  new  lists  of  jurors  are  transmitted  by  the  town  officers. 

\  "iV  A      §  ^^^*  '^  ^^'^'^  ^^^"^  ^'^^^  ^  ^  iufpt    The  county  clerk  must  keep,  in 

1^^  ^     '  addition  to  the  two  boxes  specified  in  the  last  two  sections,  a  third  box,  in 

y^^T^        which  he  must  deposit  duplicate  ballots,  containing  the  names,  with  the 

proper  additions,  of  all  x>ersons,  selected  and  returned  as  trial  jurors,  who 

^residein  thA^city  jHLtQjgn^where  a  trial  term  of  a  court  of  record  is  appointed 

tol5e  nelc^  piuBuantiolaw. 

f  1063.  When  old  ballota  therain  to  be  deatroyed,  and  new  baUota. 

depoaited.  The  ballots,  kept  in  the  third  box,  must  be  destroyed  by  the 
elerk,  and  new  balbts  must  be  deposited  therein  by  him,  at  the  same  time, 
and  under  like  circumstances,  as  prescribed  in  this  article,  with  respect  to 
the  destruction  of  the  old  ballots,  and  the  depositing  of  new  ballots,  in  tho 
first  box. 

§  1064.  Jmoia,  when  to  be  drawn  flrom  third  box.  If  a  sufficient 
number  of  trial  jurors,  duly  drawn  and  notified,  do  not  attend  or  cannot  be 
obtained,  to  form  a  jury,  the  court  may,  in  its  discretion,  direct  the  sheriff 
to  draw  from  the  third  box,  in  thb  nreaence  of  the  court,  the  namae  of  aa 
jnaoy  penuna  aa  the  coart  deeoM  somcient  for  thai  poipose* 
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§  1055.  How  sach  jfjror  to  Ije  notified.  The  sheriff  must  forthwith 
notify  each  person  so  drawn,  and  make  a  return,  as  prescribed  in  title  fifth 
of  tms  chapter,  where  talesmen  are  required  to  attend ;  and  the  provisions 
of  that  title  apply  to  each  person  so  notified. 

1 1056.  Jnsticoof  siiproino  oonrt,  or  ooimty  judge,  may  order  dxss^^ 
ing  of  additional  jurors.  A  justice  of  the  supreme  court,  appointed  to 
hold  a  term  of  the  circuit  court,  or  to  preside  at  a  term  of  the  court  of  oyer 
and  terminer,  may,  by  an  order  under  his  hand,  direct  that  such  a  number 
of  jurors,  as  he  deems  necessary,  not  exceeding  twenty-four,  be  drawn  for 
that  term,  in  addition  to  the  thirty-six  jurors,  to  be  drawn  as  prescribed  in 
the  foregoing  sections  of  this  article.  A  county  jud^e  may,  in  like  manner, 
direct  the  drawing  of  a  like  additional  number  of  jurors,  for  a  term  of  the 
county  court,  or  of  the  court  of  sessions  to  be  held  in  his  county. 

§  1057.  FrooeedingB  upon  such  order.  An  order,  made  as  prescribed 
in  the  last  section,  must  be  delivered  to  the  clerk  of  Iplie  county*,  in  which  the 
term  is  to  be  hold,  at  least  twenty  days  before  the  day  appointed  for  the 
GpDunencement  thereof ;  ajid  the  clerk  must  forthwith  fileii.  Thiaacticle 
applies  to  the  additional  jurors,  so  required  to  be  drawn. 

8 1056.  For  wbat  courts,  and  by  whom,  additional  jurors  may  be 
entered.  At  a  term  of  the  circuit  court,  or  court  of  oyer  and  terminer,  or 
of' the  county  court,  or  court  of  sessions,  an  order  may  be  made  by  the  conrt^ 
requiring  the  clerk  of  the  county  to  draw,  and  the  sheriff  to  notify,  any 
nomber  of  trial  jurors,  specified  in  the  order,  which  the  court  deems  neces- 
Buy,  to  attend  uiat  term,  or  a  term  thereafter  to  be  held,  either  by  original 
appointoient  or  by  adjournment,  at  the  commencement  thereof,  or  on  a  paiy 
ticalar  day,  specified  in  the  order. 

§  1069.  How  such  additional  jurors  drawn  and  notified.  The  clerk 
must  thereupon  forthwith  bring  into  court,  all  the  boxes,  wherein  ballots, 
coDtaining  the  names  of  trial  jurors  are  deposited,  as  prescribed  in  this 
article ;  and  must,  in  the  presence  of  the  court,  publicly  draw  from  such  box 
Of  boxes  as  the  court  directs,  the  number  of  trial  jurors  specified  in  the  order. 
The  clerk  must  make  and  certify  two  lists  of  the  persons  so  drawn ;  and 
must  file  one  list  in  his  office,  and  deliver  the  other  to  the  sheriff.  The 
sheriff  most  thereupon  immediately  notify  each  person  so  drawn,  to  attend, 
as  specified  in  the  order. 

§  1060.  Power  of  county  judge,  as  to  attendance  of  jurors.  The 
county  judge  may,  at  the  time  of  drawing  trial  jurors  to  attend  a  term  of  the 
eqnnW  court,  or  court  of  sessions,  make  an  order  designating  a  particidar 
day,  during  the  term  when  the  jurors  must  attend,  or  two  or  more  particular 
days,  upon  each  of  which  a  portion  of  the  jurors  must  attend.  The  ^eriff 
mu^  thereupon  notify  them  to  attend,  as  specified  in  the  order. 

^1061.  Power  of  deputy  coonty  clerk,  under  tiiis  article.    The 

d^uty  county  clerk  possesses,  in  the  absence  of  the  county  clerk  from  his 
eQ}ae,  or  from  the  sitting  of  a  term  of  the  court,  the  powers  conferred  by 
ims  article  upon  the  county  clerk. 

9ilM3»^  TUB  article  not  applicable  to  New  Tork  and  Kings  conn-. 
all    This  article  does  not  apply  to  the  city  and  county  of  New  York,  or  to 
the  ooonty  of  Kings. 
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ARTICLE  THIRD, 

Moi>B  OF  STBIKENa  AHD  FROOimiira  ▲  BPBCUJs  JmtT,  AlTD  OF  FBOODBOra  Jl  TOVmOK  JOBT« 

Bbotiok  1063.  What  conrta  may  order  a  special  jnry  to  be  struck. 
1064.  PaHy  obtaining'  order  to  give  eight  days'  notice. 
1066. '  Mode  of  striking  jury. 

1066.  Jurors  so  drawn  to  be  notified  to  attend. 

1067.  Jury  to  be  formed  as  in  other  cases. 

1068.  Provision  where  clerk  or  commissioner  of  Jurors  is  Interestod* 

1069.  Party  applying  for  special  jury  to  pav  expenses. 

1070.  Copy  of  order  for  foreign  jur^  to  be  aelivered  to  sheriff. 

1071.  Mode  of  obtaining  a  foreign  jury. 

g  1063.  Wliat  conrty  may  order  a  special  jury  to  be  stmck.    Wheie 

it  appears  to  the  court,  that  a  fair  and  impartial  trial  of  an  issue  of  fact, 
triaDie  by  a  jury,  joined  in  an  action,  pending  in  the  supreme  court,  or  in  a 
superior  city  court,  cannot  be  bad  witbout  a  struck  jury,  or  that  the  im- 
portance or  intricacy  of  the  case  requires  such  a  jury,  the  court  must  make 
an  order,  upon  notice,  directing  a  special  jury  to  be  struck,  for  the  trial  of 
the  issue.  The  order  must  specify  the  term,  and  it  may  specify  a  particu- 
lar day  in  the  term,  when  the  jurors  must  attend. 

J\  1064.  Party  obtaining  order  to  give  eight  days'  notice.  Unless  the 
er  specifies,  or  directs  the  officer,  who  is  to  strike  the  jury,  to  fix,  a  time 
for  the  parties  to  attend,  the  party  obtaining  it  must  give  at  least  eight 
days'  notice  of  the  time,  when  be  will  attend,  before  the  clerk  of  the  county 
in  which  the  action  is  triable,  or,  if  it  is  triable  in  the  city  and  county  of 
New  York,  or  the  county  of  Eangs,  before  the  commissioner  of  jurors,  or,  if 
it  is  triable  in  the  superior  court  of  Buffalo,  before  the  clerk  of  that  courti 
for  the  purpose  of  having  the  jury  struck. 

§  1065.  Mode  of  striking  jnry.  [Amended  bt  Ch.  416  of  1877.]  At 
the  time  appointed,  the  clerk,  or,  in  his  absence,  the  deputy-clerk,  or  the 
commissioner,  as  the  case  requires,  must  attend  at  his  office,  with  the  original 
lists  or  books,  filed  or  kept  in  his  office,  as  required  by  law,  containing  the 
names  of  the  persons  who  are  then  liable  to  serve  as  trial  jurors ;  and,  in  the 
presence  of  the  parties,  or  their  attorneys,  or  counsel,  must  strike  a  trial 
jury,  as  follows : 

1.  The  clerk,  deputy-clerk,  or  commissioner,  must  select  from  the  lists  or 
books,  the  names  of  forty-eight  persons,  whom  he  deems  most  indifferent 
between  the  parties,  and  best  qualified  to  try  the  issue ;  and  must  make  and 
certify  a  list  of  those  names. 

2.  The  party,  on  whose  application  the  special  jury  was  directed  to  be 
struck,  or  his  attorney  or  counsel,  may  then  first  strike  from  the  list  one 
name ;  the  adverse  party  or  his  attorney  or  counsel  may  then  strike  there- 
from one  name ;  and  so  alternately,  until  each  party  has  stricken  out  twelve 
names. 

8.  If  either  party  fails  to  attend,  at  the  time  and  place  of  striking  the 
jury,  or  neglects  to  strike  out  a  name,  the  clerk,  deputy-clerk,  or  commis- 
sioner, must  strike  for  him. 

4.  The  clerk,  deputy-clerk,  or  commissioner,  must  thereupon  make  out  a 
list  of  the  names  of  the  twenty-four  persons  not  stricken  out,  and  must 
certify  that  it  is  a  correct  list  of  the  persons,  drawn  to  serve  as  jurors, 
pursuant  to  the  order  of  the  court.    He  must  immediately  deliver  the  list 
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BO  oeartifledy  and  a  certified  copy  of  the  order,  to  the  sheriff  of  the  county. 
11  the  list  from  any  ward  or  town  cannot  be  found,  the  clerk  must  make 
a  new  list  from  the  ballots  then  in  use  for  jurors  of  that  ward  or  town,  and 
must  use  that  list  upon  striking  the  jury,  in  place  of  the  original  list. 

§  1066.  JuroKB  so  drawn  to  be  notified  to  attend.  The  sheriff  must 
notify  the  persons  whose  names  are  contained  in  the  list,  and  must  return 
{he  names  of  those  notified,  to  the  term,  at  which  they  are  required  to 
attend,  as  prescribed  by  law  for  notifying  and  returning  ordinary  trial 
Jorors. 

§  1067.  Jnxy  to  be  formed  as  in  other  oase&  From  the  persons  so 
notified  and  attending,  a  jury  must  be  formed  for  the  trial,  and  the  issue 
must  be  tried  as  prescribed  in  this  chapter  with  respect  to  an  ordinary 
jury  trial.  The  court  has  the  same  power  to  excuse  or  discharge  a  juror, 
ana  to  cause  additional  jurors  to  be  drawn,  or  talesmen  to  attend,  as  upon 
an  ordinary  jury  trial.  But  the  court  may,  in  its  discretis^n,  set  aside  an 
additional  juror  so  drawn,  or  a  talesman,  upon  the  objection  of  either  party, 
without  a  formal  challenge. 

§  1068.  Provision  where  clerk  or  conunissioner  of  jurors  is  inter- 
ested. If  it  appears  to  the  court,  to  which  an  application  for  a  special  jury 
is  made,  that  the  clerk  or  t?ie  commissioner  of  jurors,  as  the  case  may  be, 
is  interested  in  the  action ;  or  is  related  to  either  of  the  parties;  or  is  not 
indifferent  between  them ;  the  court  must  appoint  two  disinterested  persons 
to  strike  the  jury,  and  the  court  may^  in  Us  discretion^  in  any  case  appoint  two 
mch  persons  to  strike  such  jury.  The  persons  so  appointed  possess,  for  the 
purposes  of  the  action,  all  the  powers  conferred,  by  this  article,  upon  the 
clerk,  or  the  commissioner  of  jurors.     [Am'd  Ch.  460  of  1884.] 

§1069.  Party  applyixig  for  special  jnxy  to  pay  e^ensea     The 

expense  of  striking  a  special  jury  must  be  paid  by  the  party  applying  fori 
it,  and  shall  not  be  taxed  in  the  costs  of  the  action.  [ 

§  1070.  Copy  oi  order  for  foreign  jury  to  be  delivered  to  sherifL 

Where  an  order  for  a  trial  by  a  foi  :.igu  jury  is  made,  a  certified  copy  thereof 
must  be  delivered  to  the  sheriff  of  the  county,  from  which  it  is  to  be  drawn; 
who  must  give  notice  thereof  to  the  clerk  of  that  county,  and  also,  in  the 
city  and  county  of  New  York,  or  the  county  of  Eini?s,  to  the  commissioner 
of  jurors,  at  least  twenty  days  before  the  first  day  of  the  term,  at  which  the 
foreign  jury  is  required  to  attend. 

§1071.  Mode  of  obtaining  a  foreign  jnxy.  The  clerk,  or,  in  the  county 
of  Kings,  the  commissioner,  to  whom  the  notice  is  given,  must  draw  the 
names  of  twenty-four  persons,  in  the  same  manner,  and  in  presence  of  the 
same  officers,  as  prescribed  by  law,  with  respect  to  ordinary  trial  jurors ; 
except  that  notice  of  the  drawing  need  not  be  published.  A  certined  list 
of  the  names  drawn  must  be  delivered  to  the  sheriff,  who  must  notify  each 
person  drawn,  and  make  a  return,  as  in  an  ordinary  case. 

ARTICLE  FOURTH. 

PsvAi/rras  FOB  Non-Attbndakcb. 

1073.  Fine  to  be  imposed  for  non-attendance. 

IfYIS,  Order  to  show  canse,  when  juror  was  not  perBonally  notified. 

lv>74.  Id. ;  if  default  was  at  circuit. 

1075.  Duty  of  clerk  and  sheriff. 

1076.  Proceedings  npon  retui-n  of  such  order. 

1077.  When  procee<lin<ps  to  cea«e. 

1078.  This  article  not  applicable  to  New  Toik  and  Kings  countieB. 
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fi  1072.  Zlna  to  be  imposed  finr  non-attendanca.  A  peison  daly  nofi- 
iftea,  aa  prescribed  in  this  title,  to  attend  a  term  of  a  coifft  of  record,  as  a 
trial  Jtiror,  who*  withont  reasonable  cause,  neglects  to  attend,  accordin^^  to 
the  notice,  shall  be  fined  a  sum,  not  less  than  ten  dollars  nor  more  than 
twenty-five  dollars,  for  each  day  that  he  so  neglects  to  attend. 

81078.  Order  to  ahow  cause  when  jtnror  was  not  peiBOPally  notHled. 
ere  it  appears,  by  the  return  of  the  sheriff,  that  the  delinquent  was  per- 
sonally notified  to  attend,  the  fine  may  be  imposed  by  the  court,  at  the  term 
which  he  was  required  to  attend.  But  where  it  appears,  by  the  return,  that 
he  was  notified,  by  leaving  the  notice  at  his  residence,  the  court  must  cause 
an  order  to  be  entered  in  its  minutes,  requiring  him  to  show  cause,  on  the 
first  day  of  the  next  term  of  the  court,  why  a  fine  should  not  be  imposed 
upon  him. 

§  1074.  Id. ;  if  defiaralt  was  at  drctdt  If  the  order  is  made  at  a  term 
of  a  circuit  court,  it  may,  in  the  discretion  of  the  court,  direct  the  delinquent 
to  show  cause,  on  the  first  day  of  the  next  term  of  the  county  court  of  tto 
Banie  county. 

§  1075.  Doty  of  dark  and  Aeriff  The  clerk  must  immediately  deliver 
two  certified  copies  of  the  order  to  the  sheriff  of  the  county,  who  must  serve 
one  copy  on  the  delinquent  personally,  and  return  the  other,  with  his  pro- 
ceedings thereon,  to  the  term  at  which  the  delinquent  is  required  to  snow 
cause. 

g  1076.  Proceedings  npon  retnm  of  sach  order.  If  the  sheriff  returns 
the  copy  of  the  order  as  personally  served,  or  if  the  delinquent  attends,  ia 
obedience  thereto,  the  court  must,  unless  good  cause  is  shown  to  the  con- 
trary, impose  the  proper  fine;  otherwise  it  must  make  a  further  order, 
requiring  the  delinquent  to  show  cause  at  the  next  term  why  the  fine  should 
not  be  imposed.  The  proceedings  under  such  an  order  are  the  same  as 
under  the  first  order.  Similar  orders  must  be  made,  from  term  to  term,  and 
similar  proceedings  taken,  until  the  delinquent  is  personally  served,  or  attends 
in  obedience  thereto. 

g  1077.  When  proceedin^i  to  cease.  But  if  it  appears  from  the  return 
of  the  sheriff,  or  from  any  other  evidence,  that  the  juror  is  dead,  or  insane, 
or  has  permanently  removed  from  the  county ;  or  if  a  satisfactory  excuse  is 
rendered  by  any  person,  in  his  behalf,  for  his  default,  the  court  may,  in  its 
discretion,  discontinue  the  proceedings. 

g  1078.  This  article  not  applicable  to  New  7ork  and  Kings  coiin- 
tle&  This  article  does  not  apply  to  the  city  and  county  of  New  York,  or  to 
the  county  of 


TITLE  IV. 

Trial  jurors  in  New  Tark  and  King$  counties;  mode  qf  selecting  them^  and  qf 

procuring  their  attendance. 

AxnoLB  1.  ProviBions  relating  to  trial  jurors  in  the  city  and  oonnty  of  New  York. 
2.  Provisions  rdatinjg^  to  trial  jurors  in  the  county  of  ^' 
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AiinCLE  FIBST. 

PROYmovs  KBLAsnra  to  trial  jtjbobs  nr  the  grt  An>  oduhtt  or  Nvsr  Tobk. 

OH  1079.  Qualifications  of  trial  jurors. 
108J.  Who  deemed  a  resident. 
1081.  Persons  ezemf)t  from  service. 
1032.  Evidence  of  nglit  to  exemption  In  certain  cases. 

1083.  Military  officers  requir^  to  certify  to  oommisidoner  persons  performiii^ 

full  nulitaiy  duty. 

1084.  Jury  year ;  length  of  jury  service  required  and  allowed. 
1086.  When  court  ma^  temporarily  excuse  juror  from  attendance. 

1086.  In  other  cases,  juror  to  be  excused  only  on  showing-  certain  facts. 

1087.  Juror  applying  to  court  to  be  excused  must  produce  notice,  etc. 

1088.  Service  in  a  court  not  of  record ;  when  an  excuse. 

1069.  Clerk  of  court  to  certify  to  commissioner  as  to  attendance,  excuses,  fineib 
etc.,  of  jurors. 

1090.  Commissioner  of  jurors  to  select  trial  jurors ;  Ids  general  powers. 

1091.  Commissioner  may  appoint  assistants,  etc  ,  who  may  admmister  oaths. 

1092.  All  public  officers  required  to  aid  the  commissioner. 

1098.  Expenses  of  commissioner's  ofRce ;  how  paid. 

1094.  Lists  of  jurors  to  be  prepared,  etc. ;  commissioner  to  decide  as  to  exenaptionau 

1095.  Persons  may  be  required  to  testify  as  to  juror's  lialnlity  to  serve.    PenaMy 

for  disobedience. 

1096.  Conuniasioner  to  return  list  to  county  clerk ;  correction  of  lists. 

1097.  Old  ballots  to  be  destroyed  and  new  ballots  deposited ;  supplemental  listef 

new  ballots  therefor. 
1098   Number  of  jurors  to  be  drawn  for  each  term  of  court  of  reconl 

1099.  When  jurors  to  be  drawn ;  what  officers  to  attend  drawing. 

1100.  Notice  of  drawing. 

1101.  Proceedings  if  officers  do  not  appear. 

1102.  When  jnvy  to  be  drawn  on  adjourned  day. 

1103.  Mode  of  drawing  ;  minute,  lists. 

!  1104.  Id. ;  where  tei*m  consists  of  two  or  more  parts. 

1105.  Commissioner  may  issue  notice  to  jurors  drawn. 

1106.  Sheriff  to  notify  jurors  and  make  return. 
HOT.  Clerk  of  court  to  certify  as  to  mode  of  service. 

1108.  Court  may  order  new  panel  to  be  drawn  during  term. 

1109.  Court  of  record  to  fine  juror  for  non-attendance ;  power  to  remit  fine. 

1110.  Juror  may  also  be  arrested  and  compelled  to  serve. 

1111.  Jurors  for  district  courts;  how  selected;  pnniB^ment  for non-attendttiesf 

clerk's  duty ;  penalty  for  neglect. 

1112.  Sheriff's  jury ;  how  selected,  etc. 

1113.  Proceedings  before  commissioner,  to  remit  or  enforce  jui^  fines. 

1114.  Board  for  enforcement  of  jury  fines ;  proceedings  before  it. 
1116.  Geneml  powers  of  boa]*d. 

1116.  Commissioner  to  issue  warrant  to  collect  fines ;  sheriff's  XMwers  and  dutiaB 

thereupon. 

1117.  Uncollected  fines  to  be  docketed,  and  enforced  as  judgments. 

1118.  Commissioner  to  i^eceive  fines,  etc.    His  account ;  how  rendered  and  settled. 

1119.  Corporation    attorney  to    prosecute  for   penalties;  compromise,  etc., 'oC 

action. 

1120.  Penalty  for  physician  giving  false  certificate. 

1121.  Persons  required  to  furnish  information  ;  penalty  for  refusal,  etc 

1122.  Punishment  for  bribery  of  officer,  etc.,  by  juror  drawn. 

1123.  Id. ;  for  officer  accepting  bribes,  etc. 

1124.  Id. ;  for  concealing  offer  to  take  bribe,  etc. 

1125.  False  swearing ;  when  peijury. 

« 

%  1079.  QiudificatioiiB  of  tacial  jurom  In  order  to  be  qnalifled  to  B&rv% 
18  a  trial  juror,  in  a  court  in  the  city  and  county  of  New  York,  a  penwK^ 
amstbe: 
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1.  Amalecitizenof  the  United  States,  andaresident  of  that  city  and  ooimtT'. 

2.  Not  less  than  twenty-aue,  nor  more  than  seventy  years  of  a^e. 

8.  The  owner,  in  his  own  right,  of  real  or  personal  property,  of  the  value 
«xf  two  hundred  and  fifty  dollars ;  or  the  husband  of  a  woman  who  is  the 
Cfwner,  in  her  own  right,  of  real  or  personal  property  of  that  value. 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm  or  decrepit. 

5.  Free  from  all  legal  exceptions ;  intelligent ;  of  sound  mind  and  good 
character ;  and  able  to  read  and  write  the  English  language  understandingly. 

§  1080.  Who  deemed  a  resident  A  person  dwelling  or  lodging  in  the 
Aty  and  county  of  New  York,  for  the  greater  part  of  the  time,  between  the 
ftrst  day  of  October  and  the  thirtieth  day  of  June  next  thereafter,  is  a  resi- 
dent of  that  city  and  county,  for  that  jury  year,  within  the  meaning  of  the 
last  section ;  and  it  is  not  necessary  thai  he  should  have  been  ass^used,  or 
ahould  have  voted  there. 

§  1081.  Persona  exempt  from  servica  [Amended  by  Ch.  416  of  1877 
JLBTD  BY  Ch.  542  OF  1879  and  by  Ch.  67  of  1880.]  Either  of  the  following 
persons,  although  qualiiied,  is  entitled  to  an  exemption  from  service  as  a  triu 
Jnror,  upon  his  claiming  an  exemption,  as  prescribed  in  this  acticle : 

1.  A  clergyman,  or  a  minister  of  any  religion,  officiating  as  such,  and  not 
IbUowing  any  other  calling. 

2.  A  practicing  physician,  surgeon,  or  surgeon  dentist  having  patieilts 
requiring  his  daily  professional  attention,  and  not  following  any  other  call- 
-ingy  and  a  licensed  pharmaceutist  or  pharmacist  while  actually  engaged  in 
jhis  profession  as  a  meatis  of  livelihood. 

3.  An  attorney  or  counsellor  at  law,  regularly  engaged  in  the  practice  of 
fhe  law,  as  a  means  of  livelihood. 

4.  A  professor  or  teacher  in  a  college,  academy  or  public  school,  not  fol- 
lowing any  other  calling,  or  an  editor^  editorial  writer^  or  reporter  of  a 
dally  newspaper  regidarlt/  employed  as  such  and  not  following  any  other 
wcation.     [Am'd  Ch.  512  of  1890  ;  in  effect  Se[>t.  1,  1890.] 

5.  The  holder  of  an  office,  under  the  United  States,  or  the  State,  or  the 
irity  or  county  of  New  York,  whose  official  duties  at  the  time,  prevent  his 
attendance  as  a  juror. 

6.  A  consul  of  a  foreign  nation. 

7.  A  captain,  engineer,  or  other  officer,  actually  empioye  upon  a  vessel, 
jnaking  regular  trips ;  or  a  licensed  pilot,  actually  following  that  calling. 

8.  A  superintendent,  conductor,  or  engineer,  employed  by  a  railroad  com- 
pany, other  than  a  street  railroad  company ;  or  a  telegraph  operator,  em- 
ployed by  a  telegraph  company ;  who  is  actually  doing  duty  in  an  office,  or 
along  the  railroad  or  telegraph  line  of  the  company  by  which  he  is  employed. 

9.  A  grand  juror,  or  a  sheriff 's  juror,  for  the  year,  selectpd  pursuant  to  law. 
10.  Any  officer,  non-commissioned  officer,  musician  or  private  actually 

serving  in  a  brigade,  regiment,  battalion,  company  or  troop  of  the  Old 
Ouard  of  the  city  of  Neto  Yorky  or  of  the  National  Guard  of  the  State, 
uniformed  and  equipped  according  to  law,  and  faithfully  performing  his 
duty  by  making  the  parades  and  attending  the  drills,  inspections  and 
reviews  required  by  law,  or  a  general  or  staff  officer,  actually  performing 
jduty  as  such ;  or  a  person  who  has  been  honorably  discharged  from  the 
Uational  Guard,  after  five  years  service  in  either  capacity.  [Amd  Ch. 
296  OF  1889.] 

11.  A  person  wfib  has  been  honorably  discharged  from  the  military  forces 
«f  the  State,  after  seven  years  faithful  service  therein.  But  in  order  to  en- 
iifle  a  person  to  exemption  under  this  subdivision,  his  service  must  have 
boen  performed  before  the  23d  day  of  April,  1862,  either  as  a  general  or 
tffcaff-omcer,  or  as  an  officer,  non-commissioned  officer,  musician  or  private, 
in  a  uniformed  battalion,  company,  or  troop  of  the  militia  of  the  State,  and 
armed,  uniformed  and  equipped  according  to  law ;  or  a  portion  thereof 
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during  that  period  and  in  that  capacity,  and  the  remainder  since  the  2Sd 
day  01  April,  18(32,  as  a  member  of  the  national  guard  of  the  State. 

12.  A  person  who,  after  faithfully  performing  the  duties  of  a  fireman,  in 
a  fire  company  or  fire  department,  duly  organized  according  to  the  laws  of 
the  State,  for  five  successive  years,  has  been  honorably  discharged  therefrom. 

18.  A  person  who  is  physically  incapable  of  performing  jury  duty,  by 
reason  oi  severe  sickness,  deafness,  or  other  physical  disorder. 

14.  A  person  holding  office  under  the  fire  or  police  department  of  the  city; 
or  otherwise  specially  exempted  by  law.  , 

§  1082.  Xividence  of  right  to  ezemptioxi  in  certain  cases.  The  evi« 
dence  of  the  right  to  exemption,  as  prescribed  in  the  last  section,  is  as 
follows : 

1.  Under  subdivision  tenth  thereof,  where  the  applicant  is  a  member  of  a 
company  or  troop,  the  certificate  of  the  captain,  or  other  commanding  officer 
thereof,  dated  within  three  months  of  the  time  of  presenting  it.  Or  the 
conmiissioner  of  jurors  may,  in  his  discretion,  receive  the  certified  list» 
specified  in  the  next  section,  as  sufficient  evidence  thereof.  Where  the  ap- 
plicant is  a  regimental  officer,  or  a  staff-officer,  the  evidence  of  the  right  to 
exemption  is  the  certificate  of  the  major-general,  or  other  officer,  command- 
ing the  first  division. 

2.  Under  subdivision  tenth  thereof,  where  the  applicant  has  been  dis- 
charged, or  under  subdivision  eleventh  or  twelfth,  the  certificate  of  dis- 
cbarge ;  and,  where  it  does  not  show  all  the  facts,  the  affidavit  of  the  appli- 
cant, or  of  another  person  acquainted  with  the  facts. 

3.  Under  subdivision  thirteenth  thereof,  the  certificate  of  a  reliable  physi- 
cian, or  the  affidavit  of  the  applicant,  or  both ;  or  any  other  evidence  satia- 
factory  to  the  commissioner. 

4.  Under  any  other  subdivision  thereof,  an  affidavit  of  the  applicant,  or 
an  affidavit  satisfactory  to  the  commissioner,  of  another  person  in  his  behalf, 
stating  the  facts  entitling  the  applicant  to  exemption.  Each  certificate 
specified  in  this  section,  must  be  accompanied  with  satisfactory  proof,  by 
affidavit,  of  the  genuineness  of  the  signature  thereto ;  and  each  affidavit 
and  certificate  must  be  filed  with  the  commissioner  of  jurors,  and  must  be 
kept  open  by  him,. at  all  reasonable  times,  to  public  inspection. 

§  1083.  MUitaxy  ofELcers  required  to  certifjr  to  conunissioner  pezBons 
performing  full  military  duty.  The  captain,  or  other  commanding  officer 
of  each  company  or  troop,  in  the  first  division  of  the  national  guard, 
must  deliver  to  the  commissioner  of  jurors,  on  or  before  the  first  day 
of  July  in  each  year,  and  at  any  other  time  when  he  may  require  it,  a 
list,  certified  by  him,  containing  the  full  name  and  residence  of  each 
member  and  officer  of  his  company  or  troop,  who  is  uniformed  and 
equipped,  and  faithfully  performs  his  duty,  as  prescribed  in  subdivi- 
sion tenth  of  the  last  section  but  one.  No  other  name  shall  be  inserted 
in  the  list.  The  list  must  be  filed  in  the  conmiissioner^s  office.  The  major- 
ppeneral,  or  other  officer,  commanding  that  division,  must,  when  necessary, 
issue  orders  te  carry  this  section  inte  effect.  He  must  also  furnish  to  the 
commissioner  of  jurors,  when  so  required,  a  list,  certified  by  him,  containing 
the  name  and  residence  of  each  officer  or  other  member  of  that  division,  not 
comprised  in  the  lists  of  the  companies  and  troops.  An  officer,  who  neglects 
or  refuses  to  perform  the  duty,  specified  in  this  section ;  or  who  includes,  in 
a  list  certified  by  him,  the  name  of  a  person  who  is  not  described  in  this 
section ;  or  who  gives  a  false  certificate,  in  a  case  specified  in  the  last  sec- 
tiou  ;  forfeite  the  sum  of  fifty  dollars  for  each  offence. 
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§  1084.  Jury  year ;  length  of  Jury  service  required  and  allowad. 

*The  jury  year,  in  the  city  and  county  of  New  York,  commences  on  the  first 
-day  of  October,  A  person  who  has  actaally  served,  as  a  trial  juror,  in  a 
•cour'u  of  record  of  the  State,  within  that  city  and  county,  twelve  'lays  within 
a  jury  year,  is  entitled  to  be  discharged  by  the  court ;  except  uhat  he  erhall 
net  ce  discharged,  until  the  close  of  a  trial,  in  which  he  is  serving,  when 
the  twelve  days  expire.  A  person  discharged,  as  prescribed  in  this  section^ 
is,  thereafter,  during  the  same  jury  year,  exempt  firom  jury  service  in  any 
<»unty  of'  the  State.  Where  the  certificates  of  one  or  more  clerks  of  the 
xwurts,  made  as  prescribed  in  section  1089  of  this  actr  show  that  a  person  is 
-entitled  to  a  discharge,  as  prescribed  in  this  section,  the  commissioner  of 
jurors  must,  upon  request,  certify  to  the  fact.  A  person  cannot  serve  as  a 
^al  juror,  in  courts  of  record,  at  more  than  two  terms  in  a  jury  year. 

g  1085.  When  eonrt  may  temporarUy  ezcnse  juror  from  attendance. 

The  judge,  holding  a  term,  may,  in  his  discretion,  excuse  a  trial  juror  from 
eervice  at  that  term,  for  not  more  than  three  oays  at  a  time,  where  the  exi- 
^ncies  of  his  business  require  his  temporary  exemption.  A  judge  may 
also  discharge,  for  the  term,  one  or  more  jurors,  notified  and  attending,  whose 
further  attendance  is  not  inquired  for  the  trial  of  issues  at  that  term.  Or  he 
may  discharge,  until  a  day  certain,  one  or  more  jurors,  notified  and  attend- 
ing, whose  attendance  will  not  be  required,  for  the  trial  of  issues,  until  that 
•day.  Each  juror,  so  discharged  until  a  day  certain,  must  attend  at  ^he 
opening  of  the  court  on  that  day,  and  thereafter  until  he  is  discharged, 
without  further  notice.  If  he  fails  so  to  do,  he  is  liable  to  the  same  puxish- 
ment,  and  the  same  proceedings  must  be  taken,  as  if  he  had  failed  to 
attend,  at  the  time  fijcedan  the  notice  given  to  him. 

§  1086.  In  other  cases,  juror  to  be  ezcosed  only  on  showing  certain 
'facts.  Except  as  prescribed  in  the  last  section,  a  court  oi*  a  judge  shall  not 
excuse  a  person,  liable  to  serve  as  a  trial  juror,  and  duly  drawn  and  noti- 
fied, unless  it  is  shown,  by  the  oath  of  the  juror,  or,  if  he  is  unable  to 
attend,  by  the  oath  of  another  person,  acquainted  with  the  facts,  that  he  is 
then  necessarily  absent  from  the  city,  and  will  not  return  in  time  to  serve : 
•or  that  the  interests  of  the  public,  or  of  the  juror,  will  be  materially  injured 
by  his  attendance ;  or  that  he  is  physically  unable  to  serve  ;  or  that  his  wife, 
or  a  near  relative  of  himself  or  his  wife,  has  recently  died  or  is  dangerously 
flick.  Where  a  person  liable  to  serve  is  excused,  in  a  case  specified  in  this 
flection,  or  where  a  person,  notified  to  attend  a  term,  as  a  trial  juror,  is 
entitled  to,  and  claims  an  exemption,  he  can  be  excuticd  only  by  the  judge, 
holding  the  term,  which  he  has  been  notified  to  atteud.  Such  an  excuse 
^oes  not  extend  beyond  that  term. 

§  1087.  Jmor  applying  to  court  to  be  excused  mnst  produce  notlca^ 
etc.  A  person,  who  has  been  notified  to  attend,  as  a  trial  juror,  and  who 
applies  to  be  excused,  as  prescribed  in  the  last  section,  mnst  bring  the  notice 
if  he  has  received  it,  into  court,  and  present  it,  in  open  court  to  the  judge; 
or,  if  he  cannot  personally  attend,  he  must  send  it,  by  a  person  capable  of 
making  the  necessary  proof,  in  relation  to  his  claim  to  be  excused.  A  note<^ 
i;he  excuse,  and  of  the  reason  therefor,  attested  by  the  judge,  who  must  appenc. 
his  signature  or  his  initials  thereto,  must  also  be  made  upon  the  notice  to 
attend ;  or,  if  the  juror  has  not  brought  it  into  court,  upon  a  separate  piece 
<rf  paper ;  which  must  be  transmitted  to  the  commissioner  of  jurors,  by  the 
•clerk,  as  part  of  the  return,  made  as  prescribed  in  section  1089  of  this  aok 

§  1088.  Service  in  a  court  not  of  record ;  ^riien  an  excuse.  A  person, 
eerving  as  a  trial  juror,  elsewhere  than  in  a  court  of  record,  is  excused  frodi 
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JTury  dnty  in  a  court  of  reoord,  only  during  the  time  of  his  actual  service 
elsewhere. 

§  1089.  deik  of  ooart  to  certify  to  commtedoner  tm  to  attendance, 
eexcnsee^  fines,  etc.,  of  jnron.  The  clerk  of  each  conrt  of  record  in  the 
city  and  county  of  New  York,  musty  within  ten  days  after  the  close  of  each 
term  for  which  trial  jorors  have  been  drawn,  or  after  the  discharge  of  the 
trial  jarors,  if  they  are  discharged  before  the  close  of  the  term,  return  to  the 
commissioner  of  jurors,  the  certified  copy  of  the  minute  of  the  drawing  of 
the  jurors,  received  from  the  sheriff,  and  the  sheriff's  return  thereto,  or  a  copy 
of  each  paper,  certified  by  the  clerk ;  together  with  each  notice  or  other 
paper,  attested  by  a  judge,  as  prescribed  m  the  last  section  but  one.  The 
clerk  must  also  deliver  to  the  commissioner  therewith,  his  certificate,  specify- 
ing, distinctly  and  in  detail,  as  follows : 

1.  The  name  and  residence  of  each  juror,  who  attended  and  served ;  the 
number  of  days  the  juror  attended  for  the  purpose  of  serving ;  and  the  num- 
ber of  days  he  actually  served. 

S.  The  name  and  residence  of  each  juror,  wr::  was  excused  or  discharged ; 
trtth  the  reason  therefor. 

S.  The  name  and  residence  of  each  person  notified,  who  did  not  attend  or 
serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the  date  and  amount 
of  his  fine,  unless  the  fine  has  been  remitted,  as  prescribed  in  section  eleven 
hundred  and  nine  of  this  act. 

The  return  and  certificate  must  be  filed  in  the  commissioner's  office,  and 
BhaU  not  be  altered  or  corrected,  except  in  pursuance  of  an  order  of  the 
court.  If  a  clerk  fails  to  make  a  complete  return  and  certificate,  as  prescribed 
in  this  section,  he  is  guilty  of  a  contempt  of  the  court ;  and  th::  commissioner 
of  jurors  must  institute  the  appropriate  proceedings  to  punish  him  accordingly. 

§  1090.  Commissioner  of  jnroxs  to  select  trial  jmrors ;  his  general 
po>wer&  Trial  jurors  must  be  selected  by  the  commissioner  of  jurors,  who 
must  alone  decide  upon  their  qualifications,  and  exemptions,  except  as  other- 
wise expressly  prescribed  in  this  article.  But  this  section  does  not  impair 
the  right  to  challenge  a  particular  juror  at  the  trial.  The  conmiissioner  mav* 
issue,  to  a  person  entitled  to  an  exemption,  a  certificate  of  that  fact,  which 
exempts  the  person,  to  whom  it  is  granted,  from  jury  duty,  during  the  time 
limited  therein.  He  must  keep  a  record  of  all  proceedings  before  nim,  or  in 
his  office.  He  is  entitled  to,  and  must  collect,  for  the  benefit  of  the  city,  for 
a  copy  of  a  paper  furnished  by  him,  the  same  fees  as  the  clerk  of  a  court  of 
record. 

§  1091.  Commissioner  may  appoint  assistants,  eta,  who  may 
administer  oaths.  The  commissioner  of  jurors  may,  from  time  to  time, 
appoint,  and  at  pleasure  remove,  one  or  more  assistants,  clerks  in  his  office^ 
and  messengers,  and  may  fix  their  compensation.  He  may  designate,  in 
writing,  an  assistant,  to  attend,  in  his  place,  the  drawing  of  jurors,  for  a 
particular  term.  The  commissioner,  or  each  assistant,  whom  he  designates 
for  the  purpose,  by  a  certificate,  filed  in  the  office  of  the  county  clerk,  may 
administer  an  oath  or  a&rmation,  in  relation  to  any  matter,  embraced  within 
the  provisions  of  this  article. 

g  1092.  All  public  ofELceni  required  to  aid  the  commissioner.  The 
president  and  commissioners  of  the  department  of  taxes  and  assessments, 
the  x)olice  conunissioners,  and  all  other  public  officers  in  the  city  of  New 
York,  must  render  to  the  conunissioner  of  jurors,  all  the  assistance  in 
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fheir  power,  to  enable  him  to  procure  the  names  of  persons,  liable  to  serve 
as  trial  jurors. 

§  1093.  Expenses  of  eominlssloners*  ofl&ces;  Low  fiaid.  Suitable  and 
proper  rooms  and  accommodations  fi>r  i/ie  commissioner  (^jurors  shall  be  pro- 
vided  by  Vie  city  of  New  York.  The  commissioners  of  the  sinking  fund  of 
said  city,  in  case  no  such  provision  vi  made  in  any  building  owned  by  or 
under  the  control  of  the  city,  shall  authorize  the  leasing  of  suitable  rooms  and 
accommodations  in  said  city  for  such  purpose,  for  a  period  not  exceeding  five 
years,  upon  such  terms  and  conditions  as  said  commissioners,  or  a  majority 
of  them,  may  determine  to  be  reasonable  andjusL  [Am'd  Ch.  343  OF  1889  ; 
in  effect  Oct.  1,  1889.] 

§  1094.  Lists  of  juroiB  to  bo  prepared,  etc.,  coimiiissioner  to  decide 
as  to  exemptions.  The  commissioner  .must  commence  the  preparation  of 
fists  of  trial  jurors,  in  the  month  of  May,  in  each  year.  For  that  purpose, 
the  names  of  the  persons,  liable  to  serve  as  trial  jurors,  must  be  entered  in 
suitable  books,  alphabetically,  with  the  occupation,  place  of  business,  and 
residence  of  each,  as  fa^  as  those  particulars  can  be  conveniently  ascertained. 
After  the  first  day  of  June,  he  must  publish  a  notice,  for  at  least  ten  days, 
'  in  not  less  than  six  of  the  newspapers  published  in  the  city,  that  claims  for 
exemption  will  be  heard  by  him.  He  may  insert  in,  or  append  to  the  notice, 
copies  of  such  portions  of  the  statutes  relating  to  jurors,  as  he  deems  expe- 
dient. He  must  hear  and  determine  all  claims  for  exemption,  and  must 
keep  a  record  of  the  persons  exempted,  and  of  the  period  of  time  for  which 
the  exemption  of  each  is  allowed. 

§  1095.  Persons  may  be  required  to  testif|r  as  to  juror's  liability  to 
aerve.  Penalty  for  disobedience.  Tlie  commissioner  may  cause  to  be 
personally  served,  on  any  person,  within  the  city,  a  notice,  requiring  him 
to  attend,  at  the  commissoner's  office,  at  a  specified  tilme,  not  less  than  twenty- 
four  hours  after  service  of  the  notice,  for  the  pur  .se  of  testifying  concern- 
ing his  own  liability,  or  the  liability  of  any  other  person,  to  serve  as  a 
juror*  A  person  so  notified  must  attend,  and  testify  accordingly.  If  he 
fjEdls  to  attend,  as  specified  in  the  notice,  for  any  cause,  except  physical 
inability ;  or  if  he  refuses  to  be  sworn,  or  to  answer  any  legal  and  pertinent 
queston,  put  to  him  by  the  commissioner ;  he  forfeits  fifty  dollars  for  each 
failure  or  refusal.  One  or  more  successive  notices  may  be  served  upon  the 
same  person,  where  he  fails  to  attend,  as  required  by  a  former  notice ;  and 
he  is  liable  to  the  same  penalty,  for  each  failure  so  to  attend.  But  the  com- 
missioner may,  in  his  discretion,  dispense  with  the  personal  attendance  of  a 
person  so  notified,  where  another  person,  cognizant  of  the  facts,  is  produced 
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and  testifies  in  luB  stead ;  and  where  a  person  has  so  attended  twice,  he 
cannot  be  required  to  attend  again,  in  the  same  jury  year. 

§  1096.  Crommissioiier  to  return  lists  to  county  derk ;  corractLon  of 
Usts.  On  or  before  the  first  day  of  October  in  each  year,  the  commissioner 
most  return  to  the  clerk  of  the  city  and  county  of  New  York,  to  be  filed  in 
his  office,  certified  copies  of  the  lists,  prepared  by  him,  of  the  persons,  liable 
to  serve  as  trial  jurors  in  the  courts  of  record,  for  the  ensuing  jury  year. 
He  may,  from  time  to  time  thereafter,  strike  from  the  lists  kept  oy  him,  the 
uame  of  a  person,  who  is  found  by  him  to  be  exempt  or  disqualified.  In 
that  case,  he  must  record  the  reason  why  the  name  is  stricken  off. 

§  1097.  Ballots  and  lists.  When  the  certified  copies  of  the  lists  have 
beeh  returned,  as  prescribed  in  the  last  section,  the  ballots  for  trial  jurors, 
used  in  the  previous  year,  must  be  returned  by  the  county  clerk,  to  the 
commissioner,  who  must  destroy  those  which  are  not  required  for  the  cur- 
rent jury  year.  The  ballots  for  the  current  jury  year  must  be  prepared  by 
the  commissioner,  who  may  use,  for  that  purpose,  so  many  of  the  ballots, 
prepared  for  the  previous  year,  as  he  deems  expedient     The  ballots,  so 

Prepared,  must  be  delivered  by  the  commissioner  to  the  county  clerk,  and 
eposited  by  the  county  clerk,  or  his  deputy,  in  a  box,  as  prescribed  in 
article  second  of  title  third  of  this  chapter.  The  commissioner  may,  from 
time  to  time  thereafter,  return  certified  copies  of  additional  lists,  containing 
the  names  of  persons,  liable  to  serve  as  trial  jurors,  which  were  omitted 
from  the  former  lists,  and  the  names  of  qualified  jurors  that  have  been  re- 
lumed to  the  commissioner  during  the  current  year  as  having  been  fined, 
discharged  or  excused;  and  ballots  containing  those  names  must  be  pre- 
pared in  like  manner  and  used  for  the  residue  of  the  jury  year.  [Am'd 
Ch.  343  OF  1889 ;  in  effect  Oct  1,  1889.] 

§  1098.  Number  of  jiirois  to  be  drawn  for  each  term  of  comt  of  record. 

The  number  of  tried  jurors,  to  be  drawn  for  each  term,  and  each  separate 
part  of  a  term,  of  a  court  of  record  in  the  city,  at  which  issues  of  fact  are 
triable  by  jury,  must  be  fixed  by  a  general  order  of  the  court,  or,  if  it  is  not 
80  fixed  for  a  term,  or  a  separate  part  of  a  term,  by  a  written  order  of  the 
jadge,  appointed  to  hold  the  same.  The  order,  or  a  certified  copy  thereof, 
must  be  filed  in  the  office  of  the  county  clerk.  If  the  number  has  not  been 
fixed,  in  either  mode,  at  the  time  of  the  drawing,  one  hundred  trial  jurors 
must  be  drawn  for  each  term,  or  for  each  part,  if  the  term  consists  of  two  or 
more  separate  parts. 

§1099.  When  Jmrors  to  be  drawn ;  what  ofELcers  to  attend  drawing. 

Oq  a  day,  designated  by  the  county  clerk,  not  less  than  fourteen,  nor  more 
than  twenty  days,  before  the  day  appointed  for  holding,  in  the  city,  a  term 
of  a  court  of  record,  at  which  issues  of  fact  are  triable  by  jury,  the  commis- 
sioner of  jurors,  in  person,  or  by  an  assistant  designated  by  him;  the  sheriff 
of  the  city  and  county  of  New  York,  in  person,  or  by  his  under-sheriff;  and 
one  or  more  judges  of  courts  of  record,  residing  in  the  city,  must  attend,  at 
the  office  of  the  county  clerk,  to  witness  and  assist  in  the  drawing  of  trial 
jarors  for  the  term. 

§  1100.  Notice  of  drawing.  At  least  six  days  before  the  drawing,  the 
W)untv  clerk  must  publish  notice  thereof,  in  at  least  three  newspapers,  pub- 
lishea  in  the  city.  He  must  also  cause  written  notice  thereof  to  be  served 
upon  the  sheriff,  the  commissioner  of  jurora,  and  at  least  three  judges  of  one 
or  more  courts  of  record,  residing  in  the  city. 

§  1101.  Proceedings  if  offiLcexB  do  not  appear.  If  at  least  one  judge  of 
ft  court  of  record,  resimng  in  the  city,  and  also  the  commissioner  of  jurors^ 
^i  the  sheriff^  in  peisont  or  represented,  as  prescribed  in  the  last  section 

219 


8§  llOSi-1107,  JUBORS  IN  NEW  YORK.  Tit.  4^  Ch.  lOt 

bat  oiiei  do  not  attcud,  the  clerk,  or,  in  bia  absence,  the  deputy-deik,  must 
adjourn  the  drawing  to  the  ne«i  day.  Thereupon  the  clerk  must  forthwithit. 
cause  to  be  served,  upon  the  absent  commissioner  or  sheriff,  and  upon  atr 
least  three  judges  of  one  or  more  coiurts  of  record,  residing  in  the  city,  writ* 
ten  notice,  to  attend  the  drawing  upon  the  adjourned  day. 

g  1102.  When  Jury  to  be  drawn  on  a^jooxDed  day.  If  the  officers^ 
specified  in  section  1009  of  this  act,  attend  upon  the  adjourned  day,  but  nof 
otherwise,  the  clerk,  or,  in  his  absence,  the  depufy-clerk,  must  proceed,  in 
their  presence,  to  draw  the  jurors. 

§  1103.  Mode  of  drawing ;  minnte ;  liata  The  drawing  must  be  con- 
ducted as  follows : 

1.  The  county  clerk,  or  his  deputy,  must  shake  the  box  containing  th» 
ballots,  so  as  thoroughly  to  mix  them. 

2.  He  must  then,  without  seeing  the  name  contained  in  any  ballot,  pub* 
licly  draw  out  of  the  box,  one  ballot ;  and  continue  to  draw,  in  like  manner^ 
one  ballot  at  a  time,  until  the  requisite  number  has  been  drawn. 

3.  A  minute  of  the  drawing  must  be  kept  by  one  of  the  attending  officers^, 
in  which  must  be  entered  tho  name,  contained  in  each  ballot  drawn,  beforei 
another  ballot  is  drawn. 

4.  After  drawing  the  requisite  number,  the  minute  of  the  drawinc*,  con* 
taining  the  names  of  the  persons  drawn,  with  the  proper  additions  of  each^ 
and  specifying  for  what  court  and  for  what  term  they  were  drawn,  must  be^ 
signed  by  the  clerk  or  his  deputy,  and  the  attending  officers,  and  filed  in 
the  clerk's  office. 

§  1104.  Id. ;  where  term  consists  of  two  or  moroparta  If  the  term 
consists  of  two  or  more  separate  parts,  the  trial  jurors  for  each  part  must  be 
drawn,  and  a  minute  of  tne  drawing  must  be  made,  signed  and  filed,  and 
the  subsequent  proceedings  must  be  the  same,  as  if  it  was  a  distinct  term. 

§  1105.  Commissioner  may  Issue  notice  to  jurors  drawn.  The  com- 
missioner may  issue,  to  a  trial  juror  so  drawn,  a  printed  notice,  informing 
him  that  he  has  been  draym,  and  will  be  duly  notified  by  the  sheriflE^  and 
containing  copies  of  such  portions  of  this  article,  as  the  commissioner  deems 
advisable. 


§  1106.  BhBvtM  to  aoliiy  Jurors  and  nalse  retarn.  The  derk  must  de- 
liver to  the  sheriff  a  certified  copy  of  the  minute^  or  of  each  minute^  if 
there  are  two  or  more.  The  sherin  must  notify  each  juror  named  therein 
to  attend  the  term  or  part  for  which  he  was  drawn,  by  serving  upon  him 
at  least  six  days  before  the  commencement  thereof,  a  notice,  addressed  to 
him,  stating  that  he  had  been  drawn  as  a>  trial  juror  for,  and  is  required  to 
attend,  the  term  or  part  specified  in  the  notica  The  notice  may  oe  served 
personally,  or  by  leaving  it  at  the  juror's  residence,  or  usual  place  of  bum* 
ness,  with  a  person  of  proper  age  and  discretion.  Before  the  commence- 
ment of  the  term  or  part^  tne  sheriiOE  must  file  with  the  olerk,  the  certified 
copy  of  the  minute,  with  a  return  under  his  hand,  indorsed  thereupon,  or 
annexed  thereto,  naming  each  person  notified,  and  specifying  the  manner 
in  which  he  was  notifiea,  and  the  time  and  place  of  the  service  of  such  notice^ 
Such  return  shall  he  presumptive  evidence  of  the  fact  of  such  service,  Ar^ 
affidavit  of  the  person  by.  whom  such  service  shall  have  been  made,  stating  the 
manner,  time  and  place  ^such  service  shall  aocompanu  such  return,  [Ah*d 
Cft  S48  OF  1889 ;  in  effect  Oct  1,  1889.] 

§1107.  GLerkofconrttocartlfyfUitomodaofMrvlee.  The  derk  of 
each  coiurt,  for  a  term  of  which  trial  junnrs  ana.  notifl^d  to  attend,  by  the 
shmflE^  nmst  certiJ^  to. the  deA  of  the.  board  of  aldexman,*  each  case,  whe^ 
leal,  than  a^majodty  of  tha.  -petfrnm^  naraod  i^amjaata  of  a  diawing,  aie 
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returned  as  personally  served.  The  board  of  aldermen  are  prohibited  from 
allowing  or  paying  any  fees  or  charges  to  the  sheriff,  for  notifying  any  of 
the  persons  named  in  that  minute,  or  for  making  a  return  thereupon.  A 
clerk  of  a  court,  who  omits  to  notify  the  clerk  of  the  board  of  alderman,  as 
prescribed  in  this  section,  is  liable  to  a  penalty  of  one  hundred  dollars,  for 
each  omission,  to  be  recovered  by  any  person  suing  therefor. 

§  1108.  Court  may  order  now  panel.  At  any  time  during  the  sitting 
of  a  term  of  a  court  of  record  in  the  city,  the  court  may  direct  an  additional 
numer  of  trial  jurors  to  be  drawn  for  the  term,  or  for  the  part,  at  which 
the  order  is  made.  The  order  must  specify  th.:  number  to  be  drawn,  and 
the  time  of  drawing.  The  drawing  may  be  made,  either  in  open  court, 
under  the  direction  of  the  judge,  or  in  the  ordinary  manner,  except  that 
notice  is  not  required.  The  sheriff  must  forthwith  notify  the  jurors  drawn 
by  such  a  notice  as  the  court  directs,  to  attend  the  term  or  part,  at  the  time 
specified  in  the  order.  He  mmi  forOiwith  file  vnth  the  clerk  of  said  court  a 
return^  under  his  hand^  naming  each  person  so  notified,  and  specifying  in  each 
case  the  manner^  time  and  place  of  the  service  of  such  notice.  Such  return 
shall  be  presumptive  evidence  of  the  fact  of  such  service.  An  affidavit  of  the 
person  hywhom  each  service  shall  have  been  made,  stating  the  manner,  time  and 
place  of  such  service  shaH  accompany  such  return.  [Am'd  Ch.  343  of  1889; 
in  effect  Oct.  1,  1889.] 

§  1109.  Court  has  power  to  fine.  Where  a  person,  duly  drawn,  and 
notified  to  attend  a  term  of  a  court  of  record,  as  a  trial  juror,  fails  to  attend 
at  the  time  speciflfed  in  the  notice,  or  from  day  to  day,  the  court,  at  that 
term,  must  impose  upon  him  a  fine  of  not  less  than  fifty  nor  more  than 
two  hundred  and  fifty  dollars.  A  fine  thus  imposed  may  be  wholly  or 
partly  remitted,  by  direction  of  the  judge,  in  open  court,  before  the  end  of 
the  same  term,  and  upon  good  cause  shown ;  otherwise  it  shall  not  be  re- 
mitted, except  as  prescribed  in  section  one  thousand  one  hundred  and 
thirteen  of  this  act  Each  remission  so  made  by  the  judge,  in  open  court 
at  the  same  term,  with  the  reason  therefor,  must  oe  entered  in  the  minutea 
of  the  court  This  section  applies  to  a  special  juror  as  well  as  to  an 
ordinary  trial  juror.     [Am'd  Ch.  343  of  1889;  in  effect  Oct  1,  1889.] 

§  1110.  Juror  may  also  be  arrested  and  compelled  to  serve.  Where 
a  person,  duly  drawn  and  notified,  faila  to  attend  and  serve,  at  a  term  of  a 
court  of  record,  as  required  by  law,  without  having  bean  excused,  the  court 
besides  imposing  a  fine,  as  prescribed  in  the  last  section,  may  direct  the 
sheriflf  to  arrest  him,  and  bring  him  before  the  court ;  and,  when  he  has  been 
80  brought,  it  may,  in  its  discretion,  compel  him  to  serve. 

§  1111.  Jm-ors  for  district  courts  ;  how  selected ;  punishment  for 
non-attendance ;  clerk's  dnty ;  penalty  for  neglect.  A  list  of  trial 
jurors,  for  each  of  the  district  courts,  must  be  selected  by  the  commissioner 
of  jurors :  and  must  consist  of  not  less  than  fifty,  nor  more  than  one  hundred 
jurors.  A  person  shall  not  be'  placed  upon  such  a  list,  who  does  not  reside 
in  the  district,  in  which  the  court  is  held.  The  judge  of  each  district  court 
must  impose  a  fine  of  twenty-five  dollars,  upon  each  person,  duly  dravm,  and 
notified  to  attend  the  court,  as  a  trial  juror,  who  fails  to  attend,  as  required 
by  the  notice.  The  clerk  of  the  court  must,  within  ten  days  thereafter, 
transmit  to  the  commissioner  of  jurors  a  certificate,  showing  that  the  fine  has 
been  so  imposed,  and  stating  how  the  notice  to  attend  was  served  upon  the 
delinquent,  in  order  that  the  same  proceedings  may  be  had,  as  in  the  case  of 
a  delinquent  juror  in  a  court  of  record.  A  judge,  or  a  clerk,  who  violates 
this  Cx»ction,  forfeits  one  hundred  and  fifty  dollars  for  each  oifence. 

§  1112.  Sheriff's  jury ;  how  selected.  The  sheriff  of  the  city  and  county 
of  New  York  shall  select  from  the  list  of  trial  jurors  for  each  jury  year  the  names 
<rf  not  less  than  ttoo  hundred  and  fifty ^  nor  more  than  three  hundred  persons,  to 
institute  the  sheriff's  jurors,  for  that  jury  year,  and  he  shall  forthwith  trans- 
^toihe  commissioner  of  jurors  a  list,  certified  by  him,  containing  the  names 
of  the  nATflons  so  selected,  with  the  nroner  additions  of  each,  and  showincr 
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that  they  have  been  selected  as  prescribed  in  this  section.  The  sheriff  must 
cause  ballots  to  be  prepared  as  prescribed  in  article  second  of  title  third  of 
this  chapter,  and  to  be  deposited  in  a  proper  box.  Where  the  sheriff  is  au- 
thorized, or  required  by  law,  to  impanel  a  jury  for  any  purpose,  the  requisite 
number  of  ballots  must  be  drawn  from  the  box,  as  prescribed  in  that  article* 
by  the  sheriff,  or  by  his  under-sheriff,  or  deputy-sheriff.  But  the  sheriff 
may,  in  his  discretion,  divide  the  names  contained  in  the  list  into  three 
panels,  each  containing  an  equal  number  of  names,  as  nearly  as  may  be.  In 
that  case  he  must  designate  the  months  in  which  each  panel  will  be  used,  so 
that  the  jury  duty  shall  be  distributed  equally,  as  nearly  as  may  be,  amonj? 
the  jurors ;  and  ballots  shall  be  deposited  in  the  box,  at  the  beginning  of 
each  month,  containing  the  names  of  the  jurors  designated  for  that  mouth* 
[Am*d  Ch.  570  of  1886.] 

§  Ills.  Semittlafir  and  enlbreia^  Jury  fines.  Ujxm  receiving  the  return 
to  the  minute  and  certificate  required  by  the  provisions  of  section  ten  hundred 
and  eighty-nine  to  he  filed  in  the  office  of  t/ie  commissioner  of  jurors^  and  the 
certificate  required  to  he  transmitted  to  said  commissioner  ofjurors^  as  pre- 
scrihed  in  section  eleven  hundred  and  eleven^  said  commissioner  shall  transmit 
a  list  of  the  delinquent  jurors  who  have  been  returned  affined  to  the  counsel  to 
the  corporation  of  said  ciiy^  whose  duty  it  shall  he  to  apply  JorthuntJi  to  a 
judge  of  the  court  in  which  such  fine  shall  have  heen  imposed^  for  an  order 
directing  each  delinquent  trial  juror ^  returned  as  having  heen  fined  in  sucli 
courty  to  show  cause  before  the  judge  by  whom  such  fine  was  imposed^  or  such 
oJier  judge  as  may  he  designated  in  such  order  should  Hie  judge  uy  whom  such 
fine  was  imposed  have  ceased  to  he  a  member  of  such  court,  or  for  any  other 
reason  shall  he  unable  to  hear  such  proceeding  at  a  tim^  and  place  to  he  named 
therein  y  why  t/ie  payment  of  t/ie  fine  should  not  he  enforced.  In  case  of  the 
absence  of  such  judge  at  tfie  time  and  place  mentioned  in  said  order,  the  pro- 
ceedings  thereunder  may  he  conducted  before  such  other  judge  of  said  court  as 
may  be  tlien  and  Hiere  present.  Said  order  shall  he  served  ujyon  the  persons 
to  whom  the  same  is  addressed^  by  delivering  to  each  one  personally ^  and  leav- 
ing with  him,  a  copy  of  t/ie  same.  Jt  sliaU  be  t/ie  duty  of  the  commissioner 
of  jurors  to  cause  such  orders  to  be  served 

JSuch  service  may  be  made  by  any  person  by  whom  a  summons  in  a  civil 
action  in  a  court  of  record  might  be  served  V)ho  may  he  designatf.d  for  the  pur- 
pose  by  the  commissioner  of  jurors  and  proof  of  such  service  may  he  made  by 
affidavit  The  proofs  of  such  service  shall  be  transmitted  to  the  counsel  to  the 
corporation.  In  case  of  failure  to  make  such  service  it  shall  he  the  duty  of  the 
commissioner  of  jurors  to  transmit  to  tfie  counsel  to  the  corporation  tlie  affi- 
davit of  the  person  charged  with  the  duty  of  making  such  service  setting  forth  Vie 
reasons  for  such  failure  and  the  efforts  made  to  effect  such  service.  As  many 
delinquents  may  he  included  in  one  proceeding  as  the  counsel  to  the  corpora- 
tion may  determine^  hut  Oie  copy  of  the  order  required  to  he  served  upon  each 
delinquent  need  not  specify  Oie  names  of  other  delinquents  included  in  the  same 
proceeding.  If  the  delinquent  attends  in  obedience  to  said  order  to  show  cause, 
the  judge  before  whom  the  same  is  heard,  may,  for  good  cause  shown,  remit 
such  fine  in  whole  or  in  part  If  sxichfine  is  not  remitted,  or  is  remitted  only 
in  part,  the  judge  shaJl  order  the  said  fine,  or  so  much  thereof  as  shall  not 
have  heen  remitted  as  the  case  may  he,  to  he  enforced.  If  the  delinquent  shall 
fail  to  appear^  a  like  order  shall  he  made  for  tlie  enforcement  of  the  fine  upon 
due  proof  by  affidavit  of  the  service  upon  such  delinquent  of  sum  order  to 
show  cause.  In  all  cases  in  which  a  fine  shall  he  ordered  to  he  enforced  in 
whole  or  in  part,  costs  not  exceeding  ten  dollars  in  each  case,  shaU  be  awarded 
against  the  delinquent,  which  shall  he  added  to  and  form  apart  of  the  fine  to 
he  enforced.     The  order  for  the  enforcement  of  a  fine,  in  whole  or  in  part^ 

222 


Ck  10,  Tit  4:  JUEORS  IN  NEW  YORK  §§  1114^1115. 

shaUbe  conclusive  with  respect  (hereto.  An  appeal  may  be  taken/rom  amg 
such  order  not  made  on  defauU  to  i/ie  general  term  to  which  an  appeal  now 
lies  from  any  order  or  judgment  made  or  rendered  in  the  court  in  which  such 
fine  is  impoted.  Such  appeal  shall  be  taken  in  the  same  time  ahd  in  like 
rruxnner  as  is  now  provided  by  law  in  relation  to  appeals  from  orders  made  in 
such  court  arid  shall  be  final  [Am'd  Ch.  843  OP  1889 ;  in  effect  Oct  1, 
1889.] 


§  1114.  BMurd  fbr  «iitere0BMt  of  J1117  Abm.     [BsPSALED  Gh.  S48  OF 

1889;  in  eflEect  Oct  1,  1889.] 

§  1115.  OMMrmlpcmwaufboftrd.     [BJCPSALED   Gbl    843  OF   1889;  in 
effect  Oct  1,  1889,] 


§  1116.  Coinwit— ImMir  to  imsam  wamuita  to  flhorifl:     [BSPEALSD  Ch. 

843  OF  1889 ;  in  effect  Oct  1,  1889.] 


§  1117.  UncoUoetod  fines*  eBltoreomont  oi;  AU  orders  for  the  enforce- 
ment of  the  payment  of  fines  shall  be  filed  in  the  office  of  the  county  clerk  in 
said  ciiy^  who  must  indke  in  the  doclcet  book  of  judgmenis  kept  by  him  in  the 
same  entries^  as  nearly  as  may  be,  vnih  respect  to  each  fine,  as  if  it  were  a 
final  judgment  rendered  in  action.  When  the  entries  have  been  made,  (he  fine, 
including  costs  with  interest  tliereon,  from  the  date  of  t/ie  order  of  enforcement, 
becomes  a  lien  upon  the  real  property  of  the  person  fined,  in  Wee  manner  and 
to  the  same  extent  as  if  it  was  recov*red  by  a  judgment  in  the  supreme  courts 
and  an  execution  to  collect  it  may  be  issued,  directed  to  the  sheriff  of  the  city 
and  county  of  New  York,  as  upon  such  a  judgment  The  commissioner  has, 
in  relation  to  the  execution,  and  the  satisfaction  of  the  fine  all  the  powers  of 
the  attorney  for  a  party  recovering  such  a  judgment  in  relation  to  the  judg- 
ment, and  the  execution  issued  thereupon.  Upon  the  return  of  any  such  exe- 
cution unsatisfied,  in  whole  or  in  part,  the  court  in  which  such  fine  shall  have 
been  imposed  shall  have  power,  on  tlie  application  of  the  commissioner  of  jur- 
ors, and  upon  such  notice  as  the  court  shall  direct,  to  punish  the  delinquent 
juror  for  misconduct,  in  failing  to  pay  such  fine,  or  as  much  thereof  as  may 
remain  unpaid,  by  imprisonment  not  exceeding  thirty  days  in  the  county  jaiL 
[Am'd  Ch.  843  of  1889 ;  in  effect  Oct  1,  1889. J 

§  1118.  CommlMdoiier  to  reoelTO  finefl;  aoeounts  of.  The  commissioner 
of  jurors  must  receive  all  moneys  paid  or  collected  for  fines  or  penalties, 
as  prescribed  in  this  article ;  and  ne  may  make  aU  payments  therefrom, 
which  he  is  authorized  by  this  article  to  maka  He  must  give  a  receipt 
for  any  money  paid  to  him,  for  a  fine  or  penalty.  He  must  keep  a  just 
and  faithful  account  of  all  receipts  and  payments,  by  items,  showing  the 
name  of  the  person  from  whom  each  sum  of  money  was  received  and  to 
whom  each  sum  of  money  was  paid ;  and  must  at  all  reasonable  tinges, 
keep  his  account  open  to  pubhc  inspection.  At  the  end  of  each  calendar 
year,  his  account  must  be  venfied  by  his  affidavit,  to  the  effect  that  it  is  in 
all  respects  just  and  true ;  and  that  ne  has  not  received  any  sum  of  money 
during  the  year,  for  which  he  has  not  chained  himself  in  the  account;  and 
the  commissioner  must  thereupon  pay  over  to  the  chamberlain  of  the  city, 
the  balance,  if  any,  in  his  hanaa  The  account  must  immediately  be  trans- 
mitted by  the  commissioner  to  the  clerk  of  the  board  of  aldermen,  and 
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must  be  published  in  the  newspaper,  designated  as-prescribed  by  law,  for 
the  publication  of  the  official  proceedings  of  city  officena.  [Am'd  Ch.  S4& 
OF  1889 ;  in  effect,  Oct  1,  1889.] 


§  1119.  Cknpparmtloii  canamtl  to  proaecntc,  eie.  The  counsel  to  the  cor- 
poration ahaU  conduct  cdl  the  proceedings  for  the  en/broement  and  collection  of 
svjch  fines^  in  the  name  and  on  behalf  of  the  commissioner  of  jurors.  lie 
shall  also,  when  required  by  the  commissioner  of  jurors,  prosecute,  in  the 
proper  court,  an  action  for  the  collection  of  each  penalty  incurred  as  pre- 
scribed in  this  article ;  unless  he  is  satisfied,  upon  an  examination  of  the 
case,  that  there  is  a  defense  to  the  action  The  action /w  the  collection  of  a 
penalty  must  be  maintained  in  the  name  of  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York,  as  plaintiflEa.  "fhe  commissioner,  with 
the  assent  of  the  counsel  to  the  corporation,  may  compromise,  settle  or  dis- 
continue an  action  80  brought  Tne  proceeds  of  an  action  prosecuted  to 
judgment  and  execution  or  compromised  as  prescribed  in  this  action  must 
be  paid  to  the  commissioner.  It  shall  be  the  duty  of  the  counsel  to  the  corpora- 
tion to  make  a  separate  report  once  every  three  months  to  the  mayor  of  said 
city,  which  report  shall  state  the  number  and  names  of  the  persons  fined  axxord- 
ing  to  the  papers  transmitted  to  him  by  the  commissioner  of  jurors,  since  his 
last  report,  the  amount  of  such  fines,  .the  number  and  namies  of  the  per- 
sons proceeded  against  by  him  since  his  last  report,  the  number  and  names  of  the 
persons  against  whom  orders  for  the  enforcement  of  fines  shall  have  been  made 
since  his  last  report,  the  names  of  the  persons  whose  fines  shall  have  been 
remitted  in  whole  or  in  part,  and  the  amounts  ;  with  the  reasons  therefor  as 
far  as  the  same  may  be  ascertainable;  also  a  statement  of  all  proceedings  when- 
soever taken,  in  which  the  remedies  for  the  collection  of  such  fines  shall  not 
have  been  exhausted,  showing  the  condition  of  each  proceeding.  lie  shall  also 
state  the  amount  of  fines  collected  during  the  three  months  preceding  said 
report,  and  the  disposition  of  the  same.  It  shall  be  the  duty  of  the  mayor  to 
cause  said  report  to  be  published  in  the  City  Becord  within  ten  days  after  the 
same  is  received  by  him.     TAm'd  Oh.  848  of  1889 ;  in  effect  Oct  1,  1889.] 

§  1120.  Penalty  fixr  physician  giving  fidae  cartlfioata.  A  physieiaiiy 
who  knowingly  gives  a  false  certiAcate,  or  makes  a  false  representation,  for 
the  purpose  oi  enabling  or  assisting  a  person,  to  be  discharged,  excused,  or 
exempted  from  service  as  a  trial  juror  in  the  city  and  county  of  New  York,  is 
guilty  of  a  misdemeanor. 

§1121.  PenMnaraqidradtofaxnialiinfinniatlon;  penalty  fixr  refoaal, 
etCL  A  person,  to  whom  application  ie  made,  within  the  city  of  New  York, 
by  tiie  commissioner  of  jurors,  or  by  his  authority,  for  inronnation,  as  to 
a  fact,  upon  which  the  liability  of  himself,  or  any  other  person,  to  serve 
as  a  trial  juror,  depends,  and  who  refuses  to  ffive  information  relating 
fhereto^  which  he  can  give,  or  knowingly  gives  false  information  relating 
theieto;  or  a  person  who  kno¥ringIy  makes  to  the  commissioner  of  jurors,  or 
to  a  pmon  acting  by  his  aathority,  a  false  representation,  as  to  the  iden- 
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lity,  lecddenoe,  <fr  any  other  matter,  relating  to  the  liabilitr  of  himself,  or 
any  other  person,  to  06r7e  as  a  trial  jurori  forfeits  fifty  doUArs  for  eaoh 
cffence, 

§  1122.  Pmiiflliiiient  ft>r  1iilb6sy  of  ofBcor,  ot<X|  by  juror  dzttwiL    A 

person  who  gives,  pays,  promises,  or*  offers,  money,  or  any  other  thing,  to 
the  commissioner  ot  jnrors,  the  sheriff,  the  county  clerk,  or  other  clerk  of  a 
court;  or  to  the  deputy  of,  or  a  person  employed  by,  the  county- clerk  or 
ether  clerk  of  a  court;  or  to  an  officer,  messenger,  or  other  person,  employed 
by  the  sheriff,  or  the  commissioner  of  jurors ;  for  the  purpose  of  enabling  or 
assisting  himself,  or  any  other  person,  named  or  drawn  as  a  trial  juror,  to 
evade,  or  to  be  discharged,  exempted,  or  excused  from  service;  or  who 
knowingly  makes  a  false  statement  or  representation,  to  a  judge,  the  com« 
missioner  of  jurors,  or  a  member  of  the  board  of  enforcement  of  jury  fines, 
for  such  purpose ;  or  who  knowingly  retains,  conceals,  suppresses,  or  wilfully 
destroys,  a  notice  to  attend,  before  the  commissioner  of  jurors,  or  at  a  term 
cf  a  eoprt,  or  any  other  paper,  relating  to  the  liability  to  serve,  or  service, 
as  a  trial  juror,  left  at  the  residence  or  place  of  business  of  another,  who  has 
been  named  or  drawn  as  a  trial  juror,  is  guilty  of  a  misdemeanor^  The 
district-attorney  must  prosecute  for  each  offence,  specified  in  this  or  tiie  next 
two  sections,  which  comes  to  his  knowledge. 

§  1123.  FiwlfllnMBt  fbr  wkocmptiag  IwlbM.  Any  person  vifho  takes  money 
or  any  other  thing  as  a  gift,  bribe  or  payment,  for  the  purpose  of  enabling 
or  assisting  a  person,  nam^  or  drawn  as  A  trial  juror  to  evade,  or  to  be 
diacharged,  exempted  or  excused  from  jury  duty ;  and  who  willfully  and 
knowingly  prevents  or  hinders  the  execution  of  any  provision  of  this 
article,  is  guilty  of  a  misdemeanor.  [Aic'i)  Ch.  843  of  1889 ;  in  effect  Oct 
1,  1889.] 

§  1124.  VL ;  far  ooncoaUng  oflnr  to  take  bribe,  eta  A  person,  named 
cr  drawn  as  a  trial  juror,  to  whom  an  offer  or  suggestion  to  procure  his 
disehaige,  exemption,  or  excuse  from  jury  duty,  for  or  in  consideration  of  a 
eorrapt  indncement  or  reward,  is  made  by  any  x>ersons,  and  who  fails,  within 
twenly-four  hours  thereafter,  to  inform  the  commissioner  of  jurors  thereof, 
is  gouty  of  a  misdemeanor. 


davit,  Qsed  upon  a  motion  in  a  avil  action,  or  lalsel]/ 

of  an  issue  of  fact  in  such  an  action,  would  constltate  that  erime* 
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1196.  QasUiksttttoii  of  trial  Jurors. 

1197.  Pflraons  eoceiapi  from  sarrioe. 

1198.  Bvidenoe  of  right  to  exemption  in  certdn 

1199.  LftD^  of  jnry  service  required.    Notice  to  juror  to  stteiid. 

1180.  When  oouri  to  excuse  juror  from  service, 

1181.  Clerk  of  court  to  oerttfy  to  oommisBiooer,  as  to  atteodsnoe,  sicnSBi^  fliM% 

etCt  of  Jurors. 
Un.  CommiaEBoner  of  Juron  to  select  trial  iurofa  i  his  genaral  powatfl. 
1188.  Id.  I  to  receive  fees  and  finee  for  beneAt  of  ooontjr.  , 

list.  SupervlaorB  to  jprovide  for  hia  expenaea^  oto.  ) 

linD    A  WW  WWII  II  to  infiirs  pmnTni  Bntilfij  anil  rfimmlnrfminr  tn  aolnrf  jumrn 

[IB]  8S6 


B  1126-H27.  JUEOES  IN  KINGS  COUNTY.  Tit.  4,  Ch.  la 


1186.  "When  oommiaBioiier  to  publish  notioe,  and  reoriye  evidenoe  of  exemptioB. 
1137^  Commkeioner  to  prepare  list,  and  file  traoflcript 

1138.  Supplemental  lists  may  be  afterwards  made. 

1139.  BallotB  to  be  prepared,  and  deposited  in  box.  • 

1140.  What  officers  to  attend  drawing* ;  how  many  juron  to  be  dnvwii. 

1141.  Proceedings  preliminary  to  the  drawing. 
1149.  Drawing;  how  conducted. 

1148.  Certificate  to  be  made,  and  bosee  sealed  up. 
I                1144.  Subsequent  drawings  {  how  conducted. 

1146.  Proceedings  when  first  box  exhausted. 

1146.  Comnussioner  to  transmit  panel  to  sheriff ;  sheriff  to  notify  Jurora. 

1147.  Bavs  for  which  the  Jurors  are  to  be  notificid.    Sxcudng  jurors^  and  diaog^ 
,  in^  days  of  their  attendance. 

1148*  Sheriff  to  xBjakA  return  of  jurors  notified. 

1149.  Courtmay  at  any  time  order,  anew  paneL    How  drawn* 
1160.  Jurors  in  certain  special  proceedmgs. 

1151.  Compensation  to  Judges,  etc.,  for  services  under  this  article. 
I  ^    '        1152.  Court  of  record  to  fine  Juror  for  non-Attendance. 

1163.  Juror  may  also  be  arrested,  and  compelled  to  serve. 
1154.  Commissioner  to  notify  jurors  fined  to  appear ;  boitad  for  remiarioii  and 
\     ,  enforcement  of  fines. 

■  ■       1155.  Commissioner  to  collect  fines,  and  to  make  return  of  unpaid  fines  |  preesfit 
'  '  '  ^  thereupon. 

:  .  .  1156.  Knea,  notooUeetod  and«r  preeept.  to  be  doekehMl  wd enftnobd m Jndr- 

ments. 
1157.  When  lien  discharged. 
,1158.  Commisffloner,  eto.,  corruptly  omitting  name,  Is  guilty  of  felony. 

1159.  Commissioner's  other  wilful  neglect,  a  misdemeanor. 

1160.  Giving  false  information,  or  suppressing  notice  a  misdemeanor. 

1161.  Penalty  for  physician  giving  false  certificate. 

1162.  Commissioner  to  report  and  pay  over  money. 

§  1126.  Quallfleatioiia  of  trial  jurors.    In  order  to  be  qualified  to  serve, 
as  a  trial  juror,  in  a  court  of  record  in  the  county  of  Kings,  a  person  must  be : 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of  that  county. 

2.  Not  lesa  than  twenty-one,  nor  more  than  sixty  years  of  age. 

8.  The  owner,  in  his  own  right,  of  real  property,  of  the  value  of  one  hun- 
dred and  fifty  dollars,  or  of  personal  property,  of  the  value  of  two  hundred 
and  fifty  dollars ;  or  the  husband  of  a  woman,  who  is  the  owner,  in  her  own 
right,  of  real  or  personal  property,  of  that  value. 

4.  In  the  possession  of  his  natural  faculties ;  and  not  infirm  or  decrepit. 

5.  Free  from  all  legal  excentions;  intelligent;  of  sound  mind  and  good 
character;  and  able  to  read  ana  write  the  English  language  understandingly. 

§1127.  Penoos  exempt  from  service.  [Amewdbd  by  Ch.  642  op  1879.1 
Biflier  of  the  following  persons,  although  qualified,  is  entitled  to  an  exemp- 
tion from  service,  as  a  trial  juror,  upon  his  claiming,  an  exemption,  aa  pre- 
scribed in  this  article : 

1.  A  clergyman  or  a  minister  of  any  religion,  officiating  as  such,  and  not 
following  any  other  calling. 

2.  A  practicing  physician,  surgeon,  or  dentist-surgeon,  having  patients 
requiring  his  daily  professional  aUendance,  and  not  following  any  other 
calling,  and  a  licensed  pharmaceutist  or  pharmacist^  while  actuaUff  engaged  in 
his  profession  as  a  means  of  livelihood.    [Am'd  Ch.  358  op  1881.] 

3.  An  attorney  or  counsellor  at  law,  regularly  engaged  in  the  practioe  of 
the  law,  as  a  means  of  livelihood. 

4.  A  professor  or  teacher  in  a  college,  academy,  or  public  school,  or  in  a 
I>riyate  school  for  the  instruction  of  pupils  in  the  usual  branches  of  educa- 
tion, not  following  any  other  calling. 

5.  The  holder  of  an  office,  under  the  United  States,  or  the  State,  or  the 
county,  or  the  city  of  Brooklyn,  or  a  town  of  the  county;  whose 
duties,  at  the  time,  prevent  his  attendance  as  a  juror, 
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6.  A  captain,  en^neer,  or  other  officer,  actually  employed  upon  a  vessel, 
making  regular  inpa ;  or  a  licensed  pilot,  actually  following  that  calling, 

7.  A  superintendent,  conductor,  or  engineer,  employed  by  a  railroad  com- 
pany, other  than  a  street  railroad  compan;r ;  or  a  telegraph  operator,  em- 
ployed by  a  telegraph  company,  who  is  actually  doing  duty  in  an  office,  or 
along  the  railroad  or  telegraph  line,  of  the  company,  by  which  he  is  employed. 

8.  An  officer,  non-commissioned  officer,  musician  or  private,  actually  serv- 
ing in  a  brigade,  regim6nt,'battalion,  company  or  troop,  of  the  national  guard 
of  the  State,  uniformed  and  equipped,  according  to  law,  and  faithfully  per- 
forming his  duty,  by  making  the  parades,  and  attending  the  drills,  inspec- 
tions, and  reviews  required  by  law ;  or  a  general  or  staff  officer,  actually 
performing  duty  as  such ;  or  a  person  who  has  been  honorably  discharged 
trom  the  national  guard,  after  five  years  service,  in  either  capacity. 

9.  A  person,  who  has  been  honorably  discharged  from  the  military  forces 
of  the  State,  after  seven  years'  faithful  service  therein.  But,  in  order  to 
entitle  a  person  to  exemption,  under  this  subdivision,  his  service  must  have 
been  performed  before  the  twenty-third  day  of  April,  eighteen  hundred  and 
sixty-two,  either  as  a  general  or  staff  officer,  or  as  an  officer,  non-commis- 
sioned officer,  musician,  or  private,  in  a  uniformed  battalion,  company,  or 
troop,  of  the  militia  of  the  State,  and  armed,  uniformed,  and  equipped 
according  to  law ;  or  a  portion  thereof,  during  that  period,  and  in  that 
capacity,  and  the  remainder,  since  the  twenty-tnird  day  of  April,  eighteen 
hundred  and  sixty-two,  as  a  member  of  the  national  ^uard  of  the  State. 

10.  A  person,  who,  after  faithfully  performing  the  duties  of  a  fireman,  in 
a  fire  company  or  fire  department,  duly  organized,  according  to  the  laws  of 
the  State,  for  five  successive  years,  has  been  honorably  discharged  there- 
from ;  or  who  is,  at  the  time,  an  officer  or  member  of  a  fire  company,  duly 
organized,  according  to  the  laws  of  the  State,  and  faithfully  performing  his 
daty  therein. 

11.  A  person,  who  is  physically  incapable  of  performing  jury  duty,  by 
reason  of  severe  sickness,  deafness,  or  other  physical  disorder. 

12.  A  X)erson  belonging  to  the  army  or  navy  of  the  United  States ;  or  to 
the  police  force  or  fire  department  of  the  city  of  Brooklyn. 

IS.  A  person  otherwise  specially  exempted  by  law. 

§  1128.  Evidence  of  right  to  exemption  in  certain  cases.  The  evi- 
dence of  the  right  to  exemption,  as  prescribed  in  the  last  section,  is  as 
follows : 

1.  Under  subdivision  eight  thereof,  where  the  applicant  is  a  member  of 
the  national  ^ard,  below  the  rank  of  brigadier-general,  the  certificate  of 
the  conmianding  officer  of  the  brigade,  regiment,  battalion,  company,  or 
troop,  to  which  the  applicant  belongs,  dated  within  three  months  of  the 
time  of  presenting  it. 

2.  Under  subdivision  eighth,  ninth  or  tenth  thereof,  where  the  applicant 
has  been  discharged,  the  certificate  of  discharge ;  accompanied  wnere  it 
does  not  show  all  the  facts,  with  the  affidavit  of  the  applicant,  or  of  another 
person,  acquainted  with  the  facts. 

S.  Under  subdivision  tenth  thereof,  where  the  applicant  is  an  officer  or 
member  of  a  fire  company,  the  certificate  of  the  foreman,  or  other  chief  officer, 
of  the  company,  to  which  the  'applicant  belongs,  dated  vdthin  three  months 
of  the  time  of  presenting  it. 

4.  Under  any  other  subdivision  thereof,  an  affidavit  of  the  applicant;  or 
an  affidavit,  satisfactory  to  the  commissioner,  of  another  person  in  his  behalf, 
stating  the  facts,  entitling  the  applicant  to  exemption. 

Eacn  certificate,  specified  in  this  section,  must  be  accomoanied  with  satis- 
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factoryproofy  by  affidayit,  of  the  genuineness  of  the  signatoxe  fhereto ;  and 

each  affidavit  and  certificate  must  be  filed  with  the  commissioner  of  juior8» 

and  must  be  kept  open  by  him,  at  al]  reasonable  times,  to  public  ih3pectioiL. 

§  1129.  liength  of  jnzy  service  reqcdred ;  notioe  to  juror  to  attend. 

A  person  shall  not  be  required  to  serve,  as  a  trial  juror,  more  than  six  days., 
at  any  term,  for  wnich  his  name  is  drawn,  as  prescribe  in  this  article,  unlestf 
the  court,  for  good  cause,  otherwise  specially  directs ;  except  that  he  shall 
not  be  discharged,  until  the  close  of  a  trial,  in  which  he  is  serving,  at  the 
time  when  the  six  days  expire.  A  person  shall  not  be  required  to  serve,  as 
a  trial  juror,  except  by  the  special  oider  of  the  judge  presiding  at  or  holding 
the  term,  or  as  otherwise  specially  prescribed  in  this  article,  unless  at  least 
three  days'  previous  notice  to  attend  has  been  served  upon  him,  as  prescribed 
in  section  1146  of  this  act. 

§  1180.  When  court  to  excuse  Jnxor  from  service.  The  judge  presid- 
ing at,  or  holding  a  term,  may,  in  his  discretion,  excuse  a  trial  juror,  attend- 
ing thereat,  from  service,  during  the  whole  or  a  portion  of  that  term,  in 
dmer  of  the  following  cases : 

1.  Where  he  has  actually  served  as  a  trial  juror,  in  a  court  of  record  in  the 
county  within  six  months  before  the  commencement  of  the  term,  and  since 
the  second  Monday  of  August,  preceding  the  commencement  thereof 

2.  Where  he  has  actually  served  in  the  county,  as  a  grand  juror,  pursuant 
x>  law,  since  the  first  Monday  of  September,  preceding  the  commencement 
of  the  term. 

3.  Where  the  interests  of  the  public,  or  of  the  juror,  will  be  materially 
injured  by  his  attendance ;  or  his  own  health,  or  the  health  of  a  member  of 
his  family,  requires  his  absence ;  or  his  wife,  or  a  near  relative  of  himself  or 
his  wife,  has  recently  died. 

§  IISI.  derk  of  o^ort  to  oerti^r  to  eommiimloner,  mm  to  attendance,  oac- 
enaes,  fines.  ete.»  of  Juror*.  The  clerk  of  each  court  of  record  in  the 
county  of  Kings  must,  within  one  week  after  the  close  of  each  terra  for 
which  trial  jurors  have  been  drawn,  or  after  the  discharge  of  the  trial 
jurors,  if  they  are  discharged  before  the  close  of  the  terra,  return  to  the 
oommiasioner  of  jurors  the  panel  of  trial  jurors  with  i/ie  commissioner's 
return  received  from  the  commissioner,  as  prescribed  in  section  one  thou- 
sand one  hundred  and  forty-eight  of  this  act,  or  a  copy  of  each  of  those 
papers,  certified  by  the  clerk.  The  clerk  must  also  deliver  to  the  commis- 
sioner therewith  a  certificate,  specifying  distinctly  and  in  detail  as  follows : 

1.  The  name  and  residence  of  each  juror  who  attended  and  served,  and 
the  number  of  days  he  actually  served.  • 

2.  The  name  and  residence  of  each  juror  who  was  excused  or  dis- 
charged, with  the  reason  therefor. 

3.  The  narae  and  residence  of  each  jKJrson  notified,  who  did  not  attend 
or  servo. 

4.  The  name  and  residence  of  each  person  fined,  and  the  date  and 
amount  of  his  fine. 

The  return  and  certificate  must  be  filed  in  the  office  of  the  commis- 
eioner,  who  must  also  record  therefrom,  upon  the  list  originally  made  by 
him,  the  date  and  amount  of  service,  performed  by  each  person,  as  therein 
set  forth.   [Am'd  ch.  88  of  1891,  in  effect  March  19,  *9LJ 

§  1182.  CommiMdonMr  of  Jnrora  to  Mleot  trial  Jurors  i  kU  ironoral  p#w«rs. 

Trial  jurors  must  be  selected  by  the  commissioner  of  jurors,  who  may 
decide  upon  their  qualifications,  and  exeuii^tions  a^s  prescribed  iw  this 
article.  The  commissioner  may  from  time  to  time  appoiiTt,  and  at 
pleasure  remove,  one  assistant,  and  as  many  mow.  assistants,  clerks,  and 
messengers,  as  the  board  of  supervisors  direct.  The  commissioner  shall 
also  appoifit  and  remove  from  time  to  time  as  many  clerks^  not  to  exceed 
nine^  as  may  he  required  to  prepare  jury  notices  for  service,  and  i-erve  the 
same  as  directed  by  the  commissioner.  The  board  of  estimate  of  the  city  of 
Brooklyn^  and  the  county  of  KingSy  shall  fix  the  salary  of  the  said  con^ 
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nussianer.  The  %aid  clerks  as  notice  servere  ehall  poeeees  the  same  powers 
-ms  deputy  sheriffs  in  performance  of  sttch  duties^  and  their  salaries  shall 
be  fixed  by  the  board  of  estimate  of  the  city  of  Brooklyn  and  the  county  of 
Kings^  and  in  each  case  shall  not  be  less  than  one  thoiisand  dollars  not  more 
than  twelve  hundred  dollars  per  annum*  The  commissioner,  and  eaieh 
assistant,  whom  he  designates  for  the  purpose,  by  a  certificate,  filed  in  the 
office  uf  the  county  clerk,  may  administer  an  oath  or  affirmation,  iu  relsr 
tion  to  any  matter  embraced  within  the  provisions  of  this  article.  The 
commissioner  must  keep  a  i*ecord  of  all  proceedings  befoi*e  him  or  in  his 
office.     [Am'd  Ch.  450  of  1890.] 

§1133.  Id.;  toracoiTaftABandfixiMlorbaoafltof  oonntj.  Theoam- 
miflsioner  is  entitled  to,  and  must  collect,  for  a  copy  of  a  paper  furnished  by 
him,  the  same  fees  as  the  clerk  of  a  court  of  record.  He  must  furnish  a  cofiy 
of  each  paper  filed,  or  proceeding  taken,  in  his  office,  to  any  person  applyii^ 
therefor,  and  paying  the  fees.  All  the  money  received  by  him,  for  fees,  ar 
fines  collected  from  trial  jurors,  pr  othervrise  in  the  discharge  of  his  duties  as 
^onunssioner,  must  be  accounted  for  by  him,  and  paid  into  the  treasury  cf 
ihe  county. 

§  1184.  Ehqparvifloni  to  provide  fixr  Us  eopensaa,  etc.  The  board  oT 
eopervisors  of  the  county  must  provide  suitable  rooms,  and  other  accommo- 
•dations,  for  the  use  of  the  commissioner  of  jurors,  and  also  for  the  compen- 
eation  of  his  assistants,  clerks,  and  messengers ;  and  for  necessary  printii]|^ 
and  advertising,  bo(to,  stationery  and  other  articles,  required  for  the  conven- 
ient discharge  of  his  duties. 

]  1135.  Aaeesflon  to  xetnm  pencxDs  liable,  and  comnilBBlQaer  te 

act  joxoiB.  The  assessors  in  the  city  of  Brooklyn,  and  of  each  tovm  ia 
the  county  of  Einc^,  or  a  majority  of  them,  must,  after  the  first  day  of  MiqCr 
and  on  or  before  she  first  day  of  July,  in  each  year,  return,  to  the  commiiK 
aioner  of  jurors,  a  written  list,  under  his  or  their  hands,  containing  the  names 
of  all  persons  in  the  city  or  town,  as  the  case  may  be,  who  are  liable  to  serve 
as  trial  jurors;  and  statins  the  occupation,  place  of  business,  and  residenee, 
of  each  person,  afi  far  as  those  particulars  can  be  conveniently  ascertained 
The  omission  to  include  the  names  of  one  or  more  persons,  so  liable,  or  anjr 
other  error  or  defect  in  a  list,  does  not  affect  the  validity  of  any  proceedinfl^ 
prescribed  in  this  article.  The  commissioner  must,  within  the  same  period 
select,  from  the  persons  residing  in  the  county,  suitable  persons  to  serve  sm 
trial  jurors.  In  making  the  returns  or  selections,  the  assessors  and  the  com- 
missianer  respectively  must  take  the  names  of  these  persons  only,  whom  fhey 
believe  to  be  qualified  to  serve,  and  not  exempt  from  service,  as  trial  juronu 
A  list  of  the  names  so  selected  must  be  made,  by  the  commissioner,  in  a  book, 
specifying,  as  nearly  as  he  has  albcertained  the  facts,  the  occupation,  the 
place  of  business,  and  tiie  residence  of  each  person,  including  the  town,  oil 
in  the  city  of  Brooklyn,  the  ward.  In  the  list,  the  towns  must  be  arranged 
alphabetically,  and  the  wards  numerically ;  and  the  names  of  the  jurors  must 
be  arranged  alphabetically,  according  to  their  surnames,  each  under  the 
name  of  the  tovm  or  ward,  where  he  resides. 

§1136.  When  coimiiiflBioner  to  pnbIidiiiotLoe,a2idzeeeiTe  evidence 
of  exemption.  As  soon  after  the  first  day  of  June,  in  each  year,  as  the 
commissioner  has  made  the  list,  he  must  publish  a  notice,  for  at  least  ten 
days,  in  at  least  six  daily  newspapers,  published  in  the  county,  to  the  effect^ 
that  the  list  of  trial  jurors  for  the  year  is  ready,  at  his  office,  for  examination 
and  correction.  He  must  then  receive  evidence  of  disqualifications  or  exemp* 
tions,  and  must  mark  *^  not  qualified,"  or  "  exempt,"  in  the  list,  opposite  vub 
name  of  each  person,  found  to  be  disqualified  to  serve,  or  exempt  from  servinr 
mm  a  trial  juror,  as  the  case  requires.  He  must  also  record  therein,  the  gronnii. 
of  each  disqualification  or  exemption. 

.  §  1137.  CommlHrioner  to  pxepare  list,  and  ffle  .traneoiipt    On  Ae 
fbst  Monday  of  August  in  eadi  year,  or  earlier,  if  the  corrections  can  be 
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earlier  made,  the  commifisioner  must  prepare  the  list  of  trial  jurors  for  the 
year,^  by  co^^^:  nom  ium  book,  the  names  of  all  persons,  who  appear 
therein  to  be  liable  toaexVd  &3  trial  jurors,  with  the  proper  additions  of  each. 
The  commissioner  most  file  a  transcript  of  the  list,  verified  by  his  affidavit, 
in  the  office  of  the  county  cle/k. 

§  1138.  Supplemental  liats  may  be  afterwaide  made.  Supplemental 
lists,  containing  the  names  and  proper  additions  of  persons,  subsequently 
ascertained  to  be  liable  to  serve  as  trial  jurors,  may,  from  time  to  time  there* 
after  be  made;  and  transcripts  thereof,  verified  as  prescribed  in  the  last  sec- 
tion, must  be  filed  in  like  manner,  by  the  commissioner.  Ballots,  containing 
those  names,  must  be  prepared,  as  prescribed  in  the  next  section,  and  useo, 
in  like  manner  as  the  other  ballots  therein  specified,  for  the  residue  of  the 
jury  year. 

§  1139.  BaUotB  to  be  prepared,  and  deposited  In  box.  The  commis- 
sioner must  prepare  ballots,  by  writing  the  names,  contained  in  the  list,  a 
transcript  of  which  was  filed  in  the  ofiice  of  the  county  clerk,  with  the  proper 
additions  of  each  person,  on  separate  pieces  of  paper,  which  must  be  uni- 
form, as  nearly  as  may  be,  in  appearan(;e.  On  the  second  Monday  of 
August  in  each  year,  he  must  deposit  the  ballots,  in  the  box  kept  by  him 
for  that  purpose,  and  must  place  his  seal  upon  the  box ;  whereupon  all  jury 
ballots,  previously  in  use,  must  be  destroyed.  The  box  must  be  constructea 
with  an  aperture,  large  enough  only  to  conveniently  admit  the  hand  of  the 
person,  by  whom  the  ballots  are  to  be  drawn ;  ana  the  aperture  must  be 
provided  with  a  cover,  so  arranged  as  to  be  conveniently  sealed,  when  closed. 

§  1140.  What  officeiB  to  attend  drawing ;  how  many  jurors  to  be 
drawn.  The  commissioner  must  seasonably  notify  the  justices  of  the 
supreme  court,  residing  in  the  county,  the  judges  of  the  city  court  of  Brook- 
lyn, the  county  judge,  and  the  justices  of  sessions  of  the  county,  to  attend, 
at  his  office,  on  a  day  designated  by  him,  not  less  than  fourteen  nor  more 
than  twenty  days,  before  the  day  appointed  for  holding  a  term  of  a  court  of 
record  in  the  county,  at  which  issues  of  fact  are  triable  by  jury,  in  order  to 
witness  and  assist  in  the  drawing  of  trial  jurors,  for  that  term.  The  number 
of  trial  jurors,  to  be  drawn  for  each  term,  may  be  fixed  by  the  judge  who  is 
to  preside  at  or  hold  the  term,  by  an  order  under  his  hand,  delivered  to  the 
commissioner.  If  the  number  has  not  been  so  fixed,  at  the  time  of  the 
drawing,  one  hundred  and  thirty-two  trial  jurors  must  be  drawn  for  the 
term. 

§  1141.  Proeeedliiffs  prelimia«rx  to  drmming.  If  two  or  more  of  the 
juages  specified  in  the  last  section  attend  with  or  without  one  or  more  jus- 
tices of  sessions,  the  commissioner,  or,  in  case  of  his  absence^  his  chief  clerk, 
must  break  the  seal  of  the  box  containiAg  the  ballots,  open  it,  and  exhibit 
the  ballots  for  their  inspection,  together  with  his  original  and  each  supple- 
mental list  of  trial  jurors,  and  also  the  verified  transcripts  thereof  filea  in 
the  county  clerk's  office.  The  ballots  containing  the  names  of  trial  jurors 
excused  from  service  for  the  whole  or  a  portion  of  a  previous  term  of  a 
court  of  record  in  the  county  which  have  not  already  been  replaced  in 
the  box  to  be  redrawn,  must  then  be  replaced  therem;  and  tne  judges 
attending  the  drawing  must  take  care,  when  the  seal  is  broken,  that  they 
are  so  replaced.  If  a  supplemental  list  has  been  made,  and  a  transcript 
filed  since  the  last  drawing,  ballots  containing  the  names  appearing  therem 
must  at  the  same  time  be  placed  in  the  box.  The  judges  and  the  commis- 
sioner, or,  in  case  of  his  absencey  his  chief  clerk,  or  a  majority  of  them,  must 
appoint  one  of  ttie  attending  officers  to  draw  the  ballots  from  the  box 
and  another  to  checkmark  the  drawing  as  it  proceeds  upon  a  copy  of  the 
lists,  transcripts  of  which  have  been  filed  with  the  county  clerk.  [Am'd 
Oh.  169  OF  1889.] 
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§  1142.  DrawiaiT}  iMn^  oondueted.  The  commissioner,  or  in  case  of  his 
absence^  his  chi^  clerk,  must  then  shake  the  box  containing  the  ballots  so 
as  thoroughly  to  mix  them.  The  person  appointed  for  that  purpose  must 
then,  without  seeing  the  name  contained  in  any  ballot,  publicly  draw  one 
ballot  from  the  box  and  read  aloud  the  contents  thereoi.  If  tlie  drawing 
is  for  trial  jurors  to  serve  in  the  city  court  of  Brooklyn,  and  the  person 
drawn  does  not  reside  in  that  city,  the  ballot  must  be  returned  to  the  box ; 
but  if  he  resides  in  that  city,  or  if  the  drawing  is  for  trial  jurors  to  serve 
in  another  court,  the  person  appointed  to  checkmark  the  drawing  must 
place  opposite  the  name  of  the  person  drawn,  upon  the  copy  of  the  lists, 
the  figure  one.  The  ballot  must  then  be  deposited  in  a  second  box  pro- 
vided for  that  purpose  and  constructed  like  the  first  box.  Another  ballot 
must  then  be  drawn  in  like  manner  from  the  first  box,  and  the  same  pro- 
cess must  be  repeated  until  the  requisite  number  has  been  drawn,  except 
that  each  name  must  be  checkmarked  in  its -numerical  order.  [Am'd  Oh. 
169  or  1889.] 

§  1148.  Ceriillcate  and  aemiiMig.  When  the  drawing  is  completed,  the 
conunissioner,  or  in  case  of  his  absence^  his  chief  clerk,  and  the  judges  by 
whom  it  was  conducted,  must  sign  a  minute  at  the  end  of  the  copy  of  the 
lists,  upon  which  the  checkmarks  have  been  made,  setting  forth  that  the 
trial  jurors  whose  names  are  contained  therein,  were  duly  drawn  by  them, 
for  the  court  and  the  term  therein  specified,  in  the  order  denoted  by  the 
figurea  The  judges  must  then  close  each  box ;  and  place  upon  the  cover 
thereof,  their  seals,  which  must  not  be  broken,  except  when  necessary  for 
a  subsequent  drawing.     [Amd'  Oh.  169  of  1889.] 

§  1144.  SnbBeqnent  drawings ;  how  conducted.  The  proceeding, 
upon  each  subsequent  drawing,  are  the  same ;  but  the  list  must  be  check- 
marked  with  numbers,  commencing  with  the  number  next  in  order,  after 
the  last  number  used  at  the  preceding  drawing. 

§  1145.  FroceedingB  when  first  box  exhausted.  After  all  the  ballots 
have  been  drawn  from  the  first  box,  and  deposited  in  the  second  box,  the 
commissioner  must  make  a  new  list,  by  copyingthe  lists  used  upon  the  pre- 
ceding drawings,  omitting  the  checkmarks.  He  must  then  correct  it,  by 
properly  indicating  each  person  who  has  been  found  to  be  disqualified, 
exempt,  dead,  or  not  a  resident  within  the  county ;  and  each  person,  who  has 
been  excused,  and  for  what  time.  Thereafter,  when  trial  jurors  are  drawn, 
the  ballots  must  be  drawn  from  the  second  box;  the  names  must  be  check- 
marked  on  the  corrected  list ;  and  the  ballots  not  used  must  be  deposited  in 
the  first  box ;  except  that  where  a  ballot  is  drawn,  containing  the  name  of  a 
person  indicated  on  the  corrected  list,  as  disqualified,  exempt,  dead,  or  non- 
resident, it  must  be  destroyed ;  and  a  ballot,  containing  the  name  of  a  per- 
son who  has  been  excused,  for  a  period  then  unexpired,  must  be  returned 
to  the  box  from  which  it  was  drawn,  without  checkmarking. 

§  1146.  Tranamitking  panel;  notice.  Immediately  after  each  di-awing  of 
trial  jurors,  the  commissioner  or  in  case  of  his  absence^  his  chief  clerk 
mast  prepare  a  panel  verified  by  his  affidavit,  containing  the  names  of  the 
jurors  drawn,  with  the  proper  additions  of  each,  and  stating  for  what  court 
and  for  what  term,  they  were  drawn.  He  must  transmit  the  panel  to  the 
sheriff  of  the  county,  who  must  keep  it  on  file  in  his  office  for  public  in- 
spection. The  commissioner  must  forthwith  notify  each  juror  named 
tnerein  to  attend  the  terra  for  which  he  was  drawn  by  serving  upon  him  a 
notice  to  that  effect  addressed  to  him.  The  notice  may  be  served  person- 
ally or  by  leaving  it  at  the  jurors  residenceor  usual  place  of  business  with 
a  person  of  proper  age  and  discretion.  It  must  specify  the  days  during 
which  the  juror  is  required  to  be  present;  and  it  may  contain  co;  ics  of 
such  portions  of  this  article  as  the  commissioner  deems  proper.  [Am'i> 
Ch.  88  OF  1891 ;  in  effect  March  19,  1891.] 
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§  1147.  XH^fsflirwUfl9itbeJ«nHniareiobeiioittted.  Jtmeuaia^Jwpanh 
^ft«.yi^y  dagrsoftlMir  attendaaee.     The  thirtj-six  trial  jurors  first  drawn 
for  a  term,  or  such  other  number  as  the  judge  appointed  to  hold  or  preside 
at  the  term,  directs  must  be  notified  to  be  present  during  the  first  six  days 
of  the  term,  and  the  thirty-six  trial  jurors  next  drawn,  or  such  other  num- 
ber as  the  judge  directs,  must  be  notified  to  be  present  during  the  next  six 
days  of  the  term,  and  a  like  number  during  each  succeeding  six  days.   The 
judge  holding  or  presiding  at  the  term,  may  in  his  discretion,  bn  the  appli- 
cation of  a  trial  juror  excuse  him  from  the  whole,  or  a  part  of  the  time  of 
service  required  of  him.     The  jud^  may  also  change  the  time  of  service 
of  a  juror  to  a  later  day,  during  the  same,  or  a  soosequent  term  of  the 
court     Each  juror  whose  term  of  service  is  changed  to  a  day  certain  most 
attend  at  the  opening  of  court  on  that  day,  and  thereafter  until  discharged, 
without  farther  notica     If  he  fails  so  to  do  he  is  liable  to  the  same  pun- 
ishment as  if  he  had  been  personally  notified  by  the    commissioner  to  at- 
tend the  term,  and  to  be  present  on  that  day.     The  clerk  of  the  court  must 
enter  in  a  book  kept  for  that  purpose  the  name  of  each  juror  who  is  so  ex- 
cused, or  whose  time  of  service  is  changed.     [Am'd  .Ch.  88  of  1891 ;  in 
effect  March  19.  1891.] 

§1148.  Oammlirtiwwr  to  maks  f  tnm  ^jwfwm  mrtUtoiL    Before  the  oona- 

mencement  of  each  term  of  a  court  for  which  trial  jurors  have  been  drawn, 
as  prescribed  in  this  article,  the  commissioner,  or  in  case  of  his  absence 
his  chief  cUrk^  must  file  with  the  clerk,  the  pi^nel,  or  a  copy  of  the  panel, 
with  a  return,  under  his  hand,  indorsed  thereupon  or  annexed  thereto, 
showing  the  names  and  additions  of  each  juror  notified,  the  days  dunn^ 
which  he  was  notified  to  attend,  and  the  manner  in  which  he  was  notifteO. 
[Am'd  Oh.  88  of  1891 ;  in  effect  March  19,  1891.] 

§  1149.  Court  may  at  any  tiuM  ordtr  a  wsm  paa«L  Sow  drawn.  At  any 
time  during  a  sitting  of  a  term  of  a  coui-t  of  record  in  the  county,  th« 
court  may  direct  an  additional  number  of  trial  jurors  to  be  drawn  for 
that  term.  The  oitler  must  specify  the  number  to  be  diawn,  and  the 
time  of  drawing.  The  drawing  must  be  conducted  as  prescribed  in 
sections  1141,  1142,  and  1148  of  this  act,  except  that  notice  is  not 
required.  The  commissioner  must  forthwith  notify  ea(di  juror  drawm, 
by  such  a  notice  as  the  court  directs,  to  attend  the  term,  at  the  time 
apecified  in  the  oi-der.     [Am'd  Ch.  460  of  1890.] 

§  1150.  Jurors  In  certain  special  prooeedlaca.  In  a  specixd  proceeding 
pending  before  the  county  judge  of  Kings  county,  in  which  a  trial  jury  is 
necessary,  the  judge  may  empanel  a  jury  from  the  trial  jurors  who  are 
serving  at  the  time  in  the  court  of  sessions  of  the  county.  In  a  special 
proceeding  pending  before  a  judge  of  the  city  court  of  Brooklyn  in  which 
a  trial  jury  is  necessary,  the  judge  may  empanel  a  jury  from  the  trial  juron 
who  are  serving  at  ilie  time  in  that  court  If  there  are  no  jurors  serving 
in  the  court  of  sessions  or  in  the  city  court  as  the  case  may  be,  the  judge 
may  make  an  order  re<juirin^  the  conunissioner  of  jurors  to  draw  the  num- 
ber of  trial  jurors,  designated  therein ;  whereupon  the  commissioner  or  in 
4:ase  of  his  absence,  his  chief  clerk^  must  draw  the  requisite  number  and 
the  commissioner  must  notify  them  as  prescribed  in  this  article  for  draw- 
ing and  notifying  other  trial  jurors.  [Am^d  Ch.  88  or  1891 ;  in  eS&oL 
March  19,  1891.J 

§  1151.     Ocmptasatioii  to  Jndipos,  etc,  for  serrieos  andor  ttis  arttda. 

The  board  of  supervisors  of  the  county  must  allow  to  each  judge,  including 
each  justice  of  the  supreme  court,  for  the  services  performed  by  hinu  as 
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pieflcribed  in  ibis  article,  such  compensatioii,  as  the  board  deems  reasonable 
and  proper. 

§  1162.  Court  of  record  to  flue  Juror  for  non-attendance.  Where 
a  person,  duly  drawn  and  notified  to  attend  a  term  of  a  oourt  of  record,  as  a 
(rial  juror,  fails  to  attend,  at  the  time  specified  in  the  notice,  or  th>m  day 
to  day,  the  court,  at  that  term,  must  impose  upon  him  a  fine  dT  twenty*ftvie 
dollars,  for  each  day  that  he  fails  so  to  attend.  This  section  apj^lies  to  a 
special  juror,  as  well  as  to  an  ordiuary  trial  juror. 

§  1153.  Jmor  may  also  be  axreated,  and  compelled  to  serve.  Where 
a  person,  duly  drawn  an  notified,  fails  to  attend  and  serve,  at  a  term  of  a 
court  of  record,  as  required  by  law,  ¥dthout  having  been  excused,  the  court, 
besides  imposing  a  fine,  as  prescribed  in  the  last  section,  may  direct  the 
sheriff  to  arrest  him,  and  bruiK  him  before  the  court ;  and,  when  he  has 
been  so  brought,  it  may,  in  its  mscretion,  compel  him  to  serve. 

§  1154.  CommlasLoner  to  notify  jurors  fined  to  appear ;  board  Jior 
remiaaion  and  enfiBrcement  of  finea.  The  commissioners  of  jurors  must 
cause  a  notice  to  be  served  upon  each  delinquent  trial  juror,  returned  as 
having  been  fined^  stating  the  sum  in  which,  and  the  term  at  which  he  was 
fined,  and  requiring  him  to  show  cause,  if  he  has  any,  before  the  board, 
n^ecified  in  this  section,  at  ihe  commissioner's  office,  on  a  day,  not  less  than 
three  days  thereafter,  ami  at  an  hour  specified  in  the  notice,  why  the  fine 
should  be  remitted.  The  commissioner  must  notify  the  justicee  of  the 
sopreme  court,  residing  in  the  county,  the  county  jud^e,  and  the  chief-judge 
of  the  city  court  of  Brooklyn,  to  attend  at  the  same  tune  and  place,  and  act 
with  him  as  a  board,  for  the  remission  and  enforcement  of  jury  fines.  It  is 
their  duty  to  attend,  and  act  accordingly.  The  commissioner,  and  two  cf 
those  jus&ces  or  judges,  constitute  a  quorum.  The  board  may,  in  its  dis- 
cretion, hear  testimony;  and  it  may,  from  time  to  time,  adjourn  the  meet- 
ing, or  the  hearing,  or  final  disposition  of  a  particular  case.  It  may  remit 
the  whole  or  any  p^  of  a  fine ;  but  a  fine  shall  not  be  remitted  or  reduced, 
unless  the  person,  upon  whom  it  has  been  imposed,  or,  if  a  reason  satisfac- 
tory to  the  board  is  given,  why  his  affidavit  cannot  be  furnished,  another 
person  in  his  behalf,  makes,  and  files  with  the  commissioner,  an  affidavit, 
stating  the  grounds,  upon  which  a  remission  or  reduction  is  claimed.  Each 
affidavit,  so  filed,  must  be  kept  open  to  public  inspection. 

§  1155.  Conuniaaloner  to  collect  finea,  and  to  make  retmn  of  onpaid 
m&B ;  precept  thereapon.  The  commissioner  of  jurors  must  receive  each 
fine,  paid  or  collected,  as  prescribed  in  this  article.  When  ten  davs  have 
expired,  since  the  final  disposition  of  a  case  by  the  board,  the  commissioner 
must  file,  in  the  office  of  the  clerk  of  the  court,  a  return,  containing  the 
name  of  each  juror  fined,  whose  fine  remains  unpaid,  and  a  statement  of 
the  sum  remaining  unpaid.  The  clerk  must  thereupon  issue  to  the  commis- 
doner,  a  precept,  under  the  seal  of  the  court,  specifying  the  name  of  each 
person  fined,  and  the  amount  of  his  fine  remaining  unpaid ;  and  conunand- 
ing  the  commissioner  to  levy  and  enforce  collection  of  each  fine,  and  to 
letum  the  precept  with  his  doings  thereupon,  within  ninety  days  after  the 
reeeipt  thereof.  For  the  purpose  of  collecting  a  fine,  the  conmaissioner  must 
levT  upon  and  sell  the  personal  property  of  a  person  fined,  with  like  effect, 
ana  subject  to  the  same  provisions  of  law,  as  where  a  sheriff  levies  upon  and 
sells  personal  property,  by  virtue  of  an  execution,  issued  upon  a  judgment 
of  a  court  of  record. 

115Cf.  nnea,  not  ooltooted  under  precept,  to  be  docketed  and 
aa  jndgmenta.     The  oommisrioiier  must  return  the  precept. 

29S 


5§  1147-1151-  JURORS  IN  NEW  YORK.  Tit  4,  Ok  10. 


§  1147.  XH^fs  Iter wUfl9itbeJ«nHni  are  iobenottted.  Hmoaaia^iwponh 
^ft«.yi^y  dagrsof  tiMir  attendaaee*  The  thirtj-six  trial  jurors  first  drawn 
for  a  term,  or  such  other  number  as  the  judge  appointed  to  hold  or  preside 
at  the  term,  directs  most  be  notified  to  be  present  during  the  first  six  days 
of  the  term,  and  the  thirty-six  trial  jurors  next  drawn,  or  such  other  num- 
ber as  the  judge  directs,  must  be  notified  to  be  present  during  the  next  six 
•days  of  the  term,  and  a  like  number  during  each  succeeding  six  days.  The 
judge  holding  or  presiding  at  the  term,  may  in  his  discretion,  bn  the  appli- 
cation of  a  trial  juror  excuse  him  from  the  whole,  or  a  part  of  the  time  of 
service  required  of  him.  The  judge  may  also  change  the  time  of  service 
of  a  juror  to  a  later  day,  during  the  same,  or  a  suosequent  term  of  the 
court  Each  juror  whose  term  of  service  is  changed  to  a  day  certain  most 
attend  at  the  opening  of  court  on  that  day,  and  thereafter  until  discharged, 
without  further  notice.  If  he  fails  so  to  do  he  is  liable  to  the  same  pun- 
ishment as  if  he  had  been  personally  notified  by  the  commisswtier  to  at- 
tend the  term,  and  to  be  present  on  that  day.  The  clerk  of  the  court  must 
enter  in  a  book  kept  for  that  purpose  the  name  of  each  juror  who  is  so  ex- 
cused, or  whose  time  of  service  is  changed.  [Am'd  .Ch.  88  of  1891 ;  in 
effect  March  19,  1891.1 

§  1148.  Oomnil—tonw  to  maks  f  turn  nf Jnnow  nptUtoiL  Before  the  com- 
mencement of  each  term  of  a  court  for  which  trial  jurors  have  been  drawn, 
as  prescribed  in  this  article,  the  commissioner,  or  in  case  of  his  absence 
his  chief  cUrk^  must  file  with  the  clerk,  the  pi^nel,  or  a  copy  of  the  panel, 
with  a  return,  under  his  hand,  indorsed  thereupon  or  annexed  thereto, 
showing  the  names  and  additions  of  each  juror  notified,  the  days  during 
which  he  was  notified  to  attend,  and  the  manner  in  which  he  was  notifim. 
[Am'd  Oh.  88  of  1891 ;  in  effect  March  19,  1891.] 

§  1149.  Court  may  at  M&y  tiiao  order  a  aow  paaoL  Kow  drawn.  At  any 
time  during  a  sitting  of  a  terra  of  a  court  of  record  in  the  county,  the 
court  may  direct  an  additional  number  of  trial  jurors  to  be  drawn  for 
that  term.  The  oitler  must  specify  the  number  to  be  drawn,  and  the 
time  of  drawing.  The  drawing  must  be  conducted  as  prescribed  in 
sections  1141,  1142,  and  1148  of  this  act,  except  that  notice  is  not 
required.  The  commissioner  must  forthwith  notify  ea(di  juror  drawn, 
by  such  a  notice  as  the  court  directs,  to  attend  the  term,  at  the  tima 
specified  in  the  order.     [Am'd  Ch.  460  of  1890.] 

§  1150.  Jurors  In  certain  special  proeeedini^  In  a  special  proceeding 
pending  before  the  county  judge  of  Kings  county,  in  which  a  trial  jury  is 
necessary,  the  judge  may  empanel  a  jury  from  the  trial  jurors  who  are 
serving  at  the  time  in  the  court  of  sessions  of  the  county.  In  a  special 
proceeding  pending  before  a  ludge  of  the  city  court  of  Brooklyn  in  which 
a  trial  jury  is  necessaiy,  the  judge  may  empanel  a  jury  from  the  trial  juroiB 
who  are  serving  at  the  time  in  that  court  If  there  are  no  jurors  serving 
in  the  court  of  sessions  or  in  the  city  court  as  iJie  case  may  be,  the  judge 
may  make  an  order  recjuirin^  the  conunissioner  of  jurors  to  draw  the  num- 
ber of  trial  jurors,  designated  therein ;  whereupon  the  commissioner  or  in 
case  of  his  absence,  his  chief  clerky  must  draw  the  requisite  number  and 
the  commissioner  must  notify  them  as  prescribed  in  this  article  for  draw* 
ing  and  notifying  other  trial  jurors.  [Am'd  Ch.  88  or  1891 ;  in  efiEeot 
March  19,  1891.J 

§  1151.     Gomptasation  to  Jadipos,  etc,  for  serrieos  andor  tlds  utiolc 

The  board  of  supervisors  of  the  county  must  allow  to  each  judge,  including 
each  justice  of  the  supreme  court,  for  the  services  performed  by  him,  as 
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preficribed  in  this  ariicl6»  such  compensatioii,  as  the  board  deems  reaaonable 
and  pTox>er. 

§  1102.  Conrt  of  xeoocd  to  flue  juror  for  non-attrndance.  Where 
a  person,  duly  drawn  and  notified  to  attend  a  term  of  a  ooort  of  record,  as  a 
trial  juror,  fails  to  attend,  at  the  time  specified  in  the  notice,  or  item  day 
to  day,  ttie  court,  at  that  term,  must  impose  upon  him  a  fine  ot  twenty-fiv^e 
dollars,  for  each  day  that  he  fails  so  to  attend.  This  section  apj^lies  to  a 
special  juror,  as  well  as  to  an  ordinary  trial  juror. 

§  1163.  Jmor  may  also  be  axreated,  and  oompelled  to  aenre.  Where 
4i  person,  duly  drawn  an  notified,  fails  to  attend  and  serve,  at  a  term  of  a 
court  of  record,  as  required  by  law,  ¥dthout  having  been  excused,  the  court, 
besides  imposing  a  fine,  as  prescribed  in  the  last  section,  may  direct  the 
sheriff  to  arrest  him,  and  bnuK  him  before  the  court ;  and,  when  he  has 
been  so  brought,  it  may,  in  its  mscretion,  compel  him  to  serve. 

§  1154.  OoniTnlBBioner  to  notlfir  jurorB  fined  to  appear ;  boazd  fixr 
remiflBlon  and  enforcement  off  fines.  The  commissioners  of  jurors  must 
cause  a  notice  to  be  served  upon  each  delinquent  trial  juror,  returned  au 
baving  been  fined^  stating  the  sum  in  which,  and  the  term  at  which  he  was 
fined,  and  requiring  him  to  show  cause,  if  he  has  any,  before  the  boards 
spedfied  in  this  section,  at  the  commissioner's  office,  on  a  day,  not  less  than 
three  days  thereafter,  and  at  an  hour  specified  in  the  notice,  why  the  fine 
riioidd  be  remitted.  The  conunissioner  must  notify  the  justicee  of  the 
supreme  court,  residing  in  the  county,  the  county  jud^e,  and  the  chief-judge 
of  the  city  court  of  Brooklyn,  to  attend  at  the  same  time  and  place,  and  act 
with  him  as  a  board,  for  the  remission  and  enforcement  of  jury  fines.  It  is 
their  duty  to  attend,  and  act  accordingly.  The  commissioner,  and  two  ot 
those  justices  or  judges,  constitute  a  quorum.  The  board  may,  in  its  dis- 
cretion, hear  testimony ;  and  it  may,  from  time  to  time,  adjourn  the  meet- 
ing, or  the  hearing,  or  final  diBX)06ition  of  a  particular  case.  It  may  remit 
the  whole  or  any  part  of  a  fine ;  but  a  fine  shall  not  be  remitted  or  reduced, 
unless  the  person,  upon  whom  it  has  been  imposed,  or,  if  a  reason  satisfac- 
tory to  the  board  is  given,  why  his  affidavit  cannot  be  furnished,  another 
X>erson  in  his  behalf,  makes,  and  files  with  the  commissioner,  an  affidavit, 
stating  the  grounds,  upon  which  a  remission  or  reduction  is  claimed.  Each 
affidavit,  so  filed,  must  be  kept  open  to  public  inspection. 

§  1165.  Commissioner  to  oollect  finea»  and  to  make  xetnm  off  nnpaid 
fliMS ;  preoept  tiiereiqpon.  The  commissioner  of  jurors  must  receive  each 
fine,  paid  or  collected,  as  prescribed  in  this  article.  When  ten  davs  have 
expired,  since  the  final  disposition  of  a  case  by  the  board,  the  commissioner 
must  file,  in  the  office  of  the  clerk  of  the  court,  a  return,  containing  the 
name  of  each  juror  fined,  whose  fine  remains  unpaid,  and  a  statement  of 
the  sum  remaining  unpaid.  The  clerk  must  thereupon  issue  to  the  commis- 
sioner, a  precept,  under  the  seal  of  the  court,  specifying  the  name  of  each 
person  fined,  and  the  amount  of  his  fine  remaining  unpaid ;  and  command- 
ing the  commissioner  to  levy  and  enforce  collection  of  each  fine,  and  to 
return  the  precept  with  his  doings  thereupon,  within  ninety  days  after  the 
receipt  thereof.  For  the  purpose  of  collecting  a  fine,  the  commissioner  must 
levy  upon  and  sell  the  personal  property  of  a  person  fined,  with  like  effect, 
ana  subject  to  the  same  provisions  of  law,  as  where  a  sheriff  levies  upon  and 
sells  personal  property,  by  virtue  of  an  execution,  issued  upon  a  judgment 
of  a  court  of  record. 

1156.  dnea,  not  ooUeotad  nnder  praoept,  to  be  dooketed  and 
aa  jndgmenta.     The  oommisriiwer  must  return  the  precept. 
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accordiug  to  its  command,  to  the  clerk  of  the  court  issuing  it  If  he  fails 
so  to  do,  the  court  may  enforce  the  return,  by  attachment  for  contempt. 
When  the  precept  is  returned,  the  clerk  must  make,  in  the  docket  of  ju^- 
ments  kept  by  him,  the  same  entries,  as  nearly  as  may  be,  with  respect  to 
each  uncollected  fine,  as  if  it  was  a  final  judgment,  rendered  in  an  action. 
If  the  fine  was  imposed  at  a  term  of  the  city  court  of  Brooklyn,  the  clerk 
thereof  must  immediately  transmit  a  transcript  of  the  entries,  to  the  clerk 
of  the  county  of  Kinpt ;  who  must  file  it,  and  make  the  appropriate  entries 
in  his  docket  of  judgments.  When  the  entries  have  been  made,  the  fine, 
with  interest,  becomes  a  lien  upon  the  real  property  of  the  person  fined,  as 
if  it  was  recovered  by  a  judgment  in  the  same  court ;  and  an  execution  to 
collect  it  may  bd  issued,  directed  to  the  sheriff  of  the  county  of  Kings,  as 
upon  a  judgment.  The  commissioner  has,  in  relation  to  the  execution,  and 
the  satisfaction  of  the  fine,  all  the  powers  of  the  attorney  for  a  party  recov- 
ering such  a  judgment,  in  relation  to  the  judgment,  and  the  execution  issued 
thereupon. 

§  1157.  When  lien  dischaxged.  The  lien,  created  by  such  a  docket, 
must  be  discharj^ed  by  the  county  clerk,  on  filing  with  hipi  the  commission- 
er's certificate  of  payment. 

§  1158.  CromxniflBioner,  etc,  coxnxptily  omitting  name,  is  fgajlty  off 
felony.  If  the  comnussioner  of  jurors,  or  either  of  his  assistants,  or  a  clerk 
or  other  person,  employed  by  him,  corruptly  and  without  sufficient  cause, 
omits  the  name  of  a  person,  auly  drawn,  from  a  panel  of  trial  jurors,  or  the 
ballot,  containing  the  name  of  such  a  person,  from  either  of  the  boxes  pre- 
scribed in  this  article ;  or  directly  or  indirectly  receives  a  fee,  reward,  com- 
pensation, or  advantage,  in  consideration  of,  or  as  an  inducement  to  such  an 
omission ;  he  is  guilty  of  a  felony,  and  shall  on  conviction,  be  punished  by 
imprisonment  in  a  State  prison,  for  a  term  not  less  than  two,  nor  more  than 
five  years. 

ff  1159.  Commissioner's  other  wilfnl  neglect,  a  misdemeanor.    A 
ful  omission,  by  the  commissioner,  of  a  duty  required  of  him  by  this  ar- 
ticle, other  than  that  specified  in  the  last  section,  is  a  misdemeanor. 

§  1160.  Gttving  fisdse  intormation,  or  suppressing  notice,  a  misde- 
meanor. A  person  to  whom  application  is  made,  within  the  county  of 
Kings,  by  an  assessor,  or  by  the  commissioner  of  jurors,  or  either  oi  his 
assistants,  for  information,  as  to  a  fact,  upon  which  the  liability  of  himself, 
or  any  other  person,  to  serve  as  a  trial  juror,  depends,  and  who  refuses  to 
give  information  relatinar  thereto,  which  he  can  give,  or  knowingly  gives 
false  information  relating  thereto ;  or  a  person  who  knowingly  makes  to  an 
assessor,  or  to  the  commissioner  of  jurors,  or  a  person  acting  by  his  authority, 
a  false  representation  as  to  the  identity,  residence,  or  any  other  matter,  re- 
lating to  a  juror,  duly  drawn,  and  placed  on  a  panel  to  be  notified ;  or  who 
knowingly  retains,  conceals,  suppresses  or  wilfully  destroys,  si,  notice  to  at- 
tend, left  at  the  residence  or  place  of  business  of  another,  who  has  been 
drawn  as  trial  juror,  is  guilty  of  a  misdemeanor. 

§  1161.  Penal^  for  pbysLcian  giving  fidse  certiflcate.  A  physician, 
who  knowingly  gives  a  false  certificate,  or  makes  a  false  representation,  for 
the  purpose  of  enabling  or  assisting  a  person  to  be  discharged,  excused,  or 
exempted  from  service,  as  a  trial  juror  in  the  county  of  Kings,  is  guilty  of  a 
misdemeanor. 

§  1162.^  Commissioner  to  report  and  pay  over  money.    The  commis- 
fidoner  of  jurors  must  make  a  yearly  report  to  the  board  of  supervisors,  of  ail 
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piooeedingB  had  before  him,  or  by  him,  in  the  dischai^^e  of  his  duties ;  and 
ne  must  pay  over  to  the  county  treasurer,  at  least  once  in  each  three  months, 
all  money  in  his  hands,  which  he  has  received  as  commissioner. 


Abticui  1.  Fommtioii  of  the  jury. 
2.  The  verdict 


TITLE  V. 
Trial  by  jury. 


ARTICLE  FIRST. 

FORMATIOir  OF  THB  JUBT. 

fiaonov  1168.  Clerk  to  prepare  ballots  of  Jtuora  for  triaL] 
1164.  aerk  to  draw  baUoto. 
1166.  Mode  of  drawing  baUoto. 

1166.  Persons  drawn»  etc.,  to  form  the  jury. 

1167.  BaUots  drawny  when  to  be  depoated  m  a  second  box. 

1168.  Id. ;  when  to  be  retomed  to  me  first  box. 

1169.  Ballots  of  absentees,  etc,  to  be  returned  to  first  box. 

1170.  New  jorv  may  be  drawn  while  first  is  empanelled. 

1171.  When  talesmen  to  be  procured,  or  jurors  drawn  from  thbrd  box. 

1172.  When  talesmen  to  be  procured. 

1173.  If  sheriff  is  a  partv,  court  may  appoint  a  person  to  act  for  him 

1174.  Duty  of  sheriff  and  of  talesmen. 

1175.  Jury  competent,  although  containinfr  only  part  or  none  of  original  pansL 

1176.  Two  peremptorv  challenges  in  a  dvu  action. 

1177.  No  challenge  allowed  because  officer  drawing  is  a  party,  etc 

1178.  No  challenge  allowed  because  officer  notifying  is  a  party,  etc. 

1179.  ChallengeB  in  penal  actions. 

1180.  Challenges  how  tried.    Exceptions  to  and  review  of  the  detemunatioQ  of 

the  courts  in  reference  thereto. 

§  1163.  Clerk  to  prepare  ballots  of  jnroxB  for  trial  At  the  opening  of 
a  term  of  a  court  of  record  at  which  issues  of  fact  are  to  be  tried  by  jury,  the 
clerk  must  cause  ballots,  uniform^  as  nearly  as  may  be,  in  appearance,  to  be 
prepared,  by  writing  the  name  of  each  person,  returned  to  the  term  as  a 
trial  juror,  with  his  proper  additions,  on  a  separate  piece  of  paper.  He 
most  roll  up  or  fold  each  ballot,  in  the  same  manner,  as  nearly  as  may  be,  so 
as  to  resemole  the  others,  and  so  that  the  name  is  not  visible.  The  ballots 
most  be  deposited  in  a  sufficient  box,  from  which  they  must  be  drawn,  as 
prescribed  in  this  article. 

§  1164.  Clerk  to  draw  ballots.  When  an  issue  of  fact  to  be  tried  by  a 
jury,  is  brought  to  trial,  the  clerk,  under  the  direction  of  the  court  must 
oi)enly  draw,  out  of  the  box,  as  many  of  the  ballots,  one  after  another,  as  are 
sufficient  to  form  a  jury. 

§  1165.  Mode  of  drawing  ballota  Before  the  first  ballot  is  drawn,  the 
box  must  be  closed  and  well  shaken,  so  as  thoroughly  to  mix  the  ballots ; 
and  the  clerk  must  draw  each  ballot,  without  seeing  the  name  written  on 
any  of  them,  through  an  aperture,  made  in  the  lid  of  the  box,  large  enough 
only  to  admit  his  hand  conveniently 

%  1166.  Persons  drawn,  eta,  to  form  the  jury.  The  first  twelve  per- 
sons who  appear,  as  their  names  are  drawn  and  called,  and  are  approved  as 
indifferent  between  the  parties,  and  not  discharged  or  excused,  must  be 
sworn;  and  constitute  the  jury  to  try  the  issue.    Persom  ihaU  be  ditquaU* 
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fiedfnmi  sUUng  asjwron  if  related  by  oontanguinUp  of  afflnUy  to  a  party  to  the 
issue  in  the  wane  eases  in  which  judges  are  disqtudifled.  The  party  related  t» 
the  juror  must  raise  the  objection  before  the  case  is  opened;  but  any  other  party  A> 
the  issue  may  raise  the  objection  within  six  months  from  thedate  of  verdict.  [Am'd 
Ch,  234  OF  1883.J 

81167.  BallotBdrawn,  whan  to  ba  deposltad  in  a  second  box.  The 
otSy  contaiuing  the  names  of  the  jurom  so  sworn,  must  be  then  deposited 
in  another  box,  and  there  kept,  apart  from  the  other  ballots,  until  that  jury 
is  discharged. 

§  1168.  Id. ;  when  to  be  xetnmed  to  the  flnt  box.  After  that  jury  is 
discharged,  the  ballots  containing  their  names  must  be  again  rolled  up  or 
folded,  as  prescribed  in  section  1163  of  this  act,  and  returned  to  the  box, 
from  which  they  were  first  taken ;  and  the  same  course  must  be  pursued,  as 
often  as  an  issue  is  brought  to  trial  by  a  jury. 

fl  1169.  Ballots  of  abeenfeee%  etc.,  to  be  xetnmed  to  flxst  box.  The 
lot  containing  the  name  of  a  juror,  who  is  absent,  when  his  name  is 
drawn  or  called,  or  is  set  aside,  or  excused  froiii  serving  on  that  trial,  must 
be  again  rolled  up  or  folded,  in  the  same  manner  as  before,  and  returned  to 
the  box  containing  the  undrawn  ballots,  as  soon  as  the  jury  is  sworn. 

§  1170.  New  jnzy  may  be  drawn  while  first  is  empanelled    If  an 

issue  is  brought  to  trial  by  a  jury,  while  a  jury  is  empanelled  in  another 
cause,  at  the  same  term,  and  not  then  discharged,  the  court  may  order  & 
jury,  for  the  trial  of  that  issue,  to  be  drawn  out  of  the  box  containing  the 
ballots  then  undrawn ;  but,  in  any  other  case,  the  ballots,  containing  the 
names  of  all  the  trial  jurors,  returned  at,  and  attending  the  term,  must  be 
placed  together  in  the  same  box,  before  a  jury  is  drawn  therefrom. 

§  1171.  When  talesmen  to  be  piocnred,  or  jnxoni  drawn  firam  tUxd 
box.  [Ambndbd  bt  Ch.  542  of  1879.]  If  a  sufficient  number  of  jurors,  duly 
drawn  and  notified,  do  not  attend,  or  cannot  be  obtained,  to  form  a  trial  jury^ 
the  court  may  in  any  county  except  Westchester,  direct  the  sheriff  to  require 
the  attendance  of  such  a  number  of  talesmen,  from  the  bystanders,  or  from 
the  county  at  large,  qualified  to  serve  as  trial  jurors,  as  it  deems  sufficient 
for  the  purpose.  In  Westchester  county,  the  court  must  direct  the  sheriff  to 
draw  a  sufficient  number  of  ballots  from  the  first  box,  specified  in  section  ten 
hundred  and  thirty-ei^ht  of  this  act  if  there  is  not  a  sufficient  number  of 
ballots  remaining  therein,  to  draw  the  residue  from  the  second  box,  specified 
in  section  ten  hundred  and  fifty-one  of  this  act.  In  any  other  county,  ex- 
cept New  York  and  Kings,  it  may,  in  its  discretion,  instead  of  directing  Ima 
to  require  talesmen  to  attend,  direct  him  to  draw  a  sufficient  number  of  bal* 
lots  from  the  third  box,  specified  in  section  ten  hundred  and  fifty-two  of  this- 
act.  In  either  case,  the  sheriff  must  notify  the  persons  thus  drawn  to  at- 
tend forthwith,  or  upon  a  day  fixed  by  the  court.  If,  for  any  reason  a  suffl* 
cient  number  of  jurors  to  tej  the  issue  is  not  obtained,  from  the  persona 
notified ;  under  an  order  made  as  prescribed  in  this  section,  the  court  may 
make  another  order,  or  successive  orders,  until  a  sufficient  number  is  ob- 
tained ;  and  in  making  each  order,  the  court  may  eicerdse  the  same  discre* 
tion,  as  in  making  the  first  order. 

§  1172.  Wben  talewnmi  to  be  pcocuML  In  any  county,  except  New 
York,  Kings,  or  Westchester,  the  court  may  also  direct  the  sheriff  to  require 
the  attendance  of  such  a  number  of  qualmed  talesmen,  for  the  trial  of  an 
issue  of  fact,  as  it  deems  sufficient,  where,  by  reason  of  one  or  more  juries 
being  empaneUed,  or  for  any  other  reason,  no  ballot  remains  undrawn ;  or 
where,  in  consequenoe  of  jurors  being  set  aside,  a  juror  cannot  be  obtained, 
for  the  trial  of  that  issue,  from  the  list  of  those  returned* 
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§  1173.  If  flhorlir  is  a  party  court  may  appoint  a  pexson  to  act  for 

Mm.  If,  in  a  case  specified  in  the  last  two  sections,  the  sheriff  is  a  party  to 
{he  issue,  the  court  must  appoint  a  disinterested  per£{on,  to  act  in  place  of 
the  sheriff.  For  that  purpose  the  person  so  appointed  possesses  all  th& 
powers,  and  is  subject  to  all  the  duties  and  liabilities  of  the  sheriff,  with  re* 
speet  to  the  matters  specified  in  those  sections. 

^  1174.  Duty  of  aliailff  and  of  talesmen.  The  sheriff,  or  person  ap*- 
IKnnted  by  the  court,  must  notify  the  requisite  number  of  persons  to  attend,. 
«id  make  return  thereof,  as  prescribed  in  section  1048  of  this  act ;  except 
ibsi  each  person  must  be  required  to  attend  forthwith.  Each  person  so  noti* 
fLed  must  attend  forthwith,  and  unless  excused  by  the  court  or  set  aside,. 
must  serve  as  a  juror  upon  the  trial.  For  a  neglect  or  refusal  so  to  do  he* 
may  be  fined  in  the  same  manner  as  a  trial  juror,  regularly  drawn  and 
notified,  as  prescribed  in  this  chapter ;  and  he  is  subject  to  the  same  excep- 
tions and  challenges,  as  any  other  trial  juror. 

%  T175.  Jtny  oompetent  altiiongh  containing  only  part  or  none  of 
ordinal  pmeL  [Ambndbb  by  Gh.  416  of  1877.]  It  is  not  a  valid  objection 
to  a  jury,  procured*  as  prescribed  in  the  last  four  sections,  that  it  contains 
%me  of  the  lurors  originally  returned  to  the  term,  or  is  only  partially  com- 
])08ed  of  such  jurors. 

§  1176.  Two  peremptory  tihaJlmces  in  a  olTll  aettoa.  Upon  the  trial  of 
an  issue  of  fact,  joined  in  a  civil  action  in  a  court  of  record,  each  party 
may  peremptorily  challenge  not  more  thtm  four  and  in  a  court  not  of 
record  each  party  may  peremptorily  challenge  not  more  than  two  of  the 
persons  drawn  as  jurors  for  the  trial.  [Am'd  Oh.  169  of  1891 ;  in  effect 
Sept  1/1891.] 

6  1177.  No  chflTlenga  allowed  baoanseofBcer  drawing  is  a  party,  eta. 

It  is  not  a  good  cause  of  challenge  tiO  the  panel  or  array  of  trial  jurors,  in 
rn  action  in  a  court  of  record,  tnat  the  officer  who  drew  them  is  a  party  to,. 
or  interested  in  the  action,  or  counsel  or  attorney  for,  or  related  to,  a  party. 

§  1178.  No  challenge  allowed  becanse  officer  notifying  is  a  party,. 

ate  It  is  not  a  ^ood  cause  of  challenge  to  the  panel  or  array  of  trial 
jurors  in  an  action  in  a  court  of  record,  that  they  were  notified  to  attend  by 
an  officer  who  is  a  narty  to,  or  interested  in,  the  action,  or  related  to  a  party ; 
unless  it  is  allegea  in  the  challenge,  and  is  established,  that  one  or  more  of 
the  jurors  drawn  were  not  notified,  and  that  the  omission  was  intentional. 

§  1179.  Challengea  in  penal  actlona.    In  a  penal  action,  in  a  court  of 
leoofd,  or  not  of  record,  to  recover  a  sum  of  money,  it  is  not  a  good  cause  of 
challenge  to  a  trial  juror,  or  to  an  officer  who  notiffed  the  triu  jurors,  that 
the  juror  or  the  officer  is  liable  to  pay  taxes,  in  a  city,  town  or  county,  which 
may  be  benefited  by  the  recovery. 

J 1180.  Challeiigea  how  tiled.  Ezceptlona  to  and  review  of  the  de- 
«jnBdnatlon  of  the  court;  in  reference  thereto.  [Amended  bt  Gh.  416 
OF  1877.]  An  objection  to  the  qualifications  of  a  juror  is  available  only  upon  a. 
^baUenge.  A  challenge  of  a  juror,  or  a  challenge  to  the  panel  or  array  of 
;*;ron,  most  be  tried  and  detennined  by  the  court  only.  Either  party  may 
except  to  the  detennination,  and  it  may  be  reviewed,  upon  a  question  of  fact, 
y?  a  quastion  of  law,  or  both,  as  where  an  issue  of  fact  presented  by  the 
p'eamngB  is  tried  by  the  court ;  except  that  where  one  or  more  exceptions- 
ara  taken^  to  ttie  rulings  of  the  court,  made  after  the  jury  is  empanelled, 
an  exception  to  the  detennination  of  a  challenge  must  be  heard  at  the  same^ 
time;  and  the  case  must  contain  the  matter  necessaiy  to  present  it,  upon 
the  fsetB,  or  the  law,  or  both. 

337 


98 1181-1188.  THE  VERDICT.  Tit  6,  Ch.  10. 

ABTIGLE  SECOND 

Thb  Ybbdiot. 

Bmonoa  1181.  Diachaive  of  joiy  failing  to  agree. 

1182.  Plaintiff  cannot  submit  to  nMvsuit  after  Juy  retaree. 
1188.  In  action  to  recover  money,  juiy  to  afisees  damages. 

1184.  How  double,  treble,  or  increased  damages,  found  and  awarded. 

1185.  When  verdict  to  be  taken,  subiect  to  the  opinion  of  the  court. 

1186.  General  and  special  verdict  denned. 

1187.  General  or  special  verdict  when  rendered ;  special  finding  with  genenl 

verdict. 

1188.  Special  finding  controls  general  verdict. 

1189.  IGbitry  of  verdict ;  subsequent  proceedings. 

§  1181.  Bischaxga  of  jnzy  faUing  to  agree.  Where  a  jui^  is  empan- 
elled to  try  an  iBsue,  to  make  an  inqairy,  or  to  aasess  damages,  m  an  action 
in  a  court  of  record,  or  not  of  record,  or  in  a  special  proceeding  before  an 
officer,  if  the  jurors  cannot  agree,  after  being  kept  together,  for  such  a  time 
as  is  deemed  reasonable,  by  the  court  before  ¥rhich,  or  the  officer  before 
whom  they  were  empanelled,  the  court  or  officer  may  dischaige  them,  and 
issue  a  precept  for  a  new  jury,  or  order  another  jury  to  be  (Sawn,  as  the 
case  requires ;  and  the  same  proceedings  must  be  had  before  the  new  jury, 
as  if  it  was  the  jury  first  empanelled. 

§  1182.  Plaintiff  cannot  submit  to  nonsuit  after  jury  retlrea    It  is 

not  necessary,  in  an  action  in  a  court  of  record,  to  call  the  plaintiff,  when 
the  jurors  are  about  to  deliver  their  verdict ;  and  the  plaintiff,  in  such  an 
action,  cannot  submit  to  a  nonsuit  after  the  cause  has  been  committed  to 
the  jury,  to  consider  of  the  verdict. 

§  1183.  An  action  to  recover  monc^,  jury  to  asaese  damages.    In  an 

action  to  recover  a  sum  of  money  only,  if  a  verdict  is  found,  either  in  favor 
of  the  plaintiff,  or  in  favor  of  the  defendant,  who  has  set  up  a  counter-claim 
for  a  sum  of  money,  the  jury  must  assess  the  amount  of  damages.  The  jury 
may  also,  under  the  direction  of  the  court,  assess  the  amount  of  the  damaj^es, 
ebere  the  court  directs  judgment  for  the  plaintiff,  on  the  pleadings. 

§  1184.  How  double,  treble  or  increased  damages  found  and 
awarded.  Where  double,  treble  or  other  increased  damages  are  given  by 
statute,  single  damages  only  are  to  be  found  by  the  jury,  except  m  a  case 
where  the  statute  prescribes  a  different  rule.  The  sum  so  found  must  be 
increased  by  the  court,  and  judgment  rendered  accordingly. 

§  1185.  Wlien  verdict  to  be  taken,  subject  to  the  opinion  of  the 
court.  [Amended  bt  Ch  542  of  1879.]  Where,  upon  the  trial  of  an  issue 
by  a  jury,  the  case  presents  only  questions  of  law,  the  judge  may  direct  the 
iury  to  render  a  verdict,  subject  to  the  opinion  of  the  court.  Notwithstand- 
iag  that  such  a  verdict  has  been  rendered,  the  judge  holding  the  trial  term 
may,  at  the  same  term,  set  aside  the  verdict,  and  direct  judgment  to  be 
entered  for  either  party,  with  like  effect  and  in  like  manner,  as  if  such  a  direc- 
tion had  been  given  at  the  trial.  An  exception  to  such  a  direction  may  be 
taken  as  prescribed  in  section  nine  hundred  and  ninety-four  of  this  act. 

§  1186.  General  and  special  verdict  defined.  A  general  verdict  is  one 
by  which  the  jury  pronounces,  generally,  upon  all  or  any  of  the  issues  in 
favor  of  either  the  plaintiff,  or  of  the  defendant.  A  special  jury  is  one  by 
which  the  jury  finds  the  facts  only,  leaving  the  court  to  determine  which 
party  is  entitled  to  judgment  thereupon. 
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§  1187.  General  or  special  verdict,  when  rendered ;  special  finding 
'With  general  verdict.  In  an  action  to  recover  a  sum  of  moTiey  only,  or  real 
property,  or  a  chattel,  the  jury  may  render  a  general  or  a  special  verdict,  in 
its  discretion.  In  any  other  action,  except  where  one  or  more  specific  ques- 
tions of  fact,  stated  under  the  direction  of  the  court,  are  tried  by  a  jury,  the 
court  may  direct  the  jury  to  find  a  special  verdict,  upon  all  or  any  of  the 
issues.  Where  the  jury  finds  a  general  verdict,  the  court  may  instruct  it  to 
find  also  specially,  upon  one  or  more  questions  of  fact,  stated  in  writing. 
The  special  verdict  or  special  finding  must  be  in  writing ;  it  must  be  filed 
with  the  clerk,  and  entered  in  the  minutes. 

§  1188.  Special  fining  controls  g^ieral  verdict  Where  a  special 
finding  is  inconsistent  with  a  general  verdict,  the  former  controls  the  latter, 
and  the  court  must  render  judgment  accordingly. 

§  1189.  Entry  of  verdict ;  subsequent  proceedings.  [Amended  bt 
Ch.  416  OP  1877.]  When  the  jury  renders  a  verdict,  or  finds  upon  one  or 
more  specific  questions  of  fact,  stated  under  the  direction  of  the  court,  the 
clerk  must  make  an  entry  in  his  minutes,  specifying  the  time  and  place  of 
the  trial ;  the  names  of  the  jurors  and  witnesses ;  the  verdict  or  the  ques* 
tions  and  findings  thereupon,  as  the  case  requires ;  and  the  direction,  if  any, 
which  the  court  gives,  with  respect  to  the  subsequent  proceedings.  Upon 
the  application  of  the  party  in  whose  favor  a  general  verdict  is  rendered,  the 
clerk  must  enter  judgment,  in  conformity  to  the  verdict,  unless  a  different 
direction  is  given  by  the  court,  or  it  is  otherwise  specially  prescribed  by  law* 


TITLE  VI. 

Miscellaneous  promians.  including  those  reUUing  to  embracery ^  and  dher  ads  cf 

misconduct. 

Sscnov  1190.  Trials  by  jury  to  be  as  herein  provided ;  jurieei  of  port  aliezifl  aboUahed«  ] 

1191.  Venire  not  necessary. 

1192.  Jurors  not  to  be  questioned  for  their  verdict. 

1193.  Penalty  where  juror  takes  gfift,  etc. 

1194.  Embracery ;  penalty  thereror. 

1195.  Penalty  for  juror's  non-attendance  in  special  prooeedinff* 

1196.  Sheriff,  etc.,  to  keep  jurv  in  special  proceedings ;  penalty. 

1197.  Notice  of  imposition  of  nne. 

1198.  Special  return  of  delinquency  and  fine  to  county  court. 

1199.  Collection  or  remission  of  fine. 

g  1190.  Trials  by  Jury  to  be  as  herein  provided ;  jiizlea  of  pert 
alieiis  abolished.  A  trial  by  a  jury,  of  an  issue  of  fact,  joined  in  a  civil 
action  in  a  court  of  record,  must  be  had  as  prescribed  in  this  chapter;  ex- 
cept in  a  case  where  it  is  otherwise  specially  prescribed  by  law.  Aii  alien  is 
not  entitled  to  a  jury  composed  in  part  of  aliens  or  struigers,  in  an  action 
or  special  proceemng,  civil  or  criminal. 

§  1191.  Venire  not  neoessazy.  A  venire  to  procure  jurors  cannot  be 
issued  in  a  civil  action,  brought  in  a  court  of  record,  except  as  specially  pre* 
scribed  by  law. 

?1192.  JmoxB  not  to  be  qnesUoned  ibr  their  verdict    A  juror  shall 
be  questioned,  and  is  not  subject  to  an  action,  or  other  liability,  civil  or 
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criminal,  for  a  verdict  rendered  hj  him,  in  an  action  in  a  court  of  record,  or 
not  of  record,  or  in  a  special  proceeding  before  an  officer,  except  by  indict* 
Bient,  for  corrupt  conduct,  in  a  case  prescribed  by  law. 

§  1193.  Penalty  where  juror  takes  gift,  etc.  A  person,^  drawn  or 
notified  to  attend,  as  a  trial  juror,  in  an  action  in  a  court  of  record,  or  not  of 
lecord,  or  in  a  special  proceeding  before  an  officer,  who  takes  any  thing  to 
sender  his  verdict,  or  receives,  from  a  party  to  the  action  or  special  pro 
oeeding,  a  gift  or  gratuity,  forfeits  ten  times  the  sum,  or  ten  times  the  value 
^  that,  which  he  took  or  received,  to  the  party  to  the  action,  or  special  pro- 
ceeding, aggrieved  thereby ;  and  is  also  liable  to  that  party,  for  his  damages 
sustained  thereby;  besideB  being  subject  to  the  punishment,  prescribed 
bylaw. 

§  1194.  Embraceiy ;  penalty  therefor.  An  embraceor,  who  procures  a 
person,  drawn  or  notified  to  attend,  as  a  trial  juror,  to  take  gain  or  profit^ 
contrary  to  the  last  section,  forfeits  ten  times  the  sum,  or  ten  times  the  value 
of  that,  which  weis  so  taken,  to  the  party  aggrieved  thereby ;  and  is  also 
liable  to  that  party  for  his  damages  sustained  thereby;  besides  being  sub- 
ject to  the  punishment,  prescribed  by  law. 

§  1195.  Penalty  for  juror's  non-attendance  in  q>ecial  proceedinga. 

A  person,  who  has  been  lawfully  and  personally  notified  to  attend,  as  a  trial 
juror,  to  inquire  into  a  matter  or  thing,  or  to  hear  and  try  a  controversy,  in 
a  special  proceeding,  ];)ending  before  a  judge,  justice  of  the  peace,  commi&- 
fiioner,  or  other  officer,  and  who  vdlfully  neglects  to  attend,  as  required  by 
the  notice,  may  be  fined  by  the  officer,  in  a  sum  not  exceeding  twenty-five 
dollars.  But  this  section  does  not  extend  to  a  case,  where  special  provision 
is  made  by  law,  for  punishing  the  default  of  a  trial  juror. 

§  1196.  Sheriff  eta,  to  keep  jnry  in  special  proceeding ;  penalty. 

A  sheriff,  constable,  or  other  officer,  who  notified  jurors  to  attend,  in  a  case 
specified  in  the  last  section,  must,  when  directed  by  the  officer,  before  whom 
the  special  proceeding  is  pending,  attend,  and  take  charge  of  the  jury.  For 
a  wilful  neglect  to  obey  such  a  direction,  or  for  any  misconduct,  while  at- 
tending the  jury,  by  which  a  ri^ht  or  remedy  of  a  party  to  the  special  pro* 
ceeding  may  be  impaired  or  prejudiced,  he  must  be  fined,  by  that  officer,  in 
a  sum  not  exceeding  twenty-five  dollars. 

§  1197.  Notice  of  impoaition  of  fine.  Where  a  fine  is  imposed,  in  a 
case  specified  in  the  last  two  sections,  written  notice  thereof  must  be  served 
upon  the  person  fined,  to  the  end  that  he  may  apply  to  the  officer  imposing 
it,  for  the  remission  of  the  whole  or  a  part  thereof,  upon  proof  that  he  had  a 
reasonable  excuse  for  his  neglect  or  misconduct,  or  that  other  good  cause 
62dsts  for  the  remission. 

§  1198.  Special  return  of  deUnquency  and  fine  to  county  court    If, 

within  thirty  days  after  the  service  of  the  notice,  the  fine  has  not  been  re- 
mitted by  the  officer  imposing  it,  he  must  make  a  special  return  of  the  delin- 
quency or  misconduct,  for  which  the  fine  was  imposed,  and  of  the  amount  of 
the  fine,  accompanied  with  proof,  by  affidavit  of  service  of  the  notice  speci- 
fied in  the  last  section,  to  the  next  term  of  the  county  court  of  the  county,  iu 
which  the  delinquent  resides. 

1199.  Collection  or  remisaion  of  fine.  The  county  clerk  must  deliver 
to  the  district-attorney,  a  copy  of  the  return  and  of  the  affidavit  at  the  time 
when  he  delivers  to  him  copies  of  the  minutes  of  fines  imposed  by  the 
county  court.  The  fine  must  be  collected,  or  it  may  be  remitted  or  reduced, 
in  the  same  manner  as  a  fine  imposed  by  the  county  court,  upon  a  default- 
ing trial  juror. 
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CHAPTER  XL 


JUDGMENTS. 

TITLE       I. — JUDOMSNT  IN  ^N  ACTION. 

TITLE     n. — JUDaMENTB  TAKEN  WITHOUT  PBOCfBSS. 

TlTliB  ni. — ^Vacating  or  settino  asidb  a  JUDaMSNT,  vob  iBBBOUZJkBiTf 

OB  SBBOB  IN  FACT. 

TITLE  L 

* 

Judgment  vn  an  action. 

Abholb  !•  Gonoral  provisioiiB* 

9.  Mode  of  taking,  enteringv  and  enforcing  a  jadgment. 

8.  Docketing  a  pudgment ;  effect  thereof,  as  alien  upon  real  property  |  BO^MmA* 
iDg  ana  discharging  the  lien ;  sati^laction  and  aasignmexit  of  a  JodgmoaSL 

ARTICLE  PIBST. 

Gbvbbal  Pbotisiohs. 

%aanom  1900.  Deflnitioii  of  final  judgment 

*ld01.  Definition  of  interlocutory  judgment- 
1202.  When  judgment  may  be  enteml. 

1903.  Judgment  to  be  entered  at  a  term  held  bv  one  judga. 

1904.  Judgment  may  be  for  or  againet  any  of  the  party. 

1905.  When  a  several  jud^ent  may  be  taken. 

1906.  Judgment  for  or  against  a  married  woman.  ^ 

1907.  When  judgment  for  plaintiff  not  to  exceed  judgment  demanded.  ' 

1908.  Bate  of  damages. 

1909.  Bffect  of  judgment  dismissing  the  complaint 

1910.  Judgment  against  a  dead  person. 

1911.  Judgment  to  bear  interest 

9  1200.  DeSxiltloii  of  final  jndgment    [Amsndbd  btCh.  416  of  1877.] 

A  judgment  la  either  interlocatory,  or  the  final-  determination  of  the  rights 
of  the  parties  in  the  action. 

§  1201.  [Stricken  out  by  Ch.  416  of  1877.] 

§  1202.  Whan  judgnient  may  be  entered.  Jndgment  may  be  entered 
in  term  or  vacation. 

§1203.  Judgment  to  be  entered  at  a  term  held  by  one  Judge.  Judg- 
ment must  be  entered,  in  the  first  instance,  pursuant  to  the  direction  of  the 
court,  at  a  term  held  by  one  judge ;  except  where  special  provision  is  other- 
wise made  by  law. 

•  Stiidken  oat  by  Ch.  416  of  1S77. 
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§  1204.  Judgment  may  be  for  or  against  any  of  the  parties.    Jadg- 

ment  may  be  given  for  or  against  one  or  more  plaintiffs,  and  for  or  against 
one  or  more  defendants.  It  may  determine  the  ultimate  rights  of  the  par- 
ties 0)1  the  same  side,  as  between  themselves ;  and  it  may  grant,  to  a  de- 
fendant, any  alfirmative  relief,  to  which  he  is  entitled. 

§  1205.  When  a  several  judgment  may  be  taken.  Where  the  action 
is  against  two  or  more  defendants,  and  a  several  judgment  is  proper,  the 
court  may,  in  its  discretion,  render  judgment,  or  require  the  plaintiff  to 
take  judgment,  against  one  or  more  of  the  defendants;  and  direct  that  the 
action  be  severed,  and  proceed  against  the  others,  as  the  only  defendants 
therein. 

g  1206.  Judgment  for  or  against  a  married  woman.  Judgment  for  or 
against  a  married  woman,  may  be  rendered  and  enforced,  in  a  court  of 
record,  or  not  of  record,  as  if  she  was  single. 

§  1207.  When  judgment  for  plaintiff  not  to  exceed  judgment  de« 

anded.    Where  there  is  no  answer,  the  judgment  shall  not  be  more  favor* 

ible  to  the  plaintiff,  than  that  demanded  in  the  complaint.    Where  there  iB 

kn  answer,  the  court  may  permit  the  plaintiff  to  take  any  judgment,  con- 

stent  with  the  case  made  by  the  coinplaint,  and  embraced  within  the  issue* 
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§  izu8;  xiate'^  cBlfnages.  Where  either  party  is  entitled  to  recover 
damages,  he  may  recover  any  rate  of  damages,  which  he  might  have  here* 
tofore  recovered,  for  the  same  cause  of  action. 

§  1209.  Effect  of  judgment  dismifwing  the  complaint.    [Amendbd  bt 
Ch.  416  OF  1877.]    A  final  judgment,  dismissing  the  complaint,  either  before 
*  V  or  after  a  trial,  rendered  in  an  action  hereafter   commenced,  does  not  pre- 
\vent  a  new  action  for  the  same  cause  of  action,  unless  it  expressly  declares^ 
W  it  appears  by  the  judgment-roll,  that  it  is  rendered  upon  the  merits. 

§  1210.  Judgment  against  a  dead  person.  Where  a  judgment  for  a 
sum  of  money,  or  directing  the  payment  of  money,  is  entered  against  a 
party,  after  his  death,  in  a  case  where  it  may  be  so  taken,  by  special  pro- 
^sion  of  law,  a  memorandum  of  the  party's  death  must  be  entered,  with 
the  judgment,  in  the  judgment-book,  indorsed  on  the  judgment-roll,  and 
noted  on  the  margin  of  the  docket  of  the  judgment.  8uch  a  judgment  does 
not  become  a  lien  upon  the  real  property,  or  chattels  real,  of  the  decedent ; 
but  it  establishes  a  debt,  to  be  paid  ?.n  the  course  of  administration. 

§  1211.  Judgment  to  bear  i:  iterest.  A  judgment  for  a  sum  of  money, 
rendered  in  a  court  of  record,  or  not  of  record,  or  a  judgment  rendered  in  a 
court  of  record,  directing  the  payment  of  money,  bears  interest  from  the 
time  when  it  is  entered.  But  where  a  judgment  directs  that  money  paid 
out  shall  be  refunded  o^  repaid,  the  direction  includes  interest  from  the 
time  when  the  money  weis  paid,  unless  the  contrary  is  expressed* 

• 

ARTICLE  SECOND. 

MoDB  or  TAKnrOf  bntbhikq,  Ain>  sinroBciva  a  Judombht. 

Bbciiov  1212.  Judgment  by  default,  in  cert^n  actions  on  contract ;  how  taken. 

1213.  Amount  of  judgment  in  such  cases ;  how  determined. 

1214.  Application  to  court  for  judgment  by  default ;  when  necessary* 

1215.  Proceedings  on  such  an  appucation. 

1216.  Application  for  jud^enty  m  case  of  service  by  publicalaon. 

1217.  Attachment  and  undertaking  for  restitution,  required  in  certain  actionB. 
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Bacnov  1218,  When  judgment  cannot  be  taken  against  infant. 

1219.  When  a  defendant  in  default  is  entitled  to  notice. 

1220.  When  action  may  be  sevei'ed,  if  issues  of  law  and  issues  of  fact  presented. 

1221.  Judgment  how  taken,  after  trial  of  issues  of  law  and  issues  of  iact,  in  the 

same  action. 

1222.  Id. ;  aiter  trial  of  issue  of  law  only. 

1223.  Proceedings  upon  apphcation  under  the  last  two  sections. 

1224.  Id. ;  upon  intei'locutoiy  judgment,  affirmed  on  appeal  to  the  general  term. 

1225.  Judgment,  after  trial  by  jury  of  specitic  questions  of  fact. 

1226.  Id. ;  after  reference  to  detei*miue  specific  questions  of  fact 

1227.  Id. ;  upon  motion  for  new  tiial,  beard  at  general  term. 

1228.  Id. ;  upon  ti'ial  by  court  or  I'eferee  of  the  whole  issue  of  fact. 

1229.  In  matrimonial  causes,  jud^rment  can  be  rendered  only  by  the  court. 

1230.  Final  judgment  upon  decision  or  report  awarding  interlocutory  judgment* 

etc. 

1231.  Id. ;  how  final  judgment  entered  and  settled  in  certidn  cases. 

1232.  Interlocutory  reference  or  inquisition  ;  how  reviewed. 

1233.  Motion  for  judgment  upon  a  special  verdict,  etc. 

1234.  Id. ;  upon  ver(fict  subject  to  opinion  of  court. 

1235.  Interest  on  verdict,  etc.,  to  be  included  in  recovery. 

1236.  Clerk  to  keep  judgment-book ;  judgment  to  be  entered  therein. 

1237.  Judgment-i*oll  to  be  filed ;  of  what  it  consists. 

1238.  Id. ;  by  whom  prepared. 

1239.  Time  of  filing  judgment-roll  to  be  noted. 

1240.  When  a  judgment  may  be  enforced  by  execution. 

1241.  When  a  judgment  may  be  enforced  by  punishment  for  disobeying  it. 

1242.  Real  property ;  how  sold.    Effect  of  conveyance. 

1243.  Security  upon  sale  by  referee. 

1244.  Conveyance  to  state  name  of  party. 

S  1212.  Judgment  by  defisiiilt  in  certain  actions  on  contract ;  how 
taken.  [Amended  by  Ch.  416  op  1877  and  by  Ch.  542  of  1879.1  In  an 
action  specified  in  section  four  hundred  and  twenty  of  this  act,  where  the 
summons  was  personally  served  upon  the  defendant,  and  a  copy  of  the  com- 
plaint, or  a  notice  stating  the  sum  of  money  for  which  judsment  will  be  I 
taken,  was  served  with  the  summons ;  or  where  the  defendant  has  appeared^ 
but  has  made  default  in  pleading,  the  plaintiff  may  take  judgment  by 
default,  as  follows : 

1.  If  the  defendant  has  made  default  in  appearing,  the  plaintiff  must  file 
proof  of  the  service  of  the  summons,  and  of  a  copy  of  the  complaint  or  the 
notice,  and  also  proof,  by  affidavit,  that  the  defendant  has  not  appeared ; 
whereupon  the  clerk  must  enter  final  judgment  in  his  favor. 

2.  If  the  defendant  has  seasonably  appeared,  but  has  made  default  in 
pleading,  the  plaintiff  must  file  proof  of  the  service  of  the  summons  and  of 
the  appearance,  or  of  the  appearance  only,  and  also  proof,  by  affidavit,  of  the 
default ;  whereupon  the  clerk  must  enter  final  judgment  in  his  favor. 

If  the  defendant  has  made  default  in  appearing  or  pleading,  and  the  case 
is  not  one  where  the  clerk  can  enter  final  judgment,  as  prescribed  in  either 
of  the  foregoing  subdivisions  of  this  section,  the  plaintiff  must  apply  to  the 
court  for  judgment,  as  prescribed  in  section  twelve  hundred  and  fourteen  of 
this  act. 

§  1213.  Amonnt  of  judgment  in  such  cases ;  how  detennined.  Where 
final  judgment  may  be  entered  by  the  clerk,  as  prescribed  in  the  last  sec- 
tion, the  amount  thereof  must  be  determined  as  follows : 

1.  If  the  complaint  is  verified,  the  judgment  must  be  entered  for  the  sum, 
for  which  the  complaint  demands  judgment;  or,  at  the  plaintiffs  option,  for 
a  smaller  sum ;  and  if  a  computation  of  interest  is  necessary,  it  may  be 
made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the  amount  due 
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to  tlie  plaintiff,  hj  computiiig  the  sum  due  upon  an  instrument  for  the  pay- 
ment of  money  only,  the  non-payment  of  which  constitutes  a  cause  of  action, 
stated  in  the  complaint ;  and  by  ascertaining,  by  the  examination  of  the 
plaintiiT,  upon  oath,  or  by  other  competent  proof,  tne  amount  due  to  him  for 
any  other  cause  of  action,  stated  in  the  complaint.  If  an  instrument  speci- 
fied in  this  subdivision,  has  been  lost,  so  that  it  cannot  be  produced  to  the 
clerk,  he  must  take  proof  its  loss  and  of  its  contents.  Either  party  may 
require  the  clerk  to  reduce  to  writing  and  file  the  assessment,  and  the  oral 
proof,  if  any,  taken  thereupon. 

§  1214.  ApplicatLon  to  court  far  judgment  by  defieralt ;  when  neces- 
saiy.  [Amejjded  by  Ch.  416  op  1877.]  Where  the  summons  was  person- 
ally served  upon  the  defendant,  within  the  State,  and  he  has  made  default 
in  appearing,  or  where  the  defendant  has  appeared,  but  has  made  default  in 
pleading ;  and  the  case  is  not  one  where  the  clerk  can  enter  final  judgment, 
SB  prescribed  in  the  last  two  sections,  the  plaintiff  must  apply  to  the  court  for 
judgment.  Upon  the  application  he  must  file,  if  the  deiault  was  in  appear- 
ing, proof  of  service  of  the  summons;  or,  if  the  default  was  in  pleading, 
proof  of  appearance,  and  also  if  a  copy  of  the  complaint  was  demanded 
proof  of  service  thereof,  upon  the  defendant's  attorney;  and  in  either 
case,  proof  by  afEidavit,  of  the  default  which  entitles  him  to  judgment. 

§  1215.  Proceedings  on  Bach  an  application.  [Amended  bt  Ch.  416 
OP  1877.1  The  court  must  thereupon  render  the  judgment,  to  which  the 
plaintiff  is  entitled.  It  may,  without  a  jury  or  with  a  jury,  if  one  is  present 
m  court,  make  a  computation  or  assessment,  or  take  an  account,  or  proof  of 
a  fact,  for  the  purpose  of  enabling  it  to  render  the  judgment,  or  to  carry  it 
into  effect ;  or  it  may,  in  its  discretion,  direct  a  reference,  or  a  writ  of  inquiry 
for  either  purpose ;  except  that  where  the  action  is  brought  to  recover  dam- 
ages for  a  personal  injury,  or  an  injury  to  property,  the  damages  must  be 
ascertained  by  means  of  a  writ  of  inquiry.  Where  a  reference  or  a  writ  of 
inquiry  is  directed  the  court  may  direct,  that  the  report  or  inquisition  be 
returned  to  the  court  for  its  further  action ;  or  it  may,  in  its  discretion, 
except  where  special  provision  is  otherwise  made  by  law,  omit  that  direc- 
tion; in  which  case,  final  judgment  may  be  entered  by  the  clerk,  in  accord- 
ance with  the  report  of  the  referee,  or  for  the  damages  ascertained  by  the 
inquisition,  without  any  further  application. 

§  1216.  Application  for  judgment,  in  case  of  service  by  publication, 
etc.  [Amended  by  Ch.  416  of  1877.]  Where  the  summons  was  served 
upon  the  defendant,  without  the  State,  or  otherwise  than  personally,  if  the 
defendant  does  not  demand  a  copy  of  the  complaint  or  plead  as  the  case 
requires,  within  twenty  days  after  the  service  is  complete,  the  plaintiff  may 
apply  to  the  court,  for  the  judgment  demanded  in  the  complaint.  Upon  such 
an  application  he  must  file  proof  that  the  service  is  complete,  and  proof  by 
affidavit  of  the  defendant's  default.  The  court  must  require  proof  of  the 
cause  of  action,  set  forth  in  the  complaint,  to  be  made,  either  before  the  court, 
or  before  a  referee,  appointed  for  that  purpose.  If  the  defendant  is  a  non- 
resident,  or  a  foreign  corporation,  the  court  must  require  the  plaintiff,  or  hia 
a^ent,  or  attorney,  to  be  examined  on  oath,  respecting  any  payments  to  the 
plaintiff,  or  to  any  one  for  his  use,  on  account  of  his  demand,  and  must  ren- 
der the  judgment,  to  which  the  plaintiff  is  entitled.  But  before  rendering 
judgment,  the  court  may,  in  any  case,  in  its  discretion,  require  the  plaintiff 
to  file  an  undertaking,  to  abide  the  order  of  the  court,  touching  the  restitu- 
tion of  any  estate  or  effects  which  may  be  directed  by  the  judgment  to  be 
transferred  or  delivered,  or  the  restitution  of  any  money  that  may  be  col- 
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lected  nnder  or  by  virtne  of  the  judgment,  in  case  the  defendant  or  his 
representative  appUes  and  is  admitted  to  defend  the  action,  and  succeedjs  in 
his  defence. 

§  1217.  Attacbment  and  undertaking  fiar  restitation,  raqcdxad  in 
certain  actiona  [Amended  by  Ch.  416  of  1877.1  A  judgment  shall  not  be 
rendered  for  a  sum  of  money  only,  upon  an  application  made  pursuant  to 
the  last  section,  except  in  an  action  specified  in  section  635  of  this  act. 
Where  the  defendant  is  a  non-resident,  or  a  foreign  corporation,  and  has  not 
appeared,  the  plaintiff,  upon  the  application  for  judgment  in  such  an  action, 
must  produce  and  file  the  following  papers : 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment,  granted  in  the  action 
has  been  levied  upon  property  of  the  defendant. 

2.  A  description  of  the  property,  so  attached,  verified  by  affidavit ;  with  a 
statement  of  the  value  thereof,  according  to  the  inventory. 

3.  The  undertaking  mentioned  in  section  1216,  if  one  has  been  required. 

§  1218.  When  judgment  cannot  be  taken  against  infiant.  [Ameitdbi) 
BY  Ch.  542  OF  1879.]  A  judgment  by  default  shall  not  be  taken  against  an 
infant  defendant,  until  twenty  days  have  expired  since  the  appointment  of 
a  guardian  ad  litem  for  him. 

§  1219.  When  a  defendant  is  entitled  to  notice.  [Amended  by  Ch.  542 
OF  1879.]  A  defendant,  against  whom  judgment  is  taken,  pursuant  to  the 
foregoing  sections  of  this  article,  is  entitled  to  notice  as  follows : 

1.  If  he  has  appeared  generally,  but  has  made  default  in  pleading,  he  is 
entitled  to  at  least  five  days'  notice  of  the  time  and  place  of  an  assessment 
by  the  clerk,  and  to  at  least  eight  days'  notice  of  the  time  and  place  of  an 
application  to  the  court  for  judgment. 

2.  In  a  case  where  an  application  for  judgment  must  be  made  to  the  court, 
the  defendant  may  serve  upon  the  plaintiff's  attorney,  at  any  time  before 
the  application  for  judgment,  a  written  demand  of  notice  of  the  execution 
of  any  reference,  or  writ  of  inquiry,  which  may  be  granted  upon  the  appli- 
cation. Such  a  demand  is  not  an  appearance  in  tne  action.  It  must  be 
subscribed  by  the  defendant,  in  person,  or  by  an  attorney  or  agent,  whe 
must  add  to  his  signature  his  office  address,  with  the  particulars,  prescribed 
in  section  four  hundred  and  seventeen  of  this  act,  concerning  the  office 
address  of  the  plaintiff's  attorney.  Thereupon  at  least  five  days'  notice  of 
the  time  and  place  of  the  execution  of  the  reference,  or  writ  of  inquiry,  must 
be  given  to  the  defendant,  by  service  thereof  upon  the  person,  .whose  name 
is  subscribed  to  the  demand,  in  the  manner  prescribed  in  this  act,  for  service 
of  a  paper  upon  an  attorney  in  an  action. 

§  1220.  When  action  may  be  severed,  if  isBoeB  of  law  and  iBBnea  of 
fiict  presented.  Where  an  issue  of  law  and  an  issue  of  fact  arise,  with 
respect  to  different  causes  of  action,  set  forth  in  the  complaint,  and  final 
judgment  can  be  taken,  with  respect  to  one  or  more  of  the  causes  of  action, 
without  prejudice  to  either  party  in  maintaining  the  action,  or  a  defence  or 
eounter-claim,  with  respect  to  the  other  causes  of  action,  or  in  the  recovery  of 
final  judgment  upon  the  whole  issue,  the  court  may,  in  its  discretion,  and  at 
any  stage  of  the  action,  direct  that  the  action  be  divided  into  two  or  m<Mre 
actions,  as  the  case  requires. 

§  1221.  Judgment  how  taken,  after  trial  of  issues  of  law  and  issues 
of  ftcty  in  the  same  action.  [Amended  by  Ch.  416  of  1877.]  Where  one 
or  more  issues  of  law,  and  one  or  more  issues  of  fact,  arise  in  the  same  actioa, 
and  all  the  issues  have  been  tried,  final  judgment  upon  the  whole  issue  musk 
be  taken  as  follows : 
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1.  Where  an  application  must  be  made  to  the  court,  for  judgment  upon 
the  issue  last  tried,  the  application  must  be  for  judgment,  upon  the  whole 
issue ;  and  judgment  must  be  rendered  accordingly. 

2.  Wliere  the  action  is  triable  by  a  jury,  and  the  issue  last  tried  is  tried 
at  a  term  of  the  court,  the  application  for  judgment,  upon  the  whole  issue, 
may  be  entertained,  in  the  discretion  of  the  court,  at  that  term,  and  with  or 
without  notice ;  if  not  so  entertained,  it  must  be  heard  as  a  motion. 

3.  Where  the  issue  last  tried  is  tried  before  a  referee,  his  report  must 
award  the  proper  judgment  upon  the  whole  issue,  unless  otherwise  pre- 
0cribed  in  the  order  of  reference. 

§  1222.  Id. ;  after  trial  of  isBue  of  law  only.  [Ambnded  by  Ch.  416  op 
1877  AND  btCh.  542  op  1879.]  Final  judgment  upon  an  issue  of  law,  where 
no  issue  of  fact  remains  to  be  tried,  and  final  judgment  has  not  been  directed 
as  precribed*  in  section  ten  hundred  and  twenty-one  of  this  act,  may  be 
entered  upon  application  to  the  court,  or  by  the  clerk  in  an  action  specified 
in  section  four  hundred  and  twenty  of  this  act. 

§  1223.  Proceeding;B  upon  application  under  tiie  last  two  sections. 

[Amended  by  Ch.  416  op  1877.]  Upon  an  application,  by  either  party,  to 
the  court,  for  final  judgment,  after  the  decision  of  an  issue  of  law,  as  pre- 
scribed in  the  last  two  sections,  the  court  has  the  powers  specified  in  section 
1215  of  this  act,  upon  an  application  for  judgment  by  the  plaintiff.  Where 
final  judgment  may  be  awarded  in  a  referee's  report,  as  prescribed  in 
eection  twelve  hundred  and  twenty-one  of  this  act,  the  referee  may  make 
a  computation,  or  an  assessment,  or  take  an  account,  or  proof  of  a  fact,  for 
the  purpose  of  enabling  him  to  award  the  proper  jud^nent,  or  enabling 
the  court  to  carry  it  into  effect ;  and  he  may  ascertain  and  fix  the  damages, 
as  a  jury  may  do,  upon  the  execution  of  a  writ  of  inquiry. 

§  1224.  Id. ;  upon  interlocutory  judgment,  etc.,  affirmed  at  general 
texm.  [Amended  by  Ch.  416  op  1877.]  When  an  order  or  judgment  is 
wholly  or  partly  affirmed  upon  an  appeal  to  the  general  term,  and  no  issue 
of  fact  remains  to  be  tried,  the  general  term  may,  in  its  discretion,  render 
final  judgment,  unless.it  permits  the  appellant  to  amend  or  plead  over. 

§  1225.  Judgment  after  trial  by  jury  of  specific  questions  of  fact. 

In  an  action  triable  by  the  court,  where  one  or  more  specific  questions  of  fact, 
arising  upon  the  issues,  have  been  tried  by  a  jury,  judgment  may  be  taken, 
upon  the  application  of  either  party,  as  follows : 

1.  If  all  the  issues  of  fact  in  the  action  are  determined  by  the  findings  of 
the  jury,  or  the  remaining  issues  of  fact  have  been  determined  by  the 
decision  of  the  court,  or  the  report  of  a  referee,  an  application  for  judgment, 
upon  the  whole  issue,  may  be  made  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  judgment  may  be  ren- 
dered ujwn  the  whole  issue,  at  the  term  of  the  court  where,  or  by  direction 
of  the  referee  by  whom,  they  are  tried. 

§  122(5.  Id. ;  after  reference  to  determine  specific  questions  of  fisict. 
"Where  a  reference  has  been  made,  to  report  upon  one  or  more  specific  ques- 
tions of  fact,  arising  upon  the  issue,  and  the  remaining  issues  have  been 
tried,  judgment  must  be  taken,  upon  the  application  of  either  party,  as  pre- 
scribed in  section  1221  of  this  act. 

§  1227.  Id. ;  upon  motion  for  new  trial,  heard  at  general  term.  Where 
amotion  for  anew  trial,  made  at  the  first  instance  at  a  general  term  is  denied, 
judgment  may  be  taken,  as  if  the  motion  for  anew  trial  had  not  been  made, 

•So  in  the  originaL 
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after  the  expiration  of  four  days  from  the  entry  of  the  order,  and  the  service, 
upon  the  attorney  for  the  adverse  party,  of  a  copy  thereof,  and  notice  of  the 
entry ;  but  not  before. 

§  1228.  Id. ;  upon  trial  by  court  or  referee  of  the  whole  issue  of  fact 

[Amended  by  Ch.  542  of  1879.]  Where  the  whole  issue  is  an  issue  of  fact, 
which  was  tried  by  a  referee,  the  report  stands  as  a  decision  of  the  court. 
Except  where  it  is  otherwise  expressly  prescribed  by  law,  judgment  upon 
such  a  report,  or  upon  the  decision  of  the  court,  upon  the  trial  of  the  whole 
issue  of  fact  without  a  jury,  may  be  entered  by  the  clerk,  as  directed  therein, 
upon  filing  the  decision  or  report. 

§  1229.  In  matrimonial  causes,  judgment  can  be  rendered  only  by  ^ 
thB  court.     In  an  action  to  annul  a  marriage,  or  for  a  divorce  or  separation,  S ' 
judgment  cannot  be  taken,  of  course,  upon  a  referee's  report,  as  prescribed  /^Cu/ww 
in  the  last  section,  or  where  the  reference  was  made,  as  prescribed  in  section 
1215  of  this  act.    Where  a  reference  is  made  in  such  an  action,  the  testi-  //(.(j 
mony  and  the  other  proceedinfi^  upon  the  reference,  must  be  certified  to 
the  court,  by  the  referee,  with  his  report ;  and  judgment  must  be  rendered 
by  the  court. 

§  1230.  Final  judgment  upon  decision  or  report  awarding  interlocu- 
toiy  judgment,  etc.  [Amended  bt  Ch.  416  of  1877.1  In  a  case  not  provided 
for  in  the  foregoing  sections  of  this  article,  where  the  decision,  upon  a  trial 
by  the  court,  without  jury,  or  the  report,  upon  a  trial  by  a  referee  directs  an 
interlocutory  judgment  to  be  entered,  and  the  party  afterward  becomes  enti- 
tled to  a  final  judgment,  an  application  for  the  latter  may  be  made,  as  upon 
a  motion.  And  where  a  judgment  requires  the  appointment  of  a  referee,  to 
do  any  act  thereunder,  the  referee  must  be  appointed  by  the  judgment  or  by 
the  court,  npon  motion,  except  as  otherwise  prescribed  in  the  next  section. 

§  1231.  Id. ;  how  final  judgment  entered  and  settled  in  certain  cases. 

In  an  action  triable  by  the  court,  an  interlocutory  judgment  rendered  upon 
a  default  in  appearing  or  pleading,  or  pursuant  to  the  direction  contained  in 
a  decision  or  report,  may  state  the  substance  of  the  final  judgment,  to  which 
the  party  will  be  entitled.  It  may  also  direct,  that  the  final  judgment  be 
settled  by  a  judge,  or  a  referee.  In  that  case,  final  judgment  shall  not  be 
entered  until  a  settlement  thereof,  subscribed  by  the  judge  or  referee,  is 
filed.  Where  an  interlocutory  judgment  awards  costs,  they  may  be  awarded 
generally,  without  specifying  the  amount  thereof.  "Where  the  final  judg- 
ment is  directed  to  be  settled,  and  the  costs  have  not  been  taxed,  when  the 
settlement  thereof  is  filed,  a  blank  for  the  amount  of  the  costs  must  be  left 
in  the  settlement ;  and  the  costs  must  be  taxed,  and  the  blank  filled  up  ac- 
cordingly, by  the  clerk,  when  the  final  judgment  is  entered. 

§  1232.  Interlocutory  refiorence  or  inquisition ;  how  reviewed.  Where 
a  reference,  or  a  writ  of  inquiry,  directed  as  prescribed  in  section  1015,  or 
section  1215,  of  this  act,  has  been  executed,  either  party  may  apply  for  an 
order,  directing  a  new  hearing,  or  a  new  writ  of  inquiry,  upon  proof,  by 
affidavit,  that  error  was  committed,  to  his  prejudice,  upon  the  hearing,  or  in 
the  report,  or  upon  the  execution  of  the  writ  or  in  uie  inquisition.  In  a 
proper  case,  the  application  may  be  granted,  after  judgment  has  been 
entered.  In  that  case,  the  judgment  may  be  set  aside,  either  then  or  after 
the  new  hearing,  or  the  execution  of  the  new  writ,  as  justice  requires. 

§  1233.  Motion  for.  judgment  upon  a  special  verdict,  etc.  A  motion 
for  judgment,  upon  a  special  verdict,  may  be  made  by  either  party  ;  and 
musty  in  the  first  instance,  be  heard  and  decided,  at  a  term  held  by  one 
judge. 
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§  1234.  Id ;  iq>on  verdict  subject  to  cplnion  of  conrt  A  motion  tai 
juG^^ent,  upon  a  verdict  subject  to  the  opinion  of  the  court,  may  be  made 
by  either  party ;  and  must  be  heard  and  decided  at  the  general  term. 

§  1235.  Interest  on  verdict,  etc.,  to  be  indnded  in  recoveiy.    Where 

final  judgment  is  rendered  for  a  sum  of  money,  awarded  by  a  verdict,  report 
or  decision,  interest  upon  the  sum  awarded,  from  the  time  when  the  veidict 
was  rendered,  or  the  report  or  decision  was  made,  to  the  time  of  entering 
judgment,  must  be  computed  by  the  clerk,  added  to  the  sum  awarded,  and 
included  in  the  amount  of  the  judgment. 

§  1236.  Clerk  to  keep  judgment-book ;  judgment  to  be  entered 
tiierein.  The  clerk  must  keep,  amon^  the  records  of  the  court,  a  book  for 
the  entry  of  judgments,  styled  the  "judgment-book.**  Each  interlocutory 
or  final  judgment  must  be  entered  in  the  judgment-book,  and  attested  uy 
the  signature  of  the  clerk;  who  must  note,  in  the  margin  of  the  entry,  the 
day  and  year  of  entering  it.  It  must  specify  clearly  the  relief  granted,  oir 
other  determination  of  the  action,  or  of  the  issue. 

§  1237.  Judgment-roll  to  be  filed ;  of  what  it  consists.  [Amehbbd 
BY  Ch.  416  OF  1877  and  by  Ch.  542  of  1879.]  The  clerk  upon  entering  final 
judgment,  must  immediately  file  the  judgment-roll;  which  must  consist, 
except  'where  special  provision  is  otherwise  made  by  law  of  the  following 
papers  :  the  summons ;  the  pleadings,  or  copies  thereof;  the  final  judgment, 
and  the  interlocutory  judgment,  if  any,  or  copies  thereof;  and  each  pi^er 
on  file,  or  a  copy  thereof,  and  a  copy  of  each  order,  which  in  any  way 
involves  the  merits,  or  necessarily  affects  the  judgment.  If  judgment  is 
taken  by  default,  the  judgment-roll  must  also  contain  the  papers  required  to 
be  filed,  upon  so  taking  judgment,  or  upon  making  application  therefor ; 
together  with  any  report,  decision  or  writ  of  inquiry,  and  return  thereta 
If  judgment  is  taken  after  a  trial,  the  judgment-roll  must  contain  the  ver- 
dict, report,  or  decision ;  each  offer,  if  any,  made  as  prescribed  in  this  act; 
and  the  exceptions  or  case  then  on  file. 

§  1238.  Id. ;  by  wHom  prepared.    The  judgment-roll  must  be  prepared, 

and  furnished  to  the  clerk,  by  the  attorney  for  the  party,  at  whose  instance 
the  final  judgment  is  entered ;  except  that  the  clerk  must  attach  thereto  the 
necessary  original  papers,  on  file.  But  the  clerk  may,  at  his  option,  make 
up  the  entire  judgment-roll. 

8  1239.  Time  of  filing  jndgment-roU  to  be  noted.  The  clerk  most 
make  a  minute,  upon  the  back  of  each  judgment-roll,  filed  in  his  office,  of  the 
time  of  filing  it,  specifying  the  year,  month,  day,  hour,  and  minute.  A  prtH 
ceeding  to  enforce  or  collect  a  final  judgment,  cannot  be  taken,  until  the 
judgment-roll  is  filed. 

§  1240.  When  a  judgment  may  be  enforced  by  eocecution.    In  either 

of  the  following  cases,  a  final  judgment  may  be  enforced  by  execution: 

1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party;  or  directs  the 
payment  of  a  sum  of  money. 

2.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  ejectment,  or  tot 
dower. 

3.  In  an  action  to  recover  a  chattel,  where  it  awards  a  chattel  to  either 
party. 

§  1241.  When  a  judgment  may  be  enforced  by  pnniahment  for  dis- 
obeying it.  In  either  of  the  following  cases,  a  judgment  may  be  enforced^ 
by  serving  a  certified  copy  thereof,  upon  the  party  against  whom  it  is  ren- 
dered, or  the  officer  or  person,  who  is  required  thereby,  or  by  law,  to  obey  it^ 
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and  if  he  refuses  or  ^wilfolly  neglects  to  obey  it,  by  punishing  him  for  a  con- 
tempt of  the  court. 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced  by  execution,  as 
prescribed  in  the  last  section. 

2.  Where  the  judgment  is  final,  and  part  of  it  cannot  be  enforced  by  exe- 
cution, as  prescribed  in  the  last  section ;  in  which  case  the  part  or  parts, 
which  cannot  be  so  enforced,  may  be  enforced  as  prescribed  in  this  section. 

3.  Where  the  judgment  is  interlocutory,  and  requires  a  party  to  do,  or 
to  refrain  from  doing,  an  act;  except  in  a  case  specified  in  the  next  sub- 
division. 

4.  Where  the  judgment  requires  the  payment  of  money  into  court,  or  to 
an  officer  of  the  court ;  except  where  the  money  is  due  upon  a  contract, 
express  or  implied,  or  as  damages  for  non-performance  of  a  coniaract.  In  a 
case  specified  in  this  subdivision,  if  the  judgment  is  final,  it  may  be 
enforced  as  prescribed  in  this  section,  either  simultaneously  with,  or  before 
or  after  the  issuing  of  tCn  execution  thereupon,  as  the  court  directs. 

§  1242.  Real  property ;  how  sold.  Effect  of  conveyance.  [Ambndbd 
BY  Ch.  416  OP  1877.1  Except  where  special  provision  is  otherwise  made  by 
law,  real  property  adjudged  to  be  sold,  must  he  sold  in  the  county  where 
it  is  situated,  by  the  sheriflf  of  ther  county,  or  by  a  referee,  appointed  by 
the  court  for  that  purpose,  who  must  execute  a  conveyance  to  the  purchaser. 
The  conveyance  is  effectual,  to  pass  the  riffht,  title,  or  interest  of  a  party 
adjudged  to  be  sold ;  but  nothing  contained  in  this  section  shall  be  deemeo^ 
to  repeal  or  modify  the  provisions  of  any  law  specially  regulating  the  sale  of 
real  property  under  a  judgment  or  decree  of  any  court,  in  any  particular 
coanty  of  the  State. 

?1248.  Secnrity  upon  sale  by  referee.  [Amended  by  Ch.  416  of 
7.]  Where  a  referee  is  appointed  by  the  court,  to  sell  real  property,  the 
court  may  provide  for  his  giving  such  security,  as  the  court  deems  just,  for 
the  proper  application  of  the  money  received  upon  the  sale ;  or  for  the  pay- 
ment thereof  by  the  purchaser,  directly  to  the  person  or  persons  entitled 
thereto,  or  their  attorneys. 

§  1244.  Conveyance  to  state  nanie  of  party.  [Amended  by  Ch.  416 
OF  1877  and  by  Ch.  542  op  1879.]  A  conveyance  of  property  sold  by  virtue 
of  an  execution,  or  sold  pursuant  to  a  judgment,  which  specifies  the  par- 
ticular party  or  parties,  whose  right,  title  or  interest  is  directed  to  be  sold, 
most  distinctly  state,  in  the  granting  clause  thereof,  whose  right,  title  or 
interest  was  sold,  and  is  conveyed,  without  naming,  in  that  clause,  any  of 
the  other  parties  to  the  action ;  otherwise,  the  purchaser  is  not  bound  to 
accept  the  conveyance,  and  the  officer  executing  it  is  liable  for  the  damages, 
which  the  purchaser  sustains  by  the  omission,  wheth  *  he  accepts  or  refuses 
to  accept  it. 

ARTICLE  TmRD. 

DoCKBTDrO  A  JUDQMBNT  ;  EfFBOT  THBRBOF  AS  A  LiBK  UFON  RbAL  PboFBBTY  ;  SUBFKNOIVa 

AUD  DiscHABauro  THB  LiEN ;  Satisfaction  akd  Assiqnmbnt  of  a  JuDOMBirr. 

SaCTioir  1245.  Certain  clerks  to  keep  docket-books. 
1246.  Id. ;  to  docket  Judgements. 

1^7.  Filine  transcripts,  and  docketing  judgments  thereon. 
1248.  Penalty  for  clerk's  neglect. 

— - 

*  So  in  the  oririnal. 

249 


§§  1245-1247.  DOCKETING  A  JUDGMENT.  Tit.  1,  Ch.  11. 

Saonoir  1249.  Dockets  to  be  public. 

1250.  Judgment  not  to  be  a  lien  untU  docketed. 

1251.  Ileal  property  bound  for  ten  years  by  a  judgment  thus  docketed. 

1252.  Real  property  may  be  levied  upon  after  ten  years. 

1253.  Land  held  under  contract  not  bound  by  judgment. 
1251.  Preference  of  mortgages  for  purchase  money. 

1255.  Certain  time  not  to  be  included  in  the  ten  years.  t 

1256.  Court  may  order  lien  of  Judgment  to  be  suspended  upon  appeaL  ' 

1257.  From  what  time  order  suspends  the  lien. 

1258.  How  lien  suspended  in  another  county. 

1259.  When  and  how  lien  restoi'ed. 

1260.  Docket  of  judgment,  how  cancelled. 

1261.  Satisfaction-piece  to  be  given  on  payment  of  judgment. 

1262.  Assignor  must  acknowledge  assignment. 

1263.  Assignee  who  is  a  receiver,  etc.,  may  file  notice. 

1264.  Entry  in  docket,  upon  return  of  execution  satisfied. 
1266.  Id. ;  where  execution  returned  unsatisfied. 

1266.  Sheriff  to  give  copy  of  satisfied  execution ;  clerk  to  enter  satisfaction. 

1267.  Docket ;  when  to  be  discharged  and  cancelled. 

1268.  Discharge  of  a  judgment  against  a  bankrupt. 

1269.  Power  of  courts  respecting  docket. 

1270.  Clerk  to  file  and  note  assignment  of  judgment. 
♦1271.  Judgments  of  United  States  courts  may  be  docketed. 

1272.  To  wh&t  judgments  and  executions  this  article  applies. 

§  1245.  Certain  clerks  to  keep  docket-books.  Each  county  clerk, 
each  clerk  of  a  superior  city  court,  and  the  clerk  of  the  marine  court  of  the 
city  of  New  York,  must  keep  one  or  more  books,  ruled  in  columns,  con- 
venient for  making  the  entries,  prescribed  in  the  next  section ;  in  which  he 
must  docket,  in  its  regular  order,  and  accordinJTT)*  *its  priority,  each  judg- 
ment, which  he  is  required  by  this  article  to  docket.  The  expense  of  pro- 
curing a  new  book,  when  necessary  is  a  county  charge. 

§  1246.  Id. ;  to  docket  judgments.  Each  clerk,  specified  in  the  last 
section,  must,  when  he  files  a  judgmeut-roll,  upon  a  judgment,  rendered  in 
a  court  of  which  he  is  clerk,  docket  the  judgment,  by  entering,  in  the  proper 
docket-book,  the  following  particulars,  under  the  initial  letter  of  the  sur- 
name of  the  judgment-debtor,  in  its  alphabetical  order : 

1.  The  name,  at  lenfi^h,  of  the  judgment-debtor;  and  also  his  residence, 
title,  and  trade  or  pro^ssion,  if  any  of  them  are  stated  in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was  rendered. 

3.  The  sum  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  day,  hour,  and  minute,  when  the  judgment-roll  was  filed. 

5.  The  day,  hour,  and  minute,  when  the  judgment  was  docketed  in  his 
ofEice. 

6.  The  court  in  which  the  judgment  was  rendered,  and  if  it  was  rendered 
in  the  supreme  court,  the  county  where  the  judgment-roll  is  filed. 

7.  The  name  of  the  attonygy  for  the  party  recovering  the  judgment. 

If  there  are  two  or  more  judgment-debtors,  those  enfiies  must  be  repeated, 
under  the  initial  letter  of  the  surname  of  each. 

§  1247.  Filing  transcripts,  and  docketing  judgments  thereon.    A 

clerk,  with  whom  a  judgment-roll  is  filed,  upon  a  judgment  docketed  as 
prescribed  in  the  last  section,  must  furnish  to  any  person  applying  therefor, 
and  paying  the  fees  allowed  by  law,  one  or  more  transcripts  of  the  docket 
of  the  judgment,  attested  by  his  signature.  A  county  clerk  to  whom  such 
a  transcript  is  presented,  must,  upon  payment  of  his  fees  therefor,  imme- 
diately file  it,  and  docket  the  judgment,  as  prescribed  in  the  last  section,  in 
the  appropriate  docket-book,  kept  in  his  office. 
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§  1248.  Penalty  for  clerk's  neglect.  A  clerk  who  omits,  as  soon  as 
practicable,  to  docket  a  judgment  required  to  be  docketed,  or  to  furnish  a 
transcript  of  a  judgment,  so  docketed  in  his  office,  as  prescribed  in  the  last 
two  sections,  forfeits,  to  the  person  aggrieved,  two  hundred  and  fifty  dollars, 
in  addition  to  the  damages  sustained  by  reason  of  the  omission. 

§  1249.  Dockets  to  be  public.  A  docket-book,  kept  by  a  clerk,  must  be 
kept  open,  during  the  business  hours  fixed  bv  law,  for  search  and  examina- 
tion by  any  person. 

§  1250.  Judgment  not  to  be  a  lien  until  docketed.  A  judgment, 
required  to  be  docketed,  as  prescribed  in  this  article,  neither  affects  real 
property  or  chattels  real,  nor  is  entitled  to  a  preference,  until  the  judgment- 
roll  is  filed,  and  the  judgment  docketed. 

§  1251.  Real  property  bound  for  ten  years  by  a  judgment  thus 

docketed.  Except  as  otherwise  specially  prescribed  by  law,  a  j  udgment 
hereafter  rendered,  which  is  docketed  in  a  county  clerk's  office,  as  prescribed 
in  this  article,  binds,  and  is  a  charge  upon,  for  ten  years  after  filing  the 
judgment-roll,  and  no  longer,  the  real  property  and  chattels  real  in  that 
county,  which  the  judgment  debtor  has  at  the  time  of  so  docketing  it,  or 
which  he  acquires  at  any  time  afterwards,  and  within  the  ten  years. 

§  1252.  Real  property  may  be  levied  upon  after  ten  years.  When 
ten  years  after  filing  the  judgment-roll  have  expired,  real  property  or  a  chat- 
tel real,  which  the  ludgfment  debtor,  or  real  property  which  a  person,  deriv- 
ing his  right  or  title  ineretOt  ag^tne  beir  or  devisee  of  the  judgment  debtor, 
then"fias,  T!l  any  county,  may  be  levied  upon  by  virtue  of  an  execution 
against  property,  issued  to  the  sheriff  of  that  coun^,  upon  a  judgment  here- 
after rendered,  by  filing,  with  the  clerk  of  that  county,  a  notice,  subscribed 
by  the  sheriff,  describing  the  judgment,  the  execution,  and  the  property 
levied  upon ;  and,  if  the  interest  levied  upon  is  that  of  an  heir  or  devisee, 
specifying  that  fact,  and  the  name  of  the  heir  or  devisee.  .  The  notice  must 
be  recorded  and  indexed  by  the  clerk,  as  a  notice  of  the  pendency  of  an 
action.  For  that  purpose,  the  judgment  debtor,  or  his  heir  or  devisee, 
named  in  the  notice,  is  regarded  as  a  party  to  an  action.  The  judgment 
binds,  and  becomes  a  charge  upon,  the  right  and  title  thus  levied  upon,  of 
the  judgment  debtor,  or  of  his  heir  or  devisee,  as  the  case  may  be,  only 
from  the  time  of  recording  and  indeidng  the  notice,  and  until  the  execution 
is  set  aside  or  returned. 

§  1253.  Land  held  under  contract  not  bound  by  judgment    The 

interest  of  a  person  holding  a  contract  for  the  purchase  of  real  property,  is 
not  bound  by  the  docketing  of  a  judi^ent ;  and  cannot  be  levied  upon  or 
sold,  by  virtue  of  an  execution  issued  upon  a  judgment.  , 

§  1254.  Preference  of  mortgages  for  purchase-money.  Where  real 
property  is  sold  and  conveyed,  and,  at  the  same  time,  a  mortgage  thereupon 
IS  given  by  the  purchaser,  to  secure  the  payment  of  the  whole  or  a  part  of 
the  purchase-money,  the  lien  of  the  mortgage,  upon  that  real  property,  is 
superior  to  the  lien  of  a  previous  judgment  against  the  purchaser. 

§  1255.  Certain  time  not  to  be  included  in  the  ten  years.  The  time 
during  which  a  judgment  creditor  is  stayed,  by  an  injunction  or  other  order, 
or  by  the  operation  of  an  appeal,  or  by  express  provision  of  law,  from  enforc- 
ing a  judgment,  is  not  a  part  of  the  ten  years  to  which  the  lien  of  a  judg- 
ment is  limited  by  this  article.  But  this  section  does  not  extend  the  time  of 
the  Uen,  as  against  a  purchaser,  creditor,  or  mortgagee  in  good  faith. 
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§  1256.  Court  may  order  lien  of  judgment  to  be  stupended  upon 
appeaL  Where  an  appeal  from  a  judgment  baa  been  perfected,  and  an 
undertaking  has  been  given,  suificient  to  entitle  the  appellant  to  a  stay  of 
the  execution  of  the  judgment,  without  an  order  for  that  purpose,  the  court 
in  which  the  judgment  was  recovered,  may,  in  its  discretion  and  upon  such 
terms  as  justice  requires,  make  an  order,  upon  notice  to  the  attorney  for  the 
respondent,  and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien 
of  the  judgment,  as  a^^ainst  judgment  creditors,  and  purchasers  and  mort- 
gagees in  good  faith,  the  real  property  or  chattels  real,  upon  which  the  judg- 
ment is  a  lien,  or  a  portion  thereof,  specifically  described  in  the  order.  If 
all  the  property,  subject  to  the  lien,  is  so  exempted,  the  order  must  direct 
the  clerk  in  whose  office  the  judgment-roll  is  filed,  to  make  an  entry,  on  the 
docket  of  the  judgment,  in  each  place  where  it  appears  in  the  docket-book, 
substantially  as  follows :  "  Lien  suspended  upon  appeal.  See  order  entered ;" 
adding  the  proper  date.  If  a  portion  only  is  exempted,  the  order  must 
direct  the  clerk  to  make,  in  like  manner,  an  entry,  substantially  as  follows : 
"Lien  partially  suspended  upon  appeal.  See  order  entered;  adding  the 
proper  date.  The  clerk  must,  when  he  files  the  motion  papers,  and  enters 
the  order,  make  the  entry  or  entries  in  the  docket  book,  as  required  by  the 
order. 

§  1257.  From  what  time  order  suspends  the  lien.  Where  an  order  is 
made,  as  prescribed  in  the  last  section,  by  the  supreme  court  or  by  a  county 
court,  it  operates  as  a  suspension  of  the  Hen  upon  property  situated  in  the 
county,  where  the  judgment-roll  is  filed,  from  the  time  when  the  order  is 
entered,  and  the  proper  entry  made  in  the  docket-book.  If  the  property 
exempted  is  situated  in  another  county,  or  if  the  order  was  made  by  a  court, 
other  than  the  supreme  court  or  a  county  court,  the  order  operates  as  a  sus* 
pension,  from  the  time,  when  the  proper  entry  is  made  in  the  docket-book, 
kept  by  the  clerk  of  that  county,  as  prescribed  in  the  next  section. 

§  1258.  How  lien  suspended  in  any  other  county.  The  clerk,  with 
whom  the  order  is  entered,  must,  upon  payment  of  his  fees  therefor,  furnish 
to  the  party  who  obtained  the  order,  one  or  more  transcripts,  attested  by  his 
signature,  of  the  docket  of  the  judgment,  including  the  entry  made  upon  the 
docket.  A  county  clerk,  in  whose  office  the  jud&ment  is  docketed,  must, 
upon  payment  of  his  fees  therefor,  immediately  file  such  a  transcript ;  and 
make  an  entry  upon  the  docket  of  the  judgment,  in  each  place  where  it 
appears  in  his  docket-book,  substantially  as  follows :  "  Lien  suspended,"  or, 
"  Lien  partially  suspended,"  according  to  the  entry  upon  the  original  docket,^ 
and  also,  "See  transcript  filed;"  adding  the  proper  date. 

%  1259.  When  and  how.lien  restored.  At  any  time  after  a  judgment, 
which  has  ceased  to  be  a  lien,  as  prescribed  in  the  last  three  sections,  is 
affirmed,  or  the  appeal  therefrom  is  dismissed,  the  lien  thereof  may  be 
restored,  as  follows : 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  or  the  order  dis- 
missing the  appeal,  is  entered,  must,  upon  the  request  of  the  judgment  cred- 
itor, docket  the  judgment  anew,  as  it  was  originally  docketed,  but  in  the 
order  of  priority  of  the  new  docket ;  and  he  must  write  upon  the  new  docket, 
the  words,  "Lien  restored  by  redocket;"  adding  the  date  of  redocketing. 

2.  A  transcript  of  the  new  docket  must  be  furnished  to  a  county  clerk,  in 
whose  office  an  entry  of  the  suspension  of  the  lien  has  been  madQ,  as  pre- 
scribed in  the  last  two  sections ;  and  thereupon  the  judgment  must  De  dock- 
eted by  him  anew,  in  the  order  of  the  priority  of  the  new  docket.  The  clerk 
who  so  redockets  the  judgment,  must  make  an  entry  upon  the  new  docket, 
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Biibstantially  as  follows:  '^  Lien  restored  by  redocket.  See  transcript  filed;'* 
adding  the  date  of  redocketing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  unexpired  i>eriod 
thereof,  as  if  the  order  had  not  been  made ;  but  with  like  effect  only,  as 
against  judgment  creditors,  purchasers,  and  mortgagees  in  good  faith,  as  if 
the  judgment  had  then  been  first  docketed. 

8  1260.  Docket  of  judgment,  how  cancelled.  The  docket  of  a  judg- 
meht  must  be  cancelled  and  discharged  by  the  clerk,  in  whose  office  the 
jndgment-roU  is  filed,  upon  filing  with  him  a  satisfaction-piece,  describing 
uie  judgment,  and  executed  as  follows : 

1.  Except  as  otherwise  prescribed  in  the  next  subdivision,  the  satisfao- 
tion-piece  must  be  executea  by  the  party,  in  whose  favor  the  judgment  was 
rendered,  or  his  executor  or  administrator ;  or,  if  it  is  made  within  two 
years  after  the  filing  of  the  judgment-roll,  by  the  attorney  of  record  of  the 
party.  But  where  the  authority  of  the  attorney  has  been  revoked,  a  satis- 
faction by  him  is  not  conclusive,  against  the  person  entitled  to  enforce  the 
judgment,  in  respect  to  a  person,  who  had  actual  notice  of  the  revocation, 
before  a  payment  on  the  judgment  was  made,  or  a  purchase  of  property 
bound  thereby  was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party  in  whose 
favor  it  was  rendered,  or  his  executor  or  administrator,  has  been  filed  in  the 
clerk's  office,  the  satisfaction-piece  must  be  executed  by  the  person,  whe 
appears,  from  the  assignment,  or  from  the  last  of  the  subsequent  assign* 
ments,  if  any,  so  filed,  showing  a  continuous  chain  of  title,  to  be  the  owner 
of  the  judgment;  or  by  his  executor  or  administrator. 

S.  If  the  satisfaction-piece  is  executed  by  an  attorney  in  fact,  in  behalf 
of  a  person  authorized  to  execute  it,  other  than  the  attorney  of  record,  an 
instrument,  containing  a  power  to  acknowledge  the  satisfaction,  must  be 
filed  with  the  satisfaction-piece,  unless  it  has  been  recorded  in  the  proper 
book  for  recording  deeds,  in  that  or  another  county ;  in  which  case,  the 
satisfaction-piece  must  refer  to  the  record,  and  the  clerk  may,  for  his  own 
indemnity,  require  evidence  of  a  record  remaining  in  another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  attorney  must  be 
acknowledged,  before  the  clerk,  or  his  deputy,  and  certified  by  him  there- 
upon ;  or  it  must  be  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded  in  the  county  where  it  is  filed. 

§  1261.  Satls&ction-piece  to  be  given  on  payment  of  jadgmentL 

The  pexson,  entitled  to  enforce  a  judgment,  must  execute,  and  acknowledge 
before  the  proper  officer,  a  satisfaction-piece  thereof,  at  the  request  of  the 
judgment  debtor,  or  of  a  person  interested  in  property  bound  by  the  judg- 
ment, upon  presentation  of  a  satisfaction-piece,  and  payment  of  the  sum 
dne  upon  the  judgment,  and  the  fees  allowea  by  law  for  taking  the  acknowl- 
edgment of  a  deed. 

§  1262.  AwBignnr  must  acknowledge  anrignmimt.  A  person,  who  has 
heretofore  executed,  or  hereafter  executes,  a  written  assignment  of  a  judg- 
ment, owned  by  him,  without  acknowledging  the  executed*  thereof,  before 
an  officer  authorized  to  take  the  acknowledgment  of  a  deed,  must  so 
acknowledge  it,  at  the  request  of  his  assignee,  or  of  a  subsequent  assignee 
thereof,  or  of  the  judgment  debtor,  upon  presentation  of  the  assignment, 
and  payment  of  the  officer's  fees. 

§  1268.  AflBlgnea  who  la  a  receiver,  eta,  may  file  notice.  A  resident 
of  the  State,  or  a  person  having  an  office  within  the  State,  for  the  regular 

•  So  ia  tiM  origiiiaL 
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transaction  of  business,  in  person,  who  becomes  the  owner  of  a  judgment,  by- 
virtue  of  a  general  assignment  for  the  benefit  of  creditors,  or  of  an  appoint- 
ment as  a  receiver,  or  trustee  or  assignee  of  an  insolvent  debtor  or  bankrupt, 
may  file  with  the  clerk,  in  whose  office  the  judgmert-roU  is  filed,  a  notice 
of  the  assignment,  or  of  his  appointment,  and  of  his  ownership  of  the 
judgment.  The  notice  must  be  subscribed  by  him,  adding  to  his  signature 
his  place  of  residence,  and  also,  if  he  resides  without  the  State,  his  office 
address.  A  notice  so  filed  has  the  same  force  and  effect,  for  the  purposes 
of  this  article,  as  if  it  was  an  assignment  of  the  judgment. 

§  1264.  Entry  in  docket,  upon  retoxn  of  ezecution  satisfied.  Where 
an  execution  is  returned,  wholly  or  partly  satisfied,  the  clerk  must  make  an 
entry  of  the  satisfaction,  or  partial  satisfaction,  in  the  docket  of  the  judg- 
ment, upon  which  it  was  issued.  Thereupon  the  judgment  is  deemed  satis- 
fied, to  the  extent  of  the  amount  returned  as  collected,  unless  the  return  is 
vacated  by  the  court. 

§  1265.  Id. ;  where  ezecntion  retnmed  unsatisfied.  Where  an  execu- 
tion is  returned  wholly  unsatisfied,  the  clerk  must  immediately  make,  in 
the  docket  of  the  judgment,  upon  which  it  was  issued,  an  entry  of  the  fact, 
stating  the  time  when  the  execution  was  returned. 

§  1266.  Sheriff  to  give  copy  of  satisfied  ezecntion ;  clerk  to  enter 
Batisfaction.  A  sheriff,  upon  being  paid  the  full  amount  due  upon  an 
execution  in  his  hands,  must  immediately  indorse  thereupon  a  return  of 
satisfaction  thereof.  He  must  also  deliver  to  the  person  making  the  pay- 
ment, upon  the  latter's  request,  and  payment  of  the  fees  allowed  by  law 
therefor,  a  certified  copy  of  the  execution,  and  of  the  return  of  satisfaction 
thereupon ;  which  may  be  filed  with  the  clerk  of  the  same  county,  who  must 
thereupon  cancel  and  discharge  the  docket  of  the  judgment,  as  if  the  judg- 
ment-roll was  filed  in  his  oflace,  and  the  execution  was  returned  to  him,  as 
satisfied.  But  this  section  does  not  exonerate  the  sheriff,  from  his  duty  to 
return  the  execution,  to  tho  clerk  with  whom  the  judgment-roll  is  filed. 

§  1267.  Docket ;  when  to  be  discharged  and  cancelled.  The  clerk 
of  a  county,  with  whom  a  judgment  has  been  docketed,  must  cancel  and 
discharge  the  docket  thereof,  upon  the  filing,  with  him,  of  a  certificate  of 
the  clerk,  with  whom  the  judgment-roll  is  filed,  showing  that  the  judgment 
has  been  reversed,  vacated,  or  satisfied  of  record ;  or  the  certificate  of  the 
clerk  of  the  county,  with  whom  a  copy  of  an  execution,  and  of  a  return  of 
satisfaction  thereupon,  have  been  filed,  as  prescribed  in  the  last  section, 
showing  that  they  have  been  so  filed,  and  the  docket  cancelled  and  dis- 
charged accordingly. 

§  1268.  Discharge  of  a  judgment  against  a  bankrupt  At  any  time 
after  two  years  have  elapsed,  since  a  bankrupt  was  discharged  from  his 
debts,  pursuant  to  the  acts  of  Congress  relating  to  bankruptcy,  he  may 
apply,  upon  proof  of  his  discharge,  to  the  court  in  which  a  judgment  was 
rendered  against  him,  for  an  order,  directing  the  judgment  to  be  cancelled 
and  discharged  of  record.  If  it  appears  that  he  has  been  discharged  from 
the  payment  of  that  judgment,  an  order  must  be  made  accordingly;  and 
thereupon  the  clerk  must  cancel  and  discharge  the  docket  thereof,  as  if  the 
proper  satisfaction-piece  of  the  judgment  was  filed.  Notice  of  the  applica- 
tion, accompanied  with  copies  of  the  papers  upon  which  it  is  made,  must  be 
given  to  the  judgment  creditor,  unless  his  written  consent  to  the  granting 
of  the  order,  with  satisfactory  proof  of  the  execution  thereof,  and,  if  he  is 
not  the  party  in  whose  favor  the  judgment  was  rendered,  that  he  is  the 
ewner  thereof,  is  presented  to  the  court,  upon  the  application. 
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§  1269.  Power  of  courtB  respectiiig  docket  A  court  of  record  hcus  the 
same  power  and  jurisdiction^  concerning  the  docket  of  its  judgments,  kept 
by  a  county  clerk,  which  it  has  concerning  the  docket  kept  by  its  own  clerk. 
It  may  direct  that  such  a  docket  be  amended ;  or  that  its  judgment,  there 
docketed,  be  docketed  nunc  pro  tunc. 

§  1270.  Clerk  to  file  and  note  assignment  of  judgment.  Upon  the 
presentation  to  the  clerk  of  a  court  of  record,  of  an  assignment  of  a  judg- 
ment, entered  in  his  office,  executed  by  a  person  entitled  to  satisfy  the  judg- 
ment, as  prescribed  in  section  1260  of  this  act,  and  otherwise  executed  as 
prescribed  in  that  section,  with  respect  to  a  satisfaction-piece,  and  upon 
payment  of  the  fees,  allowed  by  law,  for  filing  a  transcript,  and  docketing 
a  judgment  thereupon,  the  clerk  must  forthwith  file  the  assignment  in  his 
office,  and  make,  upon  the  docket  of  the  judgment,  an  entry  of  the  fact,  and 
of  the  day  of  filing ;  or,  if  he  keeps  a  separate  bdok  for  the  entry  of  assign- 
ments of  judgmente,  an  entry,  referring  to  the  page  of  the  book,  where  the 
filing  of  the  assignment  is  noted. 

§  1271.  [Stricken  out  by  Ch.  542  of  1879.] 

§  1272.  To  what  judgments  and  ezecutions  this  article  applies. 

This  article  applies  only  to  a  judgment,  wholly  or  partly  for  a  sum  of  money, 
or  directing  the  payment  of  a  sum  of  money;  and  to  an  execution  issued 
upon  such  a  judgment. 


TITLE  II. 

Judgments  taken  wUhaut  process. 

Abticlb  1.  Confession  of  judgment. 
/  2.  Submission  of  a  controversy,  upon  facts  admitted. 

ARTICLE  FIRST. 

CoNFBSBIOir  OF  JUDQHBNT. 

SEcnoH  1273.  Judgment  may  be  confessed.    When  married  women  may  confess. 

1274.  Statement ;  form  thereof. 

1275.  Statement  to  be  filed,  and  judgment  entei'ed. 

1276.  Judgment-roll ;  docketing  and  enforcing  the  judgment. 

1277.  Execution,  where  the  judgment  is  not  all  due. 

1278.  Confession  by  one  of  several  joint  debtora. 

§  1278.  Jadgment  may  be  confessed.  When  maxxied  woman  may 
confioBS.  [Amended  bt  Ch.  41CioF  1877.]  A  judgment  by  confession  may 
be  entered,  without  action,  either  for  money  due  or  to  become  due,  or  to 
secure  a  person  against  contingent  liability  in  behalf  of  the  defendant,  or 
both,  aa  prescribed  in  this-  article.  A  married  woman  may  confess  such  a 
judgment,  if  the  debt  was  contracted  for  the  benefit  of  her  separate  estate, 
or  in  the  course  of  any  trade  or  other  business  carried  on  by  her  on  her  soIa 
and  separate  account. 

tl274.  Statement ;  form  thereof    A  written  statement  must  be  mact  , 
signed  by  the  defendant,  to  the  following  effect : 
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1.  It  must  state  the  sum,  for  which  judgment  may  be  entered  and  author- 
ize the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  to  become  due,  it 
must  state  concisely  the  facts,  out  of  which  the  debt  arose ;  and  most  show, 
that  the  sum  confessed  therefor  is  justly  due,  or  to  become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  securing  the  plain- 
tiff, against  a  contingent  liability,  it  must  state  concisely  the  facts,  consti- 
tuting the  liability ;  and  must  show,  that  the  sum  confessed  therefor  does 
not  exceed  the  amount  of  the  liability. 

The  statement  must  be  veriiied  by  the  oath  of  the  defendant,  to  the  effect* 
that  the  matters  of  fact  therein  set  forth  are  true. 

§  1275.  Statement  to  be  filed,  and  judgment  entered.  At  any  time 
within  three  years  after  the  statement  is  verified,  it  may  be  filed  with  a 
county  clerk,  or  with  the  clerk  of  a  superior  city  court,  or,  where  the  sum  for 
which  judgment  is  confessed,  does  not  exceed  two  thousand  dollars,  exclusive 
of  interest  from  the  time  of  making  the  statement,  with  the  clerk  of  the 
marine  court  of  the  city  of  New  York.  Thereupon  the  clerk  must  enter,  in 
like  manner  as  a  judgment  is  entered  in  an  action,  a  judgment  for  the  sum 
confessed,  with  costs  which  he  must  tax,  to  the  amount  of  fifteen  dollars,  be- 
sides disbursements  taxable  in  an  action.  If  the  statement  is  filed  with  a 
county  clerk,  the  judgment  must  be  entered  in  the  supreme  court ;  if  it  is  filed 
with  the  clerk  of  another  court  specified  in  this  section,  the  judgment  must 
be  entered  in  the  court  of  which  he  is  clerk.  But  a  judgment  shall  not  be 
entered  upon  such  a  statement,  after  the  defendant's  death. 

§  1276.  Judgment-roll;    docketing  and  enforcing  the  judgment 

[Amended  by  Ch.  542  of  1879.]  The  clerk  immediately  after  entering  the 
judgment  must  attach  togather^  and  file  the  statement,  as  verified,  and  a 
copy  of  the  judgment ;  which  constitute  the  judgment-roll.  The  judgment 
may  be  docketed,  and  enforced  against  property,  in  the  same  manner,  and 
with  the  same  effect,  as  a  judgment  in  an  action,  rendered  in  the  same  court; 
and  each  provision  of-  law,  relating  to  a  judgment  in  an  action  and  the  pro- 
ceedings subsequent  thereto,  apply  to  a  judgment  thus  taken. 

8  1277.  Ezecntioii,  where  the  judgment  is  not  all  due.  Where  the 
debt,  for  which  the  judgment  is  rendered,  is  not  all  due,  execution  may  be 
issued,  upon  the  judgment  for  the  collection  of  the  sum  which  has  become 
due.  The  execution  must  be  in  the  form  prescribed  by  law,  for  an  execution 
upon  a  judgment  for  the  full  amount  recovered ;  but  the  person,  whose  name 
is  subscribed  to  it,  must  indorse  thereupon  a  direction  to  the  sheriff,  to  collect 
only  the  sum  due,  stating  the  amount  thereof,  with  interest  thereon,  and  the 
costs  of  the  judgment.  I^'otwithstanding  the  issuing  and  collection  of  such 
an  execution,  the  judgment  shall  remain,  as  security  for  the  sum  or  sums  to 
become  due,  after  the  execution  is  issued.  When  a  further  sum  becomes 
due,  an  execution  may,  in  like  manner,  be  issued  for  the  collection  thereof ; 
and  successive  executions  may  be  issued,  as  further  sums  become  due. 

§  1278.  Confession  by  one  of  several  joint  debtors.  One  or  more 
joint  debtors  may  confess  a  judgment  for  a  joint  debt,  due  or  to  become  due. 
Where  all  the  ioint  debtors  do  not  unite  in  the  confession,  the  judgment 
must  be  entered  and  enforced  against  those  only  who  confessed  it ;  and  it  is 
not  a  bar  to  an  action  against  all  the  joint  debtors,  upon  the  same  demand* 

^So  in  the  original. 
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ARTICLE  SECOND. 

SuBmsnov  of  a.  CoarBovKBSTt  ufok  Facts  ADMirnn). 

Sbctijon  1279.  Controversy»  how  sabmitted  'without  process. 

1280.  Papers  to  be  filed ;  controversy  thereupon  becomes  an  action. 

1281.  Subsequent  proceedings  r^^ulated. 

§  1279.  Conlroveniy,  how  siibiiiittad  without  process.  The  parties 
to  a  question  in  difference,  which  might  be  the  subject  of  an  action,  being 
of  full  age,  may  agree  upon  a  case,  containing  a  statement  of  the  facts,  upon 
which  the  controversy  depends ;  and  may  present  a  written  submission  thereof 
to  a  court  of  record,  which  would  have  jurisdiction  of  an  action,  brought  for 
the  same  cause.  The  case  must  be  accompanied  with  the  affidavit  of  one  of 
the  parties,  to  the  effect,  that  the  controversy  is  real ;  and  that  the  submis* 
sion  is  made  in  good  faith,  for  the  purpose  of  determining  the  rights  of  the 
parties.  The  submission  mast  be  acknowledged  or  proved,  and  certified,  in 
like  manner  as  a  deed,  to  be  recorded  in  the  county  where  it  is  filed. 

§  1280.  Papers  to  be  filed ;  controversy  therenpon  becomes  an 
action.  The  case,  submission,  and  affidavit,  must  be  filed  in  the  office  of 
the  clerk  of  the  court,  to  which  the  submission  is  made.  If  the  submission 
is  made  to  the  supreme  court,  they  must  be  filed  in  the  office  of  the  county 
clerk,  if  any,  specified  in  the  submission ;  if  no  coun^  clerk  is  so  specified, 
they  may  be  filed  in  the  office  of  any  county  clerk.  The  filing  is  a  presen- 
tation of  the  submission ;  and  thenceforth  the  controversy  becomes  an  action; 
and  each  provision  of  law,  relating  to  a  proceeding  in  an  action,  applies  to 
the  subsequent  proceedings  therein,  except  as  otherwise  prescribed  in  the 
next  section. 

§  1281.  Subsequent  proceedings  regnlated.  An  order  of  arrest,  an 
ii\junction,  or  a  warrant  of  attachment,  cannot  be  granted  in  such  an  action ; 
the  costs  thereof  are  always  in  the  discretion  of  the  court,  but  costs  cannot 
be  taxed,  for  any  proceedings  before  notice  of  trial ;  the  action  must  be  tried 
by  the  court,  upon  the  case  alone ;  and  the  case,  submission,  affidavit,  and 
a  certified  copy  of  the  judgment,  and  of  any  order  or  paper,  necessarily 
affecting  the  judgment,  constitute  the  judgment-roll.  If  the  action  is  in  the 
supreme  court,  a  superior  city  court,  or  the  marine  court  of  the  city  of  New 
York,  it  must  be  tried,  and  judgment  rendered,  at  the  general  term.  If  the 
statement  of  facts,  contained  in  the  case,  is  not  sufficient  to  enable  the  court 
to  render  judgment,  an  order  must  be  made  dismissing  the  submission, 
without  costs  to  either  party;  unless  the  court  nermits  the  parties,  or,  in  a 
proper  case,  their  representatives,  to  file  an  aaditional  statement,  which  it 
may  do,  in  its  discretion,  without  prejudice  to  the  original  statement. 


TITLE  III. 

Vacatin{f  or  Betting  aside  a  Judgment^  for  vnefftdafrii^  or  error  infaeL 

SBcnov  1282.  Motion  to  set  aade  judgment  for  irre^rolB'i^  I  when  it  may  be  heard. 

1288.  Motion  to  set  aside  juogment  for  error  in  lact;  when  it  may  be  made  bj 
party, 

1284.  Id. ;  after  a  -psxtf^  death. 

1285.  Id. ;  by  a  person  not  a  party. 

1286*  Id. }  when  several  parties  are  entitled  to  move. 
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I 

'  Sbctiok  1287.  To  whom  notice  of  the  motion  must  be  given. 

1288.  Id. ;  when  real  property  recovered  by  the  judgment  has  been  conveyed. 

1289.  How  notice  given  nnder  this  title. 

1290.  Within  what  time  motion  to  be  made. 

1291.  Exceptions  in  cases  of  disability. 

1292.  Restitution :  when  directed. 

ii4  M  v      S  ^^^'  '^'^^^^^  ^^  ^^  aside  judgment  for  izregDlaxi^ ;  when  it  may 

\  1  ^- *j  be  heard.    A  motion  to  set  aside  a  final  judgment,  for  irregularity,  shall 

(4-f  M*     not  be  heard,  after  the  expiration  of  one  year  since  the  filing  of  the  judgment- 

-  '  ^      roll ;  unless  notice  thereof  is  given  for  a  day  within  the  year,  and  either  the 

Y(,  %  .Ij   hearing  is  adjourned,  by  one  or  more  orders,  until  after  the  expiration  of  the 

f-i  ^     year;  or  the  term  for  which  it  is  thus  noticed,  is  not  held.    In  the  latter 

^      ^     event,  the  motion  may  be  re-noticed  for,  and  heard  at,  the  next  term  at 

which  it  can  be  made,  held  not  less  than  ten  days  after  the  day,  when  the 

first  term  was  appointed  to  be  held. 

0  n  £J^  A  ^  ^^^'  ^^^^^  ^  ^^^  aside  judgment  for  error  in  foot ;  when  it 
W\5  <^^°^y  ^  made  by  party.  A  motion  to  set  aside  a  final  judgment,  rendered 
nt.Ts  r^»S  in  a,  court  of  recprd,  for  error  in  fact  not  arising  upon  the  trial,  may  be  made 
V4>i.y.  /y^  by  the  party  against  whom  it  is  rendered ;  or,  if  an  execution  has  not  been 
0^/k  1  /ifl/i?^^®^  thereon,  and  the  judgment  has  not  been  wholly  or  partly  satisfied  or 
'^''^•V^    Enforced,  by  the  party  in  whose  favor  it  is  rendered. 

§  1284.  Id. ;  after  a  paxtjr's  death.  A  like  motion  may  be  made,  after 
the  death  of  a  party  entitled  to  make  it,  as  prescribed  in  the  last  section, 
by  the  following  persons : 

1.  Where  the  judgment  awards  a  sum  of  money,  or  a  chattel,  or  an  inter- 
est  in  real  property,  which  is  declared  by  law  to  be  assets,  the  motion  may 

*  be  made  by  his  executor  or  administrator. 

2.  Where  the  judgraeftt  awards  real  property,  or  the  possession  thereof,  or 
where  the  title  to  or  an  estate  or  interest  in  real  property  is  determined  or 
affected  thereby,  the  motion  may  be  made  by  the  heir  of  the  decedent,  to 
whom  the  real  property  descended,  or  might  have  descended,  or  by  the 
person  to  whom  he  devised  it. 

3.  Where  the  judgment  is  rendered  against  or  in  favor  of  two  or  more 
persons^  the  motion  may  be  made,  jointly,  by  the  survivor,  and  the  person 
who  would  have  been  entitled  to  make  it,  if  the  judgment  had  been  rendered 
in  favor  of  or  against  the  decedent  only. 

6  1285.  Id. ;  by  a  person  not  a  party.  A  motion  may  be  made,  either 
before  or  after  the  death  of  the  defendant,  by  a  person,  who  is  not  a  party, 
to  set  aside,  for  error  in  fact,  not  arising  upon  the  trial,  a  judgment,  rendered 
in  an  action  against  a  tenant  for  life,  or  lor  years,  awarding  real  property, 
or  the  possession  of  real  property,  in  which  the  person  making  the  motion 
has  an  estate,  or  interest,  in  reversion  or  remainder. 

§  1286.  Id. ;  when  several  parties  are  entitled  to  move.  Where  two 
or  more  persons  are  entitled  to  move  to  set  aside  a  judgment,  as  prescribed 
in  the  last  three  sections,  one  or  more  of  them  may  move  separately ;  but, 
in  that  case,  notice  of  the  motion  must  be  given  to  those  who  do  not  join 
therein,  in  like  manner  as  if  they  were  adverse  parties. 

§  1287.  To  whom  notice  of  the  motion  must  be  given.  Notice  of  a 
motion  to  set  aside  a  final  judgment,  for  error  in  fact  not  arising  upon  the 
trial,  muffi  bb  given  to  the  adverse  party,  or,  in  a  case  of  his  death,  to  each 
person  who  might  have  moved,  as  against  the  moving  party,  to  set  aside 
the  judgment  for  the  same  cause,  as  prescribed  in  this  title.  Where  the 
motion  is  made  by  the  party  against  whom  the  judgment  is  rendered,  or  by 
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his  heir,  devisee,  executor,  or  administrator,  service  of  the  notice,  upon  the 
attorney  of  record  for  the  party,  in  whose  favor  the  judgment  is  rendered, 
has  the  like  effect,  as  if  it  was  served  upon  the  party. 

§  1288.  Id. ;  when  real  property  recovered  by  the  judgment  has 
b€m  conveyed.  Where  the  judgment  awards  real  property,  or  the  pos- 
session thereof,  or  where  the  title  to,  or  an  estate  or  interest  in,  real  prop- 
erty is  determined  or  affected  thereby,  and  the  real  property,  or  estate  or 
interest  therein,  has  been  conveyed,  by  the  adverse  party,  more  than  eight 
days  before  the  hearing  of  the  motion,  notice  of  the  motion  must  also  be 
given  to  each  actual  occupant  of  the  property,  claiming  under  the  con- 
veyance. 

§  1289.  How  notice  given  under  this  title.  Notice  must  be  given,  in 
a  case  specified  in  this  title,  by  personal  service  of  a  written  notice,  or  of  an 
order  to  show  cause  why  the  motion  should  not  be  granted;  or,  if  a  person 
entitled  to  notice  cannot,  with  due  diligence,  be  found  within  the  State,  in 
any  manner  which  the  court,  or  a  judge  thereof,  directs  in  an  order  to  show 
cause,  or  which  the  court  directs  in  a  subsequent  order. 

J\  1290.  "Within  what  time  motion  to  be  made.  A  motion  to  set  aside 
nal  judgment,  for  error  in  fact,  not  arising  upon  the  trial,  shall  not  bio^' 
heard,  except  as  specified  in  the  next  section,  after  the  expiration  of  two 
years  since  the  filing  of  the  judgment-roll,  unless  notice  thereof  is  given,  for 
a  day  within  the  two  years ;  and  either  the  hearing  is  adjourned,  oy  one  or 
more  orders,  until  after  the  expiration  of  the  two  years ;  or  the  term,  for 
which  it  is  thus  noticed,  is  not  held.  In  the  latter  event,  the  motion  may  be 
re-noticed  for,  and  heard  at,  the  next  term  at  which  it  can  be  made,  held 
not  less  than  ten  days  after  the  day,  when  the  first  term  was  appointed  to 
be  held. 

§  1291.  Exceptions  in  cases  of  disability.  If  the  person,  against  whom 
the  judgment  is  rendered,  is,  at  the  time  of  filing  the  judgment,  either 

1.  Within  the  age  of  twenty-one  years ;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon  conviction  of  a 
criminal  offence,  for  a  term  less  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited  by  the  last 
section ;  except  that  the  time,  within  which  the  motion  may  be  heard,  can- 
not be  extended  more  than  five  years  by  such  a  disability,  nor,  in  any  case, 
more  than  one  year  after  the  disability  ceases. 

§  1292.  Restitution ;  when  directed.  Where  a  judgment  is  set  aside 
for  any  cause,  upon  motion,  the  court  may  direct  and  enforce  restitution,  in 
like  maimer,  with  like  effect,  and  subject  to  the  same  conditions,  a&  where  a 
judgment  is  reversed  upon  appeal 
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CHAPTER  XII. 
APPEALS.       « 

TITLE       L — GrENERAL  PROVISIONS  RBLATINO  TO  THB  APPEALS  PROVIDED  POB 

IN   THIS  CHAPTER. 

TITLE    11. — ^Appeal  to  the  court  of  appeals. 

TITLE  IIL — ^Appeal  to  the  supreme  court  from  an  inferior  court. 

TITLE  IV. — ^Appeal  to  the  general  term  of  the  supreme  court,  or  cm 

A  superior  city  court. 
TITLE    y. — Appeal  from  a  determination  in  a  special  PRocBEDiNa. 

TITLE  I. 

Oeneral  provisions  relaUng  to  the  appeals  provided  for  in  this  chapter. 

Bacnos  1293.  Writs  of  error  abolished. 

1294.  When  party  may  api)eal. 

1295.  Parties  to  appeal ;  now  designated.    Title  of  cause. 

1296.  When  a  pei'son  entitled  to  become  a  party  may  appeaL 

1297.  Appeal  when  advei'se  party  has  died. 

1298.  Proceedings,  when  party  dies  pending  appeal. 

1299.  OiHier  of  substitution. 

1300.  Appeal,  how  taken. 

1301.  When  notice  of  appeal  to  specify  interlocutory  judgment,  etc 

1302.  Proceedings,  if  attorney  op  party  not  found. 

1303.  Defects  in  proceedings  may  be  supplied.  * 

1304.  Order  appealed  from  must  be  entered.    Proceedings  to  compel  entry. 

1305.  Security  may  be  waived. 

1306.  Deposit  in  heu  of  undertaking. 

1307.  Undertaking  must  be  filed. 

1306.  New  undertaking  to  be  g^ven,  when  sureties  aro  insolvent,  etc. 

1309.  Action  upon  undertaking,  when  not  to  be  bi-ought. 

1310.  When  appeal  stays  proceedings ;  effect  thereof. 

1311.  Levy  upon  personal  property,  when  superseded  by  appeaL 
1812.  Court  may  umit  amount  of  security  in  certain  cases. 

1313.  No  security  necessary,  on  appeal  by  the  people,  etc. 

1314.  Id. ;  on  appeal  by  domestic  municipal  corporation. 

1315.  Papers  to  be  transmitted  to  appellate  court. 

1816.  Interlocutory  judgment,  or  intermediate  order,  may  be  reviewed. 

1317.  Judgment  or  order  on  appeal. 

1318.  When  no  appeal  lies  from  judgment  of  reversal. 

1319.  Mode  of  enforcing  affirmed  or  modified  judgment. 

1320.  Id. ;  as  to  order. 

1321.  Motie  of  cancelling  docket  of  reversed  or  modified  judgment. 

1322.  Id. ;  when  reversal,  etc.,  was  by  court  of  appeals. 

1323.  Restitution ;  when  awarded. 

§  1203.  'Writs  of  error  abolished.  The  writ  of  error  in  a  civil  action  or 
special  proceeding  has  been  abolished. 

§  1294.  When  party  may  appeaL  A  party  agfirrieved  may  appeal,  in  a 
case  prescribed  in  this  chapter,  except  where  the  judgment  or  order,  of  which 
he  complains,  was  rendered  or  made  npon  his  default. 

260 


Ch.  12,  Tit.  1.  APPEAU3  GENERAJLLY.  §§  1295-1300. 

§  1295.  Parties  to  appeal ;  how  desigiiatecL    Title  of  cause.    The 

pa^y  or  person  appealing  is  designated  as  the  appellant,  and  the  adverse 
party  as  the  respondent.  After  an  appeal  is  taken  to  another  court,  the 
name  of  tibe  appellate  court  must  be  substituted,  for  that  of  the  court  below, 
in  the  title  of  the  action  or  special  proceeding,  and  in  any  case,  the  name  of 
the  county,  if  it  is  mentioned,  may  be  omitted ;  otherwise  the  title  shall  not 
be  changed,  in  consequence  of  the  appeal. 

§  1296.  Whena  person  entitled  to  become  a  party  may  appeal  A 
person  aggrieved,  who  is  not  a  party,  but  is  entitled  bylaw  to  be  substituted, 
in  place  of  a  party ;  or  who  has  acquired,  since  the  making  of  the  order,  or 
the  rendering  of  the  judgment  appealed  from,  an  interest,  which  would  have 
entitled  him  to  be  so  substituted,  if  it  had  been  previously  acquired,  may 
also  appeal,  as  prescribed  in  thft  chapter,  for  an  appeal  by  a  party.  But 
the  appeal  cannot  be  heard,  until  he  has  been  substituted  in  the  place  of  the 
party ;  and  if  he  unreasonably  neglects  to  procure  an  order  of  substitution, 
the  appeal  may  be  dismissed,  upon  motion  of  the  respondent. 

§  1297.  Appeal  when  adverse  party  has  died.  Where  the  adverse 
party  has  died,  since  the  making  of  the  order,  or  the  rendering  of  the  judg- 
ment appealed  from,  or  where  the  judgment  appealed  from  was  renaere< 
after  his  death,  in  a  case  prescribed  by  law,  an  appeal  may  be  taken,  as  ii 
he  was  living ;  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor,  or 
administrator,  as  the  case  requires,  has  been  substituted  as  the  respondent, 
In  such  a  case,  an  undertaking  required  to  perfect  the  appeal,  or  to  stay  the 
execution  of  the  judgment  or  order  appealed  from,  must  recite  the  fact  of 
the  adverse  party's  death  ;  and  the  undertaking  enures,  after  substitution, 
to  the  benefit  of  the  person  substituted. 

§  1298.  Proceedings,  when  party  dies,  pending  appeal  [Amended  bt 
Ch.  416  OP  1877.]  Where  either  party  to  an  appeal  dies,  before  the  appeal 
is  heard,  or  has  heretofore  died  and  the  appeal  hcus  not  been  heard,  if  an 
order,  substitutinc*  another  person  in  his  place,  is  not  made,  within  three 
months  after  his  death,  or  where  he  has  heretofore  died  within  three  months 
after  this  section  takes  effect,  the  court,  in  which  the  appeal  is  pending,  may, 
in  its  discretion,  make  an  order,  requiring  all  persons  interested  in  the 
decedent's  estate,  to  show  cause  before  it,  why  the  judgment  or  order 
appealed  from  should  not  be  reversed  or  affirmed,  or  the  appeal  dismissed, 
as  the  case  requires.  The  order  must  specify  a  day  when  cause  is  to  be 
shown,  which  must  be  not  less  than  six  months  after  making  the  order ;  and 
it  must  designate  the  mode  of  giving  notice  to  the  persons  interested.  Upon 
the  return  day  of  the  order,  or  at  a  subsequent  day,  appointed  by  the  court, 
if  the  proper  person  has  not  been  substituted,  the  court,  upon  proof,  by  affi- 
davit, that  notice  has  been  given,  as  required  by  the  order,  may  reverse  or 
affirm  the  judgment  or  order  appealed  frQm,  or  cusmiss  the  appeal,  or  make 
Buch  further  order  in  the  premises,  as  justice  requires. 

§  1299.  Order  of  sabetitntion.  Where  the  appeal  is  from  one  court  to 
another,  an  application  for  an  order  of  substitution,  as  prescribed  by  the  last 
three  sections,  must  be  made  to  the  appellate  court.  Where  personal  service 
of  notice  of  application  for  an  order  has  been  made,  within  the  State,  upon 
the  proper  representative  of  the  decedent,  an  order  of  substitution  may  be 
made,  upon  the  application  of  the  surviving  party. 

§  1900.  Appeal  hew  taken.  An  appeal  must  be  taken  by  serving,  upon 
the  attorney  for  the  adverse  party,  as  prescribed  in  article  third  of  tide  sixth 
of  chapter  eighth  of  this  act,  and  upon  the  clerk,  with  whom  the  judgment 
or  order  app^ed  from  is  entered,  by  filing  it  in  his  office,  a  written  notice, 
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to  the  efifecty  that  the  appellant  appeals  from  the  judgment  or  order,  or  from 
a  specified  part  thereof. 

§  1301.  When  notica  of  appeal  to  speoify  interloontory  judgment, 
etc.  Where  the  appeal  is  from  a  final  judgment,  or  from  a  final  order  in  a 
special  proceeding,  and  the  appellant  intends  to  bring  up,  for  review  there- 
upon, an  interlocutory  judgment,  or  an  intermediate  order,  he  must,  in  the 
notice  of  appeal,  distinctly  specify  the  interlocutory  judgment,  or  inter- 
mediate  order,  to  be  reviewed. 

§  1302  PxoceedingB,  if  attorney  or  party  not  iband.  If  the  attorney 
for  the  adverse  party  is  dead ;  or  if  he  has  been  removed,  and  notice  of  the 
removal  has  been  served  upon  the  appellant's  attorney,  and  another  attorney 
has  not  been  substituted  in  his  place ;  or  if,  for  any  reason,  service  of  a  notice 
of  appeal,  upon  the  proper  attorney  for  thfe  adverse  party,  cannot,  with  due 
diligence,  be  made  within  the  State,  the  notice  of  appeal  may  be  served 
upon  the  respondent,  in  the  manner  prescribed  by  law  for  serving  it  upon  an 
attorney.     If  personal  service  upon  the  respondent  cannot,  with  due  dili- 

Since,  be  so  made  within  the  State,  the  notice  of  appeal  may  be  served  upon 
m,  and  notice  of  the  subsequent  proceedings  may  be  given  to  him,  as 
directed  by  a  judge  of  the  court,  in  or  to  which  the  appeal  is  taken. 

§  1303.  Defects  in  proceedinga  may  be  snpplied.  Where  the  appel- 
lant, seasonably  and  in  good  faith,  serves  the  notice  of  appeal,  either  upon 
the  clerk  or  upon  the  adverse  party,  or  his  attorney,  but  omits,  through  mis- 
take, inadvertence,  or  excusable  neglect,  to  serve  it  upon  the  other,  or  to  do 
any  other  act,  necessary  to  perfect  the  appeal^  or  to  stay  the  execution  of  the 
judgment  or  order  appealed  from ;  the  court  in  or  to  which  the  appeal  is 
taken,  upon  proof,  by  affidavit,  of  the  facts,  may,  in  its  discretion,  permit 
the  omission  to  be  supplied,  or  an  amendment  to  be  made,  upon  such  terms 
as  justice  requires. 

S  1304.  Order  appealed  fiom  nraat  be  entered.  ProceedingB  to  com- 
pel entry.  An  appeal  cannot  be  taken  from  an  order  made  by  a  judge,  out 
of  court,  until  it  is  entered  in  the  office  of  the  proper  clerk.  Where  such  an 
order  has  not  been  so  Entered,  or  the  papers,  upon  which  it  was  founded  have 
not  been  filed  in  the  same  clerk's  office,  the  judge  who  made  it,  or  if  he  is 
absent,  or  unable  or  disqualified  to  act,  a  judge  of  the  court,  in  or  to  which 
an  appeal  therefrom  may  be  taken,  must,  upon  the  application  of  a  party  or 
other  person,  entitled  to  take  such  an  appeal,  make  an  order,  requiring  the 
omission  to  be  supplied,  within  a  specified  time  after  service  of  a  copy  of  the 
order  made  by  him.  Upon  proof,  by  affidavit,  that  a  copy  of  the  latter  order 
has  been  served,  and  that  the  omission  has  not  been  supplied,  the  same 
judge  may  make,  upon  notice,  an  order  revoking  and  annulling  the  (Mginal 
order.  The  provisions  of  the  last  section  but  one  apply  to  the  service  of  an 
order,  or  a  notice,  as  prescribed  in  this  section. 

§  1805.  Security  may  be  waived.  An  undertaking,  which  the  appel- 
lant is  required,  by  this  chapter,  to  give,  or  any  other  act  which  he  is  so 
::6quired  to  do,  for  the  security  of  the  respondent,  may  be  waived  by  the 
written  consent  of  the  respondent. 

§  1306.  Deposit  in  lieu  of  undertaking.  Where  the  appellant  is  required, 
by  this  chapter,  to  give  an  undertaking,  he  may,  in  lieu  thereof,  deposit 
with  the  clerk,  with  whom  the  judgment  or  order  appealed  from,  is  entered, 
a  sum  of  money,  eaual  to  the  amount,  for  which  the  undertaking  is  required 
to  be  given.  The  aeposit  has  the  same  effect,  as  filing  the  undertaking; 
and  notice  that  it  has  been  made,  has  the  same  effect,  as  notice  of  the  fili^ 
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and  service  of  a  copy  of  the  undertaking.  The  court,  wherein  the  appeal  is 
pending,  may  direct  the  mode,  in  which  the  money  shall  be  kept  and  dis- 
posed of,  during  the  pendency,  or  after  the  determination  of  the  appeal. 

§  1307.  XJndertakizig  miut  be  filed.  An  undertaking,  given  as  pre- 
scribed in  this  chapter,  must  be  filed  with  the  clerk,  with  whom  the  judgment 
or  order  appealed  from  is  entered. 


§  1308.  New  undertaking  to  be  given,  when  sureties  are  i 

etc  The  court,  in  which  the  appeal  is  pending,  upon  satisfactory  proof,  by 
affidavit,  that  since  the  execution  of  an  undertaking,  given  as  prescribed  in 
this  chapter,  one  or  more  of  the  sureties  thereiil  have  become  insolvent ;  or 
that  his  or  their  circumstances  have  become  so  precarious,  the^  there  is  rea- 
son to  apprehend,  that  the  undertaking  is  not  sufficient  for  the  security  of 
the  respondent ;  may  make  an  order,  requiring  the  appellant  to  file  a  new 
undertaking,  and  to  serve  a  copy  thereof,  as  required  with  respect  to  the 
original  undertaking.  If  the  appellant  fails  so  to  do,  within  twenty  days  after 
the  service  of  a  copy  of  the  order,  or  such  further  time  as  the  court  allows,  the 
appeal  must  be  dismissed,  or  the  order  or  judgment,  from  which  the  appeal  is 
taken,  must  be  executed,  as  if  the  original  undertaking  had  not  been  given. 

§  1309.  Action  upon  undertaking,  when  not  to  be  brought    An 

action  shall  not  be  maintained,  upon  an  undertaking,  given  upon  an  appeal, 
taken  as  prescribed  in  title  third,  fourth  or  fifth  of  niis  chapter,  until  ten 
days  have  expired,  since  the  service,  upon  the  attorney  for  the  appellant,  of 
a  written  notice  of  the  entry  of  a  judgment  or  order,  affirming  the  judgment 
or  order  appealed  from,  or  dismissing  the  appeal.  Where  an  appeal  to  the 
court  of  appeals,  from  that  judgment  or  order,  is  perfected,  and  security  is 
given  thereupon,  to  stay  the  execution  of  the  judgment  or  order  appealed 
from,  an  action  shall  not  be  maintained  upon  the  undertaking,  given  upon 
the  preceding  appeal,  until  after  the  final  determination  of  the  appeal  to  the 
court  of  appeals. 

§  1310.  When  appeal  stays  prooeedings;  effect  thereof.  Where  an  appeal  to  the 
general  term  of  any  court  or  to  the  court  of  appeals  or  otherwise  has  been  heretofore  or 
shaU  hereafter  be  perfected,  as  prescribed  in  this  chapter,  and  the  other  acts,  if  any. 
required  to  be  done,  to  stay  the  execution  of  the  judgment  or  order  appealed  from,  have 
iH^n  done,  the  appeal  stays  all  proceedings  to  enforce  the  judgment  or  order  ap{>ealed 
from;  except  that  the  court  or  judge,  from  whoso  determination  the  appeal  is  taken, 
may  proceed  in  any  matter  included  in  the  action  or  special  proceeding,  and  not  affected 
by  the  judgment  or  order  appealed  from  or  not  embraced  within  the  appeal:  or  may 
cause  perishable  property  to  be  sold,  pursuant  to  the  judgment  or  order  appealed  from. 
The  proceeds  of  such  a  sale  must  be  paid,  to  abide  the  result  of  the  appeal  into  the  court 
from  or  in  which  the  appeal  is  taken;  or,  if  it  was  taken  as  prescribed  in  title  fifth  of 
this  chapter,  into  the  supreme  court.  When  an  appeal  from  a  judgment  for  rent  has 
been  perfected  and  execution  stayed  as  herein  provided,  the  appeal  stays  all  summary 
proceedings,  pending  or  otherwise,  to  recover  the  possession  of  real  property  or  dis- 
possess tenants  therefrom,  based  on  the  failure  to  pay  the  rent  included  in  the  judgment 
appealed  from.  [Am'd  by  Cii.  4  of  189H.  It  repeals  all  acts  and  parts  of  acts  inuou- 
sistent  with  or  repugnant  to  the  provisions  thereof.] 

§  1311.  Levy  upon  pexsonal  property,  when  sapemeded  by  appeal. 

Where  an  appeal,  taken,  from  a  final  judgment,  to  the  court  of  appeals,  has 
been  perfected,  and  the  security,  required  to  stay  the  execution  of  the  judg- 
ment, has  been  given ;  or  where  the  seclirity,  given  upon  an  appeal,  taken 
from  a  final  judgment  of  the  supreme  court,  a  superior  city  court,  a  county 
court,  or  the  marine  court  of  the  city  of  New  York,  is  equal  to  that  required 
to  perfect  an  appeal  to  the  court  of  appeals,  and  to  stay  the  execution  of  the 
judgment ;  the  court,  in  which  the  judgment  appealed  from  was  rendered, 
may,  in  its  discretion,  and  upon  such  terms  as  justice  requires,  make  an 

•  So  in  the  original. 
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order,  upon  notice  to  the  respondent,  and  the  soieties  in  the  undertaking, 
discharging  a  levy  upon  personal  property,  made  by  virtue  of  an  execution, 
issued  upon  the  judgment  appealed  from..  But  this  section  does  not  author- 
ize the  discharge  of  a  levy,  made  by  virtue  of  a  warrant  of  attachment. 

§  1312.  Court  may  limit  amount  of  seciixity  in  certain  case&  Where 

an  appeal  is  taken,  as  prescribed  in  title  second  or  fourth  of  this  chapter,  the 
court,  in  or  ff  om  which  the  appeal  is  taken ;  or  where  an  appeal  is  taken 
as  prescribed  in  title  third  or  fifth  of  this  chapter,  the  court,  to  which  the 
appeal  is  taken ;  may,  in  its  discretion,  make  an  order,  upon  notice  to  the 
respondent,  dispensing  with  or  limiting  the  security,  required  to  stay  the 
execution  of  the  judgment  or  order  appealed  from,  as  follows : 

1.  Where  the  appellant  is  an  executor,  administrator,  trustee,  or  other 
person  acting  in  another's  right,  the  security  may  be  dispensed  with  or  lim- 
ited, in  the  discretion  of  the  court. 

2.  The  aggregate  sum,  in  which  one  or  more  undertakings  are  required 
to  be  given,  may  be  limited  to  not  less  than  fifty  thousand  dollars,  where  it 
would  otherwise  exceed  that  sum, 

§  1818.     No  security  by  people  on  appeaL     Upon  an  appeal  taken  by 
the  peoi)le  of  the  State,  or  by  a  State  olficer,  or  boaixi  of  State  officers,  oi 
a  board  of  su/yervtsors  of  a  county^  the  service  of  the  notice  of  appeal  per 
feijts  the  appeal,  and  stays  the  execution  of  the  judgment  or  order  appealed 
from,  without  an  undertaking  or  other  security.     [Am'd  Ch.  501  of  1889.] 

§  1314.   Id. ;    on   appeal   by  a  domestic  municipal   corporation. 

[Ajulendbd  by  Ch.  416  op  1877.]  Upon  an  appeal,  taken  by  a  domestic  munici- 
pal corporation,  the  service  of  the  notice  of  appeal  perfects  the  appeal,  and 
stays  the  execution  of  the  judgment  or  order  appealed  from,  without  an  under- 
talang,  or  other  security ;  except  that,  where  an  appeal  is  taken,  as  pre- 
scribed in  title  second,  third  or  fourth  of  this  chapter,  the  court,  in  or  m>m 
which  the  appeal  is  taken,  may,  in  its  discretion,  require  security  to  be  given. 
In  that  case,  the  form,  nature,  and  extent  of  the  security,  not  exceeding  that 
which  is  required  in  a  like  case,  from  a  natural  person,  and  the  time  and 
manner  in  which  it  must  be  given,  must  be  prescribed  by  the  order  of  the 
court ;  and  the  mayor,  comptroller,  or  counsel  to  the  corporation,  may  exe- 
cute, in  behalf  of  the  cori)oration,  an  undertaking,  so  required  to  be  given. 

§  1316.  TraagmiMion  oi  papers  to  appellate  eourt.  Where  an  appeal  is 
taken  from  a  final  judgment  as  prescribed  in  title  second  or  third  of  this 
chapter,  the  appellant  must,  within  twenty  days  after  it  is  perfected, 
cause  a  copy  of  the  judgment  roll  and  of  the  case  and  notice  of  excep- 
tions, if  any,  filed  after  the  entry  of  judgment  and  a  certified  copy  of 
the  judgment  given  thereon  and  of  the  notice  of  appeal  to  be  transmitted 
to  the  appellate  court  by  the  clerk  upon  whom  the  notice  of  appeal  was 
served. 

Where  an  appeal  from  an  order,  or  a  part  of  an  order,  is  taken  as 
prescribed  in  title  second,  third  and  fifth  of  this  chapter,  the  appellant 
must,  within  the  same  time,  cause  a  certified  copy  of  the  notice  of  appeal, 
of  the  order,  and  of  the  papers  upon  which  the  order  was  founded,  t(^  be 
tninsniitted  to  the  appellate  court  by  the  same  clerk.  If  the  appellant 
fails  so  to  do,  tiie  respondent  may  cause  those  papers  to  be  so  trans- 
mitted ;  and  he  is  entitled  to  tax  the  expense  thereof,  as  a  disbursement, 
where  he  recovers  costs.  The  clerk  of  the  appellate  court  must  file  the 
papers  so  transmitted  ;  and  except  where  it  is  otherwise  specially  pre- 
scribed by  law  the  appeal  must  be  heard  upon  them.  [Am'd  Ch.  312 
OF  1890.] 

§  1316.  Interlocutory  judgment,  or  intermediate  order,  may  ba 
reviewed.  An  appeal,  taken  from  a  final  judgment,  brings  up  for  review, 
an  interlocutory  judgment,  or  an  intermediate  order,  which  is  specified  m 
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the  notice  of  appeal,  and  necessarily  affects  the  final  judgment ;  and  which 
has  not  already  been  reviewed,  upon  a  separate  appeal  therefrom,  by  the 
coairt  or  a  term  of  the  court,  to  which  the  appeal  from  the  |inal  judgment 
is  taken.  The  right  to  review  an  interlocutory  j  udgment,  or  an  intermediate 
order,  as  prescribed  in  this  section,  is  not  affectea  by  the  expiration  of  the 
time,  within  which  a  separate  appeal  therefrom  might  have  been' taken. 

§  1317.  Judgment  or  order  on  appeal.  Upon  an  appeal  from  a  judg- 
ment or  an  order,  the  court,  or  the  general  term,  to  which  the  appeal  is 
taken,  may  reverse  or  affirm,  wholly  or  partly,  or  may  modify,  the  judgment 
or  order  appealed  from,  and  each  interlocutory  judgment  or  intermediate 
order,  which  it  is  authorized  to  review,  as  specified  in  the  notice  of  appeal, 
and  as  to  any  or  all  of  the  parties ;  and  it  may,  if  necessary  or  proper,  grant 
a  new  trial  or  hearing.  A  judgment,  affirming  wholly  or  partly  a  judgment, 
from  which  an  appeal  has  been  taken,  shall  not,  expressly  and  in  terms, 
award  to  the  respondent,  a  sum  of  money,  or  other  relief,  which  was  awarded 
to  him  by  the  judgment  so  affirmed. 

§  1318.  Wlien  an  appeal  lies  from  judgment  of  rerersaL  Where  a 
judgment,  from  which  an  appeal  is  taken,  is  reversed  upon  the  appeal,  and 
a  new  trial  is  granted,  an  appeal  cannot  be  taken  from  the  judgment  of 
reversal ;  but  upon  an  appeal  from  the  order  granting  a  new  tnal,  taken,  as 

prescribed  by  law,  the  judgment  of  reversal  must  also  be  reviewed. 

« 

§  1319.  Mode  of  enfiDrdng  aflEbmed  or  modified  Judgment.  Where  a 
juo^ment,  from  which  an  appeal  has  been  taken,  from  one  court  to  another, 
is  wholly  or  partly  affirmed,  or  is  modified,  upon  the  appeal,  it  must  be 
enforced,  bv  the  court  in  which  it  was  rendered,  to  the  extent  permitted  by 
the  determination  of  the  appellate  court,  as  if  the  appeal  therefrom  had  not 
been  taken. 

§  1320.  Id. ;  as  to  order.  Where  a  final  order,  from  which  an  appeal 
has  been  taken,  from  one  court  to  another,  as  prescribed  in  title  fifth  of  this 
chapter,  is  wholly  or  partly  affirmed,  or  is  modified,  upon  the  appeal,  the 
appellate  court  may  enforce  its  order,  or  may  direct  the  proceedings  to  be 
remitted,  for  that  purpose,  to  the  court  below,  or  to  the  judge  who  made  the 
order  appealed  from. 

§  1321.  Mode  of  cancelling  docket  of  reversed  or  modified  jndg- 
xnent.  [Amendbd  by  Ch.  416  of  1877.]  Where  a  final  ju(^ment  for  a 
sum  of  money,  or  directing  the  payment  of  a  sum  of  money,  has  been  re- 
versed, or  has  been  affirmed  as  to  part  only  of  the  sum,  upon  an  appeal, 
taken  as  prescribed  in  title  third  or  fourth  of  this  chapter ;  and  an  appeal  to 
the  court  of  appeals  is  not  taken  and  perfected,  and  the  security  required 
to  stay  execution  is  not  given,  within  ten  days  after  the  entry  of  the  ' 
judgment  upon  the  appeal,  in  the  clerks  office  where  the  judgment 
appealed  from  is  entered,  the  clerk  must  make  a  minute  of  the  reversal 
of  tiie  judfinnent,  or  of  the  amount  to  which  it  has  been  reduced,  upon 
his  docket-book,  in  each  place,  where  the  judgment  is  docketed.  A 
transcript  of  the  docket,  as  thus  corrected,  must  be  furnished  by  him,  and 
may  be  filed  in  any  county  clerk's  office,  where  the  original  judgment  is 
docketed,  as  prescribed  by  law,  with  respect  to  the  original  docket ;  and 
thereupon  the  county  clerk  must  correct  nis  docket  accordingly.  The  lien 
of  a  judgment,  the  docket  of  which  is  not  corrected,  as  prescribed  in  this 
section,  remains  unaffected  by  the  reversal  or  modification  thereof,  until  the 
decision  of  the  court  of  appeals,  upon  an  appeal  from  the  judgment  reversing 
or  modifying  the  same,  or  the  expiration  of  the  time  to  take  such  an  appeal. 
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§  1322.  Id. ;  when  reversal,  etc.,  was  by  court  of  appeals.  Where  a 
fiTial  judgment  for  a  sum  of  money,  or  directing  the  payment  of  a  sum  qf 
money,  has  been  reversed,  or  affirmed  as  to  part  only  of  the  sum,  upon  an 
appeal  to  the  court  of  appeals,  the  docket  may  be  corrected,  as  prescribed  in 
the  last  section,  at  any  time  after  the  remittitur  has  been  filed  in  the  court 
below. 

§  1323.  Restitution  ;  when  awarded.    [Amended  bt  Ch.  416  of  1877 

AND  BY  Ch.  529  OP  1880.]  When  a  final  judgment  or  order  is  reversed  or 
modified,  upon  appeal,  the  appellate  court,  or  the  general  term  of  the  same 
court,  as  the  case  may  be^  may  make  or  compel  restitution  of  property,  or  of 
a  right,  lost  by  means  of  the  erroneous  judgment  or  order;  but  not  so  as  to 
affect  the  title  of  the  purchaser  in  good  faith  and  for  value.  When  property 
has  been  sold,  the  court  may  compel  the  value,  or  the  purchase  price,  to  be 
restored,  or  deposited  to  abide  the  event  of  the  action,  as  justice  requires. 
When  the  appeal  is  from  a  judgment  in  favor  of  the  owner  of  real  estate,  in 
an  action  to  compel  the  specific  performance  of  a  contract  for  the  sale  thereof, 
such  owner  shall  have  the  same  right  to  sell  and  dispose  of  the  same  as 
though  no  appeal  had  been  taken ;  unless  the  appellant  shall  file  with  the 
clerk  of  the  court  a  written  undertaking,  in  a  sum  fixed  by  the  court,  or  a 
judge  thereof , upon  a  notice  to  the  respondent  of  at  least  ten  days,  and  to  be 
approved  by  such  court  or  judge,  to  the  effect  that  the  appellant  will,  in  case 
the  judgment  appealed  from  shall  be  affirmed,  pay  to  such  owner  such 
damages  as  he  may  suffer  by  reason  of  such  appeal,  not  exceeding  the 
amount  of  the  penalty  in  such  undertaking.  Such  undertaking  may  be  filed 
at  any  time  during  the  appeal,  but  any  sale  of  such  real  estate  or  contract 
to  sell  the  same  in  good  faith  and  for  a  valuable  consideration,  afber  said 
judgment  and  before  the  filing  of  such  undertaking,  shall  be  as  valid  as  if 
such  undertaking  had  not  been  filed.  In  case  such  undertaking  shall  not 
be  filed,  the  respondent  shall  be  entitled,  at  any  time  during  such  appeal,  to 
an  order  discharging  of  record  any  notice  of  pendency  of  action  filed  in  the 
action,  and  also  cancelling  and  discharging  of  record  said  contract,  in  case 
the  same  has  been  recorded. 
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§  1324.  What  appeals  may  be  taken.  An  appeal  may  be  taken  to  the 
court  of  appeal3,  in  a  case  where  that  court  has  jurisdiction,  as  prescribed  in 
sections  190  and  191  of  this  act. 

§  1325.  Limitation  of  time  to  appeal  [Amended  by  Ch.  416  of  1877.] 
An  appeal  to  the  court  of  appeals,  from  a  nnal  judgment,  must  be  taken, 
within  one  year  after  final  judgment  is  entered,  upon  the  determination  of 
the  general  term  of  the  court  below,  and  the  judgment-roll  filed.  An  appeal 
to  the  court  of  appeals,  from  an  order,  must  be  taken  within  sixty  days  after 
service,  upon  the  attorney  for  the  appellant,  of  a  copy  o^  the  order  appealed 
from,  ana  a  written  notice  of  the  entry  thereof. 

§  1326.  Security  to  perfect  appeal.  To  render  a  notice  of  appeal,  to  the 
court  of  appeals,  effectual,  for  any  purpose,  except  in  a  case  where  it  is 
specially  prescribed  by  law,  that  security  is  not  necessary,  to  perfect  the 
appeal,  the  appellant  must  give  a  written  undertaking,  to  the  effect,  that  he 
will  pay  all  costs  and  damages,  which  may  be  awarded  against  him  on  the 
appeal,  not  exceeding  five  hundred  dollars.  The  appeal  is  perfected,  when 
8uch  an  undertaking  is  given  and  a  copy  thereof,  with  notice  of  the  filing 
thereof,  is  served,  as  prescribed  in  this  title. 

§  1327.  Security  to  stay  execution  on  judgment,  etc.,  for  money. 
If  the  appeal  is  taken  from  a  judgment  for  a  sum  of  money,  or  from  a  judg- 
ment or  order  directing  the  payment  of  a  sum  of  money,  it  does  not  stay  the 
execution  of  the  judgment  or  order,  until  the  appellant  gives  a  written 
undertaking,  to  the  effect,  that  if  the  judgment  or  order  appealed  from,  or 
any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  he  will  pay  the  sum, 
recovered  or  directed  to  be  paid,  by  the  judgment  or  order,  or  the  part 
thereof,  as  to  which  it  is  affirmed.  But  where  the  judgment  or  order  directs 
the  payment  of  money  in  fixed  installments,  the  undertaking  must  be  to  the 
effect,  that  the  appellant  will  pay  each  installment,  which  becomes  payable, 
pending  the  appeal,  or  the  part  thereof  as  to  which  the  judgment  or  order  is 
affirmed,  not  exceeding  a  sum  specified  in  the  undertaking,  which  must  be 
fixed  by  a  judge  of  the  court  below.  The  court  below  may,  at  any  time 
afterwards,  upon  satisfactory  proof,  by  affidavit,  that  the  sum  so  fixed  is 
insufficient  in  amount,  make  an  order,  requiring  the  appellant  to  give  a  fur- 
ther undertaking,  to  the  same  effect,  in  a  sum  and  within  a  time,  specified 
in  the  order.  A  failure  to  comply  with  such  an  order  has  the  same  effect  as 
if  no  undertaking  had  been  given,  as  prescribed  in  this  section. 

§  1328.  Id. ;  on  judgment,  etc.,  for  the  delivery  of  property.  If  the  ap- 
peal is  taken  from  a  judgment  or  order,  directing  the  assignment  or  deliv- 
ery of  a  document,  or  of  personal  property,  it  does  not  stay  the  execution  of 
the  judgment  or  order,  until  the  thing  directed  to  be  assigned  or  delivered, 
is  brought  into  the  court  below,  or  placed  in  the  custody  of  an  officer  or  re- 
ceiver, designated  by  that  court ;  or  the  appellant  gives  a  written  under- 
taking as  prescribed  in  the  next  section. 

8  1329.  Id. ;  on  judgment  for  a  chattel  If  the  appeal  is  taken  from  a 
ji^gment  for  the  recovery  of  a  chattel,  it  does  not  stay  the  execution  of  the 
iuagment,  until  the  appellant  gives  a  written  undertaking,  in  a  sum  fixed 
by  the  court  below,  or  a  judge  thereof,  to  the  effect  that  the  appellant  will 
obey  the  direction  of  the  appellate  court  upon  the  appeal. 

§  1330.  Id. ;  on  judgment,  etc.,  directing  conveyance.  If  the  appeal 
is  taken  from  a  judgment  or  order,  directing  the  execution  of  a  conveyance, 
or  other  instrument,  it  does  not  stay  the  execution  of  the  judgment  or  order, 
until  the  instrument  is  executed  and  deposited  with  the  clerk,  with  whom 
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the  judgment  or  order  is  entered,  to  abide  the  direction  of  the  appe.  ate 
court. 

§  1331.  Id. ;  on  judgment,  etc.,  for  the  posBessLon  of  real  property. 

[Amended  by  Ch.  542  op  1879.]  If  the  ■  appeal  is  taken  from  a  judgment 
which  entitles  the  respondent  to  the  immediate  possession  of  real  property, 
or  from  a  judgment  or  order  directing  the  sale  or  the  delivery  of  possession 
of  real  property,  it  does  not  stay  the  execution  of  the  judgment  or  order, 
nntil  the  appellanl^  gives  a  written  undertaking,  to  the  effect  that  he  will  not 
while  in  possession  of  the  property,  commit,  or  suffer  to  be  committed,  any 
waste  thereon ;  p.nd  that,  if  the  judgment  or  order  is  affirmed,  or  the  appeal 
is  dismissed,  he  will  pay  the  value  or  the  use  and  occupation  of  the  property, 
or  the  part  thereof,  as  to  which  the  judgment  or  order  is  aflirmed  from  the 
time  of  taking  the  appeal  until  the  delivery  of  the  possession  thereof,  pur- 
suant to  the  judgment  or  order,  not  exceeding  a  specified  sum,  fixed  hj  a 
judge  of  the  court  below.  But  if  the  judgment  directs  a  foreclosure  and 
sale  of  real  property  mortgaged,  an  undertaking  is  sufficient  to  stay  the  exe- 
cution of  the  judgment,  which  is  to  the  effect  that  if  the  judgment  is  affirmed, 
or  the  appeal  is  dismissed,  the  appellant  will  pay  any  deficiency  which  may 
occur  upon  the  sale,  in  discharging  the  sum  to  pay  which  the  sale  is  directed, 
with  interest,  and  the  costs,  and  all  expenses  chargeable  against  the  pi*o- 
ceeds  of  the  sale,  not  exceeding  a  specified  sum,  fixed  by  a  judge  of  the 
court  below. 

§  1332.  Constraction  of  the  last  five  8ection&  Where  the  judgment  or 
order  from  which  an  appeal  is  taken  to  the  court  of  appeals,  affirms  a  judg- 
ment or  order  to  the  effect  specified  in  either  of  the  last  five  sections,  tlie 
undertaking  must  be  the  same  as  if  the  judgment  or  order  from  which  the 
appeal  is  so  taken,  was  to  the  same  effect  as  the  judgment  or  order  so 
affirmed. 

§  1333.  The  last  siz  sections  qualified.  The  last  six  sections  do  not 
extend  to  a  case  where  it  is  specially  prescribed  by  law  that  an  appeal  may 
be  taken,  or  the  execution  of  a  judgment  or  order  appealed  from  may  be 
stayed,  without  security,  or  where  the  security  to  be  given,  for  either  pur- 
pose, is  specially  regulated  by  law. 

§  1334.  Undertakings  may  be  in  one  instrument ;  form  and  service 
thereof  [Amended  by  Ch.  542  op  1879.^  Where  two  or  more  undertakings 
are  required  to  be  given,  as  prescribed  m  this  title,  they  may  be  contained 
in  the  same  instrument,  or  in  different  instruments,  at  the  option  of  the  ap- 
pellant. Each  undertaking,  given  as  prescribed  in  this  title,  must  be  exe- 
cuted by  at  least  two  sureties,  and  must  specify  the  residence  of  each  surety 
therein.  A  copy  thereof,  with  a  notice  showing  where  it  is  filed,  must  he 
served  on  the  attorney  for  the  adverse  party  with  the  notice  of  appeal,  or 
before  the  expiration  of  the  time  of  appeal. 

§  1835.  Ezeeptioii  to  Burettes;  JnsttficattoBu  It  is  not  necessary  that 
the  undertaking  should  be  approved;  but  attorney  for  the  respondent 
may,  within  ten  days  after  the  service  of  a  copy  of  the  undertaking  with 
notice  of  the  filing  thereof,  serve  upon  the  attorney  for  the  appellant,  a 
written  notice  that  he  excepts  to  the  sufficiencj  of  the  sureties.  Within 
ten  days  thereafter,  the  sureties,  or  other  sureties  in  a  new  undertaking  to 
the  same  effect,  must  justify  before  the  court  belmo,  or  a  judge  thereof, 
or  a  referee  appointed  by  ihe  same,  or  a  county  judga  At  least  five  days 
notice  of  the  justification  must  be  given.  A  referee  may  he  appointed 
upon  the  motion  of  either  party,  or  upon  tlie  courts  otvn  motion  to  take 
the  justification  of  such  sureties  and  to  report  the  evidence  upon  Vie  same 
to  the  court  or  judge  xoiih  his  opinion.  The  court  may  further  direct  that 
either  party  shaU  pay  the  expenses  of  such  o^eference.  If  the  court  or 
judge  tinds  the  sureties  sufficient  he  must  indorse  his  allowance  of  them 
upon  the  undertaking,  or  a  copy  thereof,  and  a  notice  of  the  allowance 
must  be  served  upon  the  attorney  for  the  exceptant  The  effect  of  a 
failure  so  to  justify  and  procure  an  allowance,  is  the  same  as  if  the  under- 
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1136-113d. 


taking  had  not  been  given.  TJie  court  shall  also  have  poioer^  in  case  it 
shall  be  made  to  appear  to  its  satis/action,  upon  inotion^  dial  the  exception 
was  taken  unnecessarily  or  /or  purposes  of  vexation  or  delai/y  to  set  the 
same  aside  and  approve  the  undertaking.  [Am'd  Ch.  369  OF  1891 ;  in 
effect  June  3,  1891.] 

§  1336.  Appeal  firom  final  judgpoient  rendered  after  afObrmance  oi  ^qjj 
interlocutory  judgment,  or  denial  of  motion  for  new  trial  Where  final  u^H^ 
judgment  is  rendered  in  the  court  below,  after  the  afiirmance,  upon  an  appeal  iT^S  <^ 
to  the  general  t«rm  of  that  court,  of  an  interlocutory  judgment ;  or  after  the 
refusal,  hy  the  general  term  of  a  new  trial,  either  upon  an  application! 
made  in  the  first  instance,  at  the  general  term,  or  upon  an  appeal  from  an 
order  of  the  special  term,  or  of  the  judge  before  whom  .he  issues,  or  questions^ 


tained  in  a  referee's  report.  But  such  an  appeal  brings  up,  for  review,  only 
the  deteimination  of  the  general  term,  affirming  the  interlocutory  judgment, 
or  refusing  the  new  trial. 

§  1337.  VThBt  questions  are  brought  up  for  review.  An  appeal  to  the 
court  of  appeals  from  a  final  judgment,  or  from  an  order,  granting  or  refusing 

bibn.  or  from  a  nna?  order  affecting  a  substantial  right, 
proceeding,  or  upon  a  summary  application  after 


a  new  lirial  in  an  action^ 
made,  either  in  a  special 

judgment  in  an  action,  brings  up  for  review,  in  that  court  every  question, 
affecting  a  substantial  right,  and  nbt  restJfng  in  discretion,  which  was  deter- 
mined by  the  general  term  of  the  court  below,  in  rendering  the  judgment  or 
making  the  order,  from  which  the  appfeal  is  taken ;  except  that  a  question 
of  fact,  arising  upon  conflicting  evidence,  cannoJ_be  determinecr  upon  such 

i^aVner^  special  i 


an  apTO^i-  "ri^ftf^  wner^  special  p 
made  by  law. 


revision 

1^  * 


for 


Le  aeterminatu 


(01   IS 


§  1338.  When  questions  of  fiaict  to  be  reviewed.    Upon  an  appeal  to  ^ 
the  court  of  appeals  from  a  judgment,  reversing  a  judgment  entered  upon  \ 
referee*s  report,  or  a^decision  of  the  cotflgti  upon  a  triai  wiinouL  a  jury/  or  \ 


pre- 


from  an  order  granting  a  new  tnai;  upon  such  a.  reversal  j~it  musi  ^v.  ^^^v. 
Bumed  that  the  Judginent  was  not  reversed,  or  the  new  trial  granted,  upon  a 
question  of  fact,  unless  the  contrary  clearly  appears  in  the  body  of  the 
judgment  or  order  appealed  from.  In  that  case,  the  court  of  appeals  must 
review  the  determination  of  the  general  term  of  the  court  below,  upon  the 
questions  of  fact,  as  well  as  the  questions  of  law. 


§  1339.  Wlien  a  case  to  be  prepared,  etc.,  for  the  appeal  Where  an 
appeal  to  the  court  of  appeals,  from  a  judgment,  rendered  at  a  general  term 
of  the  court  below,  upon  a  verdict,  subject  to  the  opinion  of  the  court,  has 
been  perfected,  a  case,  containing  a  concise  statement  of  the  facts,  of  the 
questions  of  law  arising  thereupon,  and  of  the  determination  of  those  ques* 
lions  by  the  general  term,  must  be  prepared  and  settled,  by  or  under  the 
direction  of  the  court  below,  and  annexed  to  the  judgment-roll.  An  excep- 
tion is  not  necessary,  to  enable  the  court  of  appeals  to  review  the  determina- 
tion of  a  question  of  law,  arising  upon  the  verdict.  A  certified  copy  of  the 
case  must  be  transmitted  to  the  court  of  appeals,  instead  of  the  case,  upon 
which  the  judgment  of  the  court  below  was  rendered.  The  court  below,  or 
a  judge  thereof,  may  extend  the  time,  limited  by  law,  within  which  the 
papers  must  be  transmitted  te  the  conrt  of  appeals,  for  the  purpose  of  ena* 
DiiDg  the  appellant  to  procure  the  case  to  be  prepared  or  settled. 
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TITLE  III. 
Appeal  to'the  supreme  court  from  an  inferwr  court. 

Shction  1840.  Appeal  from  judgement. 

1341.  Limitation  of  time  ;  Becarity. 

1342.  Appeal  from  oi*der. 

1343.  Limitations  of  time  and  stay  of  proceedings. 

1344.  Appeal,  whei'e  and  how  heard. 

1345.  Judgment  or  order,  where  entered. 

§  1340.  Appeals  from  inferior  courts.  An  appeal  may  be  taken  to  tl». 
Supreme  Court,  from  a  final  judgement,  rendered  by  a  county  court,  or  by  any 
other  court  of  record  possessing  original  jurisdiction,  where  an  appeal  there- 
from to  a  court  other  than  the  Supreme  Court  is  not  expressly  given  by 
statute,  and  upon  such^appeal,  an  order  granting  or  refusing  a  new  trial  for  any 
of  the  causes  mentioned  in  section  nine  hundred  and  ninety-nine  of  this  act,  made 
by  any  of  said  courts,  and  questions  of  fact  may  be  reviewed  in  the  same  manner 
and  to  ths  same  extent  as  questions  of  fact  may  now  be  reviewed,  upon  appeal  to 
the  general  term  of  the  Supreme  Court  from  a  final  judgment  and  order,  granting 
or  refusing  a  new  trials  rendered  by  the  same  court.     [Am'd  Ch.  507  op  1888.] 

§  1841.  Limitation  of  time  Mourity.  An  appeal  authorized  by  the  last 
section  must  be  taken  within  thirty  days  after  service  upon  the  Httorney 
for  the  appellant,  of  the  copy  of  the  judgment,  and  written  notice  of  the 
entry  thereof  ;  Security  is  not  required  to  perfect  the  appeal^  hut  to  stay 
the  execution  of  the  judgment  security  must  be  given,  and  the  sureties  may 
be  excepted  to,  and  must  justify,  as  upon  an  appeal  to  the  court  of 
appeals,  from  a  judgment  of  the  same  amount,  or  to  the  same  effect. 
[Am'd  Chs.  416  of  1877  and  450  op  1890.] 

§  1342.  Appeal  from  order.    An  appeal  may  also  be  taken   to  the 
supreme  court,  frona  an  order   affecting  a  substantial  right,  made  by  the 
court  or  a  judge,  in  an  action  brought  in,  or  taken  by  appeal  to,  a  cou. 
i^pecified  in  the  last  section  but  one.     [Am'd  Ch.  135  op  1881.] 

§  1343.  Limitation  of  time  and  stay  of  proceedinga.  [Amended  by 
Ch.  416  OP  1877.]  An  appeal,  authorized  by  the  last  section,  must  be  taken, 
within  sixty  days  after  service  upon  the  attorney  for  the  appellant,  of  a  copy 
of  the  order,  and  written  notice  of  the  entry  thereof.  Security  is  not  required 
to  perfect  it ;  but  it  does  not  stay  the  execution  of  the  order  from  which  it  is 
taken.  The  appellate  court,  or  a  judge  thereof,  may  direct  such  a  stay,  upon 
such  terms,  as  to  security  or  otherwise,  as  justice  requires. 

§  1344.  Appeal  where  and  how  heard.  An  appeal,  taken  as  prescribed 
in  this  title,  must  be  heard  at  the  general  term.  The  provisions  of  title 
fourth  of  this  chapter,  relating  to  the  hearing  of  appeals,  taken  in  the 
supreme  court,  and  to  the  subsequent  proceedings  thereupon,  apply  to  an 
appeal,  taken  as  prescribed  in  this  title,  except  as  specified  in  the  next 
section.  ^ 

§  1346.  Judgment  or  order,  "where  entered.  A  judgment  of  the  supreme 
com*t,  rendered  upon  an  appeal  authorized  by  this  title,  must  be  entered  in 
the  judgment-book,  kept  in  the  office  of  the  clerk  of  the  county,  wherein  the 
court  below  is  located.  The  judgment-roll  must  be  filed  in  the  same  office  ; 
and  must  consist  of  a  certified  copy  of  the  judgment,  annexed  to  the  papers 
transmitted  from  the  court  below.  An  order  of  the  supreme  court,  made 
upon  such  an  appeal,  must  be  entered,  and  the  papers,  upon  which  the  appeal 
was  heard,  must  be  filed,  in  the  office  of  the  same  clerk.  The  filing  of  the 
jud^rment-roll,  or  the  entry  of  the  order,  as  prescribed  in  this  section,  is  a 
sufficient  authority  for  any  proceeding  in  the  court  below,  or  before  the 
judge,  who  made  the  order  appealed  from,  which  the  judgment  or  order  of 
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the  appellate  court  directs  or  permits.  But  where  the  execution  of  the 
judgment  or  order  of  the  appellate  court  is  stayed,  by  an  appeal  to  the  conrt 
of  appeals,  the  proceedings  in  the  court  below,  or  before  the  judge  who  made 
the  order,  are  stayed  in  uke  manner. 


TITLE  IV. 

Appeal  to  the  general  term  of  the  supreme  eovrtf  or  of  a  superior  city  court. 

Sbctiov  1346.  Appeal  from  judgment. 

1347.  Appeal  from  order. 

1348.  Id. ;  when  made  out  of  court. 

1349.  Appeal  from  interlocutory  judgment. 

1350.  Appeal  from  final  judgment,  alter  afl&rmance  of  interlocutory  judgment,  or 

denial  of  new  trial.    Review  in  the  court  of  appeals. 

1351.  Limitation  of  time ;  order  to  stay  proceedings. 
1353.  Stay  of  proceedings  without  order. 

1353.  Upon  what  papers  appeal  to  be  heard. 

1354.  Entry  of  judgment  or  order ;  judgment-roll. 

1355.  Hearmg,  etc.,  in  the  supreme  court. 

§  1346.  Appeal  from  judgment.  An  appeal  may  be  taken  to  the  gen« 
eral  term  of  the  supreme  court,  or  of  a  superior  city  court,  from  a  final  judg- 
ment rendered  in  the  same  court,  as  follows : 

1.  Where  the  judgment  was  rendered  upon  a  trial  by  a  referee,  or  by  the 
court  without  a  jury,  the  appeal  may  be  ta&en  upon  questions  of  law,  or  upon 
the  facts,  or  upon  both. 

2.  Where  the  judgment  was  rendered  upon  the  verdict  of  a  jury,  the  ^ 
appeal  may  be  taken  upon  questions  of  law. 

§  1347.  Appeal  from  order.  An  appeal  may  be  taken  to  the  general 
term  of  the  supreme  court,  or  of  a  superior  city  court,  from  an  order  made 
in  an  action,  npc^n  notice,  at  a  special  term  or  a  trial  term  of  the  same  court, 
or,  in  the  supreme  court,  at  a  term  of  the  circuit  court,  in  either  of  the  fol- 
lowinfi^  cases : 

1.  Where  the  order  grants,  refuses,  continues,  or  modifies  a  provisional 
remedy. 

2.  Where  it  grants,  or  refuses  a  new  trial ;  except  that  where  specific 
questions  of  fact,  arising  upon  the  issues,  in  an  action  triable  by  the  court, 
have  been  tried  by  a  jury,  pursuant  to  an  order  for  that  puirpose,  as  pre- 
scribed in  section  971  of  this  act,  an  appeal  cannot  be  taken  from  an  order, 
granting  or  refusing  a  new  trial,  upon  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 
4u  Where  it  affects  a  substantial  right. 

5.  Where,  in  effect,  it  determines  the  action,  and  prevents  a  judgment, 
from  which  an  appeal  might  be  taken. 

6.  Where  it  determines  a  statutory  provision  of  the  State  to  be  unconsti- 
tutional ;  and  the  determination  appears  from  the  reasons  given  for  the 
decision  thereupon,  or  is  nec^essarily  implied  in  the  decision. 

An  order,  made  upon  a  summary  application,  after  judgment,  is  deemed 
to  have  been  made,  in  the  action,  vrithin  the  meaning  of  this  section. 

6  1348.  Id. ;  when  made  out  of  comrt  An  appeal  may  also  be  taken, 
to  ute  general  term  of  either  of  those  courts,  from  au  order,  made  in  an  action* 
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C"  upon  noticet  by  a  judge,  out  of  court,  in  a  case  where  an  appeal  might  hare 
I"  been  taKen,  as  prescnbecl  in  the  last  section,  if  the  order  haa  been  made  by 
Z^    the  court. 

§  1349.  Appeal  from  interlocutory  Judgment.  An  appeal  may 
also  betaken  to  the  general  term  of  either  of  those  courts,  from  an  inter- 
locutory judgment  rendered  at  a  special  term  or  trial  term  of  the  same 
court,  or,  in  the  supreme  court,  at  a  term  of  the  circuit  court,  or  entered 
upon  the  report  of  a  referee.     [Am'd  by  Ch.  G41  of  1893.] 

§  1350.  Appeal  firom  final  judgment^  after  afflnnance  of  interlocn- 
tory  judgment,  or  denial  of  new  WaL  Review  in  tlia  court  of  appeals. 
Where  final  judgment  is  taken,  at  a  special  term  or  trial  term,  or  pursuant  to 
the  directions  of  a  referee,  after  the  affirmance,  upon  an  appeal  to  the  general 
term,  of  an  interlocutory  judgment ;  or  after  the  refusal,  by  the  general 
term,  of  a  new  trial,  either  upon  an  application,  made,  in  the  first  instance, 
at  the  ^neral  term,  or  upon  an  appeal  from  an  order  of  the  special  term,  or 
of  the  judge,  before  whom  the  issues,  or  questions  of  fact,  were  tried  by  a 
jury ;  an  appeal  to  the  general  term  firom  the  final  judgment,  brings  up,  for 
review,  only  the  proceedings  to  take  the  final  judgment,  or  upon  which  the 
final  judgment  was  taken,  including  the  hearing  or  trial  of  the  other  issues 
in  the  action,  if  any.  If  an  appeal  is  taken,  to  the  court  of  appeals,  firom  the 
determination  of  the  general  term,  upon  the  appeal  from  the  mial  judgment, 
the  determination  of  the  general  term,  affirming  the  interlocutory  ju&ment 
or  refusing  the  new  trial,  may,  at  the  election  of  either  party,  be  reviewed 
thereupon.  If  the  respondent  elects  to  bring  it  up  for  review,  he  may  take 
a  cross-appeal  therefrom,  notwithstanding  the  expiration  of  the  time  to  take 
an  originiBtl  appeal  therefrom. 

§  1351.  Limitation  of  time ;  order  to  stay  proceedings.  An  appeal 
authorized  by  this  title,  must  be  taken,  within  thirty  days  after  service,  upon 
the  attorney  for  the  appellant,  of  a  copy  of  the  judgment  or  order  appeiQed 
from,  and  a  written  notice  of  the  entr^  thereof.  Security  is  not  required  to 
perfect  the  appeal ;  but  except  where  it  is  otherwise  specially  prescribed  by 
law,  the  appeal  does  not  stay  the  execution  of  the  judgment  or  oraer  appealed 
from;  unless  th^  court,  in  or  from  which  the  appeal  is  token^  or  a  judge 
thereof,  "makes  an  order,  directing  such  a  stay,  tiuch  an  order  maybe  made, 
tfntrH^^romTHBeTJrniHB,  Be  modltiecl,  upon  such  terms,  as  to  security  or 
otherwise,  as  justice  requires.  If  security  is  given,  either  as  a  condition  of 
granting  the  order,  or  as  prescribed  in  the  next  section,  the  provisions  of 
title  second  of  this  chapter  apply  thereto,  as  if  the  general  term  was  specified 
in  those  provisions,  in  place  of  the  appellate  court,  and  a  judge  of  the  same 
court,  in  place  of  a  judge  of  the  court  below. 

§  1352.  Stay  of  proceedings  without  order.  Upon  an  appeal  from  a 
final  judgment,  taken  as  prescribed  in  this  title,  th^DgellantrngLPve^Jthe 
sSSuntyJrequiwd  to  perfect  an  appeal  to  the  couTflJ^R^peaBJ^rom 
ment  of  the  same  amount,  or  to  the  same  effect ;  and  to  sti^  the  execution 
thereof.  In  that  case,  the  execution  of  the  judgment  appealed  from  is  stayed, 
as  upon  an  appeal  to  the  court  of  appeals,  and  subject  to  the  same  conditions. 

§  1353.  Upon  what  papem  appeal  to  be  heard.  An  appeal  from  a 
final  judgment,  taken  as  prescribed  in  this  title,  must  be  heard  upon  a  cer- 
tified copy  of  the  notice  of  appeal,  of  the  judgment-roll,  and  of  the  case  or 
notice  of  exceptions,  if  any,  filed,  as  prescribed  by  law  or  the  general  rules 
of  practice,  after  the  entry  of  the  judgment,  and  either  before  or  after  the 
appeal  is  taken.  An  appeal  from  an  interlocutory  judgment,  or  firom  an 
order,  taken  as  prescribed  in  this  title,  must  be  heard  upon  a  certified  copy 
of  the  notice  of  appeal,  and  of  the  papers  used  before  the  court  or  the  judge, 
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upon  the  hearing  of  the  demnrrery  application  for  judgment,  or  motion,  a» 
the  case  requires. 

§  1354.  Entry  of  judgment  or  order ;  judgment-roll.  [Amended  st 
Ch.  542  OP  1879.]  When  judgment  of  affirmance  4s  rendered  upon  the 
appeal,  the  judgment-roll  consists  of  a  copy  of  the  judgment,  annexed  to 
the  papers  upon  which  the  appeal  was  heard.  Where  subsequent  pro- 
ceedings are  taken,  at  the  special  term  or  trial  term,  before  the  entry  of 
iiual  judgment,  the  judgment-roll  must  also  contain  the  proper  papers  relat- 
ing thereto. 

§  1355.  Hearing,  etc.,  in  the  supreme  conrt  An  appeal  taken  to  the 
general  term  of  the  supreme  court,  as  prescribed  in  this  title,  must  be  heard 
in  the  department,  embracing  the  county,  in  which  the  judgment  or  order 
appealed  from  is  entered ;  unless  an  order  is  made,  as  prescribed  in  section 
231  of  this  act,  directing  that  it  be  heard  in  another  department.  The 
judgment  rendered,  or  the  order  made,  upon  the  appeal,  must  be  entered, 
and  the  judgment-roll,  or  the  papers  upon  which  the  appeal  was  determined, 
as  the  case  requires,  must  be  filed,  in  the  office  of  the  clerk  of  the  county, 
where  the  iudgment  or  order  appealed  from  is  entered.  If  the  appeal  is 
determined  at  a  general  term,  held  in  another  county,  the  clerk  of  that 
county  must,  at  toe  expense  of  the  successful  party,  transmit  a  cert^ed 
copy  of  the  determination,  and  the  other  papers,  if  any,  required  to  be  filed, 
to  the  clerk  of  the  county  where  the  judgment  or  order  is  to  be  entered. 


TITLE  V. 


Appeal  fiom  a  determination  in  a  special  proceeding. 

Sucnoir  1356.  Appeal  from  order  made  in  the  same  court. 

1357.  Id. ;  when  made  by  another  court  or  judge. 

1358.  Preceding  order  may  be  reviewed. 

1359.  Limitation  of  time  to  appeal. 

1360.  Stay  of  proceedings;  hearing  of  appeal;  decision  thereupon. 

1361.  This  title  qualified.     Application  of  provisions  relating  to  actions. 

§  1356.  Appeal  from  order  made  in  the  same  court.  [Abiendbb  bt 
Ch.  416  OP  lo77.J  An  appeal  may  be  taken,  to  the  general  term  of  the 
supreme  court,  or  of  a  superior  city  court,  from  an  order,  affecting  a  sub- 
stantial right,  made  in  a  special  proceeding,  at  a  special  term  or  a  trial  term 
of  the  same  court,  or,  in  the  supreme  court,  at  a  term  of  a  circuit  court ;  or 
made  by  a  judge  of  the  same  court,  in  a  special  proceeding  instituted  before 
him,  pursuant  tt>  a  special  statutory  provision ;  or  instituted  before  another 
judge,  and  transferred  to,  or  continued  before  him. 

§  1357.  Id. ;  when  made  by  another  comt  or  jndga  [Amended  by 
Ch.  416  OP  1877.]  An  appeal  may  also  be  taken  to  the  supreme  court,  from 
an  order,  affecting  a  substantial  right,  made  by  a  court  of  record,  possessina' 
original  jurisdiction,  or  a  judge  thereof,  in  a  special  proceecUng  instituted 
in  that  conrt,  or  before  a  judge  thereof,  pursuant  to  a  special  statutory  pro- 
vision ;  or  instituted  before  another  judge,  and  transferred,  to,  or  continued 
before,  the  judge  who  made  the  final  order.  But  this  section  does  not  apply 
to  a  case,  where  an  appeal  from  the  order,  to  a  court,  other  than  the  supreme 
Knotty  is  expressly  given  by  statute. 
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g  1358.  Preceding  order  may  be  reviewed.  [Ambnbbd  by  Ch.  416  of 
1877.]  An  appeal  authorized  hy  this  title,  brings  up  for  review,  any  pre- 
ceding order,  made  in  the  course  of  the  special  proceeding,  involving  the 
merits,  and  necessarily  affecting  the  final  order  appealed  from,  which  is 
specified  in  the  notice  of  appeal. 

§  1359.  Uznitatioii  of  time  to  appeal.  An  appeal,  authorized  by  this 
title,  must  be  taken  within  thirty  days  after  service  of  a  copy  of  the  final 
4rder,  from  which  it  is  taken,  with  a  written  notice  of  the  entry  thereof, 
upon  the  appellant :  or,  if  he  appeared,  upon  the  hearing,  by  an  attorney  at 
law  or  an  attorney  in  fact,  upon  the  person  who  so  appeared  for  him. 

§  1360.  Stayof  proceedingB ;  hearing  of  appeal ;  decision  thereapon. 

The  provisions  of  title  fourth  of  this  chapter,  relating  to  perfecting  an 
appeal  from  an  order,  taken  as  therein  prescribed ;  to  staying  the  execution 
of  the  order  appealed  from ;  to  hearing  the  appeal ;  and  to  the  entry  and 
enforcement  of  the  order  made  upon  the  appeal,  apply,  were  an  appeal 
is  taken,  as  prescribed  in  this  title,  except  as  otherwise  specially  prescribed 
by  law.  ^ 

§  1361.  This  titile  qnalifled.  Application  of  provisLons  relating  to 
actions.  This  title  does  not  confer  the  right  to  appeal  from  an  order,  in  a 
case,  where  it  is  specially  prescribed  by  law»  that  the  order  cannot  be 
reviewed.  The  proceedings  upon  an  appeal,  taken  as  prescribed  in  this 
title,  are  governed  by  the  provisions  of  this  act«  and  of  the  general  rules  of 
practice  relating  to  an  appeal  in  an  action,  except  as  otherwise  specially 
prescribed  by  law. 
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CHAPTER  XIIL 


EXECUTIONS. 


TITLE     L  —  Forms  of  EXBCfuriON;  timb  and  icAiTErBR  of  issuino  ah 

execution  ;  general  duties  and  liabilities  of  offiosbs. 
-Execution  against  property. 
-Execution  against  the  person. 


TITLE    XL 
TITLE  IIL 


TITLE  L 

Forms  cf  exeetUkm;  time  and  manner  of  issuing  an  execution;  general  duties 

and  liabilities  of  officers. 


Ssonoir 


362.  To  whom  execution  directed ;  provimon  where  sherifif  ia  a  party. 

363.  Time  of  receipt  to  be  indorsed  on  execution. 

364.  The  different  Rinds  of  execution. 

365.  To  what  counties  executions  may  issue. 

366.  General  recjuisites  of  executions. 

367.  Id. ;  when  issued  on  filing  transcript  from  Justice's  court,  etc 

368.  Reqoisitee  of  execution  for  the  collection  of  money. 

369.  Id. ;  against  property. 

370.  Id. ;  were  a  wan*ant  of  attachment  has  been  issued. 

371.  Id. ;  against  executor,  etc. 

372.  Id. ;  against  the  person.  * 

373.  Id. ;  for  delivery  of  property.    How  money,  recovered  by  same  judgmenly 
may  be  collected. 

374.  Separate  executions,  where  separate  sums  awarded. 

375.  Execution  of  course,  within  five  years. 

376.  Execution,  after  death  of  judgment  creditor. 

377.  *When  execution  may  be  issued  after  five  years. 

378.  Id. ;  leave,  how  obtained. 

379.  No  execution  against  decedent,  except,  etc. 
3S0.  Leave  required  to  issue  execution  against  decedent's  property. 

381.  Leave,  how  obtained. 

382.  Time  of  stay  by  order,  etc.,  not  reckoned  under  this  title. 

383.  Execution  against  surviving  judgment  debtors. 

384.  Sale  on  execution,  etc. ;  when  and  how  conducted. 

385.  Penalty  for  taking  down  or  defacing  notice  of  sale. 

386.  Validity  of  sale,  when  not  affected  by  sheriff's  default,  etc 

387.  Purchases  on  such  sales,  by  certain  officers,  prohibited. 

388.  When  execution  to  be  enforced  by  under-sheriff. 

§  1362.  To  whom  execution  directed ;  provision  where  sheriff  is 
a  party.  An  execution  must  be  directed  to  the  sheriff,  unless  he  is  a 
party  or  interested;  in  which  case  it  must  be  directed  as  prescribed  in 
section  173  of  this  act.  But  the  court  may,  in  its  discretion,  order  an 
execution,  issued  upon  a  judgment  rendered  against  a  sheriff,  either  alone 
or  with  another,  to  oe  directed  to  a  person,  designated  in  the  order,  instead 
of  to  the  coroners,  or  a  particular  coroner;  in  which  case  it  must  be  so 
directed.  The  person  so  designated  must  be  of  full  age,  a  resident  of  the 
State,  and  not  a  party  to  the  action,  or  interested  therein.  Where  the  execu- 
tion is  issued  upon  a  judgment  for  a  sum  of  money,  or  directing  the  payment 
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of  a  sum  of  money,  the  order  does  not  take  effect,  until  tae  person  bo  desig- 
nated executes  and  files  in  the  clerk's  office,  a  bond  to  the  people,  with  at 
least  two  sureties,  approved  by  a  judge  of  the  court,  or  a  county  judge,  in  a 
penal  sum,  fixed  by  uie  order,  nov  less  than  twice  the  sum  to  be  collected  by 
virtue  of  the  execution ;  conditioned  for  the  faithful  performance  of  his 
duties  under  the  execution.  A  certified  copy  of  the  order,  and,  where  it 
requires  a  bond  to  be  given,  the  clerk's  certificate  that  a  bond  has  been  filed, 
as  required  by  the  order,  must  be  attached  to  the  execution.  The  person  so 
designated  is  doomed  an  officer ;  and,  with  respect  to  that  execution,  he  is 
subject  to  the  obligations  and  liabilities,  and  has  the  power  and  authority  of 
a  coroner,  and  is  entitled  to  fees  accordingly. 

§  13e$3.  Time  of  receipt  to  be  indoxBed  on  ezecntlon.  The  sheriff,  to 
whom  an  execution  is  directed  and  delivered,  must,  upon  the  receipt  thereof, 
indorse  thereupon  a  memorandum  of  the  day,  hour,  and  minute,  when  he 
received  it. 

§  1364.  The  different  kinds  of  eacecatlon.  There  are  four  kinds  of 
execution,  as  follows : 

1.  Against  property. 

2.  Against  the  person. 

3.  For  the  delivery  of  the  possession  of  real  property,  with  or  without 
damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or  without  damages 
for  the  taking  or  detention  thereof. 

An  execution  is  the  process  of  the  court,  from  which  it  is  issued. 

§  1365.  To  what  countiee  ezecutions  may  issae.  An  execution  against 
property  can  be  issued  only  to  a  county,  in  the  clerk's  office  of  which  the 
judgment  is  docketed.  An  execution  against  the  person  may  be  issued  to 
any  county.  An  executien  for  the  delivery  of  the  possession  of  real  property* 
must  be  issued  to  the  county,  where  the  property,  or  a  part  thereof,  is 
situated.  An  execution  for  the  delivery  of  the  possession  of  a  chattel,  may 
be  issued  to  any  county,  where  the  chattel  is  found ;  or  to  the  sheriff  of  the 
county  where  the  judgment-roll  is  filed.  Executions,  upon  the  same  judg- 
ment, may  be  issued  at  the  same  time,  to  two  or  more  different  counties. 

§  1366.  G^eneral  requisites  of  ezecutLon&  An  execution  must  intelli- 
gibly describe  the  judgment,  stating  the  names  of  the  parties  in  whose 
favor,  and  against  whom,  the  time  when,  and  the  court  in  which,  the  judg- 
ment was  rendered;  and,  if  it  was  rendered  in  the  supreme  court,  the 
county  in  which  the  judgment-roll  is  filed.  It  must  require  the  sheriff  to 
return  it  to  the  proper  clerk,  within  sixty  days  after  the  receipt  thereof* 
Except  as  otherwise  prescribed  in  the  next  section,  it  must  be  made  return* 
able  to  the  clerk,  with  whom  the  judgment-roll  is  filed. 

§  1367.  Id. ;  when  issued  on  filing  transcript  firom  justice's  court,  etc. 

Where  an  execution  is  issued  out  of  a  court,  other  than  that  in  which  the 
judgment  was  rendered,  upon  filing  a  transcript  of  the  judgment  rendered 
in  the  latter  court,  it  must  also  specify  the  clerk,  vrith  whom  the  transcript 
is  filed,  and  the  time  of  filing;  and  it  must  be  made  returnable  to  that  clerk. 
If  the  judgment  was  rendered  in  a  justice's  court,  it  must  specify  the  justice's 
name ;  and  it  must  omit  the  specification,  respecting  the  filing  of  tiie  judg- 
ment-roll. 

§  1368.  Requisites  of  execution  for  the  collection  of  money.    An 

execution,  issued  upon  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money,  must  specify,  in  the  body  thereof,  the  sum 
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recovered,  or  directed  to  be  paid,  and  the  sum  actually  due  /fhen  it  is  isftaed. 
It  may  specify  a  day,  from  >which  interest  upon  the  sum  due  is  to  be  com- 
puted ;  in  which  case,  the  sheriff  must  collect  interest  accordingly,  until  the 
sum  is  paid.  If  all  the  parties,  against  whom  the  judgment  is  rendered, 
are  not  judgment  debtors,  the  execution  must  show  who  is  the  judgment 
debtor. 

§  1369.  Id. ;  against  property.  An  execution  against  property  must,  if 
the  judgment-roll  is  not  filed  in  the  clerk's  office  of  the  county  to  ^^hich  it  is 
issued,  specify  the  time  when  the  judgment  was  docketed  in  that  county, 
It  must,  except  in  a  case  where  special  provision  is  otherwise  made  by  law, 
substantially  require  the  sheriff  to  satirfy  the  judgment,  out  of  the  personal 
property  of  the  judgment  debtor ;  and,  if  sufficient  personal  property  cannot 
be  found,  out  of  the  real  property  belon^ng  to  him,  at  the  time  when  the 
judgment  was  docketed  in  the  clerk's  office  of  the  county,  or  at  any  time 
thereafter. 

§  1370.  Id. ;  where  a  warrant  of  attachment  has  been  levied  by 
Rheriff.  Where  a  warrant  of  attachment,  issued  in  the  action,  has  been  levied 
by  the  sheriff,  the  execution  must  substantially  require  the  sheriff  to  satisfy 
the  judgment,  as  follows : 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  foreign  corporation, 
and  the  summons  was  served  upon  him  or  it,  without  the  State,  or  other- 
wise than  personally,  pursuant  to  an  order  obtained  for  that  purpose,  as 
prescribed  in  chapter  fifth  of  this  act,  and  the  judgment  debtor  has  not 
appeared  in  the  action ;  out  of  the  personal  property  attached,  and,  if  that 
is  insufficient,  out  of  the  real  property  attached. 

2.  In  any  other  case,  out  of  the  personal  property  attached ;  and  if  that  is 
insufficient,  out  of  the  other  personal  property  of  the  judgment  debtor ;  if 
both  are  insufficient,  out  of  the  real  property  attached ;  and  if  thai;  is 
insufficient,  out  of  the  real  property,  belonging  to  him  at  the  time  when  the 
judgment  was  docketed  in  the  clerk's  office  of  the  county,  or  at  any  time 
thereafter. 

§  1371.  Id. ;  against  ezecntor,  etc.  An  execution  against  real  or  per- 
sonal property,  in  the  hands  of  an  executor,  administrator,  heir,  devisee, 
legatee,  tenant  of  real  property,  or  trustee,  must  substantially  require  the 
sheriff  to  satidfy  the  judgment,  out  of  that  property. 

§  1372.  Id. ;  against  the  person.  An  execution  against  the  person  must 
substantially  require  the  sheriff  to  arrest  the  judgment  debtor,  and  commit 
him  to  the  jail  of  the  county,  until  he  pays  the  judgment,  or  is  discharged 
according  to  law.  Except  where  it  may  be  issued,  without  the  previous 
issuing  and  return  of  an  execution  against  property,  it  must  recite  the 
issuing  and  return  of  such  an  execution,  specifying  the  county  to  which  it 
was  issued. 

§  1373.  Id. ;  for  delivezy  of  property.  How  money,  recovered  by 
sanie  judgment  may  be  collected.  An  execution  for  the  delivery  of  the 
possession  of  real  property,  or  a  chattel,  must  particularly  describe  the  prop- 
erty, and  designate  the  party  to  whom  the  judgment  awards  the  possession 
thereof;  and  it  must  siibstentially  require  the  sheriff  to  deliver  the  posses- 
sion of  the  property  within  his  county,  to  the  party  entitled  thereto.  If  a 
sum  of  money  is  awarded  by  the  same  judgment,  it  may  be  collected,  by 
virtue  of  the  same  execution  ;  or  a  separate  execution  may  be  issued  for  the 
collection  thereof,  omitting  the  direction  to  deliver  possession  of  the  property. 
If  one  execution  is  issued  for  both  purposes,  it  must  contain  with  respect  to 
the  money  to  be  collected,  the  same  directions  as  an  execution  against  prop- 
erty, or  against  the  person,  as  the  case  requires. 
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^  1374.  S^pazate  ezecntions^  wheta  saparata  aoniB  awardad.  Where 

a  judgment  awards  different  sums  of  money,  to  or  against  different  parties, 
a  separate  execution  may  be  issued,  to  collect  each  sum  so  awarded;  subject 
to  the  power  of  the  court,  to  control  the  enforcement  of  the  executions,  upon 
motion,  where  the  collection  of  one  execution  will,  wholly  or  partly,  satisfy 
another. 

§  1375.  Ezacntioii  of  coarsa,  within  five  yaaxa.  Except  as  otherwise 
specially  prescribed  by  law,  the  party  recovering  a  final  judgment,  or  hi& 
assignee,  may  have  execution  thereupon,  of  course,  at  any  time  within  five 
years  after  the  entry  of  the  judgment. 

S  1376.  Ezecntion  after  death  of  party.  Where  the  party  recovering 
a  final  judgment  has  died,  execution  may  be  issued  at  any  time,  within  five 
years  after  the  entry  of  the  judgment,  by  his  personal  representatives,  or 
by  the  assignee  of  the  judgment,  if  it  has  been  assigned,  and  the  execution 
must  be  indorsed  with  the  name  and  residence  of  the  person  issuing  the 
same.  And  where  a  party  or  one  or  more  of  several  parties  against  whom  a 
judgment  for  the  recovery  of  possession  of  real  property  has  been  obtained, 
has  died,  an  order  granting  leave  to  issue  and  execute  such  execution  or 
writ  of  possession  may  be  granted  upon  giving  twenty  days'  notice  to  the 
occupants  of  the  lands  so  recovered  and  to  the  grantees  or  devisees  of  said 
deceased,  or,  if  he  died  intestate,  to  the  heirs-at-law  of  said  deceased ;  said 
notices  to  be  served  in  the  same  manner  as  a  summons  is  directed  to  be  served 
in  an  action  in  the  supreme  court.  [A'bid  Chs.  416  of  1877;  515  of  1885  ; 
682  OF  1887.] 

§  1377.  When  eacaciition  may  be  iasned  after  five  yeaxa.  [Ambnde]> 
BY  Ch.  542  OF  1879.]  After  the  lapse  of  five  years  from  the  entry  of  a  final 
judgment,  execution  can  be  issued  thereupon,  in  one  of  the  following  cases 
only : 

1.  Where  an  execution  was  issued  thereupon  within  five  years  after  the 
entry  of  the  judgment,  and  has  been  returned  wholly  or  pa^ly  unsatisfied 
or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to  issue  the 
execution. 

§  1378.  Id. ;  leave  bow  obtained.  Notice  of  an  application  for  an  order 
^ranting  leave  to  issue  an  execution,  as  prescribed  in  the  last  section,  must 
be  served  personally  upon  the  adverse  party,  if  he  is  a  resident  of  the  State, 
and  personal  service  can,  with  reasonable  diligence,  be  made  upon  him 
therein ;  otherwise,  notice  must  be  given  in  such  manner  a^  the  court  directs. 
Where  the  judgment  is  for  a  sum  of  money,  or  directs  the  payment  of  a  sum 
of  money,  leave  shall  not  be  granted,  except  on  proof,  by  affidavit,  to  the 
satisfaction  of  the  court,  that  the  judgment  remains  wholly  or  partly 
unsatisfied. 

§  1379.  No  execntioii  against  decedent,  except,  etc.  An  execution 
to  collect  a  sum  of  money  cannot  be  issued,  against  the  property  of  a  judg- 
ment debtor,  who  has  died  since  the  entry  of  the  judgment,  except  as  pre- 
scribed in  the  next  two  sections. 

§  1380.  X"0<kV0  to  issue  ezeoution  when  Judgment  debtor  dead.  After  the 
expiration  of  one  year  from  tlie  death  of  a  party,  against  whom  a  final 
judgment  for  a  sum  of  money,  or  directing  the  payment  of  a  sum  i)f 
money,  is  rendered,  the  judgment  may  be  enforced  by  execution  against 
jiy  property  upon  which  it  is  a  lien,  with  like  effect  as  if  the  judgment- 
debtor  was  stiU  living.  But  such  an  execution  shall  not  be  issued, 
unless  an  order  granting  leave  to  issue  it  is  procured  from  the  coui  t 
from  which  the  execution  is  to  be  issued,  and  a  decree  to  the  same 
effect  is  procured  from  a  surrogate's  court  of  this  state,  which  has  duly 
granted  letters  testamentary  or  letters  of  administration  upon  the  estate 
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of  the  deceased  judgmeiitniebtor.  Where  the  lieu  of  the  judgment  Mas 
created  as  prescribed  iu  sectiou  twelve  hundred  and  fifty-one  of  iliis 
act,  neither  the  order  nor  t^ie  decree  can  be  made  until  the  expiration 
of  three  years  after  letters  testamentary  or  letters  of  administration  have 
been  duly  granted  upon  the  estate  of  the  decedent,  and  for  that  purpose 
such  a  lien  existing  at  the  decedent's  death,  continues  for  three  years 
and  six  months  thereafter,  notwithstanding  the  previous  expiration  of 
ten  years  from  the  filing  of  the  j,udgnient-roll.  But  where  the  decedent 
died  intestate  and  letters  of  administration  upon  his  estate  have  not 
been  granted  within  three  years  after  his  death  by  the  surrogate  court  of 
the  county  in  which  the  decedent  resided  at  the  time  of  his  death,  or  if 
the  decedent  resided  out  of  the  state  at  the  time  of  his  death,  and  letters 
testamentary  or  lettera  of  administration  have  not  been  granted  witliin 
the  same  time  by  the  surrogate's  court  of  the  county  in  which  the  prop- 
erty on  which  the  judgment  is  a  lien  is  situated,  such  court  may  grant 
the  decree  where  it  appears  that  the  decedent  did  not  leave  any  personal 
property  within  the  state  upon  which  to  administer.  In  such,  case  the 
lien  of  the  judgment  existing  at  the  decedent's  death  continues  for  three 
years  and  six  months  as  aforesaid.  B\it  this  section  shall  not  apply  to 
real  estate  which  shall  have  been  conveyed^  or  hereafter  may  be  conveyed 
by  the  deceased  judgment-debtor  during  his  life-time^  if  s^ich  conveyance 
was  made  in  fraud  of  his  creditors^  or  any  of  them^  and  an^ judgment 
creditor  of  said  deceased^  against  whose  judgment  said  conveyance  shall 
have  been^  or  may  hereafter  Je,  declared  fraudulent  by  the  judgment  or 
decree  of  any  court  of  competent  jurisdiction^  may  enforce  his  said  judg- 
ment against  such  real  property^  with  like  effect  as  if  the  jvAgment-dehtor 
ivas  living^  and  it  shall  not  be  necessary  to  obtain  the  leave  of  any  court  or 
officer  to  issue  such  execution^  and  the  same  may  be  issued  at  any  time  to  the 
ifheriff  of  the  county  where  such  property  is  or  may  be  situated.  The  per- 
son issuing  such  execiUion^  however^  shall  annex  thereto  a  description  of 
the  real  estate  against  which  the  same  is  sought  to  be  enforced^  as  aforesaid 
and  shall  indorse  on  said  execution  the  words  ^'^  issued  under  section 
thirteen  hundred  and  eighty  of  the  Code  of  Civil  Procedure^^  whereupon 
said  sheriff  shall  enforce  said  execution  as  therein  directed^  against  the 
property  so  described^  and  not  against  any  other  property^  either  reid  or 
personal^  ana  all  provisions  of  law  relating  to  the  sale  and  conveyance  of 
real  estate  on  execution  and  redemption  thereof  shall  apply  thereto.  [  Am'd 
Chs.  514  OF  1885  and  515  of  1890  ;  in  effect  Sept.  I,''l890. 

§  1381.  lieave  to  lame  exeeuttoik  Leave  to  issue  an  execution  as  pre- 
scribed in  the  last  section,  must  be  procured  as  follows : 

1.  Notice  of  the  application  to  the  court  from  which  the  execution  is  to 
be  issuied,  for  an  order  granting  leave  to  issue  the  execution,  must  be  given 
to  the  person  or  persons  whose  interest  in  the  property  will  be  affected  by 
a  sale  by  virtue  of  the  execution,  and  also  to  the  executor  or  administrator 
of  the  judgment  debtor.  The  general  rules  of  practice  may  prescribe  the 
manner  in  which  the  notice  must  be  given ;  until  provision  is  so  made 
therein,  it  must  be  served  either  personally  or  in  such  manner  as  the  court 
prescribes  in  an  order  to  show  causa  Leave  shall  not  be  granted,  except 
upon  proof  by  affidavit,  to  the  satisfaction  of  the  court,  that  the  judgment 
remains  wholly  or  partly  unsatisfied. 

2-  For  the  purpose  of  procuring  a  decree  from  the  surrogate's  court 
granting  leave  to  issue  the  execution,  the  judgment  creditor  must  present 
to  that  court  a  written  petition,  duly  verified,  setting  forth  the  facts,  and 
praying  for  such  a  decree ;  and  that  the  persons  specified  in  the  first  sub 
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division  of  this  section,  may  bo  cited  to  show  cause  why  it  should  not  be 
granted.  Upon  the  presentation  of  such  a  petition  the  surrogate  must  issue 
a  citation  accordingly,  ivhich  said  citation  may  be  served  in  the  same  manner 
as  is  provided  in  the  first  subdivision  of  this  section  for  the  service  or  giving  of 
a  notice  to  the  parties  or  persons  tlierein  meritioned^  and,  if  the  general  rules 
ofprictice  of  the  Supreme  Court  do  not  provide  for  a  mode  of  giving  such 
notice^  such  citation  m,ust  be  sei'ved  in  sum  maimer  as  Vie  surrogate  by  order 
may  prescribe^  or  as  is  otherwise  provided  by  law ;  and,  upon  his  return  thereof, 
he  must  make  such  a  decree  m  the  premises  as  justice  requires.  [Am'd 
Ch.  82  OP  1889.] 

§  1382.  Time  of  stay  by  6rder,  etc.,  not  reckoned  nnder  this  titie. 

The  time  during  which  the  person,  entitled  to  enforce  a  jud^ent,  is  stayed 
from  enforcing  it,  by  the  provision  of  a  statute,  or  by  an  injunction  or  other 
Older,  or  in  consequence  of  an  appeal,  is  not  a  part  of  the  time,  limited  by 
this  title,  for  issuing  an  execution  thereupon,  or  for  making  an  application 
for  leave  to  issue  such  ^n  execution. 

§  1383.  Execution  against  sorviylng  judgment  debtora  The  last  six 
sections  do  not  affect  the  right  of  a  judgment  creditor  to  enforce  a  judgment, 
against  the  property  of  one  or  more  surviving  judgment  debtors,  as  if  all  thd 
judgment  debtors  were  living.  In  that  case,  an  execution  must  be  issued  in 
the  usual  form ;  but  the  attorney  for  the  judgment  creditor  must  indorse 
thereupon,  a  notice  to  the  sheriff,  reciting  the  death  of  the  deceased  judg- 
ment debtor,  and  requiring  the  sheriff  not  to  collect  the  execution,  out  of 
any  property  which  belonged  to  him. 

g  1384.  Sale  on  execution,  etc.,  when  and  how  conducted.  A  sale 
ot  real  or  personal  property,  by  virtue  of  an  execution,  or  pursuant  to  the 
directions  contained  in  a  judgment  or  order,  must  be  made  at  public  auction, 
between  the  hour  of  nine  o'clock  in  the  morning  and  sunset. 

§  1385.  Penalty  for  taking  down  or  defociag  notice  of  sale.  A  persoii 
who,  before  the  time  fixed  for  the  sale  in  a  notice  of  the  sale  of  property,  to 
be  made  by  virtue  of  an  execution,  wilfully  takes  down  or  defaces  such  a 
notice  put  up  by  the  sheriff,  or  by  his  authority,  forfeits  fifty  dollars  to  the 
judgment  creditor  and  the  same  sum  to  the  judgment  debtor;  unless  the 
notice  was  defaced  or  taken  down,  with  the  consent  of  the  person  seeking  to 
enforce  the  forfeiture,  or  the  execution  was  previously  satisfied. 

g  1386.  Validity  of  sale,  when  not  affected  by  shexlflTs  defoult,  etc. 

An  omission  by  the  sheriff  to  give  notice,  as  required*  by  law,  or  the  taking 
down  or  defacing  of  a  notice,  when  put  up,  does  not  *effect  the  validity  of  a 
sale,  made  by  virtue  of  an  execution,  to  a  purchaser  in  good  faith,  without 
notice  of  the  omission  or  offence. 

§  1387.  Purchases  on  such  sales,  by  certain  officers,  prohibited. 

The  sheriff,  to  whom  an  execution  is  directed,  or  the  under-sheriff  or  deputy- 
sheriff,  holding  an  execution,  and  conducting  a  sale  of  property  by  virtue 
thereof,  shall  not,  directly  or  indirectly,  purchase  any  of  the  property  at  the 
sale.     A  purchase  made  by  him,  or  to  his  use,  is  void. 

§  1388.  When  execution  to  be  enforced  by  under-sherlfC  Where  the 
sheriff,  to  whom  an  execution  is  delivered,  dies,  is  removed  from  office,  or 
becomes  otherwise  disqualified  to  act,  before  the  execution  is  returned,  his 
under-sheriff  must  proceed  upon  the  execution,  as  the  sheriff  might  have 
done.  If  there  is  no  under-sheriff,  the  court,  from  which  the  execution 
issued,  may  designate  a  person  to  proceed  thereupon ;  who  may  complete 
the  same,  as  an  under-sheriff  might  have  done.  The  person  so  designated 
must  give  such  security  as  the  court  directs.  He  is  deemed  an  officer ;  and 
is  subject  to  the  same  obligations  and  liabilities,  and  has  the  same  power  and 
authority  in  relation  to  the  object  of  his  appointment,  as  a  sheriff,  and  is 
entitled  to  fees  accordingly.  But  this  section  does  not  apply  in  a  case  where 
special  provision  is  otherwise  made  by  law,  for  the  enforcement  of  an  execu- 
tion after  the  death,  removal  from  office,  or  other  disqualification  of  the 
sheriff,  or  under-sheriff. 


•  So  in  the  onglnaL 
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TITLE  n. 

Execution  against  property  • 

Abticlb  1.  Property  exempt  fh)m  levy  and  sale. 

leyy  upon  and  sale  of  personal 

property :  rifhts  and  liaHlities  of 
persons  interested. 
4.  Remedies  for  failure  of  title  to  real  property  sold,  and  to  enforce  contribution. 

ARTICLE  FIRST. 

Profbrtt  bxbmft  from  Lbvy  aitd  Salb. 

SacTioir  1389.  Certain  special  exemptions  not  affecied  by  this  article. 

1390.  What  personal  property  is  exempt,  when  owned  by  a  householder. 

1391.  Additional  personal  pi'operty  exempt  in  certain  cases. 

1392.  Woman  entitled  to  exemption  as  a  householder. 

1393.  Military  i*&y,  rewards,  etc.,  exempt  from  execution  and  other  legal  pro- 

ceedings. 

1894.  Right  of  action  for  taking,  etc.,  exempt  property. 

1895.  Burying  ground  ;  when  exempted. 

1896.  How  exempt  burying  ground  designated. 

1897.  Homesteacf ;  when  exempted. 

1398.  How  exempt  homestead  designated. 

1399.  Married  woman's  homestead ;  when  exempted. 

1400.  When  exemption  to  continue  after  owner's  death. 

1401.  Exemption  s  when  not  affected  by  tem]X)rary  suspension  of  residence. 
Sbctioh  1402.  If  value  of  homestead  exceeds  one  thousand  dollars,  lien  attaches  to 

surplus. 

1403.  Id. ;  how  proceeds  to  be  marshalled  when  property  is  sold 

1404.  Exemption  of  real  property ;  how  cancelled. 

§  1389.  Certain  special  exemptions  not  affected'  by  this  article. 

The  enumeration,  in  this  article,  of  the  property  which  is  exempt  from  levy 
and  sale  by  virtue  of  an  execution,  does  not  repeal  any  special  provision  of 
law,  relatinK  to  such  an  exemption,  which,  by  its  terms,  is  applicable  only 
to  a  particular  class  of  persons,  or  corporations,  or  to  a  particular  locality,  or 
otherwise  to  a  special  case. 

§  1890.  What  personal  property  is  ezempt*  when  owned  by  »  house- 
holder. The  following  personal  property,  when  owned  by  a  house- 
holder is  exempt  from  levy  ^^^  ^^^®  ^7  virtue  of  an  execution,  and  each 
movable  article  thereof  continues  to  be  so  exempt,  while  the  family,  or 
any  of  them,  are  removing  from  one  residence  to  another : 

1.  All  spinning  wheels,  weaving  looms,  and  stoves,  put  up  or  kept 
for  use  in  a  dwelling-house ;  and  one  sewing  machine  with  its  appurte- 
nances. 

2.  The  family  bible,  family  pictures  and  school  books,  used  by  or  in 
the  family;  and  other  books,  not  exceeding  in  value  fifty  dollars,  kept 
and  used  aa  part  of  the  family  library. 

3.  A  seat  or  pew,  occupied  by  the  judgment  debtor  or  the  family,  in  a 
place  of  public  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yam  or  cloth  manufactured 
therefrom ;  one  cow  ;  two  swine ;  the  necessary  food  for  those  animals ; 
all  necessary  meat,  fish,  flour  groceries^  and  vegetables,  actually  provided 
for  family  use,  and  necessary  fuel,  oil  and  candles,  for  the  use  of  the 
family  for  sixty  days. 

5.  All  wearing  apparel,  beds,  bedsteads  and  bedding,  necessary  for  the 
judgment  debtor  and  the  family;  all  necessary  cooking  utensils ;,  one 
table;  six  chairs;  six  knives;  six  forks;  six  spoons;  six  plates;  six  tea 
cops;  six  saucers;  one  sugar  dish;  one  milk  pot;  one  tea  pot;  one  crane 
and  its  appendages ;  one  pair  of  andirons  ;  one  coal  scuttle ;  one  shovel ; 
one  pair  or  tongs ;  one  lamp  and  one  candlestick. 

6.  The  tools  and  implements  of  a  mechanic,  necessary  to  the  carrying 
on  of  his  trade,  not  exceeding  in  value  twenty-five  dollars.  [Am'd  Ch. 
112  OF  lft91 :  in  effect  Sevt  1,  1891.1 
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§  1391.  Additional   penonal  property  exempt  in  certain  caaaa 

[Amended  bt  Ch.  542  of  1879.]    In  addition  to  the  exemptions,  allowed  by 
the  last  section,  necessary  household  furniture,  working  tools  and  team, 

Erofessional  instruments,  furniture  and  library,  not  exceeding  in  value  two 
undred  and  fifty  dollars,  together  with'  the  necessary  food  for  the  team,  for 
ninety  days,  are  exempt  from  levy  and  sale  by  virtue  of  an  execution,  when 
owned  by  a  person,  being  a  householder,  or  having  a  family  for  which  he 
provides,  except  where  the  execution  is  issued  upon  a  judgment,  recovered 
wholly  upon  one  or  more  demands,  either  for  worR  performed  in  the  family 
as  a  domestic,  or  for  the  purchase-money,  of  one  or  more  articles,  exempt  as 
prescribed  in  this  or  the  last  section. 

§  1392.  Woman,  etc.,  entitled  to  same  exemption  as  householder. 
[Amended  by  Ch.  416  of  1877.]  Where  the  judgment  debtor  is  a  woman, 
she  is  entitled  to  the  same  exemptions,  from  levy  and  sale  by  virtue  of  an 
execution,  subject  to  the  same  exceptions,  as  prescribed  in  the  last  two  sec- 
tions, in  the  case  of  a  householder. 

J  1393.  lyKUitaiy  pay,  rewards,  etc.,  exempt  from  execution  and 
er  legal  proceedings.  The  pay  and  bounty  of  a  non-commissioned 
officer,  musician,  or  private,  in  the  military  or  naval  service  of  the  United 
States;  a  land  warrant,  pension,  or  other  reward,  heretofore  or  hereafter 
granted  by  the  United  States,  or  by  a  State,  for  military  or  naval  services ; 
a  sword,  horse,  medal,  emblem,  or  device  of  any  kind,  presented,  as  a  testi- 
monial, for  services  rendered,  in  the  military  or  naval  service  of  the  United 
States ;  and  the  uniform,  arms,  and  equipments,  which  were  used  by  a  per- 
son in  that  service,  are  also  exempt  from  levy  and  sale,  by  virtue  of  an  exe- 
cution, and  from  seizure  for  non-payment  of  taxes,  or  in  any  other  legal 
proceeding. 

§  1394.  Right  of  action  for  taking,  eta,  exempt  property.  A  right  of 
action  to  recover  damages,  or  damages  awarded  by  a  judgment,  for  taking 
or  injuring  personal  property,  exempt  by  law  from  levy  and  sale,  by  virtue 
of  an  execution,  are  exempt,  for  one  year  after  the  collection  thereof,  from 
levy  and  sale,  by  virtue  of  an  execution,  and  from  seizure  in  any  other  legal 
proceeding. 

§  1395.  Bnxying  ground,  ixrhen  exempted.  Land  set  apart  as  a  family 
or  private  burying  ground,  and  heretofore  designated,  as  prescribed  by  law, 
in  order  to  exempt  the  same,  or  hereafter  designated  for  that  purpose,  as 
prescribed  in  the  next  section,  is  exempt  from  sale,  by  virtue  of  an  execu- 
tion, upon  the  following  conditions,  only : 

1.  A  portion  of  it  must  have  been  actually  used  for  that  purpose. 

2.  It  must  not  exceed  in  extent,  one-fourth  of  an  acre. 

3.  It  must  not  contain,  at  the  time  of  its  designation,  or  at  any  time  after- 
wards, any  building  or  structure,  except  one  or  more  vaults,  or  other  places 
of  deposit  for  the  dead,  or  mortuary  monuments. 

§  1396.  How  exempt  buying  gronnd  designated.  In  order  to  desig- 
nate land,  to  be  exempted  as  prescribed  in  the  last  section,  a  notice,  con- 
taining a  full  description  of  the  land  to  be  exempt.ed,  and  stating  that  it  has 
been  set  apart  for  a  family  or  privat.e  burying  ground,  must  be  subscribed 
by  the  owner ;  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  in  the  county  where  the  land  is  situated ;  and  recorded 
in  the  office  of  the  clerk  or  register  of  that  county,  in  the  proper  book  foi 
re3ording  deeds,  at  least  three  days  before  the  sale  of  the  land,  by  virtue 
of  the  execution. 

§  1397.  Homestead ;  when  exempted.  A  lot  of  land,  with  one  or  more 
buildings  thereon,  not  exceeding  in  value  one  thousand  dollars,  owned,  and 
•ccupied  as  a  residence,  by  a  householder  having  a  family,  and  heretofore 


Ch.  15,  Tit.  2.      EXECUTION ;  EXEMPT  PROPERTY.      gg  189&-1408. 

des&gnated  as  an  exempt  homestead,  as  prescribed  by  law,  or  hereaitei 
designated  for  that  purpose,  as  prescribed  in  the  next  section,  is  exempt 
from  sale  by  virtue  of  an  execution,  issued  upon  a  judgment,  recovered  for  a 
debt  contracted  after  the  thirtieth  day  of  April,  eighteen  hundred  and 
fifty ;  unless  the  judgment  was  recovered  wholly  for  a  debt  or  debts,  con- 
tracted before  the  designation  of  the  property,  or  for  the  purchase-money 
thereof.  BtU  no  property  heretofore  or  hereafter  designated  as  an  exempt  home- 
stead, as  prescribed  by  law,  or  by  the  next  section,  shall  be  exempt  frohi  taxation, 
or  from  sale  for  non-payment  of  taxes  or  assessments.     [Am'd  Ch.  156  op  1883.] 

g  1398.  How  exempt  homestead  designated.  [Amended  bt  Ch.  416 
OF  1877.]  In  order  to  designate  property,  to  be  exempted  as  prescribed  in 
the  last  section,  a  conveyance  thereof,  stating,  in  substance,  that  it  is 
designed  to  be  held  as  a  homestead,  exempt  from  sale  by  virtue  of  an  execu- 
tion, must  be  recorded,  as  prescribed  by  law ;  or  a  notice,  containing  a  full 
description  of  the  property,  and  stating  that  it  is  designed  to  be  so  held, 
must  be  subscribed  by  the  owner,  acknowledged  or  proved,  and  certified,  in 
like  manner  as  a  deed  to  be  recorded  in  the  county  where  the  property  is 
situated ;  and  must  be  recorded  in  the  office  of  the  clerk  of  that  county,  in 
a  book  kept  for  that  purpose,  and  styled  the  ''  homestead  exemption  book." 

§  1399.  Married  Woman's  homestead ;  ixrhen  exempted.  A  lot  of 
land,  with  one  or  more  buildings  thereon,  owned  by  a  married  woman,  and 
occupied  by  her  as  a  residence,  may  be  designated  as  her  exempt  homestead, 
as  prescribed  in  the  last  section ;  and  the  property  so  designated  is  exempt 
from  sale,  by  virtue  of  an  execution,  under  the  same  circumstances,  and  sub- 
ject to  the  same  exceptions,  as  the  homestead  of  a  householder  having  a 
family. 

§  1400.  When  exemption  to  continue  after  owner's  death.     The 

exemption,  prescribed  by  the  last  three  sections,  continues,  after  the  death  of 
the  person  in  whose  favor  the  property  was  exempted,  as  follows  : 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  benefit  of  her  sur- 
viving children,  until  the  majority  of  the  youngest  surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues,  for  the  benefit  of  bis  widow 
and  surviving  children,  until  the  majority  of  the  youngest  surviving  child, 
and  until  (he  death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  property  ceases  to  be  occupied,  as 
a  residence,  by  a  person  for  whose  benefit  it  xx\aj  so  continue,  except  as 
otherwise  prescribed  in  the  next  section. 

§  1401.  Exemption ;  when  not  afEected  by  temporary  sospenslon  of 
residence.  The  right  to  exemption,  of  a  person  entitled  thereto,  as  pre- 
scribed in  the  last  four  sections,  is  not  aifected  by  a  suspension  of  the  occu- 
pation of  the  exempt  property,  as  a  residence,  for  a  period  not  exceeding  one 
year,  which  occurs  in  consequence  of  injury  to,  or  destruction  of,  the  dwell- 
ing-house upon  the  premises. 

§  1402.  If  value  of  homestead  exceeds  $1,000,  lien  attachels  to 
sniplns.  The  exemption  of  a  homestead,  otherwise  valid  under  the  pro- 
visions of  this  article,  is  not  void  because  the  value  of  the  property,  desig- 
nated as  exempt,  exceeds  one  thousand  dollars.  In  that  case,  the  lien  of  a 
judgment  attaches  to  the  surplus,  as  if  the  property  had  not  been  designated 
as  an  exempt  homestead ;  but  the  property  cannot  be  sold  by  virtue  of  an 
execution,  issued  upon  a  judgment,  as  against  which  it  is  exempt.  After 
the  return  of  such  an  execution,  the  owner  of  the  judgment  may  maintain 
a  judgment  creditor's  action,  to  procure  a  judgment  directing  a  sale  of  the 
property,  and  enforcing  his  lien  upon  the  surplus. 

g  1403.  Id. ;  how  proceeds  to  be  marshalled  when  property  is  sold. 

Where  the  judgment,  in  a  judgment  creditor's  action  brought  as  prescribed 
in  the  last  section,  or  in  any  other  action  affecting  the  title  to  an  exempt 
homestead,  directs  the  sale  of  the  property,  the  court  must  so  marshal  the 
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proceeds  of  the  sale,  that  the  ri^ht  and  interest  of  each  person  in  the  pro- 
ceeds shall  correspond,  as  nearly  as  may  be,  to  his  ri^ht  and  interest  in 
the  property  sold.  Money,  not  exceeding  one  thousand  dollars,  paid  to  a 
judgment  debtor,  as  representing  his  interest  in  the  proceeds,  is  exempt  for 
one  year  after  the  payment,  as  the  property  sold  was  exempt;  unless,  before 
the  expiration  of  the  year,  he  causes  real  property  to  be  designated  as  an 
exempt  homestead,  as  prescribed  in  section  1398  of  this  act ;  in  which  caee, 
the  exemption  ceases,  with  respect  to  so  much  of  the  money,  as  was  not 
ext)ended  for  the  purchase  of  that  property ;  and  the  exemption  of  the 
property  so  designated  extends  to  every  debt  against  which  the  property 
sold  was  exempt.  Where  the  exemption  of  property,  sold  as  prescribed  in 
this  section,  has  been  continued  after  the  judgment  debtor's  death,  or  where 
he  dies  after  the  sale,  and  before  payment  to  him  of  his  proportion  of  the 
proceeds  of  the  sale,  the  court  may  direct  that  portion  of  the  proceeds,  which 
represents  his  interest,  to  be  invested  for  the  benefit  of  the  person  or 
persons,  entitled  to  the  benefit  of  the  exemption ;  or  to  be  otherwise  disposed 
of,  as  justice  requires, 

§  1404.  Exemption  of  real  property ;  how  cancelled.  The  owner  of 
real  property,  exempt  as  prescribed  in  this  article,  may,  at  any  time,  sub- 
scribe a  note,  and  personally  acknowledge  the  execution  thereof,  before 
an  officer  authorized  by  law  to  take  the  acknowledgment  of  a  aeed,  to  the 
effect  that  he  cancels  all  exemptions  from  levy  or  sale  by  virtue  of  an  exe- 
cution, affecting  the  property,  or  a  particular  part  thereof,  fully  described 
in  the  notice.  The  cancellation  takes  effect,  when  such  a  notice  is  recorded, 
as  prespribed  in  this  article  for  recording  a  notice  to  effect  the  exemption 
*jo  cancelled.  Any  other  release  or  waiver  hereafter  executed,  of  an  exemption 
jf  real  property,  allowed  by  this  article,  or  of  an  exemption  of  a  homestead, 
or  a  private  or  family  burying  ground,  allowed  by  the  provisions  of  law 
heretofore  in  force,  is  void.  A  mortgage,  hereafter  executed,  upon  property 
so  exempt,  is  ineffectual,  until  the  exemption  has  been  cancelled,  as  pre- 
scribed in  this  section ;  except  that  such  a  mortgage  is  valid,  to  the  extent 
of  the  purchase-money  of  the  same  property,  secured  thereby, 

ARTICLE   SECOND. 

liimx  OF  AS  ExBCunoN  upon  Personal  Property  ;  Levy  upon  and  Salb  of  Psrsonai 
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§  1405.  PexBonal  property  bound  by  executdon.  The  goods  and  chat- 
tels  of  a  judgment  debtor,  not  exempt,  by  express  provision  of  law,  from 
levy  and  sale  by  virtue  of  an  execution,  and  his  otner  personal  property, 
which  is  ejggessly  declared  by  law^  to  be  sffiCTgcF  to  levy  by  virtue  orkn 
exebuLJou,  are* when  situatea  witnm  ihe  lurisJiction  ot^  tha  dmc.P^r  f/\  whnrn 


of  an 

,  ^ —  ^^«x.*  ^  whom 

an  execution  against  property  is  delivered,  bound  by  the  execution,  from  the 
time  of  the  delivery  thereof  to  the  proper  officer,  to  be  executgd'  but  ©ot 
before. 

g  1406.  Order  of  preferance  among  executions.  Where  two  or  mora 
executions  against  property  are  issued  out  of  the  same  or  different  courts  of 
record,  against  the  same  judgment  debtor,  the  one  first  delivered,  to  an 
officer,  to  be  executed,  has  preference,  notwithstanding  that  a  levy  is  first 
made,  by  virtue  of  an  execution  subsequently  delivered ;  but  if  a  levy  upon 
and  sale  of  personal  property  has  been  made,  by  virtue  of  the  junior  execu- 
tion before  an  actual  levy,  by  virtue  of  the  senior  ex9Cution,  the  same  prop- 
erty shall  not  be  levied  upon  or  sold,  by  virtue  of  the  letter.* 

§  1407.  Id. ;  when  attachments  also  are  issued.  Where  there  are  one 
or  more  executions,  and  one  or  more  warrants  of  attachment,  against  the 
property  of  the  same  person,  the  rule  prescribed  in  the  last  section  prevails, 
in  determining  the  preferences  of  the  executions  or  warrants  of  attachment ; 
the  defendant  in  the  warrants  of  attachment  being,  for  that  purpose,  re- 
garded as  a  judgment  debtor. 

§  1408«  Id. ;  when  issued  from  court  not  of  record.  But  an  execution, 
issued  out  of  a  court  not  of  record^  or  a  warrant  of  attachment,  granted  in 
an  action  pending  in  a  court  not  of  record,  if  actually  levied,  has  preference 
over  another  execution,  issued  out  of  any  court,  of  record  or  not  of  record, 
which  has  not  been  previously  levied. 

§  1409.  Title  of  bona  fide  purchasers  before  levy,  not  affected.    The 

title  to  personal  property,  acquired  before  the  actual  levy  of  an  execution, 
by  a  purchaser  in  good  faith,  and  without  notice  that  the  execution  has 
been  issued,  is  not  affected  by  an  execution  delivered,  before  the  purchase 
was  made,  to  an  officer,  to  be  executed. 

§  14l0.  Execution  may  be  levied  upon  current  money.  [Am£ndei> 
BY  Ch.  416  op  1877.]  The  officer  to  whom  an  execution  against  property  is 
delivered,  must  levy  upon  current  money  of  the  United  States,  belonging 
to  the  judgment  debtor;  and  must  pay  it  over,  as  so  much  money  collectec^ 
without  exposing  it  for  sale ;  except  that  where  it  consists  of  gold  coin,  he 
must  sell  it,  like  other  personal  property ;  unless  he  is  otherwise  directed, 
by  an  order  of  a  judge,  or  by  the  judgment  in  the  particular  cause. 

§  1411.  Levy  upon  certain  evidences  of  debt.  [Amended  by  Ch.  416 
OF  1877.]  The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  and  sell,  a  bill,  or  other  evidence  of  debt,  belonging  to  the 
judgment  debtor,  which  was  issued  by  a  moneyed  corporation  to  circulate  as 
money ;  or  a  bond  or  other  instrument  for  the  payment  of  money,  belonging 
to  the  judgment  debtor,  which  was  executed  and  issued,  by  a  government. 
State,  county,  public  officer,  or  municipal  or  other  corporation,  and  is  in 
terms  negotiable,  or  payable  to  the  bearer,  or  holder. 

§  1412.  Interest  of  bailor  in  goods  pledged  may  be  sold.  The  interest 
of  the  judgment  debtor  in  personal  property,  subject  to  levy,  lawfully  pledged, 
for  the  payment  of  money,  or  the  performance  of  a  contract  or  agreement, 
may  be  sold  in  the  hands  of  the  pledgee,  by  virtue  of  an  execution  against 
property.  The  purchaser  at  the  sale  acquires  all  the  right  and  interest  of 
the  judgment  debtor,  and  is  entitled  to  the  possession  of  the  property,  on 
complying  with  the  terms  and  conditions,  upon  which  the  judgment  debtor 
coula  obtain  possession  thereof.  This  section  does  not  apply  to  property  of 
which  the  judgment  debtor  is  unconditionally  entitled  to  the  possession. 

*  So  in  the  orij^inaL 
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§  1413.  When  partneni  may  apply  for  release  of  property  levied 
upon.  Where  an  officer  has  seized  personal  property  of  a  partnership, 
before  or  after  its  dissolution,  upon  a  levy  upon  the  interest  therein  of  a 
partner,  made  by  virtue  of  an  execution  against  his  individual  property,  the 
other  partners,  or  former  partners,  having  an  interest  in  the  property,  or 
any  of  them,  may,  at  any  time  before  the  sale,  apply  to  a  judge  of  the  court, 
or  to  the  couut;"  judge  of  the  county,  where  the  seizure  was  made,  upon  an 
4ffida>  it.,  Kjhowiug  the  facts,  for  an  order,  directing  the  officer  to  release  the 
property,  and  to  deliver  it  to  the  applicant. 

§  1414.  Undertaking  to  be  given.  Upon  such  an  application,  the  appli- 
cant must  ^ive  an  undertaking,  with  at  least  two  sureties,  approved  by  the 
judge,  to  uie  eflfect,  that  he  will  account  to  the  purchaser,  upon  the  sale  to 
DO  made  by  virtue  of  the  execution,  of  the  interest  of  the  judgment  debtor 
in  the  property  seized,  in  like  manner  as  he  would  be  bound  to  account  to 
an  assignee  of  such  an  interest ;  and  that  he  will  pay  to  the  purchaser  the 
balance,  which  may  be  found  due  upon  the  accounting,  not  exceeding  a  sum, 
specified  in  the  undertaking,  which  must  be  not  less  than  the  value  of  the 
interest  of  the  judgment  debtor,  in  the  property  seized  by  the  sheriff,  as 
fixed  by  the  judge.  The  provisions  of  sections  696  and  696  of  this  act  apply 
to  the  proceedings,  taken  as  prescribed  in  this  and  the  last  section. 

§  1415.  Provision,  where  a  warrant  of  attachment  has  also  been 
levied,  etc.  Where  a  warrant  of  attachment  has  been  levied  upon  the 
interest  of  a  defendant,  as  a  partner,  in  personal  property  of  a  partnership, 
and  the  attachment  has  been  discharged  as  to  that  interest,  as  prescribed  in 
sections  693  and  694  of  this  act,  a  levy,  by  virtue  of  an  execution  against 
his  individual  property,  cannot  be  made  upon  his  interest  in  the  same  prop- 
erty, unless  the  warrant  of  attachment  has  been  vacated  or  annulled. 

§  1416.  When  the  undertaking  enures  to  other  judgment  creditors. 

Where  personal  property  of  a  partnership  has  been  released,  upon  giving  an 
undertaking,  as  prescribed  in  the  last  three  sections,  if  the  execution  by 
virtue  of  which  the  levy  was  made,  is  set  aside,  or  is  satisfied  without  a  sale 
of  the  interest  levied  upon,  the  undertaking  enures  to  the  benefit  of  each 
judgment  creditor  of  the  same  judgment  debtor  then  having  an  execution  in 
the  hands  of  the  same  officer,  or  of  another  officer,  having  authority  to  levy 
upon  that  interest,  as  if  it  had  been  given  to  obtain  a  release  from  a  seizure, 
made  by  virtue  of  such  an  execution. 

§  1417.  How  partner's   interest  sold ;  rights,  eta,  of  purchaser. 

Where  personal  property  of  a  partnership  has  been  so  released,  the  interest 
of  the  judgment  debtor  therein  may  be  sold  by  the  officer ;  and  the  pur- 
chaser, upon  the  sale,  acquires  all  that  interest,  as  if  he  was  an  assignee 
thereof.  If  the  purchase-money  exceeds  the  amount  of  all  the  executions 
and  warrants  of  attachment  against  the  property  of  the  same  judgment 
debtor,  of  which  the  officer  has  notice,  and  of  the  lawful  fees  and  charges 
thereon,  the  officer  must  pay  the  surplus  into  court,  for  the  benefit  of  the 
judgment  debtor,  or  other  person  entitled  thereto. 

§  1418.  Claim  of  property  by  a  third  person,  how  tried  If  personal 
property,  levied  upon  as  the  property  of  the  judgment  debtor,  is  claimed  by 
or  in  behalf  of  another  person,  as  his  property,  the  officer  may  in  his  dis- 
cretion, empanel  a  jury  to  try  the  validity  of  the  cluim. 

§  1419.  Proceedings  if  claimant  succeeds.  If  by  their  inquisition  the 
jurors  find  that  the  property  belongs  to  the  claimant  they  must  also  deter- 
mine its  value.  Thereupon  the  officer  may  relinquish  the  levy  unless  the 
judgment  creditor  gives  him  an  undertaking  with  at  least  two  sufficient 
sureties,  to  the  effect  that  the  sureties  will  indemnify  him  to  an  amount 
therein  specified,  not  less  than  twice  the  value  of  the  property  as  determined 
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by  the  jury,  and  two  hundred  and  fifty  dollars  in  addition  theretOy  against 
ail  damages,  costs  and  expenses,  in  an  action  to  be  brought  a^^nst  him  by 
any  person,  by  the  claimant,  his  assignee  or  other  representative,  by  reason 
of  the  levy  upon,  detention  or  sale  of  any  of  the  property  by  virtue  of  the 
execution.  If  the  undertaking  is  given  the  officer  must  detain  the  property 
as  belonging  to  the  judgment  debtor.  And  in  the  county  of  New  Tork^  where 
en  undertaking  is  given  to  indemntfy  an  officer^  he  must^  within  two  days  after 
the  gicing  of  the  said  undertaking,  cause  the  same  to  be  filed  in  the  office  of  the 
derk  of  the  court  out  of  which  the  execution  was  issued^  and  serve  upon  the  datm" 
ant,  his  assignee  or  other  representative,  and  the  judgm  nt  creditor,  cr  the  aitomep 
whose  name  is  subscribed  to  the  exejuUon,  a  copy  qf  the  said  undertaking^  with  a 
notice  of  the  jujttiflnation  of  the  sureties  thereon.  The  justiflccUion  must  take  place 
before  a  ju  Ige  of  the  court  out  of  which  the  execution  was  issued,  at  a  time  to  be 
specified  in  the  notice,  which  must  not  be  less  than  two  nor  more  than  five  days 
after  service  of  scud  notice,  I*  or  the  purpose  of  jurisdiction  each  qf  the  sureties 
upon  the  un  iertaking  must  attend  btfore  the  judge^  at  the  time  and  place  mentioned 
in  the  notice,  and  be  examined  on  oath,  on  the  part  of  the  claimant^  his  assignee  or 
other  representative^  touching  his  sufficiency,  in  such  manner  as  the  judge  in  his 
discretion  thinks  proper.  The  examination  may  be  adjourned  from  day  to  day 
untU  it  is  oompletei,  but  such  adjournment  must  be  always  to  the  next  judicial  day. 
If  required  by  the  claimant^  his  assignee  or  other  representative,  the  examination 
muH  be  reduced  to  writing  and  subscribed  by  the  sureties.  If  the  judge  finds  the 
sureties  sufficient  he  must  annex  the  examination  to  the  undertaking^  endorse  his 
allowcmce  thereon,  and  cause  the  said  undertaking^  together  with  the  examination 
of  the  sureties,  to  be  filed  with  the  clerk  of  the  court.  Thereupon  the  sheriff  is 
released  and  discharged  from  all  further  liability  by  reason  qf  the  levy  upon^  deten^* 
tion,  and  sale  of  the  property  seized.  When  any  such  undertaking  shall  have  been 
approved  and  JUed  as  hereinabtwe  provided,  the  derk  of  the  court  shall  immediately^ 
upon  the  same  being  file  f,  index  the  same  in  the  index  book  in  his  offi^^e,  under 
which  executions  are  indexed,  under  the  title  of  the  suit  in  which  the  execution  is 
issued.     [AMD  Oh.  98  op  1888  and  416  of  1877.] 

§  4.  Within  ten  days  after  the  passage  of  this  act  the  sheriff  of  the  county  of 
New  Fork  shall  cause  to  be  served  a  copy  of  all  undertakings  of  indemnity  now 
held  by  him^  whether  given  under  aUachments  or  executions,  together  with  a  notion 
of  the  justification  of  the  sureties  thereon,  as  provided  above  upon  the  person  cf 
persons  who  made  claim  to  the  property  seized  at  the  Ums  the  undertakings  were 
given,  or  to  their  assigns  or  legal  representatives.  Upon  the  approval  and  ftting 
of  the  said  undertakings  in  the  manner  above  provided,  the  sheriff  shall  be  rdeased 
and  discharged  from  all  liability  by  reason  of  the  seizure  of  Oie  property  under 
the  attachment  or  execution,  upon  which  the  undertaking  was  given.  [Section  S 
OF  Ch.  98  OF  1888.] 

?|  1420.  Inquisitloii  not  to  prejudice  claimant's  right  If  the  property 
bund  to  belong  to  the  defendant,  the  finding  does  not  prejudice  the  right 
of  the  claimant  to  bring  an  action  to  recover  the  property  so  levied  upon,  or 
damages  by  reason  of  the  levy,  detention  or  sale. 

§  1421.  Substitating  indemnitors.  Where  an  action  to  recover  a 
chattel  or  chat/els  hereafter  levied  upon  by  virtue  of  an  execution  or  several 
executions,  or  a  warrant  of  attachment,  or  several  warrants  of  attachment^  or  to 
recover  damages  by  reason  of  a  levy  or  levies  upon  detention,  sale  or  sales  of 
personal  property  hereafter  made,  by  virtue  of  an  execution  or  several  exe^ 
cutions,  or  a  warrant  of  attachment  or  several  warrants  of  attachment,  is 
brought  against  an  officer  or  against  a  person  who  acted  by  his  command  or 
in  his  aid,  if  a  bond  or  bonds  or  written  undertaking  or  undertakings  indem- 
nifying the  officer  against  the  levy  or  levies,  or  other  act  or  acts^  has  been 
given  m  behalf  of  the  judgment  creditor  or  the  several  judgment  creditors,  or 
the  plaintiflT  in  the  warrant  or  the  plaintiffs  in  the  several  warrants^  either  before 
cr  qfter  the  commencement  of  the  action,  the  persons  or  person  or  the  several 
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penom  who  gave  it  U>  thma^  m  the  sumTorSi  if  one  or  more  are  dead,  mKjr 
apply  to  the  court  for  an  order  to  Bubetitute  the  applicant  or  aneral  applicants 
as  defendant  in  the  action  in  place  of  the  officer  or  of  the  person  so  acting  by 
Mb  command  or  in  his  aid;  cmd  the  oourt  ihaUy  upon  appUcaikm  qf  the  officeTf 
or  in  ease  of  his  deaths  upon  the  appUoaUon  of  his  legal  tepresentaUveSj  grant  am 
order  substituting  the  indemnitors  as  dtfendants  in  the  action  in  place  of  the  officer 
or  of  the  persons  so  acting  by  his  oommand  or  in  his  aid.  [Au'd  Cha.  182  akd 
452  OF  1887.] 

g  1422.  Notioe  of  iQ>plicatioiL  Where  the  appHcation  is  made  bytheoffieer 
notice  of  the  application  must  be  given  to  the  indemnitors  or  their  attorney, 
and  aho  to  the  aUcfm&g  for  ths  plairUiff,  If  the  pleadings  do  not  sufficiently 
show  that  the  case  is  one  where  the  order  may  be  granted,  the  facts  with  re- 
spect thereto  must  be  shown  by  affidavit  or  other  competent  proof.  Where 
the  application  is  made  by  the  indemnitors^  or  one  of  them^  the  motion  papers 
most  contain  a  written  consent  to  be  made  defendant  in  the  action  executed 
by  each  person  who  executed  the  instrument  or  instruments  of  indemnity, 
unless  proof  by  affidavit  is  furnished  that  those  who  do  not  consent  are  dead. 
Each  consent  must  be  acknowledged  or  proved  and  certified  in  like  manner 
as  a  deed  to  be  recorded  in  the  county,  and  notice  of  the  application  must  be 
given  to  the  attorney  of  each  party  to  the  action^  and  if  the  dtfendant  has  not  ad- 
pearedj  notice  must  be  given  to  him  personaliy.  [Am*d  Ghs.  182  awd  452  of 
1887.] 

§  1423.  TemuL  Upon  granting  the  order  the  court  may,  in  its  discretion, 
require  the  indemnitors  to  furnish  additional  security  to  the  plaintiff  and  to 
pay  the  reasonable  expenses  of  the  defendant,  necessarily  incurred  before  the 
order  is  granted,  or  it  may  impose  such  other  terms  for  the  security  of  either 
of  the  orginal  parties  as  justice  requires.     [Am'd  Ch.  452  of  1887.] 

81424.  Indemnity  for  part  If  the  indemnity  given  related  to  a  part 
/  of  the  property,  the  court  may,  in  a  proper  case,  direct  that  the  action 
be  divided  into  two  actions,  that  the  indemnitors  be  substituted  as  defendants 
in  one  without  affecting  the  other,  and  that  the  controversy  in  each  action 
be  limited  to  that  part  of  the  property  in  respect  to  which  it  is  to  be  con- 
tinued. Where  such  an  order  is  made  a  similar  application  may  be  subse- 
quently made  in  the  action  which  proceeds  against  the  original  defendant* 
[Am'j>  Ch.  462  of  1887.] 
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§  1425.  When  officer  joins.  If  the  officer  or  person  acting  by  his  com* 
nutnd,  er  in  his  aid,  is  joined  as  a  defendant,  with  all  of  the  indemnitors^  he  may 
apply  for  an  order  to  strike  oat  his  name  as  a  defendant.  If  he  is  joined  aa 
a  oefendant  with  one  or  more,  but  not  all  of  them,  he  may  apply  for  an  order 
gubsiUuting  those  who  are  not  joined  with  him  as  defendants  in  his  place.  In 
either  case  the  application  is  made  in  the  same  manner  and  is  subject  to  the 
same  provisions  as  if  made  as  prescribed  in  section  fourteen  hundred  and 
twenty-one  of  this  act.    [Am'b  Ch.  452  of  1887.] 

§  1426.  Eflfoct  of  tbe  order.  An  order,  made  as  prescribed  in  the  last 
five  sections,  does  not  affect  the  merits  of  the  cause  of  action,  or  of  the 
defence,  except  so  far  as  it  limits  the  controversy  to  particular  property. 
But  if  the  substituted  or  remaining  defendants  recover  judgment,  they  are 
entitled  to  single  costs  only.  If  the  action  is  discontinued,  or  the  complaint 
dismissed,  a  new  action  may  be  brought,  as  if  the  former  action  had  not 
been  brought. 

§  1^7.  Notice  of  action.  Where  an  action  is  brought  in  a  case  where 
one  or  more  persons  are  entitled  to  make  an  application  for  an  order  of  sub- 
stitution, or  where  one  or  more  persons  are  liable  to  be  substituted  as  d^endanta^ 
SB  prescribed  in  section  one  thousand  four  hundred  and  twenty-one  of  this 
act,  the  officer  to  whom  the  instrument  or  instruments  of  indemnity  was  given 
cannot  maintain  an  action  thereupon  against  a  person  entitled  to  make,  but 
who  has  not  made,  such  an  application,  or  who  is  liable  to  be  but  has  not  been 
substituted  as  a  dtfendant  unless  notice  of  the  commencement  of  the  action 
against  the  officer,  or  the  person  acting  by  his  command  or  in  his  aid,  is 

gven  before  the  trial  thereof,  or  at  least  ten  days  before  judgment  by  de- 
ult  is  taken  therein  either  to  attorney  or  seteral  attorneys  whose  name 
is  or  sewral  names  are  subscribed  to  the  execution  or  several  executions  or  war- 
rants of  attachment  or  several  warrants  of  attachment,  or  personally  to  the 
judgment  creditor  or  creditors,  or  the  plaintiff  or  sefoeral  plaintiffs  in  the  action 
in  which  the  warrant  of  attachment  was  or  several  warrants  of  attachment  were 
issued,  or  to  one  of  the  persons  who  executed  the  instrument  or  instruments 
of  indemnity.    [Am'd  Chs.  182  and  452  op  1887.] 

§  1428.  Sale  of  personal  propeily ;  how  made.  Personal  property 
must  be  offered  for  sale,  in  such  lots  and  parcels,  as  are  calculated  to  bring 
the  highest  price.  Except  where  the  officer  is  expressly  authorized,  by  tiiis 
article,  to  sell  property  not  in  his  possession,  personal  property  shall  not  be 
offered  for  sale,  unless  it  is  present,  and  within  the  view  of  those  attending 
the  sale. 

§  1429.  Notices  of  sale  to  be  posted.  At  least  six  days'  previous  notice 
of  the  time  and  place  of  a  sale  of  personal  property,  by  virtue  of  an  execution^ 
must  be  given,  by  posting  conspicuously  written  or  printed  notices  thereof^ 
in  at  least  three  puolic  places  of  the  town  or  city  where  the  sale  is  made. 

ARTICLE  THIED. 
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L430.  To  what  leasehold  i)foperty  this  article  applies. 

L431.  Real  propertv  held  in  tmsty  when  liable  U>  execution. 

L432.  E^uitjr  of  redemption :  when  not  to  be  sold. 

L433.  Direction  to  be  indorsed  on  execution. 

L434.  Notice  of  sale  of  real  property ;  how  given* 

L435.  Property,  how  described  therein.    Part  may  be  sold. 

L436.  Penalty  for  irregularity  in  sale. 

L437.  Manner  of  conducting  sale. 

L438.  Sheriff  to  make  duplicate  certificates  of  sale. 

L489.  Certificate  to  be  reoirded,  etc. 

1440.  Title  to  real  property  not  divested  before  deed. 

L441.  Rights  of  holder  of  the  property  during  intermediate  period. 

L443.  Order  to  prevent  waste ;  when  and  how  applied  fin*. 

1448.  Proceedings  to  punish  violation  of  the  order. 

L444.  Mode  and  extent  of  punishment. 

L446.  How  wananty  etc,  superseded. 
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Saonoir  1446.  When  and  how  real  property  Bold  may  be  redeemed. 

1447.  By  whom  such  redemption  may  be  made. 

1448.  Such  redemption  avoids  the  sale. 

1449.  When  creditor  may  redeem. 

1450.  What  sum  to  be  paid,  etc.»  when  creditor  redeems. 

1451.  Redemption  by  another  creditor  from  a  redeeming  creditor. 

1452.  Id. ;  when  second  redeeming  creditor  has  the  prior  Uen. 

1453.  SalMiequent  redemption  by  other  creditora. 

1454.  When  creditor  may  redeem  after  fifteen  months. 

1455.  When  redemption  must  be  made  at  sheriff's  office. 

1456.  Original  purchaaer  may  I'edeem,  when  also  a  creditor. 

1457.  Orator  may  redeem  again  under  another  judgment,  or  moH^^ag*. 

1458.  Redemption  by  person  entitled  to  redeem  part. 

1459.  Redemption  by  owners  of  undivided  shares.  0      ^ 

1460.  Id. ;  by  creditors  having  liens  on  undivided  shares. 

1461.  Right  to  redeem  not  affected  bv  agreement. 

1462.  To  whom  money  paid  upon  redemption. 

1463.  Certificate  of  satisfaction  req^uired  to  effect  redemption  by  creditOiW 

1464.  What  evidence  a  redeeming  judgment  creditor  must  furnish. 

1465.  Id. ;  as  to  mortgage  creditor. 

1466.  Id. ;  as  to  executor  or  administrator. 

1467.  Officers  to  keep  papers  open  to  inspection ;  when  to  file  tbenu 

1468.  When  redemption  takes  effect. 

1469.  Certificate  to  be  given,  when  redemption  made. 

1470.  Cei-tificate  may  he  acknowledged  and  recorded. 

1471.  When  and  by  whom  conveyance  to  be  executed. 
1472   To  whom  conveyance  to  be  executed. 

1473.  When  conveyance  made  to  executor  or  administrator ;  effect  thereoll 

1474.  Assignment  must  be  acknowledged  and  filed. 

1475.  Under-sheriff  or  successor  to  act»  if  sheriff  dies. 

1476.  Money  may  be  paid,  etc.,  to  under-sheriff,  or  deputy-sheriff,  who  sokl 

property. 

1477.  Application  of  this  article  to  sale  by  coroner,  or  -penicm  specially  ap* 

pointed,  etc. 

1478.  Id. ;  where  coroner  or  person  appointed  dies,  etc 

§  1  ¥J0.  To  what  laaeehold  piopmly  tUs  article  appUaa  The  en>res* 
AoHj  ^*  real  property/'  as  used  in  this  and  the  succeeding  article,  includes 
(easehold  property,  where  the  lessee  or  his  assignee  is  possessed,  at  the  time 
of  the  sale,^  of  at  least  five  years  unexpired  term  of  the  lease,  and  also  of 
the  building  or  buildings,  if  any,  erected  thereupon. 

§  1431.  Real  property  held  in  trust;  when  liable  to  eacecntloni 
Beal  property,  held  by  one  person,  in  trust  or  for  the  use  of  another,  is  liable 
to  levy  and  sale  by  virtue  of  an  execution,  issued  upon  a  judgment  recovered 
against  the  person,  to  whose  use  it  is  so  held,  in  a  case  where  it  is  pre- 
scribed by  law,  that,  by  reason  of  the  invalidity  of  the  trust,  an  ei^ate 
vests,  in  the  beneficiary ;  but  special  provision  is  not  otherwise  made  by  law, 
for  the  mode  of  subjecting  it  to  his  debts. 

6  1432.  Equity  of  redemption ;  when  not  to  be  sold.  The  judgment 
debtor's  equity  of  redemption,  in  real  property  mortgaged,  shall  not  be  sold 
by  virtue  of  an  execution,  issued  upon  a  judgment  recovered  for  the  mort- 
gage debt,  or  any  part  thereof. 

§  14SS.  DIreetlon  to  be  indoxaed  on  eaeeontioa  Where  an  execution 
against  property,  is  issued  upon  a  judgment,  specified  in  the  last  section, 
to  the  county  where  the  mortgaged  property  is  situated,  the  attorney,  or 
other  person  who  subscribes  it,  must  inaorse  thereupon  a  direction  to  the 
sheriff,  not  to  levy  it  upon  the  mortgaged  property,  or  any  part  thereof. 
The  direction  must  brieflv  describe  the  mort^st^ed  property,  and  refer  to  the 
book  and  page,  where  the  mortgage  is  reamed.    U  tiie  execution  is  not 
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collected  out  of  the  other  property,  of  the  judgment  debtor,  the  dmriff  mast 
return  it  wholly  or  partly  unsatiflfted,  as  the  case  requires. 

§  1434.  Notice  of  Bale  of  real  property ;  how  gtiren.  The  sheriff 
who  sells  real  property,  by  virtue  of  an  execution,  must  previousiy  give 
public  notice  of  the  time  and  place  of  the  sale,  as  foUowfl : 

1.  A  written  or  printed  notice  thereof  must  be  conspicuously  fastened  up 
at  least  forty-two  days  before  the  sale,  in  three  public  places,  in  the  town  or 
city  where  the  sale  is  to  take  place,  and  also  in  three  public  places,  in  the 
town  or  city  where  the  property  is  situated,  if  the  sale  is  to  take  place  in 
another  town  or  city. 

2.  A  cop^  of  the  notice  must  be  published  at  least  once  in  each  of  the 
six  weeks,  immediately  preceding  the  sale,  in  a  newspaper  published  in  the 
county,  if  there  is  one;  or,  if  there  is  nore,  in  the  newspaper  printed  at 
Albany,  in  which  legal  notices  are  required  to  be  published. 

§  1435.  Property,  how  described  tbereln.    Part  may  be  sold.    In 

each  notice,  specified  in  the  last  section,  the  real  property  to  be  sold  must 
be  described  with  common  certainty,  by  setting  forth  the  name  of  the 
township  or  tract,  and  the  nmnber  of  the  lot,  if  there  is  any,  or  by  some 
other  appropriate  description.  The  validity  of  a  sale  is  not  affected  by 
the  fact,  that  the  property  sold  is  part  only  ca  the  property  advertised  to  he 
sold. 

§  1436.  Penalty  for  Inegnlailty  in  sale.  A  sheriff  who  sells  real  prop- 
erty, bv  virtue  of  an  execution,  without  having  given  notice  thereof,  as  pre* 
scribed  in  the  last  two  sections,  or  otherwise  than  as  prescribed  in  this 
chapter,  forfeits  one  thousand  dollars  to  the  party  injured,  in  addition  to  the 
dainages  which  the  latter  sustains  thereby. 

§  1437.  Manner  of  conducting  sale.  Where  real  p:|^perty,  offered  for 
sale  by  virtue  of  an  execution  consists  of  two  or  more  known  lots,  tracts,  or 
parcels,  each  lot,  tract,  or  parcel  must  be  separately  exposed  for  sale.  If  a 
person  who  is  the  owner  o^  or  is  entitled  bylaw  to  redeem,  a  distinct  parcel 
of  the  property,  of  any  other  description,  requires  that  parcel  to  be  exposed 
for  sale  separately,  the  sheriff  must  expose  it  accordingly.  No  more  real 
prox>erty  shall  be  exposed  for  sale,  than  it  appears  to  be  necessary  to  sell,  in 
order  to  satisfy  the  execution. 

§  1438.  Sheriff  to  make  dnplicate  certificatee  of  sale.    The  sheriff 
who  sells  real  property,  by  virtue  of  an  execution,  must  make  out,  subscribe 
and  acknowledge  before  an  officer  authorized  to  take  the  acknowledgment  of 
a  deed,  duplicate  certiiicates  of  the  sale,  containing : 

1.  The  name  of  each  purchaser,  and  the  time  when  the  sale  was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel,  separately  sold. 

4.  The  whole  consideration  money  paid. 

§  1439.  Certificate  to  be  recorded,  eta  The  sheriff  must,  within  ten 
days  after  the  sale,  file  one  of  the  duplicate  certificates,  in  the  office  of  the 
clerk  of  the  county,  and  deliver  another  to  the  purchaser.  If  there  are  two 
or  more  purchasers,  a  certificate  must  be  delivered  to  each.  The  clerk  must 
immediately  record  the  certificate  in  a  book,  kept  by  him  for  that  purpose, 
and  must  index  the  record,  to  the  name  of  the  judgment  debtor.  His  fees 
for  so  doing  must  be  paid  by  the  sheriff,  as  part  of  the  exx>enses  of  the  sale. 

S1440.  Title  to  real  propeily  not  divested  befiare  deed.^  The  ri^t 
title  of  the  judgment  debtor,  or  of  a  person  holding  under  him,  or  deriv- 
ing title  through  him,  to  real  property,  sold  by  virtue  oi  an  ezeontiotii  is  naft 
390 


CSh.  18,  Tit.  2.         EXECUTION ;  REAL  PROPERTY.         §§  1441-14i3. 

divjested  by  the  sale  until  the  expiration  of  the  period  within  which  it  can 
be  redeemed  as  prescribed  in  this  article  and  the  execution  of  the  sheriflF'B 
deed.  But  if  the  property  is  not  redeemed,  and  a  deed  is  executed  in  pur- 
suance of  the  sale,  the  grantee  in  the  deed  is  deemed  to  have  been  vested 
with  the  legal  estate  from  the  time  of  the  sale.    A^ 
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§  1441.  Rights  of  holder  of  the  property  diiring  intennediate  period. 
The  person  entitled  to  the  possession  of  real  property,  sold  by  virtue  of  aa 
execution,  as  prescribed  in  the  last  section,  may,  during  the  period  therein 
specified,  use  and  enjoy  the  same  as  follows,  without  being  chargeable  with 
committing  waste : 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like  purposes,  as 
it  was  used  and  enjoyed  before  the  sale,  doing  no  permanent  injury  to  the 
freehold* 

2.  He  may  make  necessary  repairs  to  a  building,  or  other  erection  there- 
upon. But  this  subdivision  does  not  permit  an  alteration  in  the  form  or 
structure  of  the  building,  or  other  erection. 

8.  He  may  use  and  improve  the  land,  in  the  ordinary  course  of  husbandry, 
but  he  is  not  entitled  to  a  crop,  growing  thereon,  at  the  expiration  of  the 
period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the  necessary  repara- 
tion of  a  fence,  building  or  other  erection,  which  was  thereupon  at  the  time 
of  the  sale. 

6.  If  he  actually  occupies  the  land  sold,  he  may  take  necessary  fire-wood 
therefrom  for  use  in  his  household. 

§  1442.  Order  to  prevent  waste ;  when  and  how  applied  for.    If,  at 

any  time  during  the  period  allowed  for  redemption,  the  judgment  debtor,  or 
any  other  person  in  possession  of  the  property  sold,  commits,  or  threatens  to 
commit,  or  makes  preparation  for  committing,  waste  thereupon,  the  supreme 
court,  or  any  justice  thereof,  within  the  judicial  district,  or  the  county  judge 
of  the  county,  in  which  the  property,  or  any  part  thereof,  is  situated,  may, 
upon  the  application  of  the  purchaser,  or  his  assignee,  or  the  agent  or  attor- 
ney of  either,  and  proof,  by  affidavit,  of  the  facts,  grant  without  notice,  an 
order,  restraining  the  wrong-doer  from  committing  waste  upon  the  property. 
§  1443.  Proceedings  to  punish  violation  of  the  order.    If  the  person, 

X'nst  whom  such  an  order  is  granted,  commits  waste  in  violation  thereof, 
'  tiie  service  upon  him  of  the  order,  with  a  copy  of  the  affidavit  upon 
which  it  was  granted,  the  court  or  judge,  upon  proof,  by  affidavit,  of  the 
fiicts,  may  grant  an  order,  requiring  him  to  show  cause,  at  a  time  and  place 
therein  specified,  why  he  should  not  be  punished  for  a  contempt. 
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J\  1444.  Mode  and  extent  of  panishment  If,  upc^  the  return  of  the 
er  to  show  cause,  it  satisfactorily  appears,  that  the  person,  required'  to 
show  cause,  has  violated  the  former  order,  the  court  or  judge  may  either 
punish  him,  as  prescribed  by  law  for  the  punishment  of  a  contempt  of  a 
court  of  record,  other  than  a  criminal  contempt ;  or  may  c^ant  a  warrant, 
directed  to  the  sheriff  of  the  county,  reciting  the  former  order,  and  the  vio- 
\  lation  thereof,  and  commanding  the  sheriff  to  commit  the  wrong-doer  to 
close  confinement,  for  a  term  specified  therein,  not  more  than  one  year.  A 
person  thus  committed  cannot  be  admitted  to  the  liberties  of  the  jail. 

1 1445.  How  wanant,  ete.,  aaperaeded.  The  warrant  may  be  super- 
seded, and  the  prisoner  discharged,  by  an  order,  in  the  discretion  ci  tike 
court  or  judge  committing  him,  upon  his  executing,  to  the  person  whc 
applied  for  the  warrant,  an  undertaking,  in  a  sum  fixed,  and  with  sureties 
approved,  by  the  court  or  judge,  to  the  effect,  that  he  will  pay  any  judg- 
ment, which  the  applicant  or  his  assignee,  or  other  representatives,  may 
recover  against  him,  by  reason  of  any  waste  theretofore  or  thereafter  com* 
mitted  on  the  property ;  and  upon  his  paying  to  the  applicant,  for  the  costs 
and  expenses  of  the  proceedings,  a  sum,  fixed  by  the  court  or  judge. 
.  ^  1446.  When  and  how  real  property  sold  may  be  redeemed. 
v^  ^ithin  one  year  after  the  sale  of  real  property,  by  virtue  of  an  execution,  a 
^  person,  speciiied  m  ine  next  section,  may  redeem  it,  by  paying  to  the  pur- 
^  chaser,  his  executor,  administrator,  or  assi^ee,  or  to  the  sheriff  who  made 
I*'*.  ^  the  sale,  for  the  use  of  the  person  so  entitled  thereto,  the  sum  of  money 
^ '  %^  which  was  paid  upon  the  sale,  with  interest  from  the  time  of  the  sale,  at  the 
21^'^  ^^rate  of  ten  per  centum  a  year. 

§  1447.  By  whom  such  redemption  may  be  made.  The  redemption, 
specified  in  the  last  section,  may  be  made,  either  by  the  judgment  debtor, 
whose  right  and  title  were  sold,  or  by  his  heir^  devisee  or  grantee,  who  has 
acquired,  by  inheritance,  devise,  deed,  sale,  by  virtue  o^  a  mortgage  or  of 
an  execution,  or  by  any  other  means,  an  absolute  title  to  the  property  pro- 
posed to  be  redeemed ;  or,  in  a  case  specified  in  section  1458  or  1459  of  this 
act,  to  a  portion  thereof. 

§  1448.  Such  redemption  avoids  the  sale.  Upon  payment  being  made, 
by  a  person  entitled  to  redeem  real  property,  as  prescribed  in  the  last  two 
sections,  the  sale  of  the  property  redeemed,  and  the  certificates  of  the  sale, 
as  far  as  they  relate  thereto,  become  null  and  void. 

§  1449.  When  creditor  may  redeem.  Real  property,  sold  by  virtue  of 
an  execution,  which  remains,  at  the  expiration  of  one  year  after  the  sale, 
unredeemed  by  the  person  or  persons  entitled  to  redeem  it,  as  prescribed  in 
the  last  three  sections,  may  be  redeemed,  within  three  months  after  the 
expiration  of  the  year,  by  the  creditors  specified,  and  upon  the  terms  and  in 
the  manner  prescribed,  in  the  following  sections  of  this  article. 

§  1450.  What  sum  to  be  paid,  etc.,  when  creditor  redeems.  In  a 
case  specified  in  the  last  section,  a  creditor,  having  in  his  own  name,  or  as 
executor,  administrator,  assignee,  trustee,  or  otherwise,  a  judgment  ren- 
dered, or  a  mortgage  duly  recorded,  at  any  time  before  the  expiration  of 
fifteen  months  from  the  time  of  the  sale,  which  is  a  lien  upon  the  real  prop- 
erty sold,  may  redeem  that  property,  by  paying  the  sum  of  money,  which 
was  paid  upon  the  sale  thereof,  with  interest  at  the  rate  of  seven  per  centum 
a  year  from  the  time  of  the  sale,  and  executing  a  certificate  of  satisfaction, 
as  prescribed  in  section  1463  of  this  act. 

§  1451.  Redemption  by  another  creditor  from  a  redeeming  creditor. 

Where  a  creditor  has  redeemed  real  property,  as  prescribed  in  the  last  sec- 
tion, any  other  creditor,  who  might  have  redeemed  it  from  the  purchaser, 
as  therein  prescribed,  may  redeem  it  from  the  first  redeeming  creditor,  as 
■"  follows : 
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1.  Hemtist  Teimbone  to  the  first  redeeming  creditar,  tas  executcr,  admin- 
istrator or  assignee,  the  sum  paid  by  him  to  redeem  the  property,  with  inter- 
est at  the  rate  of  seven  per  centum  a  year,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction,  relating  to  his  judgment 
or  mortgage,  in  like  manner  as  the  first  redeeming  creditor  was  required 
to  do. 

3.  If  the^  jud^ent  or  mortgage,  by  virtue  of  which  the  first  creditor 
redeemed,  is  prior  to  the  judgment  or  mortgage  of  the  second  creditor,  the 
second  creditor  must  also  pay  the  first  creditor,  the  sum  specified  in  the 
certificate  of  satisfaction,  executed  by  him  upon  his  redemption,  with  interest 
at  the  rate  of  seven  per  centum  a  year,  from  the  time  of  his  redemption ; 
unless  the  first  redeeming  creditor's  judgment  or  mortgage  had  ceased,  when 
he  redeemed,  to  be  a  lien  as  against  the  second  redeeming  creditor ;  in  which 
case,  the  latter  need  not  pay  any  part  of  the  sum,  specified  in  the  certificate. 

§  1452.  Id. ;  when  second  redeeming  creditor  has  the  prior  lien. 

^here  the  lien  of  the  second  redeeming  creditor's  judgment  or  mortgage,  is 
prior  to  that  of  the  first  redeeming  creditor's  judgment  or  mortgage,  so  that 
the  former  redeems,  without  paying  the  sum,  specified  in  the  latter's  certifi- 
cate of  satisfaction,  the  latter  may,  without  executing  another  certificate  of 
satisfaction,  again  redeem  from  the  former,  or  from  any  subsequent  redeem- 
ing creditor,  in  a  case,  where  he  would  have  been  entitled  to  redeem,  if  his 
first  certificate  hgd  not  been  executed;  and  he  has  the  same  rights,  with 
respect  to  any  creditor  redeeming  from  him,  as  if  his  first  certificate  had 
been  executed,  when  he  made  his  second  redemption. 

§  1453.  Snbeeqnent  redemptions  by  other  creditors.  A  third  or 
other  creditor,  who  might  have  redeemed,  as  prescribed  in  the  last  four  sec- 
tions, may  redeem  from  the  second  or  any  other  creditor,  who  has  redeemed, 
in  the  manner,  and  upon  the  terms  and  conditions,  prescribed  in  the  last  two 
sections.     

§  1454.  When  creditor  mayxedeem  after  fifteen  months.  A  creditor, 
who  might  have  redeemed  within  fifteen  months  after  the  sale,  as  prescribed 
in  the  last  four  sections,  may  redeem  from  any  other  redeeming  creditor, 
although  the  fifteen  months  have  elapsed ;  provided,  that  he  thus  redeems 
within  twenty-four  hours  after  the  last  previous  redemption. 

§  1455.  When  redemption  mnst  be  made  at  sheiiff's  office.  A  re- 
demption made  by  a  creditor,  on  or  after  the  last  day  of  the  fifteen  months, 
mnst  be  made  at  the  sheriff's  office  of  the  county.  The  sheriff,  or  his  under^ 
sheriff,  or  a  deputy-sheriff,  in  his  behalf,  must  attend  at  the  sheriff's  office,  for 
that  purpose,  on  the  last  day  of  the  fifteen  months,  and  on  each  day  there- 
after, in  which  a  redemption  can  be  made,  during  the  time  when  the  sheriff's 
ofiSice  is  required  by  law  to  be  kept  open.  In  the  absence  of  the  sheriff,  the 
redemption  may  be  made,  by  paying  the  necessary  money,  and  delivering 
the  necessary  papers,  to  the  under-sheriff,  or  to  any  deputy-sheriff,  present 
at  the  sheriff's  office.  If  the  term  of  office  of  the  sheriff,  who  made  the  sale, 
has  expired,  and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  authorized,  in 
his  behalf,  to  receive  the  necessary  money  and  the  necessary  papers,  is  not 
present,  the  money  may  be  paid,  and  the  papers  may  be  delivered,  to  the 
sheriff  then  in  office,  or  to  the  under-sheriff  or  a  deputy-sheriff  of  the  latter. 

§  1456.  Original  pnrchaser  may  redeem,  when  also  a  creditor.  If 
the  purchaser,  at  the  execution  sale,  of  property,  which  can  be  redeemed  by 
a  creditor,  as  prescribed  in  this  article,  is  also  a  creditor  of  the  judgment 
debtor,  and  as  such  could  redeem  from  a  purchaser,  or  a  redeeming  creditor, 
he  may  avail  himself  of  his  judgment  or  mortgage,  to  redeem  from  any 
other  redeeming  creditor. 

§  1457.  Creditor  may  redeem  again  nnder  another  Judgment  or 
The  Judgment  creditar*  by  virtue  of  whose  execution  real  prop* 
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S  1444.  Mode  and  extent  of  pnnishment.  If,  upct*  the  return  of  the 
order  to  show  cause,  it  satisfactorily  appears,  that  the  person,  required'  to 
show  cause,  has  violated  the  former  order,  the  court  or  judge  may  either 
punish  him,  as  prescribed  by  law  for  the  punishment  of  a  contempt  of  a 
court  of  record,  other  than  a  criminal  contempt ;  or  may  grant  a  warrant, 
directed  to  the  sheriff  of  the  county,  reciting  the  former  order,  and  the  vio- 
*  lation  thereof,  and  commanding  the  sheriff  to  commit  the  wrong-doer  to 
close  confinement,  for  a  term  specified  therein,  not  more  than  one  year.  A 
person  thus  committed  cannot  be  admitted  to  the  liberties  of  the  jail. 

S  1445.  How  warrant,  etc.,  8iq>ezBeded.  The  warrant  may  be  super- 
seaed,  and  the  prisoner  discharged,  by  an  order,  in  the  discretion  of  the 
court  or  jud^e  committing  him,  upon  his  executing,  to  the  person  whc 
applied  for  the  warrant,  an  undertaKing,  in  a  sum  fixed,  and  with  sureties 
approved,  by  the  court  or  judge,  to  the  effect,  that  he  will  pay  any  judg- 
ment, which  the  applicant  or  his  assignee,  or  other  representatives,  may 
recover  against  him,  by  reason  of  any  waste  theretofore  or  thereafter  com- 
mitted on  the  property ;  and  upon  his  paying  to  the  applicant,  for  the  costs 
and  expenses  of  the  proceedings,  a  sum,  fixed  by  the  court  or  judge. 
.  ^  1446.  When  and  how  real  property  sold  may  be  redeemed. 
V  Within  one  year  after  the  sale  of  real  property,  by  virtue  of  an  execution,  a 
;  pWn,  specihed  m  the  next  section,  may  redeem  it,  by  paying  to  the  pur^ 
^  chaser,  his  executor,  administrator,  or  assignee,  or  to  the  sheriff  who  made 
k.  ^  the  sale,  for  the  use  of  the  person  so  entitled  thereto,  the  sum  of  money 
7  '*  1^  >  which  was  paid  upon  the  sale,  with  interest  from  the  time  of  the  sale,  at  the 
Arif^^^  ^^rate  of  ten  per  centum  a  year.  ' 

§  1447.  By  whom  such  redemption  may  be  made.  The  redemption, 
specified  in  the  last  section,  may  be  made,  either  by  the  judgment  debtor, 
whose  right  and  title  were  sold,  or  by  his  heir^  devisee  or  grantee,  who  has 
acquired,  by  inheritance,  devise,  deed,  sale,  by  virtue  o^  a  mortgage  or  of 
an  execution,  or  by  any  other  means,  an  absolute  title  to  the  property  pro- 
posed to  be  redeemed ;  or,  in  a  case  specified  in  section  1458  or  1459  of  this 
act,  to  a  portion  thereof. 

§  1448.  Bnch  redemption  avoids  the  sale.  Upon  payment  being  made, 
by  a  person  entitled  to  redeem  real  property,  as  prescribed  in  the  last  two 
sections,  the  sale  of  the  property  redeemed,  and  tne  certificates  of  the  sale, 
as  far  as  they  relate  thereto,  become  null  and  void. 

§  1449.  When  creditor  may  redeem.  Real  property,  sold  by  virtue  of 
an  execution,  which  remains,  at  the  expiration  of  one  year  after  the  sale, 
unredeemed  by  the  person  or  persons  entitled  to  redeem  it,  as  prescribed  in 
the  last  three  sections,  may  be  redeemed,  within  three  months  after  the 
expiration  of  the  year,  by  the  creditors  specified,  and  upon  the  terms  and  in 
the  manner  prescribed,  in  the  following  sections  of  this  article. 

§  1450.  What  sum  to  be  paid,  etc.,  when  creditor  redeems.  In  a 
case  specified  in  the  last  section,  a  creditor,  having  in  his  own  name,  or  as 
executor,  administrator,  assignee,  trustee,  or  otherwise,  a  judgment  ren- 
dered, or  a  mortgage  duly  recorded,  at  any  time  before  the  expiration  of 
fifteen  months  from  the  time  of  the  sale,  which  is  a  lien  upon  the  real  prop- 
erty sold,  may  redeem  that  property,  by  paying  the  sum  of  money,  which 
was  paid  upon  the  sale  thereof,  with  interest  at  the  rate  of  seven  per  centum 
a  year  from  the  time  of  the  saJe,  and  executing  a  certificate  of  satisfaction, 
as  prescribed  in  section  1463  of  this  act. 

S1451.  Redemption  by  another  creditor  fix>m  a  redeeming  creditor, 
ere  a  creditor  has  redeemed  real  property,  as  prescribed  in  the  last  sec- 
tion, any  other  creditor,  who  might  have  redeemed  it  from  the  purchaser, 
as  therein  prescribed,  may  redeem  it  from  the  first  redeeming  creditor,  as 
follows : 
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1.  Hemtist  Teimbnne  to  the  first  redeeming  creditar,  tds  executcr,  admin- 
istrator or  assignee,  the  sum  paid  by  him  to  redeem  the  property,  with  inter- 
est at  the  rate  of  seven  per  centum  a  year,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction,  relating  to  his  judgment 
or  mortgage,  in  like  manner  as  the  first  redeeming  creditor  was  required 
to  do. 

3.  If  the^  jud^ent  or  mortgage,  by  virtue  of  which  the  first  creditor 
redeemed,  is  pnor  to  the  judgment  or  mortgage  of  the  second  creditor,  the 
second  creditor  must  also  pay  the  first  creditor,  the  sum  specified  in  the 
certificate  of  satisfaction,  executed  by  him  upon  his  redemption,  with  interest 
at  the  rate  of  seven  per  centum  a  year,  from  the  time  of  his  redemption ; 
unless  the  first  redeeming  creditor's  judgment  or  mortgage  had  ceased,  when 
he  redeemed,  to  be  a  lien  as  against  the  second  redeeming  creditor ;  in  which 
case,  the  latter  need  not  pay  any  part  of  the  sum,  specified  in  the  certificate. 

§  1452.  Id. ;  when  second  redeeming  creditor  has  the  prior  lien. 

^here  the  lien  of  the  second  redeeming  creditor's  judgment  or  mortgage,  is 
prior  to  that  of  the  first  redeeming  creditor's  judgment  or  mortgage,  so  that 
the  former  redeems,  without  paying  the  sum,  specified  in  the  latter's  certifi- 
cate of  satisfaction,  the  latter  may,  without  executing  another  certificate  of 
satisfaction,  again  redeem  from  the  former,  or  from  any  subsequent  redeem- 
ing creditor,  in  a  case,  where  he  would  have  been  entitled  to  redeem,  if  his 
first  certificate  hgd  not  been  executed ;  and  he  has  the  same  rights,  with 
respect  to  any  creditor  redeeming  from  him,  as  if  his  first  certificate  had 
been  executed,  when  he  made  his  second  redemption. 

§  1453.  Subsequent  redemptions  by  other  creditors.  A  third  or 
other  creditor,  who  might  have  redeemed*  as  prescribed  in  the  last  four  sec- 
tions, may  redeem  from  the  second  or  any  other  creditor,  who  has  redeemed, 
in  the  manner,  and  upon  the  terms  and  conditions,  prescribed  in  the  last  two 
sections.     

§  1454.  When  creditor  mayredeem  after  fifteen  months.  A  creditor, 
who  might  have  redeemed  within  fifteen  months  after  the  sale,  as  prescribed 
in  the  last  four  sections,  may  redeem  from  any  other  redeeming  creditor, 
although  the  fifteen  months  have  elapsed ;  provided,  that  he  thus  redeems 
within  twenty-four  hours  after  the  last  previous  redemption. 

§  1455.  When  redemption  must  be  made  at  sheiiff's  office.  A  re- 
demption made  by  a  creditor,  on  or  after  the  last  day  of  the  fifteen  months, 
must  be  made  at  the  sheriff's  office  of  the  county.  The  sheriff,  or  his  under^ 
sheriff,  or  a  deputy-sheriff,  in  his  behalf,  must  attend  at  the  sheriff's  office,  for 
that  purpose,  on  the  last  day  of  the  fifteen  months,  and  on  each  day  there- 
after, in  which  a  redemption  can  be  made,  during  the  time  when  the  sheriff's 
ofiSice  is  required  by  law  to  be  kept  open.  In  the  absence  of  the  sheriff,  the 
redemption  may  be  made,  by  paying  the  necessary  money,  and  delivering 
the  necessary  papers,  to  the  under-sheriff,  or  to  any  deputy-sheriff,  present 
at  the  sheriff's  office.  If  the  term  of  office  of  the  sheriff,  who  made  the  sale, 
has  expired,  and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  authorized,  in 
his  behalf,  to  receive  the  necessary  money  and  the  necessary  papers,  is  not 
present,  the  money  may  be  paid,  and  the  papers  may  be  delivered,  to  the 
sheriff  then  in  office,  or  to  the  under-sheriff  or  a  deputy-sheriff  of  the  latter. 

§  1466.  Original  purchaser  may  redeem,  when  also  a  creditor.  If 
the  purchaser,  at  the  execution  sale,  of  property,  which  can  be  redeemed  by 
a  creditor,  as  prescribed  in  this  article,  is  also  a  creditor  of  the  judgment 
debtor,  and  as  such  could  redeem  from  a  purchaser,  or  a  redeeming  creditor, 
he  may  avail  himself  of  his  judgment  or  mortgage,  to  redeem  from  any 
other  redeeming  creditor. 

S  1457.  Creditor  may  redeem  again  under  another  Judgment  or 
The  Judgment  creditor*  by  virtue  of  whose  execution  real  prop* 
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erty  has  been  eold,  cannot  avail  bimself  of  the  Judgment,  upon  which  the 
execution  was  issued,  to  redeem  the  property;  nor,  except  as  otherwise 
specially  prescribed  in  this  article,  can  a  creditor,  who  has  once  redeemed, 
avail  himself  of  the  same  judgment  or  mortgage,  to  redeem  again.  But  if 
either  has  another  judgment  or  mortgage,  which  would  entitle  him  to  redeem, 
he  may  avail  himself  thereof  for  that  purpose,  in  the  same  manner  and  on 
the  same  terms,  as  any  other  creditor. 

§  1458.  Redemption  by  pemon  enticed  to  redeem  part    Where  a 

Eersou,  who  has  an  absolute  title  to,  or  a  judgment  or  mortgage,  which  is  a 
en  upon,  a  distinct  parcel  only  of  the  real  property,  sold  by  virtue  of  an 
execution,  would  be  authorized,  by  this  article,  to  redeem  the  property,  if 
his  title  or  lien  extended  to  the  whole,  he  may  redeem,  from  a  purchaser, 
the  entire  property  sold,  or  from  a  prior  redeeming  creditor,  the  entire  prop- 
erty redeemed  by  that  creditor;  except  that  if  his  title  or  lien  extends  to  a 
distinct  parcel  only  of  one  or  more  parts  of  the  property,  which  were  separ- 
ately sold,  he  can  redeem,  from  a  purchaser,  only  the  part  or  parts  thus 
fieparately  sold,  in  which  his  distinct  parcel  is  included. 

§  1459.  Redemptloii  by  ownen  of  midiyided  shareft  Where  two  or 
more  persons  own  undivided  shares,  as  joint  tenants,  or  as  tenants  in  common, 
in  real  property,  sold  by  virtue  of  an  execution,  or  in  a  distinct  parcel  there- 
of, which  has  been  separately  sold ;  each  of  them  may  redeem,  from  the 
purchaser,  as  prescribed  in  sections  1446  and  1447  of  this  act,  the  share  or 
interest,  belonging  to  him,  by  paying  a  part  of  the  purchase  money,  bid  for 
the  property,  or  for  that  distinct  parcel  thereof,  bearing  the  same  proportion 
to  the  whole,  as  the  share  or  interest,  proposed  to  be  redeemed,  bears  to  the 
property,  or  distinct  parcel  separately  sold,  of  which  it  is  a  part ;  together 
with  interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at  the  rate  of  ten 
per  centum  a  year. 

§  1460.  Id. ;  by  creditors  having  liens  on  midiyided  shares.  Where 
the  judgment  or  mortgage  of  a  creditor,  entitled  to  redeem,  is  a  lien  upon 
an  undivided  share,  specified  in  the  last  section,  he  may  redeem,  from  a 
purchaser,  that  undiviaed  share,  by  paying  him  the  same  proportion  of  the 
purchase  money,  which  the  owner  must  have  paid  to  redeem  it,  as  pre- 
scribed in  the  last  section;  or  he  may  redeem,  from  a  prior  redeeming 
creditor,  the  entire  property  redeemed  by  the  latter,  with  uke  effect  and  in 
the  same  manner,  as  if  his  lien  attached  to  the  whole. 

§  1461.  Right  to  redeem  not  affeoted  by  agreement  The  sheriff 
the  purchaser,  the  judgment  creditor  or  a  redeeming  creditor,  cannot,  bv  his 
agreement  or  other  act,  in  any  manner  impair  or  prejudice  the  right  of  any 
oQier  person  to  redeem,  as  prescribed  in  this  article. 

S  1462.  To  whom  money  paid  upon  redemption.  The  money  required 
to  be  paid  by  a  creditor,  in  oi^er  to  effect  a  redemption  of  real  property,  as 
prescribed  in  this  article,  may  be  paid  to  the  purchaser  or  creditor,  from 
whom  the  property  is  to  be  redeemed,  his  executor,  administrator  or 
assignee ;  or  it  may  be  paid,  for  the  use  of  the  person  so  entitled  thereto,  to 
the  sheriff  who  made  the  sale. 

§  1463.  Certificate  of  satisfaction  reqtdred  to  efEect  redemption  by 
craditor.  The  certificate  of  satisfaction,  required  to  be  executed  by  a 
oreditor,  in  order  to  effect  a  redemption  of  real  property,  must  be  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded  in 
the  county;  must  describe,  with  reasonable  certainty,  the  judgment  or 
mortgage  under  which  he  redeems,  and  specify  the  sum  due  thereupon;  and 
must  state,  that  the  redemption  satisfies  the  judgment  or  mortgage,  in  full, 
or  to  a  specified  amount.  It  must  be  filed  in  the  county  clerk  s  office,  at  or 
befofe  the  time  when  the  money  is  paid  to  effect  the  redemption,  unless  the 
ttooey  18  paid  to  tiie  dieriff ;  in  which  case,  the  certificate  must  also  be 
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deliyeredy  at  the  time  of  the  payment,  to  the  sherifT,  ¥rho  must  file  it  in  the 
cotmty  clerk's  c^ce,  as  piescriDed  in  section  1467  of  this  act. 

The  county  clerk,  immediately  after  the  execution  and  recording  of  the 
deed,  must  enter  in  his  docket,  the  satisfaction,  or  partial  satisfaction,  of  a 
judgment  specified  in  a  certificate  so  filed,  as  required  by  law,  when  a  judg- 
ment is  collected,  by  virtue  of  an  execution.  If  a  mor^a^e,  specified  in  the 
certificate,  is  recorded  in  his  office,  he  must  cancel  and  discharge  the  mort- 
gage of  record,  if  it  is  satisfied  by  the  certificate ;  or,  if  it  is  only  partially 
satisfied,  he  must  make  a  minute  of  the  partial  satisfaction,  upon  the  record 
thereof.  If  the  property  mortgaged  is  situated  in  a  county,  in  which  there 
is  a  register,  the  county  clerk  must  transmit  a  certified  copy  of  the  certifi- 
cate to  the  register,  who  must,  in  like  manner,  cancel  and  discharge  the 
mortgage  of  record,  or  make  a  minute  of  the  partial  satisfaction  thereof. 
The  clerks  and  re^ster^s  fees,  forperforming  the  services  specified  in  this 
section,  must  be  paid  by  the  sheriff;  who  may  require  the  person  entitled  to 
a  deed  to  pay  him  the  amount  thereof,  before  the  deed  is  delivered. 

6  1464.  What  evidence  a  redeeming  judgment  creditor  most  fax* 
tdStL  In  order  to  entitle  a  creditor  by  judgment  to  redeem  real  property, 
as  prescribed  in  this  article,  he  must,  when  he  redeems,  file  in  the  county 
clerk*s  office,  or  deliver  to  the  sheriff,  as  the  case  requires,  the  following  evi- 
dence of  his  right. 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he  claims  the 
light  to  redeem,  duly  certified  by  the  county  clerk. 

2.  Each  assignment  of  the  judgment,  which  is  necessary,  to  establish  hia 
right.  An  assi^ment  so  filed  or  delivered  must  be  acknowledged  or  proved, 
and  certified,  m  like  manner  as  a  deed  to  be  recorded,  or  the  execution 
thereof  must  be  proved,  by  the  affidavit  of  the  creditor,  or  of  a  witness 
thereto;  unless  it  nas  been  filed,  and  entered,  as  prescribed  in  article  third 
of  title  first  of  chapter  eleventh  of  this  act,  in  which  case,  a  certified  copy 
thereof  must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  his  attorney  or  agent,  stating  truly  the 
earn  remaining  unpaid  on  the  judgment,  at  the  time  of  claiming  the  right 
to  redeem. 

§  1465.  Id. ;  ae  to  mortgage  creditor.  In  order  to  entitle  a  creditor  by 
mortgage  to  redeem  real  property,  as  prescribed  in  this  article,  he  must, 
when  he  redeems,  file  in  the  county  clerk's  office,  or  deliver  to  the  sheriff^ 
the  following  evidence  of  his  right : 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  right  to  redeem, 
duly  certified  by  the  clerk  or  register  of  the  county. 

2.  Each  assignment  of  the  mortgage,  which  is  necessary  to  establish  his 
right,  acknowledged  or  proved,  and  certified,  as  prescribed  in  the  last  sec- 
tion lor  an  assignment  of  a  judgment,  unless  it  has  been  recorded ;  in  which 
case  a  certified  copy  of  the  record  must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent,  stating  truly 
the  sum  remaining  unpaid  on  the  mortgage,  at  the  time  of  claiming  the 
right  to  redeem. 

§  1466.  Id. ;  ae  to  ezecotor  or  administrator.  In  either  of  the  cases 
specified  in  the  last  two  sections,  if  the  person  proposing  to  redeem,  claims 
to  be  entitled  so  to  do,  by  reason  of  his  being  an  executor  or  administrator 
of  a  person  who,  if  living,  would  be  entitled  to  redeem,  he  must  file  or 
deliver,  with  the  other  papers  therein  prescribed,  a  certified  copy  or  a  sworn 
copy  of  his  letters  testamentary,  or  letters  of  administration. 

§  1467.  Officers  to  keep  papers  open  to  inspection ;  when  to  file 
lem.    The  sheriff  to  whom  one  or  more  papers,  specified  in  the  last  four 
sections,  are  delivered,  must  keep  them  open  at  all  reasonable  times  during 
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the  period  allowed  for  redemption,  to  the  inspection  of  all  persons  interested. 
He  must  have  all  those  papers  at  the  sheriff  *s  office,  at  the  times  when  he  is 
required  to  attend  thereat,  for  the  purpose  of  enabUng  creditors  to  redeem, 
as  prescribed  by  law;  and  he  must  file  them  in  the  county  clerk's  office 
within  three  days  after  the  execution  of  the  deed. 

§  1468.  When  rademptioii  takes  effect  A  redemption  by  a  creditor  is 
effected  only  when  he  has  paid  all  the  money  required  to  be  paid,  and  filed 
or  delivered  all  the  papers  required  to  be  filed  or  delivered,  as  prescribed  in 
this  article ;  and  a  waiver  of  any  of  those  requirements  is  void,  as  against  a 
person  who  is  entitled  subsequently  to  redeem.  Where  a  redemption  is  thns 
effected,  it  vests  in  the  redeeming  creditor  all  the  right,  title  and  interest 
which  the  purchaser  acquired  by  the  sale. 

%  1469.  Certlflcate  to  be  gLvra,  when  redemption  made.  Where  a 
reaemption  is  made,  as  prescribed  in  this  article,  the  officer  or  other  person 
to  whom  money  is  paid,  or  a  paper  is  delivered,  for  the  purpose  of  efl^ting 
the  redemption,  must  execute  and  deliver  to  the  person  paying  the  money 
or  delivering  the  paper,  a  certificate,  stating  all  the  facts  which  transpired 
before  him  with  respect  to  the  redemption. 

§  1470.  Certificate  may  be  acknowledged  and  recorded.  Such  a 
certificate  may  be  acknowledged  or  proved  and  certified,  in  like  manner 
as  a  deed  to  be  recorded  in  the  county  where  the  property  is  situated.  The 
recording  thereof  in  the  office  of  the  clerk  or  register  of  that  county,  in  the 
book  for  recording  deeds,  has  the  same  effect  as  against  subsequent  pur- 
chasers and  incumbrancers,  as  the  recording  of  a  conveyance. 

§  1471.  When  and  by  whom  convejranoe  to  be  ezecnted.  Imme- 
diately after  the  expirationof  fifteen  months  from  the  time  of  sale,  except 
where  a  redemption  has  been  made  on  the  last  d  ay  of  the  fifteen  months,  and  in 
that  case,  immediately  after  the  expiration  of  twenty -four  hours  from  the  last 
redemption,  the  sheriff  who  made  tne  sale  must  execute  the  proper  deed  or 
deeds,  in  order  to  convey  to  the  person  or  persons  entitled  thereto,  the  part 
or  parts  of  the  property  sold,  which  have  not  been  redeemed  by  the  judgment 
debtor,  his  heir,  devisee  or  assignee.  The  deed  conveys  to  the  grantee 
therein  the  right,  title  and  interest  which  was  sold  by  the  sheriff.  After  the 
same  shall  have  been  recorded  for  ttoenty  years  in  the  county  where  the  real  estate 
is  situated,  it  shall  be  presumptive  evidence  of  the  facts  therein  stated.  [Am'd  Ch. 
«37  OP  1886.] 

§  1472.  To  whom  conveyance  to  be  executed.  If  any  part  of  the 
property  remains  unredeemed  by  a  creditor,  it  must  be  conveyed,  by  the 
sheriff,  to  the  purchaser  upon  the  sale,  except  where  the  certificate  of  sale 
has  been  assigned ;  in  which  case  it  must  be  conveyed  to  the  last  assignee. 
Any  part  or  parts  of  the  property  sold,  which  have  been  rendered*  by  a 
<npeditor,  must  be  conveyed  by  the  sheriff  to  the  last  redeeming  creditor,  ex- 
cept where  he  has  assigned  the  certificate  of  redemption,  or  has  executed 
any  other  assignment  of  his  ri^-ht,  title,  and  interest  in*  the  property  re- 
deemed by  him ;  in  which  case,  it  must  be  conveyed  to  the  last  assignee. 

§  1473.  When  conveyance  made  to  eacecntor  or  administrator  ? 
effect  thereof  Where  a  person  entitled  to  a  deed,  dies  before  the  delivery 
of  the  deed,  the  sheriff  must  execute  and  deliver  the  deed  to  his  executor  or 
administrator.  The  property  so  conveyed  must  be  held,  in  trust  for  the  use 
of  the  heirs  or  devisees  of  the  decedent,  subject  to  the  dower  of  his  widow, 
if  there  is  one ;  but  it  may  be  sold,  in  a  proper  case,  for  the  payment  of  his 
debts,  in  the  same  manner  as  land,  whereof  he  died  seized. 

.•  So  in  tlie  orifliua 
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§  1474.  Ajwrignmaiit  miist  be  acknowledged  and  filed.  Before  an 
assi^ee,  or  his  executor  or  administrator,  is  entitled  to  a  deed,  as  prescribed 
in  tne  last  two  sections,  each  assignment,  under  which  the  deed  is  claimed, 
must  be  acknowledged  or  proved,  and  certified  in  like  manner  as  a  deed  to 
be  recorded  in  the  county  where  the  property  is  situated,  and  must  be  filed 
in  the  office  of  the  clerk  of  that  county. 

§  1475.  nnder-aheiiff  or  sacceBBor  to  act,  if  aheiiff  dice.  Where  a 
sheriff  dies,  is  removed  from  office,  or  becomes  otherwise  disqualified  to  act, 
at  any  time  after  making  a  sale  of  real  property,  by  virtue  of  an  execution, 
the  property,  or  a  distinct  parcel  thereof,  may  be  redeemed,  by  paying  the 
necessary  money,  and  delivering  the  necessanr  papers,  to  his  under-sheriff, 
who  must  also  execute  and  deliver  the  proper  deed  or  deeds  of  property,  not 
redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  grantee.  If  the 
under-sheriff  also  dies,  is  removed  from  office,  or  becomes  otherwise  disquali- 
fied to  act,  the  property  may  be  redeemed,  by  paying  the  necessary  money, 
and  delivering  the  necessary  papers  to  the  sheriffs  successor  in  office,  who 
must  also  execute  and  deliver  the  proper  deed  or  deeds.  The  under-sheriff 
or  the  sheriff  *8  successor,  as  the  case  requires,  possesses  all  the  powers,  and  is 
sobject  to  all  the  duties  and  liabilities  of  the  sheriff  who  made  the  sale, 
touching  the  redemption  and  conveyance  of  property  sold,  and  the  proceed- 
ings relating  thereto  ;  and  each  provision  of  law  regulating  those  proceed- 
ings, and  applicable  to  the  sheriff  who  made  the  sale,  is  applicable  to  his 
under-sheriff  or  successor.  This  section  applies  where  a  sale  was  made, 
either  before  or  after  this  act  takes  effect. 

§  1476.  Money  maybe  paid,  etc.,  to  nnder-sherlfl^  or  depo^HBherif^ 
mrbo  sold  property.  Where  real  property  is  sold,  by  virtue  of  an  execu- 
tion, by  the  under-sheriff  or  a  deputy-sheriff,  in  behalf  of  the  sheriff,  money 
required  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the  sheriff,  in 
order  to  effect  a  redemption,  as  prescribed  in  this  article,  at  any  time  before 
the  last  day  of  the  fifteen  months  from  the  time  of  the  sale,  may  be  paid  or 
delivered,  either  to  the  sheriff,  or  to  the  under-sheriff  or  deputy-oberiff  who 
made  the  sale. 

§  1477.  Application  of  MbUs  article  to  sale  by  coroner,  or  person 
specially  appointed,  etc.  Where  real  property  is  sold,  by  virtue  of  an 
execution,  by  a  person  specially  appointed  by  the  court,  as  prescribed  in 
section  1362  or  section  1388  of  this  act,  it  may  be  redeemed,  as  prescribed 
in  this  article,  as  if  it  had  been  sold  by  the  sheriff,  except  as  follows : 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be  delivered,  to 
the  sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this  article,  at 
any  time  before  the  last  day  -of  the  fifteen  months  from  the  time  of  the  sale, 
must  be  paid  to  the  officer  who  made  the  sale ;  unless  the  person  entitled  to 
redeem,  his  agent  or  attorney,  files  with  the  clerk  of  the  county,  with  the 
paper  or  papers  required  to  be  filed,  or  to  be  delivered  to  the  sheriff,  for  the 
purpose  of  effecting'  the  redemption,  his  affidavit,  to  the  effect,  that  the 
officer  is  dead ;  or  has  been  removed ;  or,  where  he  is  a  coroner,  that  he  is 
no  longer  in  office ;  or  that  after  diligent  search,  the  affiant  has  been  unable 
to  find  him  within  the  county ;  in  which  case,  the  money  may  be  paid  into 
court,  by  paying  it  to  the  county  treasurer,  to  the  credit  of  the  cause,  with 
like  effect,  as  where  it  is  paid  to  the  sheriff,  after  a  sale  by  the  latter. 

2.  The  provisions  of  section  1455  of  this  act,  apply  to  a  redemption, 
npon  a  sale  made  as  prescribed  in  this  section ;  and  the  officer,  who  sold 
the  property,  must  attend,  as  the  sheriff  is  therein  required  to  attend.  If 
he  is  not  present,  the  redemption  may  be  effected,  as  prescribed  in  that 
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Bectdony  for  redemption  in  a  case,  where  the  term  of  office  of  the  sheriff, 
who  made  the  sale,  has  expired. 

§  1478.  Id. ;  where  coroner  or  peraon  appointed,  dies,  etc  If,  when 
the  period  for  redemption  expires,  a  coroner,  or  a  person  specially  appointed 
by  the  court,  who  has  sold  real  property,  by  virtue  of  an  execution,  is  dead, 
or  has  been  removed,  or  in  the  case  of  a  coroner,  if  he  is  no  lon£rer  in  office,  the 
court  must,  upon  the  application  of  a  person  entitied  to  a  deed,  appoint  a 
person  to  execute  the  deed  accordingly. 


ARTICLE  FOURTH. 

RmODIBB  FOB  FAUiUBB  OV  TlTLB  TO  BbAL  PBOPHRTT^SOLD,  AND  TO  BHTOBOB  CoBTBIBUTIQir. 

SaonoK  1479.  When  evicted  parcbaaer  may  recover  purchase  money 

1480.  Remedy  of  Juagment  creditor  thereupon, 

1481.  Contribution  between  owners  of  real  pix)perty. 

1482.  Id. ;  when  part  owner  redeems. 

1483.  Order  of  contribution. 

1484.  Contribution,  how  enforced  by  means  of  ori^^inal  judgment* 

1485.  Requisites  to  preserve  the  lien. 

1486.  Entry  upon  the  docket. 

§  1479.  Whan  evicted  purchaser  xnay  recover  purchase  moiiiqr. 

The  purchaser  of  real  property,  sold  by  virtue  of  an  execution,  his  heir, 
devisee,  grantee,  or  assignee,  who  is  evicted  from  the  possession  thereof,  or 
against  whom  judgment  is  rendered,  in  an  action  to  recover  the  same,  may 
recover  the  purchase  money,  with  interest,  from  the  person  for  whose  benefit 
the  property  was  sold,  where  the  judgment  was  rendered,  or  the  eviction 
occurred,  in  consequence,  either : 

1.  Of  any  irregularity  in  the  proceedings  concerning  the  sale  ;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued  being  vacated 
or  reversed,  or  set  aside  for  irregularity,  or  error  in  fact. 

§  1480.  Remedy  of  judgment  creditor  tbereopon.  Where  final  judg* 
xnent  is  rendered,  against  the  defendant,  in  an  action  specified  in  subdivi- 
sion first  of  the  last  section,  the  jud^eut,  by  virtue  of  which  the  sale  was 
made,  remains,  in  his  favor,  valid  and  effectual  against  the  judgment  debtor 
therein,  his  executor,  administrator,  heir,  or  devisee,  for  the  purpose  of  col- 
lecting the  sum  paid  on  the  sale,  with  interest.  He  may  accordingly  have  a 
further  execution  upon  that  judgment ;  but  the  execution  does  not  affect  a 
purchaser  in  good  faith,  or  an  incumbrancer  by  mortgage,  judgment  or 
otherwise,  whose  title  or  whose  incumbrance  accrued,  before  the  actual  levy 
thereof. 

§  1481.  Contxibntion  between  owners  of  real  property.  Where  the 
real  property  of  two  or  more  persons  is  liable  to  satisfy  a  judgment,  and  the 
whole  of  the  judgment,  or  more  than  a  due  proportion  thereof  has  been  col- 
lected by  a  sale  of  the  real  property,  of  one  or  more  of  them,  by  virtue  of 
an  execution  issued  upon  the  judgment ;  the  person  so  aggrieved,  or  his  execu- 
tors or  administrator,  may  maintain  an  action,  to  compel  a  just  and  equal 
contribution  by  all  the  persons,  whose  real  property  ought  to  contribute  as 
prescribed  in  the  next  section  but  one. 

§  1482.  Id. ;  when  part  owner  redeenm.  Where  the  heir,  devisee,  or 
grantee,  of  a  judgment  debtor,  having  an  absolute  title  to  a  distinct  parcel 
of  real  property,  sold  by  virtue  of  an  execution,  redeems,  as  prescribed  in 
eection  14^  of  this  act,  the  property  sold,  or  any  part  or  parts  thereof  sop- 
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anttely  sold,  ^hich  include  his  property ;  he  may,  in  like  manner,  maintain 
an  action,  to  compel  a  just  and  equal  contribution  by  those,  who  own  the 
residue  of  the  property  thus  redeemed. 

ft  1483.  Order  of  contribation.  Where  an  action  is  brought  as  pre- 
scribed in  the  last  two  sections,  the  real  property  is  liable  to  contribution,  in 
the  following  order : 

1.  If  it  comprises  difTerent  undivided  shares  or  distinct  parcels,  which 
have  been  conveyed  by  the  judgment  debtor,  they  are  liable  in  succession, 
commencing  with  ti^e  portion  last  conveyed. 

2.  If  it  comprises  different  undivided  shares  or  distinct  parcels,  which 
haye  been  sold  by  virtue  of  two  or  more  executions,  they  are  liable  in  suc- 
cession, commencing  with  the  portion  sold  under  the  last  and  youngest 
Judgment. 

8.  If  it  comprises  different  undivided  shares  or  distinct  parcels,  some  of 
which  have  been  conveyed  by  the  judgment  debtor,  and  some  of  which  have 
been  sold  by  virtue  of  one  or  more  executions,  they  are  respectively  liable  in 
succession,  according  to  the  order  prescribed  in  the  first  and  second  subdi- 
visions  of  this  section. 

§  1484.  Oontiibiitioii,  how  enforced  by  means  of  original  Judgment. 

For  the  purpose  of  enforcing  contribution,  as  prescribed  in  the  last  section, 
the  court,  in  which  the  action  is  brought,  may,  and  in  a  proper  case,  must, 
permit  the  plaintiff  to  use  the  original  judgment,  and  to  collect  by  an  exe- 
cution issued  thereupon,  out  of  any  real  property  subject  to  the  lien  thereof, 
the  sum  which  ought  to  be  contributed  by  tnat  property.  For  that  purpose, 
the  Uen  of  the  original  judgment,  upon  that  real  property,  when  preserved, 
as  prescribed  in  the  next  section,  continues,  for  the  term  prescribed  in  sec- 
tions 1251  and  1255  of  this  act,  to  the  extent  of  the  sum,  which  ought  to  be 
so  contributed,  notwithstanding  the  payment  made  by  the  party  seeking 
oontributicm. 

8  1485.  Reqnkdtes  to  preserra  tbe  lien  The  lien  of  the  original 
judgment  ma^  be  preserved,  as  prescribed  in  the  last  section,  by  filing,  in 
the  clerk's  office  of  the  county  where  the  real  property  is  situated,  within 
twenty  days  after  the  payment,  for  which  contribution  is  claimed,  an  affida- 
vit, in  behalf  of  the  person  aggrieved,  stating  the  sum  paid,  and  his  claim 
to  use  the  judgment  for  the  re-imbursement  thereof,  with  a  notice,  requiring 
the  clerk  to  make  the  entries  specified  in  the  next  section.  But  the  lien  is 
not  preserved,  as  against  a  grantee  or  mortgagee  in  ^ood  faith,  for  a  valu- 
able  consideration,  without  notice,  and  before  the  entries  are  actually  made. 

§  1486.  Entry  iqpon  the  docket  On  fllinff  the  affidavit  and  notice,  the 
clerk  must  make,  upon  the  docket  of  the  juc^ment,  an  entry,  stating  the 
sum  paid,  and  that  the  judgment  is  claimed  to  be  a  lien  to  that  amount. 
Where  it  is  desired  to  preserve  the  lien,  upon  property  situated  in  two  or 
more  counties,  a  similar  affidavit  and  notice  must  be  filed  ¥nith|  and  a  similai 
entzy  made  by,  the  clerk  of  each  county. 
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TITLE  IIL 

ExecuHon  again^  the  person. 

Bbotiov  1487.  In  what  caaes  ezecation  may  be  issaed  against  the  person.  ^ 

1488.  Id. ;  against  a  woman.  ' 

1489.  When  execution  against  property  mnst  be  first  iasned. 

1490.  SLmoltaneons  executions  not  allowed  against  property  and  persoiL 

1491.  Id. ;  when  debtor  has  been  taken. 

1492.  New  execution  may  issue  after  escape. 
1498.  Id. ;  when  debtor  dies  charged  in  execution* 

1494.  Id. ;  when  creditor  discharges  debtor  after  thirty  days. 

1496.  New  execution  not  to  be  emorced  against  real  property  sold,  etc. 

§  1487.  In  what  caseB  ezecation  may  be  issaed  against  the  pexaoiL 
[Akbnded  by  Gh.  542  of  1879.J  Where  a  judgment  can  be  enforced  by 
execution,  as  prescribed  in  section  one  thousand  two  hundred  and  forty  of 
this  act,  an  execution  against  the  person  of  the  judgment  debtor,  may  be 
issued  thereupon,  subject  to  the  exception  specified  in  the  next  section,  in 
either  of  the  following  cases : 

1.  Where  the  plaintiff's  right  to  arrest  the  defendant  depends  upon  the 
nature  of  the  action. 

2.  In  any  other  case,  where  an  order  of  arrest  has  been  granted  and 
executed  in  the  action ;  and  if  it  was  executed  against  the  jud^ent  debtor 
where  it  has  not  been  vacated. 

§  1488.  Id. ;  against  a  woman.  [Ahbndbd  bt  Gh.  642  of  1879.]  But 
an  execution  cannot  be  issued  against  the  person  of  a  woman,  unless  an 
order  of  arrest  has  been  granted  and  executed  in  the  action,  and  if  it  was 
executed  against  the  judgment  debtor,  has  not  been  vacated. 

S  1489.  When  ezecation  against  piopeiXy  most  be  flnt  issaed. 

Unless  the  judgment  debtor  is  actually  confined,  without  having  been 
admitted  to  the  liberties  of  the  jail,  by  virtue  of  an  execution  against  his 
person,  issued  in  an  other  action,  or  of  an  order  of  arrest  or  a  surrender  by 
nis  bail,  in  the  same  action,  an  execution  against  his  person  cannot  be  issued, 
until  an  execution  against  his  property  has  been  returned,  wholly  or  partly 
ansatisfled.  If  he  is  a  resident  of  the  State,  the  execution  against  his  prop- 
:.rty  must  have  been  issued  to  tbe  county  where  he  resides. 

§  1490.  Simoltaneoos  ezecntions  not  allowed  against  pioperly  and 
person.  An  execution  against  the  person  of  the  jud^ent  debtor  cannot 
be  issued,  without  leave  of  the  court,  while  an  execution  against  his  prox)- 
erty,  issued  in  the  same  action,  remains  unretumed;  ana  an  execution 
igaanst  Ms  property  cannot  be  issued,  without  leave  of  the  court,  while  an 
'  xecution  against  his  person,  issued  in  the  same  action,  remains  unretumed. 

§  1491.  Id. ;  when  debtor  has  been  taken.  Where  a  judgment  debtor 
^las  been  taken,  and  remains  in  custody,  by  virtue  of  an  execution  against 
bis  i)erson,  an  other  execution  cannot  be  issaed,  in  the  same  action,  against 
t  *i9  person  or  his  property,  except  in  a  case  specially  prescribed  by  law. 

§  1492.  New  eoEecation  may  issoe  after  escape.  If  a  judgment 
^lebtor  escapes,  after  having  been  taken,  by  virtue  of  an  execution  against 
his  person,  he  may  be  retaken,  by  virtue  of  a  new  execution  against  his 
person ;  or  an  execution  against  his  property  may  be  issaed,  as  if  tne  execo- 
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tioQ,  hy  virtue  of  which  he  was  taken,  had  been  returned,  without  his  hav- 
ing been  taken. 

§  1493.  Id. ;  when  debtor  dies  chaxged  in  execution.  Wherea  judg- 
ment debtor,  who  has  been  taken  by  virtue  of  an  execution  against  his  per- 
son, dies  while  in  custody,  a  new  execution  against  his  property  may  be 
issued,  as  if  the  execution,  by  virtue  of  which  he  was  taken,  had  been 
returned  without  his  having  beien  taken. 

§  1494.  Id. ;  when  creditor  dlecfaaxges  debtor  after  thixtir  dBjB,    At 

any  time  after  a  judgment  debtor  has  remained  in  custody,  by  virl.ue  of  an 
execution  against  his  person,  for  the  space  of  thirty  days,  the  judgment 
creditor  may  serve  upon  the  sheriff  a  written  notice,  requiring  him  to  dis- 
charge the  judgment  debtor  from  custody,  by  virtue  of  tne  execution. 
Whereupon  the  sheriff  must  discharge  the  judgment  debtor,  and  return  the 
execution  accordingly.  After  service  of  such  a  notice,  another  execution^ 
against  the  person  of  the  judgment  debtor,  cannot  be  issued  upon  the  judg- 
ment; but  mar  his  discharge,  the  judgment  creditor  may  otherwise  enforce 
the  judgment,  as  if  the  execution,  from  which  he  was  discharged,  had  been 
retumea,  without  his  having  been  taken. 

8 1496.  New  execution  not  to  be  enforced  against  real  pit>peily 
sold,  etc  A  new  execution  against  property,  issued  in  a  case  specified  in 
the  last  two  seetions,  cannot  be  enforced  against  an  interest  in  real  property,, 
including  a  chattel  reid,  which  was  purchased,  in  good  faith,  from  the  judg* 
ment  debtor,  after  the  recovery  of  tne  judgment  upon  which  it  is  issued ;  or 
idiieh  was  sold  by  virtue  of  an  esaratioiii  issued  upon  a  previous  or  subse- 
^pient  judgment. 
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CHAPTER  XIV. 

8PBGIAL  PBGVIBIONS   BBGULATING  AGTIOIffS   BELATOVO  TO 

PROPERTY. 

TITLE    I. — Acnoire  relating  to  rbai.  fropbbst. 
TITLB  IL— Aoaova  mslaxukq  to  chattxlb. 


TITLE  I. 
Actiom  fdaixng  to  fiiol  propmtif. 

AxaoMl*  Action  to  recover  reftl  property. 
2.  Aotion  for  partition. 
8.  Action  for  oower. 
4.  Action  to  foreclose  a  moiHigfL^. 
6.  Action  to  compel  the  determination  of  a  claim  to  real  ympeitjf. 

6.  Action  for  waste. 

7.  Action  for  a  nniaance. 

8.  Other  actions  relating  to  real  properlj. 

9.  Ph)vkd0iuiapptteab]etotwoormoreof  fteactfonsspecMtAlnWs 

ARTICLE  FIRST. 
AonoK  TO  Rboovbb  Rbal  Pbofbrtt. 

Saonov  1496.  Plaintiff  may  recover  damages  with  the  land. 

1497.  Rents  and  profits  to  be  included  in  damages. 

1498.  Mortgagee  cannot  maintain  action. 

1499.  Action  cannot  be  maintained  for  dower. 

1500.  Separate  action  bv  joint  tenant  or  tenant  in  common. 

1501.  Grantee  of  lands  held  adversely  may  maintjun  action. 
i502.  Against  whom  action  to  be  bix)ught. 

1503.  Wno  may  be  joined  as  defendants. 

1504.  When  action  may  be  brought  for  non-payment  of  rent. 

1505.  Id. ;  when  right  of  re-entry  is  reserved  for  want  of  illiiiifwi 

1506.  Action  against  tenant ;  when  proceedings  to  be  stayed. 

1507.  Id. ;  amount  of  rent  in  arrear  to  be  stated  in  judgment. 
1608,  1509.  Id. ;  when  possesion  to  be  restored  to  defendant. 

1510.  Id. ;  use  of  property,  when  set-off  against  rent. 

1511.  Property  claimed  in  action;  how  described  in  complaint. 

1512.  Motion  for  plaintiff's  attorney  to  produce  his  authority, 

1513.  Order  thereupon. 

1514.  Evidence  of  authority. 

1515.  When  ouster  to  be  proved. 

1516.  Rule,  when  there  are  distinct  occnpants. 

1517.  The  last  section  qualified. 

1518.  When  plaintiff  may  recover  against  one  defendant,  sabject  to  rlghtsof  oOmhi. 

1519.  Verdict,  etc.,  to  state  nature  of  pluntiff's  estate. 

1520.  Expiration  of  plaintiff's  titie  before  triaL 

1521.  Abatement  of  action. 

1522.  Action  to  be  divided,  when  different  persons  succeed  to  different  parodiu 

1528.  Id. ;  when  different  persons  succeed  to  real  property  and  to  rents  and  pttiAtib 

1524.  Effect  of  judgment  rendered  after  trial  of  issue  of  fiust 

1525.  New  trial  may  be  granted. 

1526.  Effect  of  judgment  by  default,  etc. 

1527.  Id. ;  exception  in  case  of  disability. 
152  **.  The  last  three  sections  qualified. 

1529.  Possession  not  to  be  changed  by  vacating  of  jndgment*  eioep(»  ete. 
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Siscnos  1530.  Evidence  on  new  triaL 

1531.  Damages  recoverable ;  eet-off  by  defendant. 

§  1496.  Plaintiir  may  recover  damages  with  the  land.    In  an  action  to 

recover  real  property  or  the  possession  thereof,  the  plaintiff  may  demand 
in  his  complaint,  and  in  a  proper  case  recover,  damages  for  withholding  the 
property. 

§  1497.  Rents  and  profits  to  be  included  in  damages.  Those  dam- 
ages include  the  rents  and  profits  or  the  value  of  the  use  and  occupation 
of  the  property,  where  either  can  legally  be  recovered  by  the  plaintiff. 

§  1498.  Mortgagee  cannot  maintain  action.  A  mortgagee,  or  his 
assignee  or  other  representative,  cannot  maintain  such  an  action,  to  recover 
tlie  mortgaged  premises. 

§  1499.  Action  cannot  be  maintained  for  dower.  Such  an  action 
cannot  be  maintained,  in  a  case  where  an  action  for  dower  may  be  main* 
tained,  as  prescribed  in  article  third  of  this  title. 

§  1500.  Separate  action   by  joint  tenant  or  tenant  in  common. 

Where  two  or  more  persons  are  entitled  to  the  possession  of  real  property, 
as  joint  tenants  or  tenants  in  common,  one  or  more  of  them  may  maintain 
such  an  action,  to  recover  his  or  their  undivided  shares  in  the  property,  in 
any  case  where  such  an  action  might  be  maintained  by  all. 

§  1501.  G-rantee  of  lands  held  advemely  may  maintain  action. 

Such  an  action  may  be  maintained  by  a  grantee,  his  heir,  or  devisee,  in  the 
name  of  the  grantor,  or  his  heir,  where  the  conveyance,  under  which  he 
claims,  is  void  because  the  property  conveyed  was  held  adversely  to  the 
jprantor.  The  plaintiff  must  be  allowed  to  prove  the  facts  to  bring  the  case 
iwithin  this  section.  In  stick  an  action^  a.  judgment  agtzinst  the  plaintiff  shall 
not  award  cosU  to  the  defendant;  but  where  the  defendant  is  entitled  ti  costSj  as 
prescribed  in  section  three  thousand  two  hundred  and  tvoenty-nine  of  this  act^  they 
may  he  taxed^  and  the  person  who  maintained  tfie  action  in  the  plaintiff^ s  name 
may  be  compelled  to  pay  the  same  as  pi^escribed  in  section  three  thousand  two  hun^ 
dred  and  fi/rty-seoen  of  this  act.     [Am*d  Ch.  399  op  1882.    See  §  2.] 

§  1502.  Against  whom  action  to  be  brought.  Where  the  complaint 
demands  judgment  for  the  immediate  possession  of  the  property,  if  the 
property  is  actually  occupied,  the  occupant  thereof  must  be  made  defend- 
ant in  the  action.  If  it  is  not  so  occupied,  the  action  must  be  brought 
against  some  person  exercising  acts  of  ownership  thereupon,  or  claiming 
title  thereto,  or  an  interest  therein,  at  the  time  of  the  commencement  oi 
the  action. 

§  150.S.  Who  may  be  joined  as  defendants.  In  either  of  the  cases 
specified  in  the  last  section,  any  other  person  claiming  title  to,  or  the  right 
to  the  possession  of,  the  real  property  sought  to  be  recovered,  as  landlord, 
remainderman,  reversioner,  or  otherwise,  adversely  to  the  plaintiff,  may  be 
joined  as  defendant  in  an  action  therefor 

§  1504.  When  action  may  be  brought  for  non-pajrment  of  rent. 

"When  six  months'  rent  or  more  is  in  ari'ear,  upon  a  grant  reserving  rent,  or 
upon  a  lease  of  real  property,  and  the  erantor  or  lessor,  or  his  heir,  devisee, 
or  assignee,  has  a  subsisting  right  by  Taw  to  re-enter  for  the  failure  to  pay 
the  rent,  he  may  maintain  an  action  to  recover  the  property  granted  or 
demised,  without  any  demand  of  the  rent  in  arrear,  or  re-entry  on  the 
property. 

§  1505.  Id. ;  when  right  oi  re-entry  is  reserved  for  want  of  distres&' 

Where  a  right  of  re-entrv  is  reserved  and  given  to  a  grantor  or  lessor  of  real 
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property,  in  default  of  a  sufficiency  of  goods  and  chattels  whereon  to  distrain 
for  the  satisfaction  of  rent  due,  the  re-entry  may  be  made,  or  an  action  to 
recover  the  property  demised  or  granted,  maybe  maintained,  by  the  grantor 
or  lessor,  or  his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the 
payment  of  the  rent ;  provided  the  plaintiff,  at  least  fifteen  days  before  the 
action  is  commenced,  serves  upon  the  defendant  a  written  notice  of  his  inten- 
tion to  re-enter,  personally,  or  by  leaving  it  at  his  dwelling-house  on  the 
p^miaes,  with  a  person  of  suitable  age  and  discretion ;  or,  if  the  defendant 
cannot  be  found  with  due  diligence,  and  has  no  dwelling-house  on  the  prem- 
ises, whereat  a  person  of  suitable  age  and  discretion  can  be  found,  by  post- 
ing it  in  a  conspicuous  place  on  the  premises. 

§  1506.  Action  against  tenant ;  vrhen  proceedings  to  be  stayed. 

At  any  time  before  final  judgment  for  the  plaintiff  is  rendered,  and  the 
judgment-roll  is  filed,  in  an  action  brought  as  prescribed  in  either  of  the 
last  two  sections,  the  defendant  may  pay  or  tender  to  the  plaintiff  or  his 
attorney,  or  pay  into  court,  all  the  rent  then  in  arrear,  with  interest  and  the 
costs  of  the  action  to  be  taxed ;  and  thereupon  the  complaint  must  be  dis- 
missed. 

§  1507.  Id. ;  amount  of  rent  in  arrear  to  be  stated  in  judgment. 

In  such  an  action,  a  verdict,  report,  or  decision  in  favor  of  the  plaintiff,  must 
fix  the  amount  of  rent  in  arrear  to  the  plaintiff,  or,  if  judgment  is  taken  by 
default,  the  amount  thereof  must  be  ascertained  by  or  under  the  direction 
of  the  court;  and,  in  either  case,  it  must  be  stated  in  the  judgment. 

§  1508.  Id, ;  when  possession  to  be  restored  to  defendant.    At  any 

time  within  six  months  after  possession  of  the  property,  awarded  to  the 
plaintiff  in  such  an  action,  has  been  delivered  to  him,  by  virtue  of  an  execu- 
tion issued  upon  a  judgment  rendered  therein,  the  defendant,  or  any  person 
who  has  succeeded  to  his  interest,  or  a  mortgagee  of  the  lease,  or  of  any 
part  thereof,  who  was  not  in  possession  when  final  judgment  was  rendered, 
may  pay  or  tender  to  the  plaintiff,  or  his  executor,  administrator,  or  attorney, 
or  may  pay  into  court,  for  the  use  of  the  person  so  entitled  thereto,  the 
amount  of  rent  in  arrear,  as  stated  in  the  judgment,  and  the  costs  of  the 
action,  with  interest,  and  all  other  charges  incurred  by  the  plaintiff. 

§  1509.  Id.  Within  three  months  after  making  the  payment  or  tender, 
the  person  who  made  it,  or  his  representative,  may  apply  to  the  court  for  an 
order  that  possession  of  the  property  be  delivered  to  him ;  and  thereupon, 
upon  proof  of  the  facts,  and  payment  of  the  sum  due  by  reason  of  rent  accru- 
ing since  the  judgment  was  rendered,  and  upon  compliance  with  all  other 
terms  to  be  complied  with  by  the  ffrantee  or  lessee,  to  the  time  of  the  appli- 
cation, the  court  must  make  an  order,  directing  that  possession  of  the  prop- 
erty be  delivered  to  the  applicant,  who  shall  hold  and  enjoy  the  same,  with- 
out any  new  grant  or  lease  thereof,  according  to  the  terms  of  the  original 
grant  or  lease.  Notice  of  the  application  must  be  served  upon  the  plaintiff's 
attorney. 

§  1510.  Id. ;  use  of  property  when  set-off  against  rent.  If  possession 
of  the  property  recovered  has  been  delivered  to  the  plaintiff,  by  virtue  of  an 
jBxecution  issued  upon  a  judgment  in  the  action,  the  order  must  provide  for 
setting  off  the  Sum  which  the  plaintiff  has  made,  or  which  he  might,  without 
wilful  neglect,  have  made,  of  the  property,  during  the  possession  thereof, 
against  the  rent  accruing  after  the  judgment  was  rendered,  and  for  re-im- 
bursement  to  the  applicant  of  the  balance,  if  any,  of  the  sum  paid  into  court 
by  him,  after  making  the  set-off  prescribed  in  this  section. 
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§  1511.  Froperty  claimed  in  action ;  how  described  in  complaint 

The  complaint  must  describe  the  property  claimed  with  common  certainty, 
by  setting  forth  the  name  of  the  township  or  tract,  and  the  number  of  the 
lot,  if  there  is  any,  or  in  some  other  appropriate  manner ;  so  that,  from  the 
description,  possession  of  the  property  claimed  may  be  delivered,  where  the 
plaintiff  is  entitled  thereto. 

8  1512^  Motion  for  plaintiff's  attorney  to  produce  his  anthorlW.  A 
defendant  in  an  action  to  recover  real  property  or  the  possession  thereoi  may, 
at  any  time  before  answering,  upon  an  affidavit  that  evidence  of  the  authority 
of  the  plaintiff's  attorney  to  commence  the  action  has  not  been  served  upon 
him,  apply,  upon  notice,  to  the  court  or  judge  thereof,  for  an  order  directing 
the  attorney  to  produce  such  evidence. 

§  1513.  Order  thereupon.  Upon  such  an  application,  the  court  or  judge 
must,  in  a  proper  case,  make  an  order  requiring  the  plaintiff's  attorney  to 
produce,  as  directed  therein,  evidence  of  his  authority  to  commence  the  ac- 
tion, and  staying  all  proceedings  therein,  on  the  part  of  the  plaintiff,  until 
the  evidence  is  produced. 

§  1514.  Evidence  of  authority.  Any  written  request  of  the  plaintiff  or 
his  agent,  to  the  plaintiff's  attorney,  to  commence  the  action,  or  any  written 
recognition  of  his  authority  so  to  do,  veriiied  by  the  affidavit  of  the  attorney, 
or  any  other  competent  witness,  is  sufficient  presumptive  evidence  of  such 
authority. 

§  1515.  When  ouster  to  be  proved.  Where  the  action  is  brought  by  a 
tenant  in  common,  or  a  joint  tenant,  against  his  co-tenant,  the  plaintiff,  be- 
sides proving  his  right,  must  also  prove  that  the  defendant  actually  ousted 
him,  or  did  some  other  act  amounting  to  a  total  denial  of  his  right. 

§  1516  Rule  when  there  are  distinct  occupants.  Where  there  are 
two  or  more  defendants,  and  it  is  alleged,  in  the  answer  of  either  of  them, 
that  he  occupies  in  severalty,  or  that  he  and  one  or  more  of  his  co-defend- 
ants occupy  jointly,  one  or  more  distinct  parcels,  and  that  one  or  more  other 
defendants  possess  other  parcels,  in  severalty  or  jointly,  the  court  may,  in 
its  discretion,  upon  the  application  of  the  plaintiff,  and  upon  such  terms  as 
justice  requires,  direct  that  the  action  be  divided  into  as  many  actions  as  are 
necessary.  If  the  action  is  not  so  divided,  and  it  appears,  upon  the  trial, 
that  the  allegation  is  true,  the  plaintiff  must,  before  the  evidence  is  closed, 
elect  against  which  defendant  or  defendants  he  will  proceed ;  and  a  judg- 
ment cusmissing  the  complaint  must  thereupon  be  rendered,  in  favor  of  £e 
other  defendants. 

§  1517.  The  last  section  qualified.  The  last  section  does  not  apply  to  a 
case  where  two  or  more  defendants  occupy  different  apartments  in  a  build- 
ing. In  such  a  case,  in  an  action  to  recover  the  building  and  its  curtilage, 
the  plaintiff  is  entitled  to  judgment  jointly  against  all  the  defendants  who 
are  uable  to  him. 

§  1518.  When  plaintifi'  may  recover  against  one  defendant,  sub- 
ject to  rights  of  others.  Section  1516  of  this  act  does  not  apply  to  a  case 
where  one  or  more  defendants,  answering  as  therein  presented,  hold  under 
another  defendant,  and  the  plaintiff  elects  to  proceed  against  the  latter,  sub- 
ject to  the  rights  and  interests  of  the  former.  In  such  a  case,  the  proceed- 
ings against  the  defendants  so  answering  must  be  stayed  until  final  judg- 
ment; and  if  the  plaintiff  recovers  final  judgment  against  the  defendant, 
under  whom  they  hold,  the  judgment  operates  as  a  transfer  to  the  plaintiff 
of  that  defendant's  light,  title,  and  interest,  and  the  costs  of'  the  defendant 
or  defendants  so  answering,  are  in  the  discretion  of  the  court. 
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§  1519.  Vexdlct»  etc.,  to  state  nature  of  plaintlfrs  estate.  A  veTdict, 
report,  or  decision,  in  favor  of  the  plaintiff,  in  an  action  specified  in  this 
article,  must  specify  the  estate  of  the  plaintiff  in  the  property  recovered, 
whether  it  is  in  fee,  or  for  life,  or  for  a  term  of  years,  stating  for  whose  life 
it  is,  or  specifying  the  duration  of  the  term,  if  the  estate  is  less  than  a  fee. 


§  1520.  Ezi^tion  of  plaintifTe  title  before  trial  If  the  right  or 
title  of  the  plaintiff,  in  an  action  specified  in  this  article,  expires  after  the 
commencement  of  the  action,  but  before  the  trial,  and  he  would  have  been 
entitled  to  recover,  but  for  the  expiration,  the  verdict,  report,  or  decision 
must  be  rendered  according  to  the  fact;  and  the  plaintiff  is  entitled  to 
judgment  for  his  damages  for  the  withholding  of  the  property,  to  the  time 
when  his  right  or  title  so  expired. 

^  §1621.  Abatement  of  action.  The  provisions  of  title  fourth  of  chapter 
eighth  of  this  act,  as  applied  to  an  action  specified  in  this  article,  are  sub- 
ject to  the  qualification  that  the  court  may,  in  its  discretion,  proceed  as 
prescribed  either  in  that  title  or  in  the  next  two  sections. 

J  1522.  Action  to  be  divided,  when  diffarent  persons  succeed  to 
erent  parceLs.  Where,  upon  the  death  of  a  i:arty,  different  persons 
succeed  to  the  decedent's  title  to,  or  interest  in,  different  distinct  parcels  of 
the  property  sought  to  be  recovered,  the  court  may,  upon  motion,  and  upon 
such  terms  as  justice  requires,  direct  that  the  action  be  divided  into  as 
many  actions  as  are  necessary ;  and  that  the  successor  to  the  title  or  interest 
of  the  decedent,  to  or  in  each  distinct  parcel,  be  substituted  as  plaintiff  or 
defendant,  as  the  case  requires,  in  the  action  relating  thereto. 

§  1523.  Id. ;  when  different  persons  succeed  to  real  property  and  to 
rents  and  profits.  Where  the  plaintiff  seeks  to  recover  damages  for  with- 
holdinff  the  property,  and,  upon  the  death  of  a  party,  different  persons 
succeed  to  the  decedent's  right  to  or  liability  for  those  damages,  and  to  his 
title  to  or  interest  in  the  property,  the  court  may,  upon  motion  made  upon 
notice  to  the  persons  to  be  affected,  and  upon  such  terms  as  justice  requires, 
direct  the  action  to  be  divided  into  two  actions,  one  to  recover  the  possession 
of  the  property,  with  the  rents  and  profits  thereof  accruing  after  the  dece- 
dent's death ;  the  other  to  recover  the  damages  accruing  before  his  death ; 
and  that  the  successor  in  interest  of  the  decedent,  with  respect  to  the  cause 
of  action  in  each  action,  be  substituted  as  plaintiff  or  defendant  therein,  as 
the  case  requires. 

§  1524.  Effect  of  judgment  rendered  after  trial  of  issue  of  fiact. 

Except  in  a  case  where  it  is  otherwise  expressly  prescribed  in  this  act,  a 
final  judgment  in  an  action  specified  in  this  article,  rendered  upon  the  trial 
of  an  issue  of  fact,  is  conclusive,  as  to  the  title  established  in  the  action, 
upon  each  party  against  whom  it  is  rendered,  and  every  person  claiming 
from,  through,  or  under  him,  by  title  accruing,  either  after  the  judgment- 
Toll  is  filed,  or  after  a  notice  of  the  pendency  of  the  action  is  filed  in  the 
proper  county  clerk's  office,  as  prescribed  in  article  ninth  of  this  title. 

§  1525.  Ne\Nr  trial  may  be  granted.  The  court,  at  any  time  within 
three  years  after  such  a  judgment  is  rendered,  and  the  judgment-roll  is  filed, 
upon  the  application  of  the  party  against  whom  it  was  rendered,  his  heir, 
devisee,  or  assignee,  and  upon  payment  of  all  costs,  and  all  damages,  other 
than  for  rents  and  profits  or  for  use  and  occupation,  awarded  thereby  to  the 
adverse  party,  must  make  an  order  vacating  the  judgment,  and  granting  a 
new  trial  in  the  action.  The  court,  upon  a  like  application,  made  within  two 
years  after  the  second  final  judgment  is  rendered,  and  the  judgment*roll  is 
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fibd,  tULy  make  an  order  vacating  the  second  judgment,  and  granting  ft 
&«w  trial,  upon  the  like  terms,  if  it  is  satisfibd  that  justice  will  be  thereby 
promoted,  and  the  rights  of  the  parties  more  satisfactorily  ascertained,  and 
established*  Not  more  than  two  new  trials  shall  be  granted  under  this 
section. 

§  1526.  Eflfact  of  judgment  by  de&nlt,  etc.  A  final  jud^ent  for  the 
plaintiff,  rendered  in  an  action  specified  in  th;s  article,  otherwise  than  upon 
the  trial  of  an  issue  of  fact,  is,  after  the  expiration  of  three  years  from  the 
filing  of  the  judgment-roll,  conclusive  upon  the  defendant,  and  every  person 
claiming  from,  through  or  under  him,  by  title  accruing,  either  after  the 
jvdgment-roU  is  filed,  or  after  a  notice  of  the  pendency  of  the  action  is  filed 
in  the  proper  county  clerk's  office,  as  prescribed  in  article  ninth  of  this  title. 
But  within  five  years  after  the  judffment-roU  is  filed,  the  court,  upon  the 
application  of  the  defendant,  his  heir,  devisee,  ot  assignee,  and  upon  pay- 
ment of  all  costs  and  damages  awarded  to  the  plaintiff,  must  make  an  order 
vacating  the  judgment,  and  panting  a  new  trial,  if  it  is  satisfied  that  jus- 
tice will  be  thereby  promoted,  and  the  rights  of  the  parties  more  satisfac- 
torily ascertained  ana  established ,  but  not  otherwise. 

§  1527.  Id. ;  exception  in  case  of  disability.  In  a  case  specified  in  the 
last  section,  if  the  defendant  is,  at  the  time  of  the  filing  of  the  judgment- 
roll,  either : 

1.  Within  the  age  of  twenty-one  years ;  or,  , 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  offense,  for  a  term  less  than  for  life. 

The  time  of  such  a  disability  is  not  a  part  of  the  three  years,  specified  im 
the  last  section ;  but  such  a  defendant^  his  heir,  devisee,  or  assignee,  may 
commence  an  action  for  the  recovery  of  the  real  property  claimed,  at  any 
time  within  three  years  after  the  disability  ceases ;  but  not  afterwards. 

§  1528.  The  last  three  sections  qualified.  The  last  three  sections  are 
not  applicable,  where  the  action  is  founded  upon  an  allegation  of  rent  in 
arrear ;  or  in  a  case  to  which  section  445  of  this  act  is  applicable. 

§  1529.  Possession  not  to  be  changed  by  vacating  of  judgment, 
except,  etc  Where  the  plaintiff  has  taken  possession  of  real  property,  by 
virtue  of  a  final  judgment,  his  possession  shall  not  be  in  any  way  affected 
by  the  vacating  of  the  judgment,  except  as  prescribed  in  section  1525  or 
section  1526  ofthis  act.  In  such  a  case,  if  the  defendant  thereafter  recovers 
final  judgment  in  the  action,  it  must  award  to  him  the  restitution  of  the 
possession  of  the  property ;  and  he  may  have  an  execution  thereupon  for  the 
delivery  of  the  possession  to  him,  as  if  he  was  plaintiff. 

^  1680.  ZSvidence  on  new  tiiaL  Upon  a  new  trial,  granted  as  pre* 
Bcnbed  in  this  article,  the  defendant  may  show  any  matter  in  defence,  which 
he  might  show  to  entitle  him  to  recover  the  possession  of  the  property,  if  he 
was  plaintiff  in  the  action. 

§  1531.  Damages  recoverable ;  set-off  by  defendant.  In  an  action, 
brought  as  prescribed  in  this  article,  the  plaintiff,  where  he  recovers  judg- 
ment for  the  property,  or  possession  of  the  property,  is  entitled  to  recover,  as 
damages,  the  rents  and  profits  or  the  value  of  the  use  and  occupation  of  the 
real  property  recovered,  for  a  term  not  exceeding  six  years ;  but  the  damages 
shall  not  include  the  value  of  the  use  of  any  improvements  made  by  the 
defendant,  or  those  under  whom  he  claims.  Where  permanent  improve- 
ments have  been  made,  in  good  faith,  by  the  defendant,  or  those  under 

807 


S1532. 


ACTION  FOR  PARTITION. 


lit.  l,Cb  14. 


whom  he  claims,  while  holding,  under  color  of  title,  adveisely  to  the  plaintiff^ 
the  value  thereof  must  be  allowed  to  the  defendant,  in  reduction  of  the 
damages  of  the  plaintiff,  but  not  beyond  the  amount  of  those  damages. 
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ARTICLE  SECOND. 

AcnoH  FOR  pABTrnov. 

When  action  for  partition  may  be  brought. 

Id. ;  by  remainderman. 

Id. ;  b^  an  infant. 

Guardian  ad  litem ;  how  appointed. 

Security. 

When  heir  may  maintain  action  for  partition  of  devised  property 

Who  must  be  parties. 

Who  may  be  made  parties. 

Id. ;  as  to  persons  having  liens. 

Provision,  where  a  party  is  imknown. 

Complaint  to  state  interests  of  parties. 

Title  of  parties  may  be  tried. 

Issues  of  fact,  triable  by  jury. 

When  title  to  be  ascertained  by  the  court 

Interlocutory  Judgment. 

Partial  partition  ;  when  made. 

Shares  may  be  set-off  in  common. 

Appointment  of  commissioners. 

Commissioners  to  be  sworn,  eto. 

Id. ;  when  to  make  partition. 

Pai'tition ;  how  made. 

Provision  where  there  is  a  particular  estate. 

Report  of  commissioners. 

Fees  and  expenses. 

Confirming  or  setting  aside  report 

Final  judgment  on  report.     Effect  thereof. 

Judgment  must  direct  delivery  of  possession* 

Coste ;  how  awarded.    Id. ;  against  unknown  partieB. 

Sale  of  property ;  when  directed. 

Reference  to  inquire  as  to  creditors. 

Duty  of  referee. 

Money  to  be  paid  into  court 

Application  for  money. 

Payment  of  incumbrances. 

Other  parties  not  to  be  delayed. 

Sale  of  dower  interest. 

Purohaser  to  hold  the  property  free  therefrom. 

Qtobb  sum  to  be  pidd  to  or  invested  for  tenant  in  dower»  elo» 

Interests  of  owners  of  future  estates  to  be  protected* 

Married  woman  may  release  her  interest 

Unknown  owners. 

Sale  ;  terms  of  credit  thereupon. 

Credit ;  how  secured. 

Separate  securities. 

Report  of  sale. 

Final  jugment ;  effect  thereof. 

Id. ;  effect  thereof  upon  incumbrancers* 

Costs  and  expenses ;  how  paid. 

Distribution  of  pi'oceeds. 

Shares  of  infants. 

Shares  of  unknown  and  absent  owners. 

Shares  of  teuEDts  of  particular  estates. 

Court  may  require  security  to  refund. 

Security  to  be  taken  in  name  of  county  treasorar* 

Action  there  upoQ. 

CompoDsation  to  equalize  partition. 
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Stoonov  1588.  Proceedings  on  death  of  parties. 

1589.  Rents,  etc.,  may  be  adjusted. 

1590.  Partition  by  guardian  of  infant,  committee  of  lunatic,  etc. 

1591.  Contents  of  petition. 

1592.'  Court  may  authorize  partition. 

1593.  Effect  of  releases. 

1594.  When  the  State  is  interested. 

1595.  Exemplified  copy  of  judgment  may  be  recorded. 

§  1532.  When  action  for  partition  may  be  brought.  Where  two  or 
more  persons  hold-  and  are  in  possession  of  real  property,  as  joint  tenants  or 
as  tenants  in  common,  in  which  either  of  them  has  an  estate  of  inheritance, 
or  for  life,  or  for  years,  any  one  or  more  of  them  may  maintain  an  action  for 
the  partition  of  the  property,  according  to  the  respective  rights  of  the  per- 
sons interested  therein ;  and  for  a  sale  thereof,  if  it  appears  that  a  partition 
thereof  cannot  be  made,  without  great  prejudice  to  the  owners. 

§  1533.  Action  for  partition  by  remainderman.  Where  two  'or  more 
persons  hold  as  joint  tenants,  or  as  tenants  in  common,  a  vested  remainder 
or  reversion,  any  one  or  more  of  them  may  maintain  an  action  for  the  parti- 
tion of  the  real  property  to  which  it  attaches,  according  to  their  respective 
shares  therein,  subject  to  the  interest  of  the  person  holding  the  particular 
estate  therein,  but  no  sale  of  the  premises  in  such  an  action  shall  be  made  ex- 
cept by  and  with  the  consent  in  writing,  to  be  acknowledged  or  proved  and  certified 
ill  like  manner  as  a  deed,  to  be  recorded  by  the  person  or  persons  owning  and  hold" 
ing  such  particular  estate  or  estates  ;  and  if  in  such  an  action  it  shall  appear  in 
any  stage  thereof  that  partition  or  sale  cannot  be  made  without  ^at  preju- 
dice to  the  owners,  the  complaint  must  be  dismissed.  The  dismissal  of  the 
complaint,  as  herein  provided,  shall  not  affect  the  right  of  any  party  to  .bring 
a  new  action,  after  the  determination  of  such  particular  estate.  [Am'd  Ch. 
683  OP  1887.] 

§  1534.  Id. ;  by  an  in£uit.  An  action  for  the  partition  of  real  property 
shall  not  be  brought  by  an  infant,  except  by  the  written  authority  of  the 
surrogate  of  the  county  in  which  the  property,  or  a  part  thereof,  is  situated. 
The  authority  shall  not  be  given,  unless  the  surrogate  is  satisfied,  by  affidavit 
or  other  competent  evidence,  that  the  interests  of  the  infant  will  be  promoted 
by  bringing  the  action.  A  judgment  for  a  partition  or  sale  shall  not  be 
rendered  in  such  an  action,  unless  the  court  is  satisfied  that  the  interests  of 
the  infant  will  be  promoted  thereby,  and  that  fact  is  eicpressly  recited  in  the 
judgment. 

§  1535.  Guardian  ad  litem ;  how  appointed.  A  guardian  ad  litem  for 
an  infant  party,  in  an  action  for  partition,  can  be  appointed  only  by  the 
court. 

§  1536.  Secnxlty.  The  security  to  be  given,  by  the  guardian  ad  litem 
for  an  infant  party,  in  an  action  for  partition,  must  be  a  bond,  to  the  people  of 
this  State,  executed  by  him  and  one  or  more  sureties,  as  the  court  directs,  in 
a  sum  fixed  by  the  court,  conditioned  for  the  faithful  discharge  of  the  trust 
committed  to  him  as  guardian,  and  to  render  a  just  and  true  account  of  his 
guardianship,  in  any  court  or  place,  wh^re  thereunto  required.  The  bond 
must  be  filed  with  the  clerk,  before  the  guardian  enters  upon  the  execu- 
tion of  his  duties ;  and  it  cannot  be  dispensed  with,  although  he  is  the  gen- 
eral guardian  of  the  infant.     [Am*d  Ch.  404  of  1884.] 

§  1537.  When  heir  may  maintain  action  for  partition  of  devised 

property.  •  A  person  claiming  to  be  entitled,  as  a  joint  tenant  or  a  tenant 

in  common,  by  reason  of  his  being  an  heir  of  a  person  who  died,  holding 

and  in  possession  of  real  property,  may  maintain  an  action  for  the  partition 

thereof,  whether  he  is  in  or  out  of  possession,  notwithstanding  an  apparent 

devise  thereof  to  another  by  the  decedent,  and  possession  under  such  a 

devise.    But  in  such  an  action,  the  plaintiff  must  allege  and  establish  that 

the  apparent  devise  is  void. 
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§  1638.  Who  must  be  parties.  Every  >  pei-son  having  an  undivided 
share,  in  possession,  or  otherwise,  in  the  property,  as  tenant  in  fee,  for 
life,  by  the  courtesy,  or  for  years ;  every  person  entitled  to  the  revei-sion, 
remainder,  or  inheritance  of  an  undivided  share,  after  the  determina- 
tion of  a  particular  estate  therein  ;  every  peraon  who,  by  any  contin- 
gency contained  in  a  devise,  or  grant,  or  otherwise,  is  or  may  become 
entitled  to  a  beneficial  interest  in  an  undivided  share  thereof ;  every 
person  having  an  inchoate  right  of  dower  in  an  undivided  share  in  the 
property ;  and  every  person  having  a  riffht  of  dower  in  the  property,  or 
any  part  thereof,  which  has  not  been  admeasured,  must  be  made  a  party 
to  an  action  for  a  partition.  But  no  pei'son  other  than  a  joint  tenant  or 
a  tenant  in  common  of  the  property,  shall  be  a  plaintiff  in  the  action. 
In  a  partition  action^  the  execiUors  or  administrators  and  creditors  of  a 
deceased  person  who^  if  living^  should  he  a  party  to  said  action^  must  be 
made  parties  defendant.  And  if  the  complaint  in  such  action  alleges^  a7id 
it  is  made  to  appear  by  proof  that  there  are  unpaid  debts  of  said  deceased 
payable  out  of  his  estate^  the  premises  sought  to  be  partitioned  may  be  sold 
free  from  such  debts^  and  the  money  produced  by  such  sale  shall  be  brought 
into  courts  and  the  same^  or  so  much  thereof  as  inay  be  necessary^  shall  be 
used  for  the  payment  of  such  debts  in  the  same  manner  as  debts  of  a 
deceased  person  are  paid  from  the  proceeds  of  sale  of  real  estate  in  the 
surrogate  s  court.  And  the  court  in  which  the  said  action  is  brought  may 
proceed  to  ascertain  su^h  debts  and  direct  their  payment  from  such  pro- 
ceeds ;  or  such  court  may  direct  such  money  to  be  paid  into  the  proper 
surrogate's  courts  and  direct  the  same  to  be  administered  as  if  the  sale  of 
such  intereH  in  said  land  had  been  made  upon  the  decree  of  such  surrogate. 
[ Am'd  Ch.  609  of  1890 ;  in  effect  Sept.  1,  1890.] 

§  1539.  Partlefl  in  partitioiu  The  plaintiff  may,  at  his  election,  make  a 
make  a  tenant,  by  the  curtesy,  for  life,  or  for  years,  of  the  entire  prop- 
erty, or  whoef^er  may  be  entitled  to  a  contingent  or  vested  remainder  or  reversion 
in  the  entire  property,  or  a  creditor,  or  other  person,  having  a  lien  or  interest, 
which  attaches  to  the  entire  property,  a  detendant  in  the  action.  In  that 
case,  the  final  judgment  may  eitner  award  to  such  a  party  his  or  her  entire 
right  and  interest,  or  the  proceeds  thereof ;  or,  where  the  right  or  interest  is 
contingent,  direct  that  the  proceeds  or  share  thereof  be  substituted  for  the  prop- 
erty and  invested  for  whoever  rruiy  eventually  he  entitled  thereto ;  or  may  reserve 
and  leave  unaffected  his  or  her  right  and  interest,  or  any  portion  thereof. 
A  person  specified  in  this  section,  who  is  not  made  a  party,  is  not  affected 
by  the  judgment  in  the  action.     [Am'd  ch.  581  of  1892.] 

§  1540.  Id. ;  as  to  persons  having  liena  The  plaintiff  may,  at  bis 
election,  make  a  creditor,  having  a  lien  on  an  undivided  share  or  interest  in 
the  property,  a  defendant  in  the  action.  In  that  case,  he  must  set  forth  the 
nature  of  the  lien,  and  specify  the  share  or  interest  to  which  it  attaches.  If 
partition  of  the  property  is  made,  the  lien,  whether  the  creditor  is  or  is  not 
made  a  party,  shall  thereafter  attach  only  to  the  share  or  interest  assigned 
to  the  party  upon  whose  share  or  interest  the  lien  attached ;  which  must  be 
first  charged  with  its  just  proportion  of  the  costs  and  expenses  of  the  action, 
in  preference  to  the  lien. 

§  1541.  Provision,  where  a  party  is  unknown.  Where  a  defendant 
having  a  share  or  interest  in  the  property  is  unknown,  or  where  his  name  or 
part  of  his  name  is  unknown,  and  the  summons  is  served  upon  him  by  pub- 
lication, or  without  the  State,  pursuant  to  an  order  for  that  purpose,  as  pre- 
scribed in  article  second  of  title  first  of  chapter  fifth  of  this  act,  the  notice 
subjoined  to  the  2opy  of  the  summons  as  published,  or  served  therewith,  must, 
in  addition  to  the  matters  required  in  that  article,  state  briefly  the  object  of 
the  action,  and  contain  a  brief  description  of  the  property. 

§  1542.  Complaint  to  state  interests  of  parties.    Tho  complaint  must 
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describe  the  property  with  common  certainty,  and  must  specify  the  rights, 
shares,  and  interests  therein  of  all  the  parties,  as  far  as  the  same  are  known 
to  the  plaintiff.  If  -^  party,  or  the  share,  right,  or  interest  of  a  party,  is 
unknown  to  the  plaintin ;  or  if  a  share,  right,  or  interest  is  uncertain  or  con- 
tingent ;  or  if  the  ownership  of  the  inherit ?-nce  depends  upon  an  executory 
devise ;  or  if  a  remainder  is  a  contingent  remainder,  so  that  the  party  cannot 
be  named ;  that  fact  must  also  be  stated  in  the  complaint. 

§  1543.  Title  of  parties  may  be  trl  ;d.  The  title  or  interest  of  the 
plaintiff  in  the  property,  as  stated  in  the  complaint,  may  be  c  ;)ntroverted  by 
the  answer.  The  title  or  interest  of  any  defendant  in  *hA  property,  as  stated 
in  the  complaint,  may  also  be  controverted  by  his  answer,  or  tne  answer  of 
any  other  defendant ;  vind  the  title  or  interest  of  any  defendant,  as  stated  in 
hi:  answer,  may  be  controverted  by  the  answer  of  any  other  defendant. 
A  defendant  (has  controverting  the  title  or  interest  of  a  co-defendant,  must 
comply  with  section  521  of  this  act.  The  issues,  joined  as  prescribed  in  this 
section,  must  be  tried  and  determined  in  the  action. 

§  1544.  lasaes  of  fiact,  triable  by  jury.  An  issue  of  fact,  joined  in  the 
action  is  triable  by  a  jury.  Unless  the  court  directs  the  issues  to  be  stated, 
as  prescribed  in  section  070  of  this  act,  the  issues  may  be  tried  upon  the 
pleadings. 

§  1545,  When  title  to  be  ascertained  by  the  court  Where  a  defend- 
ant has  made  default  in  appearing  or  pleading,  or  where  a  party  is  an 
infant,  the  court  must  ascertain  the  rights,  shares  and  interests  of  the  several 
parties  in  the  property,  by  a  reference  or  otherwise,  before  interlocutory 
judgment  is  rendered  in  the  action, 

§  1546.  Interlocatory  Judgment  The  interlocutory  judgment  must 
declare  what  is  the  right,  share,  or  interest  of  each  party  in  the  property, 
as  far  as  the  same  has  been  ascertained,  and  must  determine  the  rights  of 
the  parties  therein.  Whetre  it  is  found,  by  ihe  verdict,  report,  or  decisicm, 
..r  where  it  appears  to  the  court,  upon  au  application  for  Judgment  in  favor 
of  the  plaintiff,  that  the  property,  or  any  part  thereof,  is  so  nrcumstanced 
that  a  partition  thereof  cannot  be  made  ^vithout  great  prejudice  to  the 
owners,  the  interlocutory  judgment,  except  r.  •  otherwise  specially  prescribed 
in  this  article,  must  direct  that  the  property,  or  the  part  thereof  which  is  sc 
circumstanced,  be  sold  at  public  auction.  Otherwise,  an  interlocutory  judg- 
ment in  favor  of  the  plaintiff,  must  rlirect  that  partition  be  made  between 
the  parties,  according  to  their  respective  rights,  shares  and  interests, 

§  1547.  Partial  partition ;  when  made.  Where  Ihe  right,  share,  and 
interest  of  a  party  has  been  ascertained  and  determiner!,  t:nd  -".he  rights, 
shares,  or  interests  of  the  other  parties,  as  between  themselves,  remain 
unascertained  or  undetermiued,  an  interlocutory  judgment  for  a  partition, 
rendered  as  prescribed  in  the  last  section,  must  direct  a  partition,  as  between 
the  party  whose  share  has  been  so  determined  and  the  other  partie,  to  the 
action.  \V  here  the  rights,  shares,  and  interests  of  two  or  more  parties  have 
been  thus  ascertained  and  determined,  the  interlocutory  judgment  may  also 
direct  the  partition  among  them  of  a  part  of  the  property,  proportionate  to 
their  aggregate  shares.  In  either  rase,  the  court  may,  from  tim(^  to  time,  as 
the  other  rights,  shares,  and  interests  are  ascertained  and  determined,  ren- 
der an  interlocutory  judgment,  directing  the  partiti:;:i,  in  like  manner,  of 
the  remainder  of  the  property.  Where  an  interlocutory  judgment  ib  ren- 
dered, in  a  case  specified  in  this  section,  the  court  may  direct  the  action  to 
be  severed^  and  ftnal  judgment  to  be  rendered,  with  respect  to  the  portion 
of  the  property  set  apart  to  the  parties,  whose  lights,  ahares  and  interests 
are  determined,  leaving  the  action  to  proceed  as  against  the  other  parties, 
with  respect  to  the  remainder  of  the  property ;  and,  if  necessary,  the  court 
may  direct  that  one  of  those  parties  be  subb  Jtuted  as  plaintiff, 
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§  1548.  Shares  may  be  set-off  in  common.  Where  two  or  more  par- 
ties to  an  action  for  paxtitioa,  make  it  appear  to  the  court,  that  they  desire 
to  enjoy  their  shares  in  common  with  each  other,  the  interlocutory  judgment 
may,  in  the  discretion  of  the  court,  direct  partition  to  be  so  made,  as  to  set- 
oflF  to  them  their  shares  of  the  real  property  partitioned,  without  partition 
as  between  themselves,  to  be  held  by  them  in  common. 

tl549.  Appointment  of  commissionera.  Where  the  interlocutory 
gment,  in  an  action  for  partition,  directs  a  partition,  it  must  designate 
three  reputable  and  disinterested  freeholders  as  commissioners,  to  make  the 
partition  so  directed. 

§  1550.  CrommissioneiB  to  be  sworn,  eta  Bach  of  the  commissioners 
must,  before  entering  upon  the  execution  of  his  duties,  subscribe  and  take 
an  oat  h  before  an  ofiicer  specified  in  section  842  of  this  act,  to  the  effect  that 
he  will  faithfully,  honestly,  and  impartially  discharge  the  trust  reposed  in 
him.  Each  commissioner's  oath  must  be  filed  with  the  clerk,  before  he 
enters  upon  the  execution  of  his  duties.  The  court  may,  at  any  time, 
remove  either  of  the  commissioners.  If  either  of  them  dies,  resigns,  neijr- 
lects,  or  refuses  to  serve,  or  is  removed,  the  court  may,  from  time  to  time,  by 
order,  appoint  another  person  in  his  place. 

§  1551.  Id. ;  i77lien  to  make  partition.  The  commissioners  must  forth- 
with proceed  to  make  partition,  as  directed  by  the  interlocutory  judgment, 
unless  it  appears  to  them,  or  a  majority  of  them,  that  partition  thereof,  or  of 
a  particular  lot,  tract,  or  other  portion  thereof,  cannot  be  made  without  great 
prejudice  to  the  owners ;  in  which  case  they  must  make  a  written  report  of 
that  fact  to  the  court. 

§  1552.  Partition ;  bow  made.  In  making  the  partition,  the  commis- 
sioners must  divide  the  property  into  distinct  parcels,  and  allot  the  several 
parcels  thereof  to  the  respective  parties,  quality  and  quantity  bein^  rela- 
tively considered,  according  to  the  respective  rights  and  interests  of  the  par- 
ties, as  fixed  by  the  interlocutory  judgment.  They  must  designate  the 
several  parcels  by  posts,  stones,  or  other  permanent  monuments.  They  may 
employ  a  surveyor,  with  the  necessary  assistants,  to  aid  them  in  so  doing. 

§  1553.  Provision  where  there  is  a  particular  estate.  Where  a  party 
has  a  right  of  dower  in  the  property,  or  a  part  thereof,  which  has  not  been 
admeasured,  or  has  an  estate  by  the  curtesy,  for  life,  or  for  years,  in  an 
undivided  share  of  the  property,  the  commissioners  may  allot  to  that  party 
.his  or  her  share  of  the  property,  without  reference  to  the  duration  of  the 
estate.  And  they  make  partition  of  the  share,  so  allotted  to  fhat  party, 
among  the  parties  who  are  entitled  to  the  remainder  or  reversion  thereof,  to 
be  enjoyed  by  them  upon  the  determination  of  the  particular  estate,  where, 
in  the  opinion  of  the  commissioners,  such  a  partition  can  be  made  without 
prejudice  to  the  rights  of  the  parties. 

§  1554.  Report  of  commissionerB.  All  the  commissioners  must  meet 
together  in  the  performance  of  any  of  their  duties ;  but  the  acts  of  a  majority 
so  met  are  valid.  They,  or  a  majority  of  them,  must  make  a  full  report  of 
their  proceedings,  under  their  hands,  specifying  therein  the  manner  in 
which  they  have  discharged  their  trust,  describing  the  property  divided,  and 
the  share  or  interest  in  a  share,  aliotted  to  each  pai*ty,  with  the  quantity, 
courses,  and  distances,  or  other  particular  description  of  each  share,  and  a 
description  of  the  posts,  stones,  or  other  monuments ;  and  specifying  the 
items  of  their  charges.  Their  report  must  be  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded,  and  must  be  filed  in  the 
office  of  the  clerk. 

§  1555.  Fees  and  expenses.  The  fees  and  expenses  of  the  commis- 
sioners, including  the  expense  of  a  survey,  when  it  is  made,  must  be  taxed 
under  the  direction  of  the  court ;  and  the  amount  thereof  must  be  paid  by 
the  plaintiff,  and  allowed  as  part  of  his  costs. 
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§  1556.  CSonflnning  or  setting  aside  report  The  court  must  confirm 
OT  set  aside  the  report,  and  may,  if  necessary,  appoint  new  commissioners, 
who  must  proceed  as  directed  in  this  article. 

§  1557.  Final  judgment  on  report  Effect  thereof  Upon  the  con- 
firmation, by  the  court,  of  the  report  of  the  commissioners  making  parti- 
tion, final  judgment,  that  the  partition  be  firm  and  effectual  forever,  must 
be  rendered,  which  is  binding  and  conclusive  upon  the  following  persons : 

1.  The  plaintiff ;  each  defendant  upon  whom  the  summons  was  served, 
either  personally,  or  without  the  State,  or  by  publication,  pursuant  to  an 
order  obtained  for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act ; 
and  the  legal  representatives  of  each  party,  specified  in  this  subdivision.  So 
much  of  section  445  of  this  act,  as  requires  the  court  to  allow  a  defendant  to 
defend  an  action,  after  final  judgment,  does  not  apply  to  an  action  for  par- 
tition, 

2.  Each  person  claiming  from,  through,  or  under  such  a  party,  by  title 
accruing  after  the  filing  of  the  judgment-roll,  or  after  the* filing,  in  the 
proper  county  clerk's  office,  of  a  notice  of  the  pendency  of  the  action,  as  pre- 
scribed in  article  ninth  of  this  title. 

3.  Each  person,  not  in  being  when  the  interlocutory  judgment  is  rendered, 
who,  by  the  happening  of  any  contingency,  becomes  afterwards  entitled  to  a 
beneficial  interest  attaching  to,  or  an  estate  or  interest  in,  a  portion  of  the 
property,  the  person  first  entitled  to  which,  or  other  virtual  representative 
whereof,  was  a  party  specified  in  the  first  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  party  whose  right  and  interest  are 
expressly  reserved  and  left  unaffected,  as  prescribed  in  section  1539  of  this 
act,  or  to  a  person  claiming  from,  through,  or  under  such  a  party. 

8  1558.  Judgment  mnst  direct  delivery  of  possession.  The  final 
judgment  must  also  direct  that  each  of  the  parties,  who  is  entitled  to  posses- 
sion of  a  distinct  parcel  allotted  to  him,  be  let  into  the  possession  thereof, 
either  immediately,  or  after  the  determination  of  the  particular  estate,  as  the 
case  requires. 

§  1559.  Costs ;  how  awarded ;  Id. ;  against  unknown  parties.    The 

final  judgment  for  the  partition  of  the  property  must  also  award,  that  each 
defendant  pay  to  the  plaintiff  his  proportion  of  the  plaintiff's  costs,  includ- 
ing the  extra  allowance.  The  sum  to  be  paid  by  each  must  be  fixed  by  the 
court,  according  to  the  respective  rights  of  the  parties,  and  specified  in  the 
judgment.  If  a  defendant  is  unknown,  his  proportion  of  the  costs  must  be 
fixed  and  specified  in  like  manner.  An  execution  against  an  unknown 
defendant  may  be  issued,  to  collect  the  costs  awarded  against  him,  as  if  he 
was  named  in  the  judgment;  and  his  right,  share,  or  interest  in  the  prop- 
erty may  be  sold  by  virtue  thereof,  as  if  he  was  named  in  the  execution. 

§  1560.  Sale  of  property  when  directed  If  the  commissioners,  or  a 
majority  of  them,  report  that  the  property,  or  a  particular  lot,  tract,  or  other 
portion  thereof,  is  so  circumstanced,  that  a  partition  thereof  cannot  be  made, 
without  great  prejudice  to  the  owners  thereof,  the  court  if  it  is  satisfied  that 
the  report  is  just  and  correct,  may  thereupon,  except  as  otherwise  expressly 
prescribed  in  this  article,  modify  the  interlocutory  judgment,  or  render  a 
supplemental  interlocutory  judgment,  reciting  the- facts,  and  directing  that 
the  property,  or  the  distinct  parcel  thereof  so  circumstanced,  be  sold  by  a 
referee,  designated  in  the  judgment,  or  by  the  sheriff. 

S  1561.  Reference  to  inquire  as  to  creditors.  Before  an  interlocutory 
judgment  for  the  sale  of  real  property  is  rendered,  in  an  action  for  partition, 
the  court  must,  either  with  or  without  application  by  a  party,  direct  a  refer- 
ence, to  ascertain  whether  there  is  any  creditor,  not  a  party,  who  has  a  lien 
on  the  undivided  share  or  interest  of  any  party.    But  the  court  may  direct 
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or  dispense  with  such  a  reference,  in  its  discretion,  where  a  party  produces 
a  search,  certified  by  the  clerk,  or  by  the  clerk  and  register,  as  the  case 
requires,  of  the  county  where  the  property  is  situated ;  and  it  appears  there- 
from, and  by  the  affidavits,  if  any,  produced  therewith,  that  there  is  no  such 
outstanding  lien. 

g  1562.  Daty  of  referee.  Where  a  reference  is  directed,  as  prescribed 
in  the  last  section,  the  referee  must  cause  a  notice  to  be  published  once  in 
each  week  for  six  successive  weeks  in  siLch  newspaper  published  in  the  county 
wherein  the  place  of  trial  is  designated  as  shall  be  designated,  by  the  court  directing 
said  reference,  and  also  in  a  newspaper  published  in  each  county  wherein  the 
property  is  situated,  requiring  each  person  not  a  party  to  the  action,  who,  at 
the  date  of  the  order,  had  a  lien  upon  any  undivided  share  or  iuterest  in  the 
property,  to  appear  before  the  referee,  at  a  specified  place,  and  on  or  before 
a  specified  day,  to  prove  his  lien,  and  the  true  amount  due  or  to  become  due 
to  him  by  reason  thereof.  The  referee  must  report  to  the  court,  with  all  con- 
venient speed,  the  name  of  each  creditor  whose  lien  is  satisfactorily  proved 
before  him,  the  nature  and  extent  of  the  lien,  the  date  thereof,  and  the 
amount  due  or  to  become  due  thereupon.    [Am'd  Ch.  686  op  1887.] 

S  1663.  Money  to  be  paid  into  court  If  it  appears  by  the  pleadings, 
or  Dy  the  evidence  in  the  action,  or  by  the  report,  that  there  was,  at  the  date 
of  the  order,  any  existing  lien  upon  the  share  or  interest  of  a  party  in  the 
property,  the  interlocutory  judgment,  directing  the  sale,  must  also  direct 
the  officer  making  it  to  pay  into  court  the  portion  of  the  money,  arising 
from  the  sale  of  the  share  or  interest  of  that  party,  after  deducting  the  por- 
tion of  the  costs  and  expenses  for  which  it  is  liable. 

g  1564.  Ajiplication  for  money.  Where  money  is  paid  into  court,  in 
a  case  specified  in  the  last  section,  the  party  may  apply  to  the  court  for  an 
order  directing  that  the  money,  or  such  part  thereof  as  he  clailns,  be  paid 
to  him.    Upon  such  an  application,  he  must  produce  the  following  papers : 

1.  An  cmdavit,  made  by  himself,  or  if  a  sufficient  excuse  is  shown,  by 
his  agent  or  attorney,  stating  the  true  amount  actually  due  on  each  incum- 
brance, and  the  name  and  residence  of  the  owner  of  the  incumbrance,  as 
far  as  they  are  known,  or  can  be  ascertained  with  due  diligence. 

2.  An  affidavit,  showing  service  of  a  notice  of  the  application  upon  each 
owner  of  an  incumbrance.  Service  of  the  notice  within  the  State,  must  be 
personal,  or  by  leaving  it  at  the  owner's  residence,  with  some  person  of 
suitable  age  and  discretion,  at  least  fourteen  days  previous  to  the  applica- 
tion. Service,  without  the  State,  if  personal,  must  be  made  at  least  twenty 
days  previous  to  the  application.  If  the  owner  of  the  incumbrance  resides 
without  the  State,  and  the  place  of  his  abode  cannot  be  ascertained,  with 
reasonable  diligence,  notice  may  be  served  upon  him  by  publishing  it  in  the 
newspaper  printed  at  Albany,  in  which  legal  notices  are  required  to  be 
published,  once  in  each  week  for  the  four  weeks  immediately  preceding  the 
applicatioTi. 

Upon  the  application,  the  court  must  make  such  an  order  as  justice 
requires, 

§  1565.  Payment  of  incumbrancea.  When  the  whole  amount  of  the 
unsatisfied  liens  upon  an  undivided  share,  which  were  existing  at  the  date  of 
the  order  of  reference,  has  been  ascertained,  the  court  must  order  the  por- 
tion of  the  money  so  paid  into  court,  on  account  of  that  share,  to  be  dia- 
^tributed  among  the  creditors  having  the  liens,  according  to  the  priority  of 
each  of  them.  "Where  the  incumbrancer,  is  not  a  party  to  the  action,  the 
clerk  or  other  officer,  by  whom  the  lien  is  paid  off,  must  procure  satisfaction 
thereof  to  be  acknowledged  or  proved,  as  required  by  law,  and  must  cause 
the  incumbrance  to  be  duly  satisfied  or  cancelled  of  record.  The  expense 
of  so  doing  must  be  paid  out  of  the  portion  of  the  money  in  court,  belonging 
to  the  party,  by  whom  the  incumbrance  was  payable, 
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§  1566.  Other  parUes  not  to  be  delayed.  The  proceedings  to  ascer- 
tain and  settle  the  liens  upon  an  undivided  share,  as  prescribed  in  the  last 
three  sections,  shall  not  aifect  any 'Other  party  to  the  action,  or  delay  the 
paying  over  or  investing  of  money,  to  or  for  the  benefit  of  any  other  party, 
upon  whose  share  or  interest  in  the  property  there  does  not  appear  to  be 
any  existing  lien. 

§  1567.  Sale  of  dower  interest  Where  a  party  has  an  existing  right 
of  dower  in  the  entire  property  directed  to  be  sold,  at  the  time  when  an 
interlocutory  judgment  for  a  sale  is  rendered  in  an  action  for  partition,  the 
court  must  consider  and  determine  whether  the  interests  of  all  the  parties 
require,  that  the  right  of  dower  should  be  excepted  from  the  sale,  or  that  it 
should  be  sold. 

§  1568.  Purchaser  to  hold  the  property  free  therefrom.  If  a  sale 
of  the  property,  including  the  right  of  dower,  is  directed,  the  interest  of  the 
party  entitled  to  the  right  of  dower  shall  pass  thereby ;  and  the  purchaser, 
his  heirs  and  assigns,  shall  hold  the  property  free  and  discharged  from  any 
claim,  by  virtue  of  that  right.  In  that  case,  the  dowress  is  entitled  to 
receive,  from  the  proceeds  of  the  sale  of  the  whole^  property,  a  gross  sum, 
in  satisfaction  of  her  right  of  dower,  or  to  have  one-third  of  tjiose  proceeds 
paid  into  court,  for  the  purpose  of  being  invested  for  her  benefit,  as  pre- 
scribed in  the  next  section  with  respect  to  the  dowress  of  an  undivided  share. 

§  1569.  Gross  som  to  be  paid  to  or  invested  fiDr  tenant  in  dower, 

etc.  A  party  to  an  action  for  partition,  who  has  a  right  of  dower,  or  is  a 
tenant  for  life,  or  for  years,  in  or  of  an  undivided  share  of  the  property  sold, 
is  entitled  to  receive,  from  the  proceeds  of  the  sale,  a  gross  sum,  to  be  fixed, 
according  to  the  principles  of  law  applicable  to  annuities,  in  satisfaction  of 
his  or  her  estate  or  interest.  The  written  consent  of  the  party  to  receive 
such  a  gross  sum,  acknowledged  or  proved,  and  certified,  in, like  manner  as 
a  deed  to  be  recorded,  must  be  filed  at  the  time  of,  or  before,  the  filing  of 
the  report  of  sale ;  othervdse,  the  court  must  direct  that,  out  of  the  proceeds 
of  the  sale,  which  belong  to  the  undivided  share  to  which  the  estate  or 
interest  attaches,  one-third,  in  case  of  a  dowress,  and  in  any  other  case 
arising  under  this  section,  the  entire  proceeds,  or  such  a  proportion  theref 
as  fairly  represents  the  interest  of  the  holder  of  the  particular  estate,  be 
paid  into  court,  for  the  purpose  of  being  invested  for  his  or  her  benefit. 

§  1570.  Interests  of  owners  of  future  estates  to  be  inrotected. 

Where  it  appears,  that  a  party  to  the  action  has  an  inchoate  right  of  dower» 
or  any  other  future  right  or  estate,  vested  or  contingent,  or  that  any  person 
or  persons  not  in  being  who  may  by  any  contingency  become  .entitled  to  any 
interest  or  estate^  in  the  property  sold,  the  court  must  fix  the  proportional 
value  of  the  right  or  estate,  according  to  law  applicable  to  annuities  and 
survivorships,  or  set  aside  so  much  of  the  proceeds  of  sale  to  which  the  con- 
tingency attaches^  and  must  direct  that  proportion  of  the  proceeds  of  sale 
to  be  invested,  secured,  or  paid  over,  in  such  manner  as  it  deems  best  cal- 
culate<i  to  protect  the  rights  and  interests  of  the  parties.  [Am*d  ch.  581  of 
1892.] 

§  1571.  Married  woman  may  release  her  interest  A  married  woman 
may  release  to  her  husband  her  inchoate  right  or  dower,  in  the  property 
directed  to  be  sold,  by  a  written  instrument,  duly  acknowledged  by  her  and 
certified,  as  required  by  law  with  respect  to  the  acknowledgment  of  a  con- 
veyance to  bar  her  dower ;  which  must  be  filed  with  the  clerk.  Thereupon, 
the  share  of  the  proceeds  of  the  sale,  arising  from  her  contingent  interest, 
must  be  paid  to  her  husband. 

§  1572.  Unkno'wn  O'wners.  If  a  person,  entitled  to  an  estate  or  interest 
in  the  property  sold,  is  made  a  party  as  an  unknown  defendant,  the  court 
must  provide  for  the  protection  of  his  rights,  as  far  as  may  be,  as  if  he  was 
known  and  had  appeared. 
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§  1573.  Sale ;  teruuei  of  credit  thereupon.  The  court  mast,  in  the  inter- 
locutory judgment  for  a  sale,  direct  the  terms  of  credit  which  may  be  allowed 
for  any  portion  of  the  purchase-money,  of  which  it  thinks  proper  to  direct 
the  investment,  and  for  any  portion  of  the  purchase-money,  which  is  required 
to  be  invested  for  the  benefit  of  a  person,  as  prescribed  in  this  article. 


§  1574.  Credit ;  hoi77  Becured.  The  portion  of  the  purchase-money,  for 
which  credit  is  so  allowed,  must  always  be  secured  at  interest,  by  a  mort- 
gage upon  the  property  sold,  with  a  bond  of  the  purchaser ;  and  by  such 
additional  security,  if  any,  as  the  court  prescribes. 

§  1575.  Separate  securLtieB.  The  officer  making  the  sale  may  take 
separate  mortgages  and  other  securities,  in  the  name  of  the  county  treasurer 
of  the  county  m  which  the  property  is  situated,  for  such  convenient  portions 
of  the  purchase-money,  as  are  directed  by  the  court  to  be  invested ;  and  in 
the  name  of  the  owner,  for  the  share  of  any  known  owner  of  full  age,  who 
desires  to  have  it  invested. 

§  1576.  Report  of  sale.  Immediately  after  completing  the  sale,  the 
officer  making  it  must  file  with  the  clerk  his  report  thereof,  under  oath,  con- 
taining a  description  of  each  parcel  sold,  the  name  of  the  purchaser  thereof, 
and  the  price  at  which  it  was  sold. 

§  1577.  Final  judgment ;  effect  thereof  If  the  sale  is  confirmed  by 
the  court,  a  final  judgment  must  be  entered,  confirming  it  accordingly; 
directing  the  officer  making  it  to  execute  the  proper  conveyances,  and  take 
the  proper  securities,  pursuant  to  the  sale ;  and  also  directing  concerning 
the  application  of  the  proceeds  of  the  sale.  Such  a  final  judgment  is  bind- 
ing and  conclusive  upon  the  same  persons,  upon  whom  a  final  judgment  for 
partition  is  made  binding  and  conclusive  by  section  1557  of  this  act ;  and  it 
effectually  bars  each  of  those  persons,  who  is  not  a  purchaser  at  the  sale, 
from  all  right,  title,  and  interest  in  the  property  sold. 

§  1578.  Id. ;  effect  thereof  upon  incumbrancers  Such  a  final  judg- 
ment is  also  a  bar  against  each  person,  not  a  party,  who  has,  at  the  time 
when  it  is  rendered,  a  general  lien  by  judgrnent  or  decree  on  the  undivided 
share  or  interest  of  a  party,  if  notice  was  given  to  appear  before  the  referee, 
and  make  proof  of  liens,  as  prescribed  in  section  1562  of  this  act,  and  also 
against  each  person  made  a  party ^  who  then  has  a  specific  lien  on  any  such  undi- 
vided share  or  interest;  but  a  person  having  any  such  specific  lien  appearing  of 
record  at  the  time  of  the  filing  of  the  notice  of  the  pendency  of  the  action,  who- is 
not  made  a  party ^  is  not  affected  by  such  judgment.     [Am'd  Ch.  393  op  1883.] 

§  1579.  CoBtB  and  expenses ;  how  paid.  Where  final  judgment,  con- 
firming a  sale,  is  rendered,  the  costs  of  each  party  to  the  action,  and  the 
expenses  of  the  sale,  including  the  officers'  fees,  must  be  deducted  from  the 
proceeds  of  the  sale,  and  each  party's  costs  must  be  paid  to  his  attorney. 
6ut  the  court  may,  in  its  discretion,  direct  that  the  costs  and  eicpenses  of 
any  trial,  reference,  or  other  proceeding  in  the  action,  be  paid  out  of  the 
share  of  any  party  in  the  proceeds,  or  may  render  judgment  against  any 
party  therefor.  Where  a  proportion  of  the  proceeds  is  to  be  paid  to,  or 
invested  for  the  benefit  of,  any  person,  as  prescribed  in  any  provision  of  this 
article,  the  amount  thereof  must  be  determined  by  the  residue  of  the  entire 
proceeds,  remaining  after  deducting  the  costs  and  expenses  chargeable 
against  them. 

§  1580.  Distribution  of  proceeds.  The  proceeds  of  a  sale,  after  deduct- 
ing therefrom  the  costs  and  expenses  chargeable  against  them,  must  be 
awarded  to  the  parties  whose  rights  and  interests  have  been  sold,  in  propor- 
tion thereto.    The  sum  chargeable  upon  any  share,  to  satisfy  a  lien  thereon, 
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must  be  paid  to  the  creditor,  or  retained,  subject  to  the  order  of  the  court ; 
and  the  remainder,  except  as  otherwise  prescribed  in  this  article,  must  be 
paid,  by  the  officer  making  the  sale,  to  the  party  owning  the  share,  or  his 
Idgal  representatives,  or  into  court  for  his  use. 

§  1581.  Shares  of  infiamtB.  Where  a  party  entitled  to  receive  a  portion 
of  the  proceeds  is  an  infant,  the  court  may  direct  it  to  be  invested  in  perma- 
nent securities,  at  interest,  in  the  name  and  for  the  benefit  of  the  infant;  or 
it  may  direct  it  paid  over  to  the  general  guardian  of  the  said  in/ant,  when  the 
guardian  shall  have  executed  to  such  infant  a  bond  with  two  sureties  which 
shall  be  approved  by  the  court;  or,  if  any  of  the  moneys  arising  from  the 
proceeds  of  such  sale  shall  have  been  paid  to  the  county  treasurer,  and  on 
due  proof  that  such  money  has  remained  uninvested  in  permanent  securities 
for  the  space  of  three  months,  may  direct  the  same  to  be  paid  to  the  general 
guardian  of  such  infant,  upon  his  giving  an  undertaking  in  an  amount,  and 
with  sureties  satisfactory  to  the  court,  for  the  faithful  execution  of  his  trust 
[Am'd,  ch.  568  of  1892.     In  eflEect  May  13,  1892.] 

g  1582.  SharoA  of  unknovm  and  abifliit  ownon.     Where  a  perBon  has  been  made  a 
defendant  as  an  unknown  person,  or  where  the  name  of  a  defendant  is  unknown,  or 
where  the  summons  has  been  served  upon  a  defendant  without  the  state,  or  by  publica- 
tion, and  he  has  not  appeared  in  the  action,  the  court  must  direct  his  portion  to  be  in- 
vested in  permanent  securities,  at  interest,  for  his  benefit,  until  claimed  by  him  or  his 
legal  represeutatives;  ^ut  after  the  lapse  of  twenty  five  years  from  the  time  of  the  pay. 
ment  into  court,  or  to  the  treasurer  of  any  county,  of  any  portion  of  the  proceeds  of  the 
sale  of  real  property,  for  unknown  heirs,  heretofore  or  hereafter  to  be  made  in  any  ac- 
tion of  partition,  without  any  claim  therefor  having  been  made  by  any  person  entitled 
thereto,  and  upon  there  being  made  and  presented  to  the  court,  at  a  special  term  thereof, 
proof,  by  petition  or  otherwise,  showing  to  the  satisfaction  of  the  court,  that  due  in- 
quiry for  such  unknown  heirs,  or  their  representatives,  has  been  made  and  that  they 
cannot  be  found,  and  that  no  claim  has  been  made  for  such  portion  of  said  proceeds  by 
any  person  entitled  thereto,  proceedings  shall  thereupon  be  taken  in  said  court,  and  an 
investigation  had  therein  as  to  the  heirship,  death  or  whereabouts  of  such  unknown 
heirs  or  their  representatives,  and  as  to  the  known  heirs  of  the  ancestor  of  such  un- 
known heirs,  the  next  of  kin,  representatives  and  distributees  of  such  known  heirs,  and 
as  to  all  persons  interested  in  such  proceeds,  and  their  respective  interests  therein,  and 
the  sidd  court  shall,  by  an  order  made  in  the  action,  direct  that  a  notice  entitled  in  the 
action  and  signed  by  the  petitioner,  or  his  attorney,  and  directed  to  such  unknown  heirs 
or  their  representatives,  and  to  known  heirs,  their  next  of  kin,  representatives,  or  dis- 
tributee^ and  all  persons  interested  in  such  proceeds,  be  served  upon  them  by  the  pub- 
lication tiiereof ,  the  same  to  he  published  once  in  each  week  for  six  successive  weeks  in 
a  newspaper  published  in  the  county  where  the  action  was  brought,  and  in  such  other 
newspa{)ers  as  the  court  may  direct,  ordering  and  requiring  such  unknown  heirs,  or 
their  representatives,  and  all  known  heirs,  their  next  of  kin,  or  representatives,  and  all 
persons  interested  in  such  proceeds,  and  each  of  them  to  be  and  appear  in  said  court  at 
a  special  term  thereof,  at  a  time  and  place  to  be  specified  in  said  order  and  notice,  and 
at  least  six  weeks  from  the  date  of  the  first  publication  of  such  notice,  to  then  and  there 
establish  their  heirship  and  identity,  kinship  and  interest,  and  submit  any  proof,  as  to 
such  unknown  heirs,  or  their  representatives,  and  the  known  heirs,  their  next  of  kin, 
representatives  or  distributees,  and  all  persons  interested  and  their  interest  in  such  pro- 
ceeds, they  may  desire  and  that  in  case  of  their  default  in  so  doing,  that  the  said  pro- 
ceeds will  be  distributed  and  paid  over  to  the  known  heirs  of  the  ancestor  from  whom 
such  unknown  heirs  derived  title  thereto,  and  to  their  heirs,  next  of  kin,  representa- 
tives, distributees  and  assigns,  and  that  they  and  each  of  them  shall  thereafter  be  for- 
ever barred  of  and  from  all  and  everv  cause  or  causes  of  action  for  such  proceeds,  or  on 
account  thereof,  or  growing  out  of  the  distribution  thereof,  and  of  and  from  all  right, 
title,  claim  and  interest  in  and  to  such  proceeds,  and  shall  be  deemed  to  have  surren- 
dered all  right,  claim  and  interest  in  and  to  such   proceeds.     The  order  must  contain  a 
direction  that  a  copy  of  the  notice  must  be  served  on  each  of  the  persons  named  in  the 
order,  if  within  the  state,  in  the  manner  prescribed  for  the  service  of  a  summons  on  a 
defendant  in  an  action  in  the  supreme  court,  at  least  twenty  days  before  the  time  speci- 
fied in  the  notice.     The  publication  of  such  notice,  as  required  by  said  order,  is  hereby 
made  and  shall  be  deemed  and  taken  for  all  purposes  to  be  due  and  complete  service 
npon  each  and  every  of  such  unknown  heirs  or  their  representatives,  and  the  known 
heirs,  their  next  of  kin,  and  representatives,  and  all  persons  interested  in  such  pro- 
ceeds, of  due  notice  of  the  proceedings  to  distribute  and  pay  out  such  proceeds,  and 
shall  be  conclusive  upon  each  and  all  of  them.     Proof  of  such  personal  service  may  be 
made  by  the  affidavit  of  the  person  making  the  same,  and  proof  of  the  publication  of 
such  notice  may  he  made  by  affidavit  of  the  publisher  of  such  paper  or  papers.     At  the 
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time  and  place  specified  in  the  said  order  and  notice,  snch  unknown  heirs  or  their  rep- 
rest^ntatives,  and  all  known  heirs,  their  next  of  kin,  representatives  or  distributees, 
devisees,  and  all  persons  Interested  in  such  proceeds,  shall  appear  in  court,  in  person  or 
by  attorney,  and  make  proof  establishing  their  heirship  and  identity,  kinship  and  inter- 
est in  such  proceeds,  and  upon  proof  being  made  to  the  satisfaction  of  the  court  of  the 
heirship  and  identity  of  the  unknown  heirs,  the  proceeding  for  distribution  shall  be 
dismissed.  And  if  such  unknown  heirs  or  their  repreeientatives,  do  not  so  appear  in 
court  at  the  time  and  place  spexsified  in  such  notice  and  order,  to  establish  their  neirship 
aud  identity,  kinship  or  interest,  they  and  each  of  them,  and  every  person  claiming 
under  or  through  them,  shall  thereafter  be  forever  barred  of  and  from  all  and  ever>* 
cause  or  causes  of  action  for  such  proceeds,  or  on  account  thereof,  or  growing  out  of  tlie 
distribution  of  such  proceeds,  and  of  and  from  all  right,  title,  claim  and  interest  in  and 
to  such  proceeds,  and  shall  be  deemed  to  have  surrendered  all  right,  claim  and  interest 
in  and  to  such  proceeds.  And  upon  proofs  being  made  of  such  publication,  and  show- 
ing to  the  satisfaction  of  the  court  that  such  unknown  heirs  or  their  representatives 
cannot  be  found,  or  are  dead,  the  said  court  shall  have  power  to  decree  accordingly, 
and  to  decree  that  the  share  or  interest  of  such  unknown  heirs  in  such  real  property 
was  vested,  at  the  time  of  such  sale,  in  the  known  heirs  of  the  ancestor  from  whom  such 
unknown  heirs  derived  title  thereto,  and  to  decree  that  the  unclaimed  portion  of  such 

Proceeds  was  vested  at  the  time  of  such  payment  in  such  known  heirs,  and  that  such 
eirs,  their  heirs,  next  of  kin,  representatives,  distributees,  devisees  and  assigns,  are 
entitled  thereto;  and  the  sud  court  shall  make  an  order  in  such  action,  directing  the 
payment  to  them,  or  their  assigns,  of  the  respective  shares  or  portions  of,  or  interest  in 
such  proceeds  to  which  they  are  entitled;  and.  which  order  shall  be  entered  in  the  office 
of  the  clerk  of  the  county  where  the  original  action  was  brought,  ^and  after  having  been 
BO  entered  for  three  months,  shall  be  conclusive  evidence  of  the  regularity  of  the  pro- 
ceedings upon  which  it  is  based,  and  of  all  the  facts  set  forth  therein;  and,  upon  serv- 
ing upon  the  county  treasurer  a  certified  copy  of  such  order,  the  treasurer  shall  so  pay 
over  and  distribute  such  proceeds,  after  deducting  his  lawful  commissions,  and  shall 
thereupon  be  exempt  from  all  liability  on  account  thereof;  and  if  any  such  proceeds 
shall  have  been  paid  over  by  any  county  treasurer  to  the  treasurer  of  the  state  of  New 
York,  under  the  provisions  of  section  seven  hundred  and  fifty- three  of  this  act,  due  no- 
tice of  said  applications  and  proceedings  shall  be  given  to  the  comptroller  of  the  state 
of  New  York,  and  the  said  proceeds  shall  be  paid  out  by  the  treasurer  of  the  state  of 
New  York,  as  provided  by  sections  seven  hundred  and  fiftv-one  and  seven  hundred  and 
fifty- three  of  this  act,  and  upon  such  payment  he  shall  tnereupon  be  exempt  from  all 
liability  on  account  thereof.     [Am'd  bt  Ch.  203  OF  18d8.] 

§  1583.  Id. ;  of  tenants  of  partionlar  estates.  Where  a  portion  of  iuxs 
proceeds,  representing  an  undivided  share  or  interest,  is  invested  for  the 
benefit  of  a  tenant  for  life,  or  for  years,  or  of  a  widow,  as  prescribed  in  tho 
foregoing  provisions  of  this  article,  the  court  must  cause  it  to  be  invested  in 
permanent  securities,  at  interest,  and  the  interest  to  be  paid,  from  time  to 
time  as  it  accrues,  to  the  person  for  whose  benefit  it  is  invested,  while  his  or 
her  right  continues. 

§  1584.  Court  may  require  secnzity  to  refund.  The  court  may,  in  its 
discretion,  require  any  person,  before  he  receives  his  portion  of  the  proceeds 
of  the  sale,  tx)  give  such  security  as  it  directs,  to  the  people,  or  to  such  parties 
or  other  persons  as  it  prescribes,  to  refund  the  same,  or  a  portion  thereof, 
with  interest,  if  it  thereafter  appears  that  he  was  not  entitled  thereto. 

§  1585.  Security  to  be  taken  in  name  of  county  treasurer.  A  security 
i:aken  under  any  provision  of  this  article,  except  as  other \snse  speciall^r  pre- 
scribed therein,  must  be  taken  in  the  name  and  official  title  of  the  county 
treasurer  of  the  county  in  which  the  property  sold  is  situated.  ^  He,  and  his 
successors  in  office,  must  hold  the  same  for  the  use  and  benefit  of  the  per 
sens  interested,  subject  to  the  order  of  the  court. 

§  1586.  Action  thereupon.    The  court  may,  in  its  discretion,  and  upon 
such  terms  and  conditions  as  justice  requires,  make  an  order,  allowing  a  per 
son,  interested  in  a  security  specified  in  the  last  section  to  maintain  ar. 
action  thereupon  in  the  name  of  the  county  treasurer. 

§  1587.  Ck>mpensation  to  equalize  partition.  Where  it  appears  that 
partition  cannot  be  made  equal  between  the  parties,  according  to  their 
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%«^K^  i.ve  ri^hti^  wilbcut  prejadice  to  the  rights  or  interests  of  some  of  them, 
t*ie  final  jaogment  may  award  compensation  to  be  made  by  one  foziy  to 
another  for  eqnality  of  partition.  But  compensation  cannot  be  so  awamed 
a^^ainst  a  party  who  is  unknown,  or  whose  name  is  unknown:  Nor  can  it 
be  awarded  against  an  infant,  unless  it  appears,  that  hd  has  personal  prop* 
erty  sufficient  to  pay  it,  and  that  his  interest  wUl  be  promo te'^'^'^»reby. 

g  1588.  .Proceedings  on  death  of  parties.  If,  upon  the  death  of  one  of 
two  or  more  plaintiffs,  or  one  of  two  or  more  defendants,  in  an  action  for 
partition,  the  interest  of  the  decedent  in  the  property  passed  to  a  person, 
not  a  party  to  the  action,  the  latter  may  be  made  oefendant  by  the  order  of 
the  court;  and  a  supplemental  summons  may  be  issued,  to  bring  him  in 
accordingly. 

§  1689.  Rents,  eta,  may  be  acljnsted.  Nothing  contained  in  this  artide 
prevents  the  courts  from  a^usting,  in  the  interlocutory  or  final  judgment  or 
O'jherwise,  as  the  case  requires,  the  rights  of  one  or  more  of  the  parties,  as 
against  any  other  party  or  parties,  by  reason  of  the  receipt,  by  the  latter,  of 
more  than  his  or  their  proper  proportion  of  the  rents  or  profits  of  a  shue,  or 
part  of  a  share. 

§  1590  Partition  by  goardian  of  in£uit,  committee  of  Innatic,  eta 

Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard,  holds  real  property, 
in  joint  tenancy  or  in  common,  the  general  guardian  of  the  infant,  or  the 
committee  of  the  idiot,  lunatic,  or  habitual  drunkard,  may  apply  to  the 
supreme  court,  or  to  the  county  court  of  the  county,  or  to  a  superior  dty 
eoort  of  the  city,  wherein  the  real  property  is  situated,  for  authority  to  agree 
to  a  partition  of  the  real  property. 

§  1591  Contents  of  petition.  Such  an  application  must  be  by  a  jpeiir 
tion,  which  must  describe  the  real  property  proposed  to  be  partitioned; 
must  state  the  rights  and  interests  of  the  several  owners  therectf ;  must 
specify  the  particular  partition  proposed  to  be  made ;  and  must  be  verified 
by  aindavit.  The  court  may  order  notice  of  the  application  to  be  given  te 
such  rei^ons  as  it  thinks  proper. 

§  1592.  Court  may  authorize  partition.  If  after  due  inquiry  into  the 
merits  of  the  application  by  a  reference  of  otherwise,  the  court  is  of  the 
opinion  that  the  interests  of  the  iufaut,  or  of  the  idiot,  lunatic  or  habitual 
drunkard  will  be  promoted  by  the  partition,  it  may  make  an  order  author- 
izing the  partitioner  to  agree  to  the  partition  proposed,  and  in  the  name  of 
the  infant,  or  of  the  idiot,  lunatic,  or  habitual  drunkard,  to  execute  releases 
of  his  right  and  interest  in  and  to  that  part  of  the  property  which  falls  to 
the  shares  of  the  other  joint-tenants  or  tenants  in  common.  T?ie  court  may^ 
in  its  discretion^  for  the  furtherance  of  the  interest  of  said  infant,  idiot,  lunatic  or 
habitual  drunkard,  direct  partition  to  be  so  made  as  to  set  off  to  him  or  them  his  or 
their  share  in  common  with  any  of  the  other  owners,  provided  the  consent  in  tmUnff 
thereto  of  sitch  otoners  shaU  be  first  obtained.     [Am'd  Ch.  208  OF  1886.J 

S1593.  Eflfect  of  relea8e&  Beleases  so  executed  have  the  same  validity 
effect,  as  if  they  were  executed  by  the  person  in  whose  behalf  they  are 
executed,  and  as  if  the  infant  was  of  full  age,  or  the  idiot,  lunatic,  haUtoal 
drunkard  was  of  sound  mind,  and  competent  to  manage  his  affairs. 

§  1694.  When  tiie  State  is  Interested.  The  people  of  the  Btate  may 
be  made  a  party  defendant  to  an  action  for  the  partition  of  real  property,  in 
the  same  manner  as  a  private  person.  In  such  a  case,  the  summons  must  be 
eerved  upon  the  attorney-general,  who  must  appear  in  behalf  of  the  peeqsle. 

§  1595.  lEhcempUfied  copy  of  Judgment  may  be  recorded.    An  ex« 

emplified  copy  of  the  judCTient-roll,  or  of  the  final  ju^^^ent,  in  an  actkm 
for  partition^  may  be  recorded  in  the  office  for  recording  deedsi  in  each  coantf 
ifi  which  any  real  property  affected  thereby  is  situateo* 

AjBticlk  TRmn. 
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bfKUKa  X69a.  Who  may  be  joined  aa  defcndanta. 

ISftS,  Id. }  where  defendants  claim  m  severalty. 

1600.  Damages  may  be  recovered ;  how  eetimalad. 

1601.  Id. ;  in  action  against  alienee  of  hnabaiuL 

1602.  Id. }  where  several  paroels,  etc 

1603.  Id. ;  against  heirs,  etc.,  aliening  land, 

1604.  Action  Darred  by  assigmnent  of  dowezw 

1605.  CoUnsive  recovery  not  to  prejudice  infSuit. 

1606.  Complaint. 

1607.  Interlocutory  judgment  for  admeasurement. 

1608.  Oath  of  commissioners^  etc.,  removal,  filling  vacancy. 

1609.  Dower,  how  admeasured. 

1610.  Report  thereupon. 

1611.  Setting  aside  report. 

1612.  Fees  and  expenses. 

1613.  Final  judgment. 

1614.  Plaintiff  may  recover  sum  awarded ;  court  may  modify  judgment. 

1615.  Junior  incumbrancers ;  not  affected  by  admeasurement. 

1616.  Appeals  not  to  stay  execution,  if  undertaking  is  given. 

1617.  Plaintiff  may  consent  to  receive  a  gross  sum. 

1618.  Defendant  mav  consent  to  pay  it ;  proceedings  thereupon. 

1619.  Interlocutory  judgment  for  sale. 

1620.  Id. ;  directing  a  part  to  be  laid  off. 

1621.  Liens  to  be  ascertained. 

1622.  Id. ;  payment  of ;  or  sale  subject  to. 

1623.  Report  of  sale. 

1624.  Final  judgment  thereon. 

1625.  Certain  proviaons  of  article  second  made  applicable. 

§  1596.  Limitation  of  action  for  dower.  An  action  for  dower  mnst  be 
commenced  by  a  widow  within  twenty  years  after  the  death  of  her  husband, 
but  if  she  is  at  the  time  of  his  death  either 

%.  Within  the  age  of  twenty-one  years,or 

3«  Insane^or 

S.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  offence,  for  a  term  less  than  for  life, 

The  time  of  such  disability  is  not  a  part  of  the  time  limited  by  this 
section.  Arid  if  at  any  time  btfore  mch  claim  of  dower  has  become  barred  by  the 
abow  lapse  of  ttoenty  yeam^  the  owner  or  owners  of  the  land  subject  to  such  dower 
hemg  in  possession  sJicUl  have  recognized  such  claim  of  dower  by  any  statement  conn 
tcdned  in  a  writing  under  seal  subscribed  and  acknowledged  in  the  manner  enUtlr 
ing  a  deed  of  real  estate  to  be  recorded^  or  if  by  any  Judgment  or  decree  of  a  court 
€ir  record  within  the  same  time  and  concerning  the  lands  in  question^  tohierein  such 
owner  or  owners  were  parties^  mch  right  of  dower  shall  have  been  distinctly  reoog^ 
nmed  as  a  subsisting  daim  against  said  lands,  the  time  after  the  death  of  her  hus^ 
band  and  previous  to  such  CLcknowledgmerU  in  writing  or  such  recognition  by  judg^ 
ment  or  decree,  is  not  a  part  of  the  time  limited  by  this  section.  [Am'b  Ch.  277 
OF  1882.] 

^  1597.  Against  whom  action  to  be  brooght.  Where  the  property  in 
wmch  dower  is  claimed  is  actually  occupied,  the  occupant  thereof  must  be 
made  defendant  in  the  action.  Where  it  is  not  so  occupied,  the  action  must 
be  brought  against  some  person  exercising  acts  of  ownership  thereupon,  or 
claiming  title  thereto,  or  an  interest  therein,  at  the  time  of  the  commence- 
ment of  the  action. 

§  1698.  Who  may  be  joined  as  defendants.  In  either  of  the  cases 
spacified  in  the  last  section,  any  other  person,  claiming  title  to,  or  the  right 
to  the  possession  of  the  real  property  in  which  dower  is  claimed,  may  be 
joined  as  defendant  in  the  action. 

§  1599.  Id. ;  where  defendants  claim  in  sevwalty.  In  an  action  to 
recover  dower,  in  a  distinct  parcel  of  real  property  of  which  the  plaintiff's 
husband  died  seized,  or  in  ail  the  real  property  which  he  aliened  by  one  con- 
veyance, all  the  persons  in  possession  of,  or  claiming  title  to,  the  property,  or 
eoLj  part  thereof,  may  be  made  defendants,  although  they  possess  or  claim 
title  to  different  portions  thereof  in  severalty. 

§  1600.  Damages  may  be  recovered;  how  estimated  Where  a  widow 
recovers,  in  an  action  therefor,  dower  in  property  of  which  her  husband  died 
aeised,  she  may  also  recover  in  the  same  actiouj  damages  foir  withh<>ldJiAg[ 
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her  dower,  to  the  amount  of  one-third  of  the  annual  value  of  the  mesne 
profits  of  the  property,  with  interest;  to  be  computed  where  the  action  is 
against  the  heir,  from  her  husband's  death,  or  where  it  is  against  any  other 
person,  from  the  time  when  she  demanded  her  dower  of  the  defendant ;  and, 
in  each  case  to  the  time  of  the  trial,  or  application  for  judgment,  as  the  case 
may  be ;  but  not  exceeding  six  vears  in  the  whole.  The  damages  shall  not 
include  anything  for  the  use  of  peimanent  improvements,  made  after  the 
death  of  the  husband. 

g  1601.  Id. ;  in  action  against  alienee  of  hnsband.  Where  a  widow 
recovers  dower,  in  a  case  not  specified  in  the  last  section,  she  may  also 
recover,  in  the  same  action,  damages  for  withholding  her  dower,  to  be  com- 
puted from  the  commencement  of  the  action :  but  they  shall  not  include  any- 
thing for  the  use  of  permanent  improvements,  made  since  the  property  was 
aliened  by  her  husband.  In  all  other  respects,  the  same  must  be  computed 
as  prescribed  in  the  last  section. 

8  1602.  Id. ;  where  aeveral  parcels,  etc.  The  last  two  sections  do  not 
aaxhorize  the  recovery,  against  a  defendant  who  is  joined  with  others,  of 
dfimages  for  withholding  dower,  in  any  portion  of  the  property  not  occupied 
or  claimed  by  him. 

g  160a.  la. ;  against  hefxs,  etc.,  aliening  land.  Where  a  widow  recovers 
dower  in  real  property  aliened  by  the  heir  of  her  husband,  she  may  recover, 
in  a  separate  action  against  him,  her  damages  for  withholding  her  dower, 
from  the  time  of  the  death  of  her  husband  to  the  time  of  the  alienation,  not 
exceeding  six  years  in  the  whole.  The  sum  recovered  from  him  must  be 
deducted  from  the  sum,  which  she  would  otherwise  be  entitled  to  recover 
from  the  grantee ;  and  any  sum  recovered  as  damages  from  the  grantee, 
must  be  deducted  from  the  sum,  which  she  would  otherwise  be  entitled  to 
recover  from  the  heir. 

§  1604.  Action  barred  by  assignment  of  dower.  The  acceptance,  by 
a  widow,  of  an  assignment  of  dower,  in  satisfaction  of  her  claim  upon  the 
property  in  question,  bars  an  action  for  dower,  and  may  be  pleaded  by  any 

defendant. 

fl605.  Oollnslve  recovexy  not  to  pregndice  in&nt.  Where  a  widow 
having  a  right  to  dower,  recovers  dower  against  an  infant,  by  the  default 
or  collusion  of  nis  guardian,  the  infant  shall  not  be  prejudiced  tiliereby ;  but 
when  he  comes  of  lull  age,  he  may  bring  an  action  of  ejectment  against  the 
widow,  to  recover  the  property  so  wrongfully  awarded  for  dower,  with 
damages  from  the  time  when  she  entered  into  possession,  although  that  is 
more  than  six  years  before  the  commencement  of  the  action. 

§  1606.  Cknnplaint.  The  complaint  in  an  action  for  dower,  must  describe 
the  property,  as  prescribed  in  section  1511  of  this  act ;  and  must  set  forth 
the  name  of  the  plaintifTs  husband. 

fl607.  Interlocntoxy  judgment  for  admeasurement.  If  the  defend- 
mi^es  default  in  appearing  or  pleading;  or  if  the  right  of  the  plaintiff 
to  dower  is  not  disputed  by  the  answer ;  or  if  it  appears,  by  the  verdict, 
report,  or  decision  upon  a  trial,  that  the  plaintiff  is  entitled  to  dower  in  the 
real  property  described  in  the  complaint,  an  interlocutory  judgment  must  be 
rendered ;  which,  except  as  otherwise  prescribed  in  this  article,  must  direct 
that  the  plaintiff's  dower  in  the  property,  particularly  describing  it,  be 
admeasured  by  a  referee,  designated  in  the  juagment,  or  by  three  reputable 
and  disinterested  freeholders,  designated  therein,  as  commissioners  for  that 
purpose. 

9  1608.  Oath  of  commissloneni,  etc ;  removal ;  filling  vacancy. 
Baoh  of  the  eemmissionerB,  or  the  referee,  as  the  case  requires,  must,  before 
entfiriBg  upon  the  execution  of  his  duties,  subscribe  and  take  an  oath,  before 
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an  officer  specified  in  section  842  of  this  act,  to  the  eiBfect,  that  he  will  faith- 
fully, honestly,  and  impartially  discharge  the  trust  reposed  in  him.  The 
oath  must  be  filed  with  the  clerk,  before  a  commissioner  or  a  referee  enters 
upon  the  execution  of  his  duties.  The  court  may,  at  any  time,  remove  the 
referee,  or  either  of  the  commissioners.  If  either  of  them  dies,  resigns,  or 
neglects  or  refuses  to  serve,  or  is  removed,  the  court  may,  iiom  time  to  time, 
appoint  another  person  in  his  place. 

§  1609.  Dower,  how  admeasured.  The  referee  or  the  commissioners 
must  execute  their  duties  in  the  following  manner : 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion,  for  the  best  inter- 
ests of  all  the  parties  concerned,  admeasure  and  lay  off,  as  speedily  as  pos- 
sible, as  the  dower  of  the  plaintiff,  a  distinct  parcel,  constituting  the  one- 
third  part  of  the  real  property  of  which  dower  is  to  be  admeasured,  desig- 
nating the  part  so  laid  off  by  posts,  stones,  or  other  permanent  monuments. 

2.  In  making  the  admeasurement,  they  must  take  into  consideration  any 
permanent  improvements,  made  upon  the  real  property,  i^t.er  the  death  of 
the  plaintiff's  husband,  or  after  the  alienation  thereof  by  him ;  and,  if  prac- 
ticable, those  improvements  must  be  awarded  within  the  part  not  laid  off  to 
the  plaintiff;  or,  if  it  is  not  practicable  so  to  award  them,  a  deduction  must 
be  made  from  the  part  laid  off  to  the  plaintiff,  proportionate  to  the  benefit, 
which  she  will  derive  from  so  much  of  those  improvements,  as  is  included  in 
the  part  laid  off  to  her. 

8.  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the  referee  or  commis- 
sioners, it  is  not  for  the  best  interests  of  all  the.  parties  concerned,  to  admeas- 
ure and  lay  off  to  the  plaintiff  a  distinct  parcel  of  the  property,  as  prescribed 
in  the  foregoing  subdivisions  of  this  section,  they  must  report  that  fact  to 
the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assistants,  to  aid  in 
the  admeasurement. 

§  1610.  Report  thereupon.  All  the  commissioners  must  meet  together  in 
the  performance  of  any  of  their  duties ;  but  the  acts  of  a  majority  so  met  are 
valid.  The  referee,  or  the  commissioners,  or  a  majority  of  them,  must  make 
a  full  report  of  their  proceedings,  specifying  therein  the  manner  in  which 
they  have  discharged  their  trust,  witti  the  items  of  their  charges,  and  a  par- 
ticular description  of  the  portion  admeasured  and  laid  off  to  the  plaintiff; 
or,  if  they  report  that  it  is  not  practicable,  or,  in  their  opinion,  it  is  not  fyr 
the  best  interests  of  all  the  parties  concerned,  to  admeasure  and  lay  off  a 
distinct  parcel  of  the  property,  of  which  dower  is  to  be  admeasured,  they 
must  state  the  reasons  for  that  opinion,  and  all  the  facts  relating  thereto. 
The  report  must  be  acknowledged  or  proved,  and  certified  in  like  manner 
as  a  deed  to  be  recorded,  and  must  be  filed  in  the  office  of  the  clerk. 

§  1611.  Setting  aside  report.  Upon  the  application  of  any  party  to  the 
action,  and  upon  good  cause  shown,  the  court  may  set  aside  the  report,  and, 
if  necessary,  may  appoint  new  commissioners,  or  a  new  referee,  who  must 
proceed,  as  prescribed  in  this  title,  with  respect  to  those  first  appointed. 

§  1612.  Fees  and  expenses.  The  fees  and  expenses  of  the  commis- 
sioners, or  of  the  referee,  including  the  expenses  of  a  survey,  when  it  is 
made,  must  be  taxed  under  the  mrection  of  the  court ;  and  the  amount 
thereof,  must  be  paid  by  the  plaintiff,  and  allowed  to  her,  upon  the  taxation 
of  her  costs. 

§  1613.  Final  judgment.  Upon  the  report  being  confirmed  by  the  court, 
final  judgment  must  be  rendei^^.  If  the  referee  or  commissioners  have 
admeasured  and  laid  off  to  the  plaintiff  a  distinct  parcel  of  the  property,  the 
judgment  must  award  to  her,  during  her  natural  life,  the  possession  of  that 
prrcel,  describing  it,  subject  to  the  payment  of  all  taxes,  assessments,  and 
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other  charges,  accming  thereupon  after  she  takes  posseBsion.  If  the  referee 
or  the  commissioners  report,  that  it  is  not  practicable,  or  that,  in  his  or  their 
opinion,  it  is  not  for  the  best  interests  of  all  the  parties  concerned,  so  to 
admeasure  and  lay  off  a  distinct  parcel  of  the  property,  the  final  judgment 
must  direct,  that  a  sum,  fixed  by  the  court,  and  specified  therein,  equal  to 
one-third  of  the  rental  value  of  the  real  property,  as  ascertained  by  a  refer- 
ence or  other\vise,  be  paid  to  the  plaintiff,  annually  or  oftener,  as  directed 
in  the  judgment,  during  her  natural  life,  for  her  dower  in  the  property,  and 
that  the  sums,  so  to  be  paid,  be  and  remain  a  chargre  upon  the  property, 
during  her  natural  life.  The  final  judgment  may  also  award  damages  for 
the  withholding  of  dower. 

S1614.  Plaintiff  may  recover  smn  awarded ;  conrt  may  modif|r 
gment.  The  plaintiff  may,  from  time  to  time,  maintain  an  action 
against  the  owner,  or  a  person  who  was  the  owner  of  the  property,  to  recover 
any  installment  of  the  sum,  so  awarded  to  her  for  her  dower,  which  became 
due  during  his  ownership,  and  remains  unpaid.  Or  if  an  installment  remains 
due  and  unpaid,  she  may  maintain  an  action  to  procure  a  sale  of  the  property, 
and  enforce  the  payment  of  the  installments,  due  and  to  become  due,  out  of 
the  proceeds  of  the  sale.  Such  an  action  must  be  conducted,  as  if , the  charge 
upon  the  real  property  was  a  mortgage  to  the  same  effect.  If,  at  any  time, 
it  is  made  to  appear  to  the  court,  that  the  rental  value  of  the  real  property 
has  materially  increased  or  diminished,  the  court  may,  by  an  order,  to  be 
made  upon  notice  to  all  the  persons  interested,  modify  the  final  judgment, 
by  increaaiug  or  diminishing  the  sum  to  be  paid  to  the  plaintiff. 

§  1616.  Junior  incumbrancexB ;  not  affected  by  admeasurement. 
Where  a  portion  of  the  property  is  admeasured  and  laid  off  to  the  plaintiff 
SB  her  dower,  a  lien,  which  is  inferior  to  the  plaintiff's  right  of  dower, 
attaches,  during  the  life  of  the  plaintiff,  to  the  residue,  or  to  the  portion  or 
share  of  the  residue  which  was  subject  to  it,  as  if  the  portion  laid  off  to  the 
plaintiff  had  not  been  a  part  of  the  property.  "^ 

§  1616.  Appeal  not  to  stay  ezecntion  if  undertaking  is  given.  An 
appeal  from  a  final  judgment,  awarding  to  the  plaintiff  possession  of  the  part 
admeasured  and  laid  off  to  her,  does  not  stay  the  execution  thereof,  unless 
the  court,  or  a  jud^e  thereof,  grants  an  order  directing  such  a  ertay.  Such 
an  order  shall  not  be  granted,  if  an  undertaking  is  given  on  the  psurt  of  the 
respondent,  with  one  or  more  sureties,  approved  by  the  court,  or  a  judge 
thereof,  to  the  effect  that,  if  the  judgment  appealed  from  is  reversed  or 
modified,  and  restitution  is  awarded,  she  will  pay  to  the  person  entitled 
thereto,  the  value  of  the  use  and  occupation  of  the  part  so  admeasured  and 
laid  off  to  her,  or  of  the  portion,  restitution  of  which  is  awarded,  during  the 
time  she  holds  possession  thereof,  by  virtue  of  the  judgment. 

§  1617.  Plaintiff  may  consent  to  receive  a  gross  sum.  In  an  action 
for  dower,  the  plaintiff  may,  at  any  time,  before  an  interlocutory  judgment  is 
rendered,  by  reason  of  the  defendant's  default  in  appearing  or  pleading,  or, 
where  an  issue  of  fact  is  joined,  at  any  time  before  the  commencement  of  the 
trial,  file  with  the  clerk,  a  consent  to  accept  a  gross  sum,  in  full  satisfaction 
and  discharge  of  her  right  of  dower  in  thereal  property  described  in  the 
complaint.  Such  a  consent  must  be  in  writing,  and  acKnowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded.  A  copy  thereof,  with 
notice  of  the  filing,  must  be  served  upon  each  adverse  party  who  has  ap- 
peared, or  who  appears  after  the  filing. 

§  1618.  Defiondant  may  consent  to  pay  it ;  proceedings  thereupon. 
At  any  time  after  a  consent  is  filed,  as  prescribed  in  the  last  section,  and 
before  an  interlocutory  judgment  is  rendered,  any  defendant  may  apply  to 
the  court,  upon  notice,  lor  an  order  granting  him  leave  to  pay  such  a  gross 
sum.    Thereupon  the  court  may,  in  its  discretion,  and  upon  such  terms  as 
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jnstice  requires,  ascertain  the  vaiue  of  the  ^aintiff 's  right  of  dower  in  the 

Sroperty,  by  a  reference  or  otiierwise,  and  make  an  order,  directing  payment, 
y  the  applicant,  of  the  sum  so  ascertained,  within  a  time  fixed  by  the  order, 
not  exceeding  sixty  days  after  service  of  a  co^y  thereof ;  and  directii^  the 
execution  by  the  plaintiflf  of  a  release  of  her  right  of  dower,  upon  receipt  of 
the  money.  Obedience  to  the  order  may  be  enforced,  either  by  punishment 
for  contempt,  or  by  striking  out  the  pleading  of  the  offending  party,  and 
rendering  judgment  against  him  or  her  or  in  both  modes. 

§  1619.  Xnterlocdtoiy  jndgment  for  sale  Where  ttte  plaintiff's  con^at 
has  been  filed,  as  prescribed  in  the  last  section  but  one,  and  she  is  entitled 
to  an  interlocutory  judgment  in  the  action,  the  court  must,  upon  the  applica- 
tion of  either  party,  ascertain,  by  a  reference  or  otherwise,  whether  a  distinct 
parcel  of  the  property  can  be  admeasured  and  laid  off  to  the  plaintiff,  as 
tenant  in  dower,  vdthout  material  injury  to  the  interests  of  the  parties.  If 
it  appear  to  the  court,  that  a  distinct  parcel  cannot  be  so  admeasured  and 
laid  off,  the  interlocutory  judgment  must,  except  in  the  case  specified  in  the 
next  section,  direct  that  tne  property  be  sold  by  the  sheriff,  or  by  a  referee 
designated  therein ;  and  that,  upon  the  confirmation  of  the  sale,  each  party 
to  the  action,  and  eveTj  person  deriving  title  from,  through,  or  under  a 
party,  after  the  filing  of  the  judffment-roll,  or  of  a  notice  of  the  pendency  of 
the  action,  as  prescrioed  in  article  ninth  of  this  title,  be  barred  of  and  from 
any  right,  title,  or  interest  in  or  to  the  property  sold. 

§  1620.  Id. ;  directing  a  part  to  be  laid  oS  In  a  case  specified  ia 
section  1617  of  this  act,  where  the  property,  or  a  part  thereof,  consists  of  one 
or  more  vacant  or  unimproved  lots,  the  plaintiff's  consent  may  contain  a 
stipulation  to  take  a  distinct  parcel  out  of  those  lots,  in  lieu  of  a  gross  sum. 
In  that  case,  the  interlocutory  jndgment,  instead  of  directing  a  sale,  may 
direct,  if  it  appear  to  be  just  so  to  do,  that  commissioners  be  appointed  to 
admeasure  and  lay  off  to  the  plaintiff  a  distinct  parcel,  out  of  the  vacant  or 
unimproved  lots ;  and,  if  there  is  any  other  property,  that  it  be  sold,  and  a 
gross  sum  be  paid  to  her  out  of  the  proceeds  thereof,  as  prescribed  in  the 
next  three  sections.  The  plaintiff^s  title  to  each  distinct  parcel,  admeasured 
and  laid  off  to  her,  as  prescribed  in  this  section,  is  that  of  an  estate  of  inherit- 
ance in  fee  simple.  In  admeasuring  and  laying  off  the  same,  the  commis- 
sioners must  consider  quantity  and  quality  relatively,  according  to  the  value 
of  the  plaintiff's  right  of  dower  in  the  vacant  or  unimproved  lots,  out  of 
which  tne  admeasurement  is  to  be  made ;  which  must  be  ascertained,  in  pro- 
portion to  the  value  of  those  lots,  as  prescribed,  in  the  next  three  sections,  for 
fixing  a  gross  sum  to  be  paid  to  her  out  of  the  proceeds  of  a  sale. 

§  1621.  lAsos  to  be  ascertained.  Before  an  interlocutory  judgment  is 
rendered  for  the  sale  of  the  property,  the  court  must  direct  a  reference  to 
ascertain  whether  any  person,  not  a  party,  has  a  lien  upon  the  property,  or 
any  part  thereof.  Except  as  otherwise  expressly  prescribed  in  this  article, 
the  proceedings  upon  and  subsequent  to  the  reference  must  be  the  same,  as 
prescribed  in  article  second  of  this  title,  where  a  reference  is  made  afi  pre* 
scribed  in  section  1661  of  this  act. 

8  1622.  Id. ;  pa]nnent  of;  or  sale  subject  to.  Where  the  interlocutory 
judgment  directs  a  sale,  if  the  right  of  dower  of  the  plaintiff  is  inferior  to 
any  other  lien  upon  the  property,  the  judgment  may,  in  the  discretion  of  the 
court,  direct  that  the  property  be  sold  either  subject  to  the  lien,  or  discharged 
from  the  lien ;  and,  in  the  latter  case,  that  the  officer  making  the  sale  pay 
the  amount  of  the  lien,  out  of  the  proceeds  of  the  sale. 
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§  1623  Report  of  sale.  Immediately  after  completing  the  sale,  and 
executing  the  proper  conveyance  to  the  purchaser,  the  ^cer  making  the 
fl^e  must  make  and  file  with  the  clerk  a  report  thereof,  showing  the  name 
of  the  purchaser,  and  the  purchase-price  paid  by  him,  or,  if  the  property 
was  sold  in  parcels,  the  name  of  each  purchaser,  and  the  price  and  a  descrip- 
tion of  the  parcel  sold  to  him;  the  sums  which  the  officer  has  paid  out  of  the 
J>ioceed8  of  the  sale,  pursuant  to  the  interlocutory  judCTient;  the  purpose 
or  which  each  payment  was  made;  the  amount  and  items  of  his  fees 
and  expenses ;  and  the  net  amount  of  the  proceeds,  after  deducting  the 
payments. 

§  1624.  Final  jndgment  thereon.  Upon  confirming  the  sale,  the  coifart 
piust  ascertain  by  a  reference  or  otherwise,  the  rights  and  interests  of  ea^h 
of  the  parties  in  and  to  the  proceeds  of  the  sale,  and  also  what  gross  sum  of 
money  is  equal  to  the  value  of  the  plaintiff's  dower  in  the  net  proceeds  of 
the  sale,  calculated  upon  the  principles  applicable  to  life  annuities.  The 
court  must  thereupon  render  final  judgment,  confirming  the  sale,  and  direct- 
ing that  the  gross  sum  so  ascertained  be  paii  to  the  plaintiff,  in  full  satte- 
Deu^ou  of  her  riffht  of  dower ;  and  that  Gie  remainder  of  the  proceeds  of 
the  sale  be  distriouted  among  the  persons  entitled  thereto. 

§  1625.  Certain  pxoviaions  of  artiole  aeoond  made  andloable.    Tke 

provisions  of  article  second  of  this  title,  relating  to  a  sale  made  as  prescribed 
in  that  article,  and  to  the  distribution,  investment,  and  care  of  the  proceeds, 
apply,  as  far  as  they  are  applicable,  to  a  sale  made  as  prescribed  in  tUs 
article,  and  to  the  distribution  of  the  proceeds  of  a  sale,  as  prescribed  ta 
the  last  section. 


ARTICLE  FOURTH. 

Acmcnr  to  fobbolosb  jl  MoBraAoa. 

Baonoia  1S9S,  Final  Jadgment ;  what  to  contain. 

1627.  Person  liable  fbr  mortgage  debt  may  be  made  defendant,  etc 

1628.  Other  actiona  for  mortgage  debt,  when  prohibited. 

1629.  Complaint  to  state  whether  such  action  brought. 

1630.  If  Judgment  rendered  therein,  execution  miut  be  retamed. 
1631*  Notice  of  x>endency  of  action  to  be  filed. 

1632.  Effect  ot  conveyance  upon  sale. 

1633.  Disposition  of  Burplua. 

1634  When  complaint  to  be  dismissed  on  payment.of  sum  dne. 

1635.  Payment  after  Judgment  $  when  proceedings'to  be  stayed. 

1636.  When  part  onlv  of  the  property  to  be  sold. 

1637.  When  the  whole  property  may  be  sold. 

§  1626.  Final  judgment ;  what  to  contain.  In  an  action  to  foreclose  a 
HMfftga^  npon  leal  property,  if  the  plaintiff  becomes  entitled  to  final  jud^ 
ment,  it  must  direct  the  sale  of  tiie  property  mortgaged,  or  of  such  paH 
thereof  as  is  sufficient  to  discharge  tiie  mortgage  debt,  the  expenses  of  the 
sale,  and  the  cost  of  the  action. 

§  1627.  PexBon  liable  for  mortgage  debt  may  be  made  defandaikl^ 

eta  Any  person,  who  is  liable  to  the  plaintiff  for  the  payment  of  the  debt 
secured  by  the  mortage,  may  be  made  a  defendant  in  the  action ;  and  if 
he  has  appeared,  or  has  been  personally  served  vdth  the  summons,  the  ftiai 
judgment  may  award  pajrment  by  him  of  the  residue  of  the  debt  remainii^ 
unsatisfied,  after  a  sale  of  the  mortgaged  property,  and  the  application  of 
tbe  proceeds,  pursuant  to  the  directions  contained  theieiiu 
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§  1628.  Otitor  actioiis  fi>r  mortgage  debt;  when  prohibited.  While 
an  action  to  foreclose  a  mortgage  upon  real  property  is  pending,  or  after 
final  judgment  for  the  plaintiff  therein,  no  other  action  sh^  be  commenced 
or  maintained,  to  recover  any  part  of  the  mortgage  debt,  without  leave  of 
the  court  in  which  the  former  action  was  brought. 

§  1629.  Cromplaint  to  state  whether  each  action  brought.  The  com- 
plaint, in  an  action  to  foreclose  a  mortgage  upon  real  property,  must  state, 
whether  any  other  action  has  been  brou^t  to  recover  any  part  of  the  mort- 
gage debt,  and,  if  so,  whether  any  part  uiereof  has  been  collected. 

§  1630.  If  judgment  rendered  therein,  execution  must  be  retained. 

Where  a  final  jud^ent  for  the  plaintiff  has  been  rendered,  in  an  action  to 
recover  any  part  of  the  mortgage  debt,  an  action  shall  not  be  commenced  or 
maintained  to  foreclose  the  mort^t^,  unless  an  execution  against  the  prop- 
erty of  the  defendant  has  been  issued,  upon  the  judgment,  to  the  shenff  of 
the  county  where  he  resides,  if  he  resides  within  the  8tate,  or,  if  he  resides 
without  the  State,  to  the  sheriff  of  the  county  where  the  judgment-roll  is 
filed;  and  has  been  returned  wholly  or  partly  unsatisfied. 

§  1631.  Notice  of  pendency  of  action  to  be  filed.  The  plaintiff  mast» 
at  least  twenty  days  before  a  final  judgment  directing  a  sale  is  rendered, 
file,  in  the  clerk's  office  of  each  county  where  the  mortgaged  property  is 
situated,  a  notice  of  the  pendency  of  the  action,  as  prescribed  in  section 
1670  of  this  act;  which  must  specify,  in  addition  to  the  particulars  required 
by  that  section,  the  date  of  the  mortgage,  the  parties  thereto,  and  the  time 
and  place  of  recording  it. 

§  1632.  Effect  of  conveyance  upon  sala  A  conveyance  upon  a  sale, 
made  pursuant  to  a  final  judgment,  in  an  action  to  foreclose  a  mortgage 
npon  real  property,  vests  in  the  purchaser  the  same  estate,  only,  that  womd 
have  vested  in  the  mortgagee,  if  the  equity  of  redemption  had  been  fore- 
closed. Such  a  conveyance  is  as  valid,  as  if  it  was  executed  by  the  mort- 
gagor and  mortgagee,  and  is  an  entire  bar  against  each  of  them,  and 
against  each  party  to  the  action  who  was  duly  summoned,  and  every  person 
claiming  from,  tlurough,  or  under  a  party,  by  title  accruing  after  the  filing 
of  the  notice  of  the  pendency  of  the  action,  as  prescribed  in  the  last  section. 

§  1688.  DlapoBition  of  Borplna.  If  there  is  any  surplus  of  the  proceeds 
of  the  sale,  after  paying  the  expenses  of  the  sale,  and  satisfying  tne  mort- 
gage debt  and  the  costs  of  the  action,  it  must  be  paid  into  court,  for  the  use 
of  the  person  or  persons  entitled  thereto.  K  any  part  of  the  surplus  remains 
in  court  for  the  period  of  three  months,  the  court  must,  if  no  application  has 
been  made  therefor,  and  may,  if  an  application  therefor  is  pending,  direct 
it  to  be  invested  at  interest,  for  the  benefit  of  the  person  or  persons  entitled 
thereto,  to  be  paid  upon  the  direction  of  the  court. 

§  1634.  When  complaint  to  be  dismiased  on  payment  of  cram  dna 

Where  an  action  is  brought  to  foreclose  a  mortgage  upon  real  property,  npon 
which  a  portion  of  the  principal  or  interest  is  due,  and  another  portion  of 
either  is  to  become  due,  the  complaint  must  be  dismissed,  without  costs 
against  the  plaintiff,  upon  the  defendant  paying  into  court  at  any  time 
before  a  final  judgment  directing  a  sale  is  rendered,  the  sum  due,  and  the 
plaintiff's  costs. 

§  16S5.  Payment  after  judgment ;  when  proceedings  to  be  stajred. 

In  a  case  specified  in  the  last  section,  if,  after  a  final  judgment  directing  a 
sale  is  renaered,  but  before  the  sale  is  made,  the  defendant  pays  into  court 
the  amount  due  for  principal  and  interest  and  the  costs  of  the  action, 
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together  with  the  ezpensefi  of  the  proceedings  to  sell,  if  any,  all  proceedings 
upon  the  judgment  must  be  stayed ;  but  upon  a  subsequent  default  in  the 
payment  of  principal  or  interest,  the  court  may  make  an  order  directing  the 
enforcement  of  the  judgment,  for  the  purpose  of  collecting  the  sum  then 
due. 

§  1636.  When  part  only  of  the  property  to  be  sold.  Where  the  mort- 
gage debt  is  not  all  due,  and  the  mortgaged  property  is  so  circumstanced, 
that  it  can  be  sold  in  parcels  without  injury  to  the  interests  of  the  parties, 
the  final  judgment  must  direct,  that  no  more  of  the  property  be  sold,  in 
the  first  place,  than  is  sufficient  to  satisfy  the  sum  then  di^e,  with  the  costs 
of  the  action  and  expenses  of  the  sale ;  and  that,  upon  a  subsequent  default 
in  the  payment  of  principal  or  interest,  the  plaintiff  may  apply  for  an 
order,  directing  the  sale  ef  the  residue,  or  of  so  much  thereof  as  is  necessary 
to  satisfy  the  amount  then  due,  with  the  costs  of  the  application,  and  the 
expenses  of  the  sale.  The  plaintiff  may  apply  for  and  obtain  such  an  order, 
as  often  as  a  default  happens. 

S  1637.  When  the  whole  property  may  be  sold.  If,  in  a  case  speci- 
fied in  the  last  three  sections,  it  appears  that  the  mortgaged  property  is  so 
circumstanced,  that  a  sale  of  the  whole  will  be  most  beneficial  to  the  parties, 
the  final  judgment  must  direct,  that  the  whole  property  be  sold ;  that  the 
proceeds  of  the  sale,  after  deducting  the  costs  of  the  action,  and  the 
expenses  of  the  sale,  be  either  applied  to  the  satisfaction  of  the  whole  sum 
secured  by  the  mortgage  with  such  a  rebate  of  interest,  as  justice  requires ; 
or  be  first  applied  to  the  payment  of  the  sum  due,  and  the  balance,  or  so 
much  thereoi  as  is  necessary,  be  invested  at  interest,  for  the  benefit  of  the 
plaintiff,  to  be  paid  to  him  from  time  to  time,  as  any  part  of  the  principal  or 
interest  becomes  due. 


ARTICLE  FIFTH. 
Acnoir  to  comfel  trb  Dbtkbmikation  of  ▲  Claim  to  bbal  Pbofkbtt. 

Sbotiov  1638.  Who  may  maiTitain  action. 

1639.  Ooinplaini. 

1640.  Proceedings  when  defendant  denies  plaintiiTs  title. 

1641.  Id. ;  when  he  pleads  title. 

1642.  Proceedings  the  same  as  in  ejectment. 

1643.  Proceedings  when  defendant  claims  in  reversion  or  remainder. 

1644.  Judgment  awarding  defendant  possession,  etc. 

1645.  Judgment  for  plaintiff. 

1646.  Effect  of  judgment. 

1647.  Action  to  determine  widow's  dower. 

1648.  Proceedings,  if  plaintiff  admits  defendant's  claim. 

1649.  Id. ;  when  defendant's  claim  is  denied. 

1650.  This  article  applies  to  corporations. 

§  1688.  Who  may  maintain  a4stion.  Where  a  person  has  been,  or  he 
and  those  whose  estate  he  has,  have  been  for  one  year  in  possession  of 
real  property,  or  of  any  undivided  interest  therein,  claiming  it  in  fee,  or 
for  life,  or  for  a  term  of  years  not  less  than  ten,  he  may  maintain  an  ac- 
tion against  any  other  person  to  compel  the  determination  of  any  claim 
adverse  to  that  of  the  plaintiff  which  the  defendant  makes  to  any  estate 
in  that  property  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than  tea, 
in  possession,  reversion  or  remainder,  or  to  any  interest  in  that  property^ 
inetudirig  any  claim  in  the  nature  of  an  easement  therein^  whether  appur- 
tenant to  any  other  estate  or  lands  or  7iot,  and  also  including  any  lu^  or 
incwnbrance  upon  said  property,  of  the  amount  or  value  of  not  leas  tlian 
two  hundred  and  fi/ly  dollars.  But  this  section  does  not  apply  to  a  olaim 
for  dower.     [Am'd  Ch.  210  of  1891;  in  effect  Sept  1,  1891.] 
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§  1639.     Oompiai&t.    The  complaint  in  such  an  ^action  must  set  fortli 

facts  showing : 

1.  The  plaintiff*s  right  to  the  real  property ;  whether  his  estate  therein 
is  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than  ten  ;  and  whether 
he  liokls  it  as  heir,  devisee  or  purchaser,  with  the  source  from  or  means  by 
which  his  title  immediately  accrued  to  him. 

2.  That  the  property,  at  the  commencement  of  the  action  was,  and,  fcMr 
the  one  year  next  preceding,  has  been  in  his  possession,  or  in  the  pos- 
session of  himself  and  those  from  whom  he  denves  his  title,  eWier  as  sok 
tenant,  or  as  joint  tenant,  or  as  tenant  in  common  with  others. 

3.  That  the  defendant  unjustly  claims  an  estate  or  interest  or  easement 
therein,  or  a  lien  or  incumbrance  thereupon  of  the  character  specified  in 
the  last  section. 

The  complaint  must  describe  the  property  as  prescribed  in  section 
fifteen  hundred  and  eleven  of  this  act  The  aemana  for  judgment  may 
be  to  the  effect  that  the  defendant  and  every  person  claiming  under  him  be 
"barred  from  all  claim  to  an  estate  in  the  property  described  in  the  com* 
plaint,  or  from  aU  claim  to  an  interest  or  easement  therein,  or  a  lien  or  incum^ 
orance  thereupon,  of  the  character  specified  in  the  last  section,  or  it  may  com- 
bine two  or  more  of  said  demands  wiiti  other  demand  for  appropriate  rettl^ 
[Am^d  Ch.  210  OF  1891 ;  in  effect  Sept  1, 1891.] 

8  1640.  Proceedings  when,  defendant  denies  plaintiff's  tiUe.    If  the 

defendant,  in  his  answer,  puts  in  issue  the  matters  specified  in  subdivision 
second  of  the  last  section,  and  succeeds  upon  that  defence,  final  judgment 
must  be  rendered  in  his  favor,  dismissing  the  complaint,  and  awarding  to 
him  costs  against  the  plaintiff. 

§  1641.  Id*;  when  he  pleads  title*  The  defendant  may,  in  his  answer, 
either  with  or  without  the  defense  specified  in  the  last  section,  set  forth 
facts,  showing  that  he  has  an  estate  in  the  property  or  any  part  thereof, 
adverse  to  the  plaintiff,  in  fee,  or  for  life,  or  for  a  term  of  years  not  less 
than  ten,  in  possession,  reversion,  or  remainder,  as  in  a  complaint  for  the 
same  cause  of  action ;  or  the  defendant  may  set  forth  fads  showing  thai 
he  has  an  interest  or  an  easement  in,  or  a  lien  or  incumbrance  upon^ 
said  property,;  and  tJiereupon  he  may  demand  iiiat  the  complaint  he  dis- 
missed, or  any  judgment  to  which  he  would  be  entitled  in  an  action  brought 
by  him  to  recover  that  estate  in  said  property,  or  to  enforce  in  any  manner 
Hie  interest  or  easement  therein,  or  t/ie  lien  or  incumbrance  thereupon  which 
he  asserts ;  or  he  may  combine  any  two  or  more  of  said  demands,  [Am'd 
Ch.  210  OF  1891 ;  in  effect  Sept  1,  1891.] 

§  1642.  Prooeedlii^t]iesftmeasiBC!}eeliiieiit.  Where  an  issue  of  fact 
is  joined  in  an  action  brought  as  prescribed  in  this  article,  unless  the  de- 
fendant merely  demands  that  the  complaint  be  dismissed,  if  the  defendant 
claims  an  estate  in  said  property,  the  subsquent  proceedings,  including 
the  trial,  judgment  and  execution,  are  the  same  as  if  it  was  an  action  of 
ejectment,  except  as  otherwise  expressly  prescribed  in  this  title ;  j^  the 
defendant  claims  an  interest  or  easement  in^  or  a  Ren  or  incumbrance  upon 
said  property,  the  subsequent  proceedings  are  the  same  as  if  it  was  an  action 
brought  by  the  defendant  to  establish  or  enforce  the  said  interest,  easement,  lien 
or  incumbrance,  and  the  court  may  award  any  appropriate  relief  except  as 
othenn'se  expressly  prescribed  in  this  title,  [Am'd  Ch.  210  OF  1891 ;  in  effect 
Sept  1,  1891.] 
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§  1643.  TmrowUnepi  when  dtfiradtDit  daliiui  In  ravmaion  or  re« 
nudndar.  Where  the  defendant  claimfi  the  property  in  question,  or  any 
part  thereof,  by  virtue  of  an  estate  in  remainder  or  reversion,  he  need  not 
establish  a  rignt  to  the  immediate  possession  thereof;  but  where  the  verdict, 
roport,  or  decision  finds  that  he  has  such  an  estate,  it  must  specify  the  time 
when,  or  the  contingency  upon  which,  he  will  be  entitled  to  possession ;  and 
final  judgment  to  that  effect  must  be  rendered  accordingly,  without  dam- 
ages. In  such  a  case,  an  execution  for  the  delivery  of  the  possession  of  the 
property  may  be  issued  upon  the  judgment ;  but  only  by  the  special  order 
of  me  court,  made  upon  an  application  by  the  defendant,  or  a  person  claim- 
ing under  him,  and  satisfactory  proof  that  the  time  has  arrived  when,  or  the 
contingency  has  happened  upon  which,  the  applicant  is  entitled  to  possession 
by  the  terms  of  the  judgment. 

§  1644.  Judgment  awarding  defendant  pomieonion,  etc.  Where  a 
final  judgment,  in  favor  of  the  defendant,  determines  that  he  is  entitled  to 
the  fncm^iate  possession  of  ttie  property,  it  must  award  him  possessiov 
accordingly.  The  final  judgment  must  also  award  to  him  his  damages  for 
the  withholding  of  the  property,  as  in  an  action  of  ejectment. 

§  1645.  Jndi^BDMnt  ftKT  plalatic  Final  judgment  for  the  plaintiff  must 
be  to  the  effect  that  the  defendant,  and  every  person  claiming  under  him, 
by  title  accruing  after  the  filing  of  the  judgment-roll,  or  of  the  notice  of 
the  pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title,  be 
forever  barred  from  all  claim  to  any  estate  of  inheritance,  or  for  life,  or  for 
a  term  of  years  not  less  than  ten,  in  the 'property ;  or  stick  judgment 
mnst  be  that  Vie  defendant  and  every  person  claiming  under  him,  as  above 
siaijjd,  he  forever  barred  from  all  claim  to  any  interest  or  easement  in^  or 
lien  or  incumbrance  upon ^Uie  said  property,  of  any  hind  or  nature  what 
soever,  or  of  any  particular  interest,  easement,  lien  or  incumbrance  sped- 
Jied  in  said  judgment;  and  Vie  court  may  direct  any  instrument  purport- 
ing to  create  any  such  interest,  easement,  lien  or  incumbrance  to  be  de- 
livered  up  or  to  be  canceled  of  record;  or  two  or  more  of  said  firms  of 
judgment  may  be  awarded  in  tJie  same  action.  If  such  a  judgment  is 
taken  upon  the  defendant's  default  in  appearing  or  pleading,  it  shall  not 
award  costs  to  either  party,  unless  it  be  taken  upon  a  default  in  answering, 
after  the  decision  of  a  demurrer  to  the  complaint  [Am'd  Cjl  210  OP 
1891 ;  in  effect  Sept  1,  1891.] 

§  1646.  Eflbct  of  Ind^neBt.  A  final  judgment  in  favor  of  either  party, 
in  nn  action  brought  as  prescribed  in  this  article,  is  conclusive  against  the 
other  party,  as  to  the  title  established  in  the  action ;  and  also  against  eveiy 
person  claiming  from,  through,  or  under  that  party,  by  title  accruing  after 
the  filing  of  the  judgment-roll,  or  of  the  notice  of  tne  pendency  of  the 
action,  as  prescribed  in  article  ninth  of  this  title.  A  new  trial  of  said 
action  after  judgment  shall  not  be  granted  as  a  matter  of  right,  but  the 
court  may,  in  its  discretion  in  the  interest  of  justice,  grant  a  new  trial 
upon  an  application  mode  by  any  party  witiiin  one  year  after  said  judg- 
ment But  where  a  defendant  is  an  infant,  an  idiot,  a  lunatic^  an  habitual 
drunhnrd.  or  imprisoned  on  a  crimitial  charge  or  in  execution  upon  conviction 
of  a  criminal  offense  fhr  a  term  of  less  titan  life,  the  said  defendant  shall 
have  the  right,  within  one  year  after  his  disability  is  terminated,  to  apply 
for  and  obtain  a  new  trial  of  said  action,  and  tiie  rejxresentatives  of  such  a 
defendant  shall  have  tiie  same  right  within  one  year  after  tiie  death  of  said  de- 
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fendant^  if  such  death  occurs  while  the  disahiUty  continues.  Upon  any  new 
trial  of  an  action^  brought  as  prescribed  in  thvt  section^  the  record  of  the  evi- 
dence given  tipon  the  previous  trial,  may  be  again  offered  to  (he  court  by  either 
party f'  and  may  be  received  in  evidence^  in  case  the  sam£  evidence  cannot  be 
again  pivcured  The  courts  may  make  such  rules  and  orders  as  to  preserving 
the  record  of  the  evidence  given  in  such  actions  and  perpetuating  the  proofs 
produced  therein^  either  with  or  without  Hie  awarding  of  any  other  relief  to  the 
party  whose  proofs  are  so  perpetuated^  as  shall  be  necessary  or  proper^  and 
may  embrace  such  directions  in  the  judgment  [Am'd  Ch.  210  OF  1891 ;  in 
eflEect  Sept  1,  1891.] 

§  1647.  Aetion  to  determliie  widow's  dowor,  A  person  claiming,  as 
owner,  an  estate  in  fee,  for  life,  or  for  years,  in  real  property,  may  main- 
tain an  action  against  a  woman,  who  claims  to  have  a  right  of  dower  in 
the  whole  or  a  part  of  the  property,  to  compel  the  determination  of  her 
claim.  But  such  an  action  cannot  be  commenced  until  after  Hie  expiration  of 
four  months  after  the  death  of  defendants  husinind  If  the  defendant  is  under 
any  of  the  disabilities  specified  in  the  last  section^  the  provisions  of  that  section 
relating  to  new  trials  and  to  perpetuating  proofs^  shall  apply  to  her  case, 
[Am'd  Ch.  210  OF  1891 ;  in  effect  Sept  1,  1891. 

§  1648.  FroceedlngB,  if  plaintiff  admits  dAfiandanf  s  daim.    In  an 

action  brought  as  specified  in  the  last  section,  if  the  complaint  admits  the 
defendant's  right  of  dower  in  the  property  described  therein,  or  any  part 
thereof,  it  must  demand  judgment  that  her  dower  be  admeasured.  In  that 
case,  if  the  defendant  does  not,  by  her  answer,  set  forth  facts,  showing  that 
she  is  entitled  to  a  greater  right  of  dower,  or  another  estate  or  interest  in 
the  property,  than  is  so  admitted,  and  demand  judgment  therefor,  as  if  she 
was  the  plaintiff  in  an  action  for  dower,  the  comrt  must  render  an  interlocu- 
tory judgment,  directing  her  dower  to  be  admeasured,  with  or  without 
damages  for  its  detention,  as  in  an  action  for  dower.  The  subsequent  pro- 
ceedings are  the  same,  as  if  the  defendant  had,  as  plaintiff,  recovered  an 
interlocutory  judgment  in  an  action  for  dower. 

§  1649.  Id. ;  when  defendant's  daim  is  denied.  Where  the  plaintiff 
insists,  in  his  complaint,  that  the  defendant  has  not  a  right  of  dower  in  the 
property,  he  must  demand  judgment  that  she  be  forever  barred  from  such 
a  claim.  In  that  case,  or  where  the  plaintiff  admits  a  riffht  of  dower  in  the 
defendant,  and  the  defendant  in  her  answer  demancb  judgment  for  a 
greater  right  of  dower,  or  another  estate  or  interest  in  the  property,  than  is 
so  admitted,  the  provisions  of  this  article,  relating  to  an  action  to  compel 
the  determination  of  an  adverse  claim  in  fee,  or  for  life,  or  for  a  term  of 
years  not  less  than  ten,  apply  to  all  proceedings  subsequent  to  the  answer. 

§  1650.  Thlfl  artiele  applies  to  eorpor»ttoiis.  An  action  may  be  main, 
tained,  as  prescribed  in  this  article,  by  or  against  a  corporation,  or  by  or 
against  an  unincorporated  association^  as  if  it  was  a  natural  person,  or 
stich  an  action  may  be  maintained  by  or  against  Oie  receiver  or  other  successor 
of  any  such  corporation  or  association.  [Am'd  Ch.  210  OP  1891 ;  in  effect 
Sept  1,  1891.  J 
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ARTICLE  SIXTH. 

Aonov  FOB  Wastb. 

Saonov  1651.  Who  liable  to  action  for  waste. 

1652.  Action  by  heir,  devisee,  or  fifrantor  of  reversion. 

1653.  Id.  $  by  wax'd  ag'ainst  ^uaraian. 

1G54.  Id. ;  by  grantee  of  reid  property  sold  under  execution. 

1035.  Judgment  in  action  against  tenant  of  particular  estate. 

1656.  Action  against  joint  tenant  or  tenant  in  common. 

1657.  Id. ;  interlocutory  judgment  for  partition. 

1658.  Id.  $  damages  to  be  deducted  from  defendant's  share. 

1659.  View ;  when  not  necessary ;  when  and  how  made. 

§  1651.  Who  liable  to  action  fi>r  waata^  An  action  for  waste  lies 
against  a  tenant  by  the  curtesy,  in  dower,  for  life,  or  for  years,  or  the 
assignee  of  such  a  tenant,  who,  diuring  bis  estate  or  term,  commits  waste 
upon  the  real  property  held  by  him,  without  a  special  and  lawful  written 
license  so  to  do ;  or  against  such  a  tenant,  who  lets  or  grants  bis  estate,  and, 
still  retaining  possession  thereof,  commits  waste  without  a  like  license. 

§  1652.  Action  by  hair,  devisea,  or  grantor  of  ravaxsLon.  An  heir  or 
devisee  may  maintain  an  action  for  waste,  committed  in  the  time  of  his 
ancestor  or  testator,  as  well  as  in  his  own  time.  The  grantor  of  a  reversion 
may  maintain  an  action  for  waste,  committed  before  he  aliened  the  same. 

§  1653.  Id.;  by  ward  against  guardian.  Such  an  action  may  also  be 
maintained  against  a  guardian  by  his  ward,  either  before  or  after  the  ter- 
mination of  the  guardianship,  for  waste,  committed  upon  the  real  property 
of  the  ward  during  the  guar^anship. 

S1654.  Id. ;  by  grantaa  of  raal  proparty  sold  nndar  azecntlon. 
ere  real  property  is  sold  by  virtue  of  an  execution,  the  person  to  whom 
a  conveyance  is  executed  pursuant  to  the  sale,  may  maintain  an  action  for 
waste,  committed  thereon  after  the  sale,  against  the  person,  who  was  then 
in  possession  of  the  property, 

§  1655.  Jndgmant  in  action  against  tenant  of  particnlar  estate.    If 

the  plaintiff  recovers  in  an  action  for  waste,  other  than  an  action  brought 
as  prescribed  in  the  next  section,  the  final  judgment  must  award  to  him 
treble  damages.  Where  the  action  is  brought  by  the  person  next  entitled 
to  the  reversion,  and  it  appears  in  like  manner,  that  the  injury  to  the  estate 
in  reversion  is  equal  to  the  value  of  the  tenant's  estate  or  unexpired  term, 
or  that  it  was  done  maliciously,  the  final  judgment  must  also  award  to  the 
plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the  possession  of  the 
place  wasted. 

§  1666.  Action  against  joint  tenant  or  tenant  in  conunon.  An  action 
for  waste  may  also  be  maintjEiined,  by  a  joint  tenant  or  tenant  in  common, 
against  his  co-tenant,  who  commits  waste  upon  the  real  property  held  in 
joint  tenancy  or  in  common.  If  the  plaintiff  recovers  therein,  he  is  entitled, 
at  his  election,  either  to  a  final  judgment  for  treble  damages,  as  specified 
in  the  last  nsection,  or  to  have  partition  of  the  property,  as  prescribed  in  the 
next  two  sections. 

§  1657.  Id. ;  interlocntory  judgment  for  partition.  Where  the  plain- 
tiff elects  to  have  partition,  as  prescribed  in  the  last  section,  if  the  plead- 
ings, verdict,  report,  or  decision  do  not  determine  the  rights  and  interests 
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of  the  several  parties  in  the  property  so  held  in  joint  tenancy  or  in  conmLon, 
the  court  mast  ascertain  them,  by  a  reference  or  otherwise.  If  it  appears 
that  there  are  persons,  not  parties  to  the  action,  who  must  have  been  made 
parties  to  an  action  for  the  partition  of  the  property,  they  must  be  brought 
in  by  a  supplemental  summons,  and,  if  necessary,  supplemental  pleadings 
must  be  made.  When  the  rights  and  interests  of  all  uie  parties  are  ascer- 
tained, an  interlocutory  judgment  for  the  partition  or  sale  of  the  property 
must  be  rendered,  and  the  subsequent  proceedings  thereon  must  be  the' 
same,  as  in  an  action  for  the  partition  of  the  property,  except  as  otherwise 
prescribed  in  the  next  section. 

§  1668.  Id. ;  damages  to  be  dedncted  from  defiradanf  8  abaxe.    The 

plaintiff  may  elect  to  take  final  judgment  for  the  single  damages  awarded 
to  him,  or  that,  in  making  the  partition,  or  in  dividing  the  proceeds  of  a  sale, 
so  much  of  the  share  of  the  defendant  in  the  real  property,  or  the  proceeda 
thereof,  as  will  be  sufficient  to  compensate  the  plainUff  for  his  single  dam- 
ages, and  the  costs  of  the  action,  other  than  the  expenses  of  making,  tibe 
partition  or  sale,  be  laid  off  or  paid,  as  the  case  may  b^,  to  the  plaintiffl 
The  residue  of  the  property  or  proceeds,  not  laid  off  or  distributed  to  the 
plaintiff  or  the  defendant,  must  be  laid  off  br  paid  to  the  persons  entitled 
thereto,  according  to  their  respective  rights  and  interests. 

^  1609.  View ;  when  not  necesaaxy ;  when  and  how  made.    In  an 

action  for  waste,  it  is  not  necessary,  either  upon  the  execution  of  a  writ  of 
inquiry,  or  upon  the  trial  of  an  issue  of  fact,  that  the  jury,  the  judge,  or  the 
referee,  should  view  the  property.  Where  the  trial  is  by  a  referee,  or  by 
the  court  without  a  jury,  the  referee  or  the  judge  may,  in  his  discretion,  view 
the  property,  and  direct  the  attorneys  for  tiie  parties  to  attend  accordingly. 
In  any  other  case,  the  court  may,  in  its  discretion,  by  order,  direct  a  view 
by  the  jury. 


ARTICLE  SEVENTH. 
Aonov  voB  ▲  NmBJoroB. 

Bmotiov  1660.  When  action  majr  be  brought. 
1661.  Defendants  therem. 
1663.  Final  Judgment 
1663.  Application  of  this  article. 

§  1660.  Wlien  action  may  be  brought.  An  action  for  a  nuisance  may 
be  maintained  in  any  case  whe^e  such  an  action  might  have  been  maintained 
under  the  laws  in  force,  immediately  before  this  act  takes  effect. 

§  1661.  DefendantB  tharafn.  A  person  by  whom  the  nuisance  haA  been 
erected  and  a  person  to  whom  the  real  property  has  been  transferred,  may 
be  joined  as  defendants  in  such  an  action* 

§  1662.  FIxial  jadgmant  A  final  judgment  in  favor  of  the  plaintiff  may 
award  him  damages,  or  direct  the  removal  of  the  nuisance,  or  both. 

§  1663.  Application  of  tbla  axticla.  This  article  does  not  affect  an 
acQOQ  wherein  the  complaint  demands  judgment  for  a  sum  of  money  qo3j. 
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ARTICLE  EIGHTH. 
OiBBB  Acmoirs  RuLATiira  to  Rbjil  Pbopbbit. 

Hucimiii  1664.  Certain  persons  holding  over  deemed  trespassers.    Action  against  them. 

1665.  RevermoneTy  etc*  may  maintain  action. 

1666.  Joint  tenant,  etc.,  may  maintain  action  against  his  co-tenant. 

1667.  Action  for  cnttihg,  etc.,  trees. 

1668.  Id. ;  when  treble  damages  may  be  recovered. 

1669.  Treble  damages  for  forcible  entry  or  detainer. 

§  1664.  Certain  persons  hoUling  over  deemed  traqMuwera.  Aotkm 
agunst  fhem.  A  person  in  possession  of  real  property,  as  guardian  or 
trustee  for  an  infant,  or  having  an  estate  determinable  upon  one  or  moie 
fives,  who  holds  over  and  continues  in  possession  after  the  aetermination  of 
his  trusty  oar  particular  estate,  without  the  express  consent  of  the  person  then 
immediately  entitled,  is  a  trespasser.  An  action  may  be  maintained  against 
Idm,  or  his  executor  or  administrator,  by  the  person  so  entitled,  or  his  exe- 
cntor  or  administrator,  to  recover  the  full  value  of  the  profits,  received  dur- 
ing the  wrongful  occupation. 

§  1685.  Revereloiier,  etc.,  may  maintain  action.  A  person  seized  of 
an  estate  in  remainder  or  reversion,  may  maintain  an  action  founded  upon 
an  injury  done  to  the  inheritance,  notwithstanding  any  intervening  estate 
for  life  or  for  years. 

S  1666.  Joint  tenant^  eta,  may  maintain  action  against  his  co-tenanti 

A  Joint  tenant  or  a  tenant  in  common  of  real  property,  or  his  executor  or 
administrator,  may  maintain  an  action  to  recover  his  just  proportion  against 
his  co-tenant,  who  has  received  more  than  his  own  just  proportion,  or  against 
his  executor  or  administrator. 

g  1667.  Action  for  cutting,  etc.,  trees.  If  any  person  cuts  down  or 
canies  off  any  wood,  underwood,  tree,  or  timber,  or  girdles  or  otherwise 
despoils  a  tree  on  the  land  of  another,  without  the  owner's  leave ;  or  on  the 
common,  or  other  land,  of  a  city,  village,  or  town,  without  having  right  or 
privile^  in  those  lands,  or  license  from  the  proper  officer;  an  action  may  be 
maintained  against  him,  by  the  owner,  or  the  city,  village,  or  town,  as  the 
case  may  be. 

§  1668.  Id. ;  when  treble  damages  may  be  recovered.  In  an  action 
brought  as  prescribed  in  the  last  section,  the  plaintiff  may  state  in  his  com* 
plaint  the  amount  of  his  damages,  and  demand  judgment  for  treble  the  sum 
80  stated.  Thereupon,  if  the  inquisition,  or,  where  issues  of  fact  are  tried, 
the  verdict,  report,  or  decision,  awards  him  any  damages,  he  is  entitled  to 
judgment  for  treble  the  sum  so  awarded,  except  that  m  either  of  the  follow* 
ing  oases,  judgment  must  be  rendered  for  single  damages  only : 

!•  Where  the  verdict,  report,  or  decision  finds  affirmatively  that  the  injury 
for  which  the  action  was  brought,  was  casual  and  involunta^;  or  that  the 
defendant  when  he  committed  the  injury,  had  probable  cause  to  believe  that 
the  land  ¥ras  his  own. 

9.  Where  the  defendant  has  pleaded,  and  verdict,  report,  or  decision  finds 
affirmatively,  that  the  injury,  for  which  the  action  was  brought,  was  com« 
mitted  by  taidng  timber,  for  the  purpose  of  making  or  repairing  a  public 
roa4»  or  a  public  bridge ;  or  by  taking  any  wood,  underwood,  or  tree,  for  a 
like  purpose,  by  authori^  of  a  commissioner  or  overseer  of  highways. 

%  1660.  Treble  dameges  fbor  fiardble  en^  or  detainer.  If  aperson  is 
didiaiioijj.  ^ectod^  or  put  out  of  r^l  property,  m  aforciUe  manner ;  or,  after 
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lie  has  been  put  out,  is  held  and  kept  out,  by  force,  or  by  putting  him  in 
fear  of  personal  violence,  he  is  entitled  to  recover  treble  oamages,  in  an 
action  therefor  against  th«  wrong-doer. 


AETICLE  NINTH. 

PBOVnUOHB  AfFLIOABLB  to  two  OB  MOBB  OF  THB  AcHOVS  SPBCEPnED  U  THIB  TiTLB. 

Baonov  1670.  Notice  of  pendency  of  action  by  plaintiff. 

1671.  Effect  of  notice. 

1672.  Notice  te  be  recorded  and  indexed. 

1673.  Notice  of  pendency  of  action  by  defendant. 

1674.  When  notice  may  be  cancelled. 

1675.  When  and  how  court  may  compel  delivery  of  poaaoBedon  of  real  property 

to  purchaser. 

1676.  Upon  sale  of  real  property,  officer  to  pay  taxes,  etc. 

1677.  Judgment  to  be  entered  in  county  where  real  property  is  situated. 

1678.  Sale;  notice  of;  how  conducted. 

1679.  Purchases  by  certain  officers  prohibited.    Penalty. 

1680.  Reversioner,  etc.,  may  bring'  action  after  tenant's  default. 
'*681.  Defendant,  how  prevented  from  committing'  waste,  etc 

1682.  When  order  for  survey  may  be  made. 

1683.  Contents  and  service  of  oraer. 

1684.  Authority  of  x>&rty  under  order. 

1685.  Liability  ot  purchaser,  pending*  an  action. 

1686.  Infant  may  maintain,  etc.,  real  action  in  his  own  name. 

1687.  Joinder  of  real  actions  with  others. 

1688.  When  special  proceeding  to  recover  real  property  not  allowed. 

§  1670.  Notice  of  pendency  of  action  by  plaintLC  In  an  action 
brought  to  recover  a  judgment  aiffecting  the  title  to,  or  the  possession,  use, 
or  enjoyment  of,  real  property,  the  plaintiff  may,  ^hen  he  files  his  com- 
plaint, or  at  any  time  afterwards  before  final  juc^^ent,  file,  in  the  clerk's 
ofEice  of  each  county  where  the  property  is  situated,  a  notice  of  the  pendency 
of  the  action,  stating  the  names  of  the  parties,  and  the  object  of  the  action, 
and  containing  a  brief  description  of  the  property  in  that  county,  affected 
thereby.  Such  a  notice  may  be  filed  with  the  complaint,  before  the  service 
of  the  summons ;  but,  in  that  case,  personal  service  of  the  simmions  must 
be  made  upon  a  defendant,  within  sixty  days  after  the  filing,  or  else,  before 
the  expiration  of  the  same  time,  publication  of  the  summons  must  be  com- 
menced, or  service  thereof  must  be  made  without  the  State,  pursuant  to  an 
order  obtained  therefor,  as  prescribed  in  chapter  fifth  of  this  act. 

§  1671.  ZiflEbct  of  notice.  Where  a  notice  of  the  pendency  of  an  action 
may  be  filed,  as  prescribed  in  the  last  section,  the  pendency  of  the  action  is 
constructive  notice,  from  the  time  of  so  filing  the  notice  only,  to  a  purchaser 
or  incumbrancer  of  the  property  affected  thereby,  from  or  against  a  defend- 
ant, with  respect  to  whom  the  notice  is  directed  to  be  indexed,  as  prescribed 
in  the  next  section.  A  person,  whose  conveyance  or  incumbrance  is  subse- 
quently executed,  or  subsequently  recorded,  is  bound  by  all  proceeding 
taken  in  the  action,  after  the  filing  of  tlie  notice,  to  the  same  extent  as  if  he 
was  a  party  to  the  action. 

§  1672.  Notice  to  be  recoarded  and  indexed.  Bach  county  clerk,  with 
whom  such  a  notice  is  filed,  must  immediately  record  it,  in  a  book  kept  in 
his  office  for  that  purpose,  and  index  it  to  the  name  of  each  defendant, 
specified  in  a  direction,  appended  at  the  foot  of  the  notice,  and  sabscribed 
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§  1674  As  amended 

In  ajiidgmerU  creditor's  action^  the  court  may,  at  any  stage  of  the  proceed- 
ingy  upon  notice  to  the  plaijUiff  or  to  the  judgment  creditor  to  be  affected 
tlwrebyy  direct  that  a  notice  of  the  pendency  thireo/be  cancelled,  upon  pay- 
ment iftto  court  of  the  amount  of  the  judgment  or  judgments  sought  to  be 
enforced  in  si6ch  action,  together  vnth  the  accrued  interest,  and  such  sfum  in 
addition  thereto  as  the  court  may  deem  sufficient  to  cover  interest  likely  to  | 
accrue  during  the  pendency  of  the  custion  and  costs.  Or,  in  lieu  thereof,  the 
court  may,  in  its  discretion,  order  that  an  undertaking  be  given  in  a  sum 
double  the  amount  of  the  judgment  or  judgments  sought  to  be  enforced,  with 
two  87ifficient  sureties  to  be  approved  by  the  court  or  a  judge  thereof,  condi- 
tioned that  the  defendant  or  defendants  applying  therefor  will  pay  thejudg 
ment  or  judgments  sought  to  be  enforced  against  said  property,  with  interest 
and  costs,  in  the^event  thcU  a  finat  judgment  shall  be  entered  in  such  judgment 
creditor's  action  in  favor  of  the  judgment  creditor  or  creditors  totheeffu^ 
that  such  real  estate  was,  at  the  time  of  the  filing  of  said  notices  of  pend- 
ency  of  action,  equitably  chargeable  therewith  A  copy  of  said  undertak- 
ing^ with  notice  of  the  filing  of  the  same,  shall  be  served  upon  the  attorney 
for  the  judgment  creditor,  and  notice  of  not  less  than  two  days  of  the  justifi- 
cation of  the  sureties.  Upon  the  approval  of  such  undertcucing  by  the 
court  or  a  judge  thereof  the  court  may  direct  that  the  notice  ofpendency  of 
action  be  cancelled  of  record,  in  the  manner  above  provided  where  a  judg- 
ment creditor's  cu^ion  is  brought  by  the  plaintiff  as  well  on  his  own  behalf  as 
on  behalf  of  such  other  creditors  as  may  come  in  and  contribute  to  the 
expense  of  such  action^  notice  of  the  application  to  caned  such  lis  pendens 
shall  be  gioen,  as  well  to  the  plaintiff  as  to  such  other  judgment  creditors  as 
shall,  before  the  service  of  the  notice  of  motion  or  order  to  show  cause,  have 
served  upon  the  attorney  appearing  for  the  dtfendant  in  whose  name  the 
title  shall  stand  at  the  time  of  the  commencement  of  the  etetion,  a  notice  to 
the  effect  that  such  judgment  creditor  elects  to  come  in  and  contribute  to 
the  expen'ies  of  such  action,  which  notice  shall  also  describe  thspidgment  by 
giving  the  name  of  the  court  in  which  it  was  recovered,  sfich  recovery  and 
the  amount  thereof,  and  shcdl  be  accompanied  by  an  affidavit  of  the  judg- 
ment creditor  or  his  attorney  to  the  effect  that  such  judgment  has  been  duly 
docketed,  giving  the  date  and  place  of  such  docket,  and  that  an  execution 
has  been  issued  thereon  to  the  sheriff  of  the  proper  county,  and  has  been  re- 
turned unsatiffied,  and  the  amount  claimed  to  be  due  thereon.  In  such  ease 
the  court  shaU  provide  for  like  dq>osit  or  like  security,  as  the  ease  may  be^ 
for  the  benefit  of  the  judgment  creditor  giving  snch  notice  before  the  caned' 
latio7i  of  such  notice  ofpendency  of  action.     [Am'd  ch.  504  of  1892.] 
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by  the  attorney  for  the  plaintiff.  The  expense  of  procuring  a  new  book, 
when  neceeeary,  must  be  paid  oqt  of  the  county  treasury^  as  other  county 
charges. 

§  1673.  Notice  of  pendency  of  action  by  defendant  Where  a  de- 
fendant sets  up  in  his  answer  a  counter-claim,  upon  which  he  demands  an 
affirmative  judgment  affecting  the  title  to,  or  the  possession,  use,  or  enjoy- 
ment of,  real  property,  he  may,  at  the  time  of  filing  his  answer,  or  at  any 
time  afterwards  oefore  final  judgment,  file  a  like  notice.  The  last  three 
sections  apply  to  such  a  notice.  For  the  purpose  of  such  an  application,  the 
defendant  filing  such  a  notice  is  regarded  as  a  plaintiff,  ajid  the  plaintiff  is 
regarded  as  a  defendant. 

§  1674.  When  notice  may  be  cancelled.  After  the  action  is  settled, 
discontinued,  or  abated,  or  final  judgment  is  rendered  therein  against  the 
party  filing  the  notice,  and  the  time  to  appeal  therefrom  has  expired,  or  if  a 
plaintiff  filing  the  notice  unreasonably  neglects  to  proceed  in  the  action,  the 
court  may,  in  its  discretion,  upon  the  application  of  any  person  aggrieved, 
and  upon  such  notice  as  may  be  directed  or  approved  by  it,  direct  that  a 
notice  of  the  pendency  of  an  action,  filed  as  prescribed  in  the  last  four  sec- 
tions, be  cancelled  of  record  by  a  particular  clerk,  or  by  all  the  clerks,  with 
whom  it  is  filed  and  recorded.  The  cancellation  must  be  made  by  a  note  to 
that  effect,  on  the  margin  of  the  record,  referring  to  the  order.  Unless  the 
order  is  entered  in  the  same  clerk's  office,  a  certified  copy  thereof  must  be 
filed  therein,  before  the  notice  is  cancelled. 

§  1675.  When  and  how  court  may  compel  deliveiy  of  poBBeaaloa 
of  real  property  to  purchaser.  Where  a  judgment,  in  an  action  specified 
in  this  title,  allots  to  any  person  a  distinct  parcel  of  real  property,  or  con- 
tains a  direction  for  the  sale  of  real  property,  or  confirms  such  an  allotment 
or  sale,  it  may  also,  except  in  a  case  where  it  is  expressly  prescribed  in  this 
act  that  the  judgment  may  be  enforced  by  execution,  direct  the  delivery  of 
the  possession  of  the  property  to  the  person  entitled  thereto.  If  a  party,  or 
his  representative  or  successor,  who  is  bound  by  the  judgment,  withholds  pos- 
session from  the  person  thus  declared  to  be  entitled  thereto,  the  court,  besides 
punishing  the  disobedience  as  a  contempt,  may,  in  its  discretion,  by  order, 
require  the  sheriff  to  put  that  person  into  possession.  Such  an  order  must 
be  executed,  as  if  it  was  an  execution  for  the  delivery  of  the  possession  of 
the  property. 

§  1676.  Upon  sale  of  real  property,  officer  to  pay  taacas,  etc.  Where 
a  judgment,  rendered  in  an  action  for  partition,  for  dower,  or  to  foreclose  a 
mortgage  upon  real  property,  directs  a  sale  of  the  real  property,  the  officer 
making  the  sale  must,  out  of  the  proceeds,  unless  the  judgment  otherwise 
directs,  pay  all  taxes,  assessments,  and  water  rates,  which  are  liens  upon  the 
property  sold,  and  redeem  the  property  sold  from  any  sales  for  unpaid  taxes, 
assessments,  or  water  rates,  which  have  not  apparently  become  absolute. 
The  sums,  necessary  to  make  those  payments  and  redemptions,  are  deemed 
expenses  of  the  sale,  within  the  meaning  of  that  expression,  as  used  in  any 
provision  of  article  second,  third,  or  fourth  of  this  title. 

§  1677.  Judgment  to  be  entered  in  coontir  where  real  property  is 
Bmated.  Where  real  property,  sold  b^  virtue  of  a  judgment,  rendered  in 
au  action  specified  in  the  last  section,  is  situated  in  a  county,  other  than 
that  in  which  the  judgment  is  entered,  the  judgment  must  be  also  entered 
^  the  office  of  the  clerk  of  the  county  wherein  the  property  is  situated, 
^ore  the  purchaser  can  be  required  to  pay  the  purchase-money,  or  to  accept 
a  deed.    The  clerk  of  the  latter  county  must  enter  it  in  the  judgment-book 
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kept  by  him,  npon  filing  with  him  a  copy  thereof,  certified  by  the  clerk 
wlMua  it  ifi  entered. 

§  167&  Sale ;  noOoo  of;  how  conancted,  A  sale  made  in  pnrsnanee 
cf  any  provision  of  this  title  must  be  at  public  auction  to  the  highest 
bidder.  Notice  of  such  sale  must  be  given  bv  the  officer  making  it,  aa 
prescribed  in  section  1434  of  this  act  for  the  sale  by  a  sheriff  of  reel  prop- 
erty, by  virtue  of  an  ezecation,  unless  the  property  is  situated  wholly  or 
pai^ly  in  a  city  in  which  a  daily  newspaper  is  published,  and  in  that  case 
by  publishing  notice  of  the  sale  at  least  twice  in  each  week  for  three  sue- 
eessive  weeks  immediately  preceding  the  sale,  in  one,  or,  in  the  city  of 
New  York  or  the  city  of  Brooklyn,  in  two  such  papers.  Notice  of  the  post- 
ponement  of  the  sale  must  be  published  in  the  paper  or  papers  wherein  the 
notice  of  sale  was  published.  The  terms  of  the  sale  must  be  made  knowa 
at  the  time  of  ths  sale,  and  if  the  property,  or  any  part  thereof,  is  to  be  sold 
subject  to  the  right  of  dower,  charge  €9  Hen,  that  fact  must  be  declared  at 
the  lime  of  the  sale.  If  the  property  consists  of  two  or  more  distinct  buildinga, 
farms  or  lots  they  shaU  be  sold  Bei>arately,  unless  otherwise  ordered  bp  the 
eourt;  and  provided  further,  that  where  two  or  more  buildings  are  situated 
ou  the  same  dty  lot  they  may  be  sold  t(^ether. 

[i  2.  This  ad  shall  take  (ffed  immedMeiy;  and  any  sales  heretofore  made^ 
v&:h  ioould  be  ktwfid  aeoording  to  the  terms  of  this  act^  are  hereby  dedared  toHd. 
Am'b  Ch.  682  of  1881.1 

§  1679.  ParehaaeBDy  certain  oiffloera  prohibited.  Penalty.  A  com- 
missioner,  or  other  officer  making  a  sale,  as  prescribed  in  this  title,  or  a 

fuardian  of  an  infant  party  to  the  action,  shall  not,  nor  shall  any  person,  for 
is  benefit,  directly  or  indirectly,  purchase,  or  be  intereertied  in  the  purchase 
of,  any  of  the  property  sold ;  except  that  a  guardian  may,  where  he  is  law- 
fully authorized  so  to  do,  purchase  for  the  benefit  or  in  liehalf  of  his  ward. 
The  violation  of  this  section  is  a  misdemeanor ;  and  a  purchase,  made  con- 
trary to  this  section,  is  void. 

8  1680.  Reveoreloner,  eta,  may  bring  action,  after  tenant's  definilt. 

^Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  judgment  to  be  taken 
against  him,  bv  consent  or  by  default,  in  an  action  of  ejectment,  or  an  action 
for  dower,  the  neir,  or  person  owning  the  reversion  or  remainder,  may,  after 
the  determination  of  the  particular  estate,  maintain  an  action  of  ejectment 
to  recover  the  property. 

§  1681.  Defendant^  how  prevented  fixMOt  cormnitttng  waate^  etc.    Iff 

during  the  i)endency  of  an  action  specified  in  this  title,  the  defendant  com- 
mits waste  upon,  or  does  any  other  damage  to,  the  property  in  controversy, 
the  court,  or  a  judge  thereof  T^^Jf  upon  the  application  of  the  plaintiff  and 
due  proof  of  the  facts  by  affidavit,  grant,  without  notice  or  security,  an 
order,  restraining  him  from  the  commisfrion  of  any  further  waste  upon  or 
damage  to  the  property.  Disobedience  to  such  an  order  may  be  punished, 
as  a  contempt  of  the  court.  This  section  does  not  effect  the  plainliff 's  right 
to  a  permanent  or  a  temporary  injunction  in  such  an  action. 

§  1682.  When  order  ibr  Boacvmy  may  be  made.  If  the  court,  in  which 
an  action  relating  to  real  property  is  pending,  is  satisfijed  that  a  survey  of 
any  of  the  property,  in  the  possession  of  either  party,  or  of  a  boundary  line 
between  the  parties,  or  between  the  property  of  either  of  them,  and  of 
another  person,  is  necessary  or  expedient,  to  enable  either  party  to  prepare 
a  pleading,  or  prepare  lor  trial,  or  for  any  other  proceeding  in  the  actiim,  it 
may,  upon  the  application  of  either  party,  upon  notice  to  the  party  in  pos- 
session, make  an  order,  granting  to  the  appUcant  leave  to  entor  upon  thai 
party's  property,  to  make  such  a  survey. 

§  1683.  CiontentB  aaA  8«rvioeof  orAer.  An  order,  made  as  prescribed 
in  the  last  section,  must  Bpodfy,  by  a  deecriptian  as  definite  as  may  be  the 
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property  or  boundary  line  to  be  surveyed,  and  the  real  property  of  the 
adverse  party,  upon  mrhich  it  is  necessary  to  enter  for  that  purpose.  A  copy 
thereof  must  be  served  on  the  owner  or  occupant  of  that  property,  before 
entry  thereupon. 

fi  1684.  Anthozltp  of  party  under  ocdar.  After  serving  a  copy  of  the 
order,  as  prescribed  i^^  the  last  section,  the  party  obtaining  it,  his  necessary 
Borveyors,  servants,  and  agents,  may  enter,  for  the  purpose  of  maldng  the 
survey,  upon  the  real  property  described  in  the  order,  and  may  there  make 
the  survey ;  but  each  person  so  entering  is  responsible  for  any  unnecessary 
injury  done  by  him ;  and  the  party  procuring  the  order  is  responsible  for 
each  an  injury,  done  by  any  person  so  entering. 

§  1686.  Idabilitir  of  purchaser  pending  an  action.  If  the  defendant, 
in  an  action  of  ejectment  or  an  action  for  dower,  aliens  the  real  property  in 
question,  after  the  filing  of  a  notice,  as  specified  in  section  1670  of  this  act, 
and  an  execution  a^inst  him  for  the  plaintiff's  damages  is  returned  wholly 
or  partly  unsatisfied,  an  actioi^  may  be  maintained  by  the  plaintiff  against 
any  person,  who  has  been  in  possession  of  the  property,  under  the  defend- 
ant's conveyance,  to  recover  the  unsatisfied  portion  of  the  damages,  for  a 
time  not  exceeding  that,  during  which  he  possessed  the  property. 

§  1686.  Infiuit  may  maintain,  etc.,  real  action  in  Us  own  nama  Any 
action  specified  in  this  title  may  be  maintained  by  or  against  an  infant  in 
his  own  name ;  and  article  fourth  of  title  second  of  chapter  fifth  of  this  act 
applies  to  such  an  action,  except  as  othervdse  prescribed  in  sections  1635 

d  1536  of  this  act. 


8  1687.  Joinder  of  real  actions  with  othera.  Nothing  contained  in  this 
tiitie  is  to  be  construed,  as  to  prevent  the  plaintiff  from  uniting  in  the  same 
complaint  two  or  more  causes  of  action,  in  any  case  spedfied  in  section  484 
of  this  act. 

§  1688.  When  special  proceeding  to  recover  real  propeiXy  not 

allowed.    A  special  proceeding  to  recover  real  property  cannot  be  taken^ 
except  in  a  case  specially  prescribed  by  law. 


TITLE  IL 
Adiona  reUxUnff  to  chattels. 


1.  Action  to  recover  a  chattel. 

3.  Action  to  foreclose  a  lien  upon  a  chattel. 


ARTICLE  FIEST. 

AonON  TO  KROOYXB  A  OhATTBU 

Bmmoa  1089.  Joinder  of  action  with  others. 

1690.  When  it  cannot  be  maintained. 

1691.  Id. ;  after  judgment  against  the  plaintiff. 

1692.  Id. ;  b^  an  aasignee. 

1698.  Jurisdiction,  etc.,  when  replevin  precedes  Bommons.  ) 

1694.  Plaintiff  may  require  sheriff  to  replevy.  \ 

1696.  Affidavit  therefor,  before  commencement  of  action. 
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BBOnoir  1696.  Id. ;  after  commencement  of  action. 

1697.  Id. ;  where  several  chattels  are  to  be  replevied. 

1698.  Provision  where  a  part  only  is  replevie<£ 

1699.  Plaintiff's  undertaking  for  i-eplevm. 

1700.  How  chattel  to  be  replevied. 

1701.  Id.  J  how  taken  from  a  building,  etc. 

1702.  Replevied  chattel ;  how  kept,  etc, 

1708.  When  defendant  may  except  to  sureties ;  proceedings  tberenpoo. 

1704.  When  defendant  may  reclaim  chattel ;  proceedings  thereajx)!!. 

1705.  Sureties;  when  and  now  to  justify. 

1706.  When  and  to  whom  sheriff  must  aeliver  chatteL 

1707.  Penalty  for  wrong  deliveiy  by  sheriff. 

1708.  Undertaking  j  to  whom  delivered. 

1709.  Claim  of  title  by  third  person ;  proceedings  thereupon. 

1710.  Action  against  HherifT  upon  such  claim. 

1711.  Indemnity  to  shenff  against  such  action. 

1712.  When  agent,  etc.,  may  make  affidavit  for  replevin  or  return. 

1713.  Second  and  subsequent  i-eplevin  ;  proceedings  thereupon. 

1714.  Replevin  where  onler  of  arrest  has  been  granted. 

1715.  Retum,  etc.,  by  sheriff. 

1716.  Id. ;  how  compelled. 

1717.  Replevin  papers  to  be  made  part  of  Judgment-roll,  etc 

1718.  Action  not  affected  by  failure  to  replevy. 

1719.  When  and  how  plaintiff  may  abandon  his  dalm  as  to  pari 

1720.  Title ;  how  stated  in  i»lea<iing. 

1721.  Taking,  etc. ;  how  stated  in  complaint. 

1722.  Damages  when  chattel  injured,  etc.,  by  defendant. 

1723.  Answer  to  title  in  third  pei'son. 

1724.  Answer  that  property  was  distrained  doing  damage. 

1725.  Defendant  may  demand  judgment  for  retum. 

1726.  Verdict,  etc.,  what  to  state. 

1727.  Substitute  in  certain  cases  for  finding  as  to  value 

1728.  Yeixlict,  etc.,  for  part  of  sevei*al  chattels ;  judgment  thereupon. 

1729.  Damages,  how  ascertained  on  default. 

1730.  Final  judgment ;  docketing  the  same. 

1731.  Execution;  contents thei-eof. 

1732.  Id. ;  sheriff's  power  to  take  chattel. 

1733.  Action  on  undertaking ;  when  maintainable. 

1734.  Sheriff's  retum  evidence  therein. 

1735.  Injury,  etc.,  no  defence. 

1736.  Abatement  and  revival  of  action. 

§  1689.  Joinder  of  action  with  others.  Nothing  in  this  title  is  to  be 
00  construed  as  to  prevent  the  plaintiff  from  uniting  in  the  same  complaint 
two  or  more  causes  of  action,  in  any  case  specified  in  section  484  of  this  act. 

§  1690.  IVhen  it  cannot  be  maintained.  An  action  to  recover  a  chattel 
cannot  be  maintained,  in  either  of  the  following  cases : 

1,  Where  the  chattel  was  taken  by  virtue  of  a  warrant,  against  the  plain- 
tiff, for  the  collection  of  a  tax,  assessment,  or  fine,  issued  in  pursuance  of  a 
statute  of  the  State,  or  of  the  United  States ;  unless  the  taking  was,  or  the 
detention  is,  unlawful,  as  specified  in  section  1695  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant  of  attach- 
ment, against  the  property  of  the  plaintiff;  unless  it  was  legally  exempt 
from  such  seizure,  or  is  unlawfully  detained,  as  specified  in  section  1696  of 

/^this  act. 
.V.  Q  *^' J**  3.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant  of  attach- 
V^  ment,  against  the  property  of  a  person  other  than  the  plaintiff;  and,  at  the 

.^  time  of  the  seizure,  the  plaintiff  had  not  the  right  to  reduce  it  into  his  x>08- 

session. 

§  1691.  Id. ;  after  jndgment  against  the  plaintifL  Where  a  chattel  is 
replevied,  in  an  action  to  recover  the  same,  and  a  final  jndgment  awardin^^ 
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the  possession  thereof  to  the  defendant  is  rendered,  a  subsequent  action  to 
recover  the  same  chattel  cannot  be  maintained  by  the  plaintiff,  for  the  same 
cause  of  action.  But  the  judgment  does  not  affect  his  right  to  maintain  an 
action  to  recover  damages,  for  taking  or  detaining  the  same  or  any  other 
chattel,  unless  it  was  rendered  against  him  upon  the  merits. 

§  1692.  Id. ;  by  an  assigiiea  An  action  to  recover  a  chattel,  the  title  to 
which  has  been  transferred  to  the  plaintiff,  since  the  wrongful  taking,  or 
durinff  the  wrongful  detention  thereof,  with  or  without  the  damages  sus- 
tained by  the  taking,  withholding,  or  detention,  may  be  maintained  in  any 
case,  where,  except  for  the  transfer,  such  an  action  might  be  maintained,  by 
the  person  from  or  through  whom  the  plaintiff  derives  title ;  but  not  other- 
wise. 

§  1693.  Jurisdiction,  eta,  when  replevin  precedes  summona  Where 
a  chattel  is  replevied  before  the  service  of  the  summons,  as  prescribed  in  this 
article,  the  seizure  thereof  by  the  sheriff  is  regarded  as  equivalent  to  the 
granting  of  a  provisional  remedy,  for  the  purpose  of  giving  jurisdiction  to 
the  court,  and  enabling  it  to  control  the  subsequent  proceedings  in  the 
action ;  and  as  equivalent  to  the  commencement  of  the  action  for  the  pur- 
pose of  determining,  whether  the  plaintiff  is  ci titled  to  maintain  the  action, 
or  the  defendant  is  liable  thereto. 

§  1694.  Plaintiff  may  require  sheriff  to  replevy.  The  plaintiff  may, 
when  the  summons  is  issued,  or  at  any  time  afterwards,  and  before  the  ser- 
vice of  a  copy  of  the  defendant's  answer,  or,  where  judgment  is  taken  by 
default,  for  want  of  an  appearance  or  pleading,  before  the  entry  of  the  final 
judgment,  cause  the  chattel,  to  recover  which  the  action  is  brought,  to  be 
replevied  by  the  sheriff  of  the  county  where  it  is  found.  For  that  purpose 
he  must  deliver  to  the  sheriff  an  affidavit  and  a  written  undertaking,  as 
prescribed  in  the  following  sections  of  this  article,  with  a  written  requisition, 
indorsed  upon  or  annexed  to  the  affidavit,  and  nubscribed  by  his  attorney,  t# 
the  effect,  that  the  sheriff  is  required  to  replevy  the  chattel  described  therein. 
The  requisition  may  be  directed  to  the  sheriff  of  a  particular  county,  or, 
generally,  to  the  sheriff  of  any  county  v/hore  the  chattel  is  found.  It  is 
aeemed  the  mandate  of  the  court. 

J (1695.  Affidavit  therefor  before  commencement  of  action.    The 
davit,  to  be  delivered  to  the  sheriff,  as  prescribed  in  the  last  section,  must 
1)articularly  describe  the  chattel  to  bo  replevied ;  and  must  contain  the  fol- 
owing  allegations : 

1.  That  nie  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled  to  the  pos- 
session thereof,  by  virtue  of  a  special  property  therein;  the  facts  with 
respect  to  which  must  be  set  forth. 

2.  That  it  ^^  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  the  best  knowl- 
edge, information  and  belief  of  the  person  making  the  affidavit. 

i  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against  the  plaintiff, 
for  the  collection  of  a  tax,  assessment  or  fine,  issued  in  pursuance  of  a  statute 
of  the  8tat«,  or  of  the  United  States ;  or,  if  it  has  been  taken  under  color  of 
Buch  a  warrant,  either  that  the  taking  was  unlawful,  by  reason  of  defects  in 
the  process,  or  other  causes  specified,  or  that  the  detention  is  unlawful,  by 
reason  of  facts  specified,  which  have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution  or  warrant  of 
attachment,  against  the  property  of  the  plaintiff,  or  of  any  person  from  or 
through  whom  the  plaintiff  has  derived  title  to  the  chattel,  since  the  seizure 
thereof;  or,  if  it  has  been  so  seized,  that  it  was  exempt  from  the  seizure,  bj 
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reason  of  facts  speeified,  or  that  its  detention  is  unlawful,  by  reason  of  facts 
specified  which  have  subsequently  occurred. 
6.  Its  actual  value. 

§  1696.  Id. ;  after  commencement  of  action.  But  where  the  affidavit 
is  made  after  the  service  of  the  summons,  the  allegations,  required  to  be 
inserted  therein  by  subdivisions  first  and  second  of  the  last  section,  must  be 
to  the  effect,  that  the  plaintiff,  at  the  time  of  the  commencement  of  the 
action,  was  the  owner  of  the  chattel,  or  was  entitled  to  the  possession  thereof 
by  virtue  of  a  special  property  therein ;  and  that  it  was  then  wrongfully 
detained  by  the  defendant,  as  prescribed  in  those  subdivisions. 

J  1 1697.  Id. ;  where  several  chattels  are  to  be  replevied.  Where  the 
davit  describes  two  or  more  chattels  of  the  same  kind,  it  must  state  the 
number  thereof,  and  where  it  describes  a  chattel  in  bulk,  it  must  state 
the  weight,  measurement  or  other  quantity.  Where  it  describes  two  or  more 
chattels  to  be  replevied,  it  may,  at  the  election  of  the  plaintiff,  state  the 
lu^gregate  value  of  all ;  or,  separately,  the  value  of  any  chattel  or  of  any 
class  of  chattels,  and  the  aggregate  value  of  the  remainder,  if  any.  Where 
it  states  separately  the  value  of  one  or  more  chattels  or  classes  of  chattels, 
the  defendant  may  require,  as  prescribed  in  the  followinff  provisions  of  tins 
article,  the  return  of  any  or  all  of  the  chattels  or  classes  of  chattels,  the  value 
of  which  is  thus  stated,  or  of  the  portion  thereof  which  has  been  replevied. 
If  he  procures  such  a  return,  the  remainder  must  be  delivered  to  the  plain- 
tiff, except  as  is  otherwise  prescribed  in  this  article. 

§  1698.  Provision  where  a  part  only  is  replevied.  The  sheriff  must 
replevy  a  smaller  number  or  a  smaller  quantity,  if  the  whole  of  the  chattel 
or  chattels  described  in  the  affidavit  cannot  be  found.  In  that  case,  if  the 
aggregate  value  only  is  stated  in  the  affidavit,  the  value  of  the  entire  chattel 
or  class  of  chattels,  as  so  stated,  is  to  be  deemed  the  value  of  the  part 
replevied,  for  the  purposes  of  the  proceedings  to  procure  a  return  thereof  to 
the  defendant. 

§  1699.  Plaintiflf 's  undertaking  for  replevin.  The  undertakin&r  to  be 
delivered  to  the  sheriff,  with  a  requisition  to  replevy  a  chattel,  must  be  exe- 
cuted by  at  least  two  sureties,  who  must  be  approved  by  the  sheriff.  It  must 
be  to  the  effect,  that  the  sureties  are  bound  in  a  specified  sum,  not  less  than 
twice  the  value  of  the  chattel,  as  stated  in  the  affidavit,  for  the  prosecution 
of  the  action ;  for  the  return  of  the  chattel  to  the  defendant,  if  possession 
thereof  is  adjudged  to  him,  or  if  the  action  abates,  or  is  discontinued,  before 
the  chattel  is  returned  to  the  defendant ;  and  for  the  payment  to  the  defend- 
ant of  any  sum,  which  the  judgment  awards  to  him  against  the  plaintiff. 

§  1700.  How  chattel  to  be  replevied.  If  any  chattel,  described  in  the 
affidavit,  is  found  in  the  possession  of  the  defendant,  or  of  his  agent,  the 
sheriff,  to  whom  an  affidavit,  requisition,  and  undertaking  are  delivered,  as 
prescribed  in  the  foregoing  sections  of  this  article,  must  forthwith  replevy  it, 
by  taking  it  into  his  possession.  He  must  thereupon,  without  delay,  serve 
on  the  defendant  a  copy  of  the  affidavit,  requisition,  and  undertaking,  by 
delivering  the  same  to  him  personally,  if  he  can  be  found  wdthin  the  county ; 
or,  if  he  cannot  be  so  found,  to  his  a^ent,  if  any,  from  whose  possession  the 
chattel  is  taken ;  or,  if  neither  can  be  found  within  the  county,  by  leaving 
the  copy  at  the  usual  place  of  abode  of  either,  with  a  person  of  suitable  age 
and  discretion. 

§  1701.  Id. ;  how  taken  from  a  building,  etc.    If  any  chattel,  described 
in  the  affidavit,  is  secured  or  concealed  in  a  building  or  inclosure,  the  sheriff 
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inuBt  publicly  demand  its  delivery.  If  it  is  not  delivered,  pursuant  to  flia 
demand,  he  must  cause  the  building  or  enclosure  to  be  broken  open,  and 
must  take  the  chattel  into  his  possession. 

6  1 702.  Replevied  chattel ;  how  kept,  etc.  A  sheriff,  who  has  replevied 
a  chattel,  must  retain  it  in  his  possession,  keepipg  it  in  a  secure  place,  until 
the  person,  who  is  entitled  to  the  possession  ttereof,  is  ascertained,  as  pre- 
scribed in  this  article.  He  must  then  deliver  it  to  that  person,  upon  request 
and  payment  of  his  lawful  fees,  and  necessary  expenses  for  taking  and  keep* 
ing  it,  as  taxed  by  a  judge  of  the  court,  or  the  county  judge  of  the  county 
where  the  chattel  was  replevied,  upon  such  a  notice  as  the  judge  deema 
proper 

§  1703.  When  defisndant  may  eaccq;>t  to  sniMLes ;  proceedings  tlien* 

upon.  Within  three  days  after  the  chattel  is  replevied,  and  a  copy  of  the 
affidavit,  requisition,  and  undertaking  is  served,  the  defendant,  unless  be 
requires  a  return  of  the  chattel  replevied,  or  of  one  or  more  of  them,  where 
two  or  more  chattels  are  replevied,  may  serve  upon  the  sheriff  a  notice,  that 
he  excepts  to  the  plaintiff's  sureties ;  otherwise  he  is  deemed  to  have  waived 
all  objections  to  Uiem.  Where  the  defendant  has  not  appeared,  the  notice 
must  be  subscribed  either  by  him,  or  by  his  agent  or  attorney.  The  person 
00  subscribing  the  notice  must  add  to  his  signature  his  office  address,  as  pre- 
scribed by  law,  with  respect  to  a  notice  of  appearance.  Within  ten  days 
after  service  of  such  a  notice,  the  plaintiff's  attorney  must  serve  upon  the 
defendant's  attorney,  or,  if  the  defendant  has  not  appeared,  u  on  the  sheriff, 
notice  of  the  justification  of  the  sureties.  If  the  notice  of  justification  is 
eerved  upon  the  sheriff,  he  must  immediately  serve  it  upon  the  person,  whose 
name  is  subscribed  to  the  notice  of  exception,  in  the  mode  prescribed  by  law, 
for  service  of  a  paper  upon  an  attorney  in  an  action. 

§  1704-  IVhen  defimdant  znay  reclaim  chattel ;  proceedings  then* 

upon.  The  defendant,  if  he  does  not  except  to  the  plaintiff's  sureties,  as 
prescribed  in  the  last  section,  may,  within  the  time  allowed  to  him  for  such 
an  exception,  serve  upon  the  sheriff,  a  notice  that  he  requires  a  return  of  the 
chattel  replevied.  With  the  notice,  he  must  deliver  to  the  sheriff  the  fol- 
lowing papers : 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defendant  is  the 
owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to  the  possession  thereof, 
by  virtue  of  a  special  property  therein,  the  facts  with  respect  to  which  must 
be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to  the  effect  that 
ihey  are  bound,  in  a  specified  sum,  not  less  than  twice  the  value  of  the  chat- 
tel, as  stated  in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the 
plaintiff,  if  delivery  thereof  is  adjudged,  or  if  the  action  abates  in  conse- 
quence of  the  defendant's  death ;  and  for  the  payment  to  him  of  any  sunt 
vhich  the  judgment  awards  against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  return  of  the  chattel, 
as  prescribed  in  this  section,  the  defendant  must  serve  upon  the  plaintiff*a 
attorney,  notice  of  the  justification  of  the  sureties  to  the  undertaking. 

§  1705.  Sureties ;  when  and  how  to  jiicrtify.  The  justification  of 
sureties,  as  prescribed  in  either  of  the  last  two  sections,  must  take  place 
either  in  the  cx)unty  where  the  chattel  was  replevied,  or  in  the  county  where 
one  of  the  sureties  resides.  The  provisions,  regulating  the  justification  of 
bail,  contained  in  article  third  of  title  first  of  chapter  seventh  of  this  act, 
tfovem,  except  as  otherwise  expressly  prescribed  in  this  article,  with  respect 
fo  the  notice  of  justification  of  the  sureties;  the  officer  before  whom  they 
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must  justify  ;  the  sabstitation  of  new  sureties,  or  a  new  undertaking;  the 
examination  and  qualifications  of  the  sureties ;  and  the  allowance  of  thd 
undertaking.  But  after  the  allowance,  the  undertaking  and  examinatioa 
must  be  delivered  to  the  sheriff. 

§  1706.  TTThen  and  to  whom  BhexIfiTintist  deliver  chattel  If  the  de- 
fendant neither  excepts  to  the  plaintiff's  sureties,  nor  requires  the  return  of 
the  chattel,  within  the  time  prescribed  for  that  purpose ;  or  if  he  makes  de- 
fault in  serving  notice  of  the  justification  of  his  sureties,  or  in  procuring  the 
allowance  of  his  undertaking ;  or  if  the  plaintiff,  after  the  defendant  has 
excepted  to  his  sureties,  dmj  procures  the  allowance  of  his  undertaking; 
the  sheriff  must,  except  in  the  case  specified  in  section  1709  of  this  act, 
immediately  deliver  the  chattel  to  the  plaintiff.  If  the  plaintiff,  after  the 
defendant  has  excepted  to  his  sureties,  makes  default  in  serving  notice  of 
Justification,  or  in  procuring  the  allowance  of  his  undertaking ;  or  if  the 
defendant,  after  he  has  required  the  return  of  the  chattel,  duly  procures  the 
allowance  of  his  undertaking ;  the  sheriff  must  immediately  deliver  the  chat- 
tel to  the  defendant.  When  the  chattel  is  delivered  by  the  sheriff  to  either 
party,  as  prescribed  in  this  section,  the  sheriff  ceases  to  be  responsible  for 
the  sufficiency  of  the  sureties  of  either  party ;  until  then,  he  is  responsible 
for  the  sufficiency  of  the  sureties  of  the  plaintiff  or  of  the  defendant,  as  the 
ease  may  be. 

§  1707.  Penalty  for  wrong  deUvery  by  sheriff  A  sheriff  who  delivers 
to  either  party,  without  the  consent  of  the  other,  a  chattel  replevied  by  hina, 
except  as  prescribed  in  the  last  section,  or  by  virtue  of  an  exeoution  issuea 
upon  a  judgment  in  the  action,  forfeits,  to  the  party  aggrieved,  two  hundred 
and  fifty  dollars ;  and  is  also  liable  to  him  for  all  damages  which  he  sustains 
thereby. 

S1708.  Undertaking ;  to  whom  delivered.  Where  the  sheriff  duly 
vers  a  chattel  to  either  party,  as  prescribed  in  the  last  section  but  one, 
lie  must,  at  the  same  time,  deliver  to  the  adverse  party,  the  undertaking 
received  by  him  from  the  party  to  whom  the  chattel  is  delivered,  together 
irith  the  examination  of  the  sureties,  and  the  judge's  allowance,  if  any. 

§  1 709.  Claim  of  title  by  third  person ;  proceedings  thereupon.    At 

any  time  before  a  chattel,  which  has  been  replevied,  is  actually  delivered  to 
either  party,  if  a  person,  not  a  party  to  the  action,  claims,  as  against  the 
defendant,  a  right  to  the  xwssession  thereof,  existing  at  the  time  when  it  was 
replevied,  an  affidavit  may  be  made,  and  delivered  to  the  sheriff,  in  his 
behalf,  stating  that  he  makes  such  a  claim ;  specifying  the  chattel  or  chat- 
tels to  which  it  relates,  if  two  or  more  chattels  have  been  replevied,  and  the 
claim  relates  only  to  part  of  them ;  and  setting  forth  the  facts  upon  which 
his  right  of  possession  depends.  In  that  case,  the  sheriff  may,  in  his  discre- 
tion, before  he  delivers  the  chattel  to  the  plaintiff,  serve  upon  the  plaintiff's 
attorney  a  copy  of  the  affidavit,  with  a  notice  that  he  requires  indemnity 
against  the  claim.  If  the  indemnity  is  not  furnished,  within  a  reasonable 
time  after  the  plaintiff  becomes  entitled  to  the  delivery  of  the  chattel,  the 
sheriff  may,  in  his  discretion,  deliver  it  to  the  claimant,  without  incurring 
any  liability  to  the  plaintiff,  by  reason  of  so  doing. 

§  1710.  Action  against  sheriff  upon  such  claim.  A  person,  not  a 
party  to  the  action,  who  has  served  an  affidavit,  as  prescribed  in  the  last 
section,  may  maintain  an  actioti  against  the  sheriff,  who  has  delivered  the 
chattel  to  the  plaintiff,  to  recover  his  damages,  by  reason  of  the  taking, 
detention,  or  delivery  of  the  chattel.  But  the  summons  in  such  an  action 
must  be  issued,  within  three  months  after  the  delivery  of  the  chattel  to  the 

840 


Ch.  14,  Tit.  2.  ACTION  FOR  A  CHATTEL.  §§  1711-1714. 

plaintiff,  and  must  be  served,  iivitbin  three  months  after  it  is  issued.  An 
action  cannot  be  maintained  against  a  sheriff,  by  a  person  so  entitled  to 
make  a  claim,  except  as  prescribed  in  this  section. 

g  1711.  Indemnity  to  sheriff  against  such  action.  The  indemnity,  to 
be  furnished  to  the  sheriff  by  the  plaintiff,  as  prescribed  in  the  last  section 
but  one,  must  consist  of  a  wiitten  undertaking  to  him,  executed  by  at  least 
two  sureties,  to  the  effect  that  they  will  indemnify  him  against  any  liability 
for  damages,  costs,  or  expenses,  to  be  incurred  in  an  action  brought  against 
him,  by  the  claimant,  or  a  person  deriving  title  from  or  through  the  claim- 
ant, by  reason  of  the  taking  or  detention  of  the  chattel,  or  its  delivery  to 
the  plaintiff,  not  exceeding  a  sum  to  be  specified  in  the  undertaking,  which 
must  be  at  least  five  hunored  dollar.'^,  and  not  less  than  the  actual  value  of 
the  chattel  claimed,  and  two  hundred  and  fifty  dollars  in  addition  thereto. 
Each  of  the  sureties,  besides  possessing  the  other  qualifications  required  by 
law,  must  be  a  freeholder  or  a  householder  of  the  sheriff's  county.  The 
sheriff,  before  delivering  the  chattel,  may  require  the  persons  offered  as 
sureties  to  submit  to  an  examination,  before  the  officer  who  takes  the 
acknowledgment  of  the  undertaking,  as  where  persons  are  offered  to  him  a& 
bail  tipon  an  arrest.  The  sureties  are  entitled  to  be  substituted  as  defend- 
ants in  an  action,  brought  as  prescribed  in  the  last  section,  as  if  the  chattel 
had  been  levied  upon  by  virtue  of  an  execution. 

g  1712.  IVhen  agents  etc.,  znay  make  affidavit  for  replevin  or  retain. 

The  affidavit,  to  be  delivered  to  the  sheriff  in  behalf  of  the  plaintiff,  with  a 
requisition  to  replevy  a  chattel,  may  be  made  by  the  plaintiff's  agent  or 
attorney,  if  the  material  facts  are  within  his  personal  knowledge ;  or  if  the 
plaintiff  is  not  within  the  county  where  the  attorney  resides,  or  has  hi& 
office,  or  is-  not  capable  of  making  the  affidavit.  The  affidavit,  to  be  deliv- 
ered to  the  sheriff,  either  in  behalf  of  the  defendant,  with  a  notice  that  he 
requires  the  return  of  the  chattel,  or  in  behalf  of  a  person,  not  a  party,  who 
mc^es  a  claim  as  prescribed  in  section  1709  of  this  act,  may  be  made  by  an 
agent  or  attorney,  if  the  material  facts  are  within  his  personal  knowledge, 
or  if  the  defendant  or  claimant,  as  the  case  may  be,  is  not  wiohin  the  county 
where  the  property  was  replevied,  and  capable  of  making  the  affidavit. 
Where  the  affiaavit  is  made  by  an  attorney  or  agent,  he  must  state  therein 
what  allemtions,  if  any,  are  made  upon  his  information  and  belief ;  and  he 
must  set  forth  therein  the  grounds  of  his  belief,  as  to  all  matters  not  stated 
upon  his  knowledge,  and  the  reason  why  the  affidavit  is  not  made  by  the 
party  or  the  claimant. 

§  1713.  Second  and  subsequent  i^levin ;  proceedings  tiiereupon. 

Where  the  sheriff  has  replevied  a  part  only  of  a  chattel,  or  of  two  or  more 
chattels,  described  in  the  plaintiff's  affidavit  and  has  served  upon  the 
defendant  the  papers  required  upon  such  a  replevin,  the  plaintiff  may,  at 
any  time  before  the  service  of  a  copy  of  the  defendant's  answer,  or  before 
judgment  by  default,  for  want  of  an  appearance  or  pleading,  require  the 
same  or  any  other  sheriff,  to  replevy  any  other  part  thereof.  For  that  purpose, 
he  must  deliver  to  the  sheriff  an  affidavit,  containing  the  same  allegations,  and 
a  requisition  and  undertaking,  with  respect  to  the  part  yet  to  be  reple\ied, 
as  if  the  action  was  brought  to  recover  that  part  only.  Where  a  second  or 
subsequent  replevin  is  made,  as  prescribed  in  this  section,  the  proceedings 
are  the  same,  as  if  a  former  replevin  had  not  been  made. 

§  1714.  Replevin,  where  order  of  arrest  has  been  granted.  WheTo 
an  order  of  arrest  is  granted,  as  prescribed  in  title  first  of  chapter  seventa 
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of  this  act  the  plaintiflTs  right  to  a  repleyin  is  subject  to  the  following  regn- 
lations : 

1.  K  the  defendant  has  been  arrested,  pursuant  to  the  order,  a  subsequent 
replevin  cannot  be  made  of  a  chattel,  with  respect  to  which  the  order  was 
granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin  of  a 
chattel,  with  respect  to  which  the  order  was  granted,  supersedes  the  order. 

§  1715.  Retam,  etc.,  by  sherifE;  The  sheriff  must,  within  twenty  days 
after  he  has  delivered  a  chattel  replevied  by  him,  to  the  party  entitled  to 
the  possession  thereof,  or  to  a  third  person,  as  prescribed  in  this  article,  file 
with  the  clerk  the  plaintiff's  affidavit,  and  the  accompanying  requisition, 
with  a  return,  stating  in  what  manner  he  has  executed  the  latter.  If  he 
has  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or  more  chattels, 
described  in  the  affidavit,  the  return  must  state  the  cause  of  the  omission. 

§  1716.  Id. ;  how  compelled.  If  the  sheriff  fails  to  comply  with  the  last 
section,  either  party  may  require  him  so  to  do,  within  ten  days  after  service 
of  a  notice  to  that  effect,  or  to  show  cause,  at  a  term  ci  the  court  designated 
in  the  notice,  why  he  should  not  be  punished  for  a  contempt  of  the  court. 
The  notice  may  be  served  at  any  time  before  final  judgment,  except  that  it 
cannot  be  served  on  the  part  of  the  defendant,  before  answer.  An  omission 
to  comply  with  such  a  notice  is  punishable  as  a  contempt  of  the  court. 

§  1717.  Replevin  papeiB  to  be  made  part  of  jndgment-roll,  eta 

The  plaintiff's  affidavit,  with  the  accompanying  requisition,  and  the  return 

of  the  sheriff,  must  be  made  a  part  of  the  judgment-roll  in  the  action ;  and 

a  copy  of  each  of  them  must  be  furnished  to  the  court,  or  the  referee,  ux>on 

« the  trial  of  an  issue  of  fact,  with  a  copy  of  the  summons  and  of  the  pleadings. 

§  1718.  Action  not  affected  by  failure  to  replevy.    The  plaintiff  may 

Eroceed  in  the  action,  and  recover  therein  the  chattel,  or  its  value,  although 
e  has  not  required  the  sheriff  to  replevy  it,  or  the  sheriff  has  not  been  able 
to  replevy  it. 

§  1719.  ITThen  and  how  plaintiff  may  abandon  Us  claim  as  to  part 

"Where  part  only  of  two  or  more  distinct  chattels,  specified  in  the  complaint, 
has  been  replevied,  the  plaintiff's  attorney  may,  with  or  before  the  notice  of 
trial,  serve  upon  the  defendant's  attorney  a  notice,  that  he  abandons  so  much 
of  his  claim,  as  relates  to  those  which  have  not  been  replevied ;  and  thence<- 
forth  the  proceedings  are  the  same,  as  if  the  action  had  been  brought  to 
recover  only  the  chattels  which  have  been  replevied.  A  copy  of  the  notice 
must  be  furnished  to  the  court,  or  to  the  referee,  upon  the  trial  of  an  issue 
of  fact,  with  a  copy  of  the  summons  and  of  the  pleadings. 

§  1720.  Title,  how  stated  in  pleading.    An  allegation,  in  a  pleading 

interposed  by  either  party,  to  the  effect  that  the  party  pleading,  or  a  tibird 
person,  was,  at  the  time  when  the  action  was  commenced,  or  the  chattel  was 
replevied,  as  the  case  may  be,  the  owner  of  the  chattel,  or  that  it  was  then 
his  property,  is  a  sufficient  statement  of  title,  unless  the  ri^ht  of  action  or 
defence  rests  upon  a  right  of  possession,  by  virtue  of  a  special  property ;  in 
which  case  the  pleading  must  set  forth  the  facts,  upon  which  the  special 
property  depends,  so  as  to  show,  that  at  the  time  when  the  action  was  com- 
menced, or  the  chattel  was  replevied,  as  the  case  may  be,  the  party  pleading, 
or  the  third  person,  was  entitled  to  the  possession  of  the  chattel. 

§  1721.  Taking,  etc.,  how  stated  in  complaint.  Where  the  complaint 
contains  a  sufficient  statement  of  the  plaintiff's  title,  a  general  allegation, 
that  the  defendant  wrongfully  took  the  chattel,  is  sufficient,  without  setting 
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forth  the  facts,  showing  that  the  taking  was  wrongful.  Where  the  taking 
of  the  chattel  is  not  complained  of,  but  the  action  is  founded  upon  its  wrong- 
ful detention,  the  complaint  must  set  forth  the  facts,  showing  that  the  deten* 
tion  was  wrongful. 

§  1722.  Damages  when  chattel  liqnred,  etc.,  by  defendant.  Where 
the  plaintiff  recovers  a  chattel  which  was  injured,  or  otherwise  depreciated 
in  value,  while  it  was  in  the  possession  or  under  the  control  of  the  defendant, 
under  such  circumstances,  that  the  plaintiff  might  recover  damages  for  the 
injury  or  depreciation,  in  an  action  brought  against  the  defendant  therefor, 
he  may  recover  the  same  damages,  in  an  action  brought  as  prescribed  in 
this  article.  In  that  case,  he  must  set  forth  the  facts  in  his  complaint,  and 
demand  judgment  for  the  damages  accordingly. 

§  1723.  Answer  of  title  in  third  person.  The  defendant  may  by 
answer  defend,  on  the  ground  that  a  third  person  was  entitled  to  the  chat- 
tel, without  connecting  himself  with  the  latter*s  title, 

§  1724.  Answer  that  property  was  distrained  doing  damaga  Where 
the  defence  is,  that  a  chattel,  to  recover  which  the  action  is  brought,  was 
distrained  doing  damage,  an  allegation  that  the  defendant,  or  the  person 
by  whose  command  he  acted,  was  then  lawfully  possessed  of  the  real  prop- 
erty, and  that  the  chattel  was  distrained,  while  it  was  doing  damage  there- 
upon, is  sufficient,  without  setting  forth  the  title  to  the  real  property. 

§  1725.  DefBndant  may  demand  judgment  for  return.  Where  a  chat- 
tel has  beau  replevied  and  delivered  to  the  plaintiff,  or  to  a  person  not  a 
party  to  the  action,  as  prescribed  in  the  foregoing  sections  of  this  article, 
the  defendant's  attorney  may,  within  the  time  allowed  to  him  for  the  service 
of  a  notice  of  trial,  serve  upon  the  plaintiff's  attorney,  a  notice  that  the 
defendant  demands  judgment  for  the  return  of  the  chattel,  or  for  its  value, 
either  with  or  without  damages  for  the  detention  thereof.  Upon  the  trial,  a 
copy  of  such  a  notice  must  be  furnished  to  the  court  or  referee,  with  a  copy 
of  the  summons  and  of  the  pleadings. 

§  1726.  Verdict,  etc. ;  what  to  state.  The  verdict,  report,  or  decision 
must  fix  the  damages,  if  any,  of  the  prevailing  party.  Where  it  awards  to 
the  plaintiff  a  chattel,  which  has  not  been  replevied,  or  where  it  awards  to 
the  prevailing  party  a  chattel,  which  has  been  replevied,  and  afterwards 
delivered  by  ftie  sheriff  to  the  unsuccessful  party,  or  to  a  person  not  a  party, 
it  must  also,  except  in  a  case  specified  in  the  next  section,  fix  the  value  of 
the  chattel,  at  the  time  of  the  trial. 

§  1727.  Substitate  in  certain  cases  for  finding  as  to  ▼alua  A  ver- 
dict, report,  or  decision,  in  favor  of  the  defendant,  shall  not  fix  the  value  of 
the  chattel,  in  either  of  the  following  cases : 

1.  Where  the  plaintiff  is  the  general  owner  of  the  chattel ;  but  it  was 
rightfully  distrained  doing  damage,  and  its  value  is  greater  than  the  dam- 
ages sustained  by  the  defendant,  by  the  injury  for  which  it  was  distrained; 
In  which  case,  those  dam  'ges  must  be  fixed. 

2.  Where  the  plaintiff  is  the  general  owner  of  the  chattel,  but  the  defend- 
ant had  a  special  property  therein,  and  the  value  of  the  chattel  is  greater 
than  the  value  of  the  special  property,  or  the  sum  charged  upon  the  chattel 
by  reason  thereof;  in  which  case,  the  value  of  the  special  property,  or  the 
sum  so  charged,  must  be  fixed. 

In  either  of  the  cases  specified  in  this  section,  the  verdict,  report,  or 
decision  must  set  forth  the  reason,  why  the  value  of  the  chattel  is  not  fixed. 
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§  1728.  Verdict^  etc.,  for  part  of  several  chattels,  jadgment  there- 
upoxL  Where  the  action  is  brought  to  recover  two  or  more  chattels,  the 
verdict,  report  or  decision  may  award  to  one  party  one  or  more  distinct 
chattels,  which  can  be  identified,  and  set  apart  from  the  others,  and  the 
residue  to  the  other  party ;  and,  if  necessary,  the  complaint  must  be 
amended  so  as  to  conform  thereto.  The  final  judgment,  rendered  there- 
upon, must  award  to  each  party  the  same  relief,  with  respect  to  the  finding 
in  his  favor,  as  if  separate  judgments  were  rendered ;  except  that,  where 
each  party  is  entitled  to  an  absolute  award  of  a  sura  of  money,  against  the 
other,  the  smaller  sum  must  be  deducted  from  the  greater,  and  the  balance 
only  must  be  awarded. 

§  1729.  Damages  how  ascertained  on  defiinlt  Where  the  plaintiff  is 
entitled  to  judgment  by  default,  for  want  of  an  appearance  or  pleading,  the 
court,  to  which  he  applies  for  judgment,  may  ascertain  and  determine  the 
damages  to  which  he  is  entitled,  and  the  value  of  the  chattel,  if  necessary ; 
or  may  direct  a  reference,  or  a  writ  of  inquiry,  for  that  purpose. 

§  1730.  Final  judgment ;  docketing  the  same.  Final  judgment  for 
the  plaintiff  must  award  to  him  possession  of  the  chattel  recovered  by  him, 
with  his  damages,  if  any.  If  a  chattel  recovered  was  not  replevied,  or  if, 
after  it  was  replevied,  it  was  delivered  to  the  defendant,  or  to  a  person  not 
a  party,  as  prescribed  in  this  ai-ticle,  the  final  judffment  must  also  award  to 
the  plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid  by  th«  defendant, 
if  possession  thereof  is  not  delivered  to  the  plaintiff.  If  the  delendant  has 
demanded  judgment  for  the  return  of  a  chattel,  which  was  replevied,  and 
afterwards  delivered  to  the  plaintiff,  or  to  a  person  not  a  party,  as  prescribed 
in  this  article,  final  judgment  in  his  favor  therefor  must  award  to  him  pos- 
sessign  thereof,  with  his  d  images,  if  any ;  and  it  must  also  award  to  him 
the  sum  fixed  as  the  value  thereof,  to  be  paid  by  the  plaintiff,  if  possession 
is  not  delivered  to  the  defendant.  But  if  the  case  is  one  of  those  specified 
in  section  1727  of  this  act,  final  judgment  in  favor  of  the  defendant  must 
award  to  him  the  sum,  fixed  as  therein  specified,  and,  if  it  is  not  collected, 
the  delivery  of  the  chattel ;  or,  if  the  chattel  has  not  been  replevied,  or  has 
been  returned  to  him  after  replevin,  that  he  is  entitled  to  possession  thereof, 
nntil  the  sum  so  awarded  is  collected,  or  otherwise  paid.  The  judgment 
may  be  docketed,  and  the  docket  thereof  creates  a  lien,  as  if  it  was  a  judff* 
ment  for  the  full  amount  of  the  money,  including  costs,  which  it  awar£, 
either  absolutely  or  conditionally. 

§  1731.  Execution ;  contents  thereof  An  execution  for  the  delivery 
of  the  possession  of  a  chattel,  and  to  satisfy,  out  of  the  property  of  the 
judgment  debtor,  a  sum  of  money  contingently  awarded  against  him,  must 
contain,  in  addition  to  the  other  matters  prescribed  by  law,  the  following 
directions ; 

1.  Where  the  judgment  is  rendered  in  favor  of  the  defendant,  in  n  case 
specified  in  section  1727  of  this  act,  the  execution  must  require  the  sheriff 
to  deliver  possession  of  the  chattel  to  the  defendant,  unless  the  plaintiff, 
before  the  delivery,  pays  to  him  the  sum  of  money  awarded  to  the  defend- 
ant, with  interest  and  the  sheriff's  fees;  and,  in  case  the  chattel  cannot  be 
found  within  his  county,  then  to  satisfy  that  sum  out  of  the  property  of  the 
plaintiff. 

2^  In  any  other  case,  where  the  judgment  awards  a  sum  of  money,  it 
possession  cf  the  chattel  is  not  delivered  to  the  prevailing  party,  the  execu- 
tion must  require  the  sheriff,  if  the  chattel  cannot  be  found  within  hia 
county,  to  satisfy  the  sum  so  awarded,  with  interest  and  his  fees,  out  of  the 
property  of  the  party  against  whom  the  judgment  is  rendered. 
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A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  prescribed  in  this 
section,  must  be  in  the  form  required  by  law  for  a  like  direction,  where  an 
execution  against  property  is  issued  upon  a  judgment  for  a  sum  of  money* 

§  1732.  Id. ;  sheriff's  power  to  take  chattel  For  the  purpose  of 
taking  possession  of  a  chatt.el,  by  virtue  of  such  an  execution,  the  powers  of 
the  sheriff  are.  the  same,  as  where  he  is  required  to  replevy  a  chattel. 

§  1733.  Action  on  undertaking ;  when  maintainable.  A  plaintiff,  who 
has  recovered  a  final  judgment,  cannot  maintain  an  action  against  the  sure- 
ties in  an  undertaking,  given  in  behalf  of  the  defendant  to  procure  a  return 
of  the  chattel,  or  against  the  bail  of  a  defendant,  who  has  been  arrested, 
until  after  the  return,  wholly  or  partly  unsatisfied  or  unexecuted,  of  an  exe- 
cution in  his  favor  for  the  delivery  of  the  possession  of  the  chattel,  or  to  ^ 
satisfy  a  sum  of  money  out  of  the  property  of  the  defendant,  or  for  both 
purposes,  as  the  case  requires.  A  defendant,  who  has  recovered  a  final 
judgment,  cannot  maintain  an  action  against  the  sureties  in  the  plaintiff's 
undertaking,  given  to  procure  a  replevin,  until  after  a  like  return  of  a  similar 
execution  against  the  plaintiff. 

§  1734.  Sheriff's  retom  evidence  therein.  In  such  an  action  against 
the  sureties,  the  sheriff's  return  to  the  execution  is  presumptive  evidence  of 
a  failure  to  deliver,  or  to  return  a  chattel,  or  to  pay  a  sum  of  money,  accord- 
ing to  the  terms  of  the  undertaking. 

§  1735.  Injnry,  eta,  no  defence.  It  is  not  a  defence  to  such  an  action, 
that  the  chattel  was  injured  or  destroyed,  after  it  was  replevied,  unless  the 
injury  or  destruction  was  effected  by  the  act,  or  with  the  consent  of  the 
plaintiff  in  the  action,  or  occurred  after  the  chattel  was  taken  by  virtue  of 
the  execution. 

§  1736.  Abatement  and  revival  of  action.  In  an  action  to  recover  a 
chattel,  the  cause  of  action  survives  or  continues,  notwithstanding  the  death 
of  either  party,  in  favor  of  or  against  his  executor  or  administrator.  Where 
the  court  makes  an  order,  directing  the  abatement  of  such  an  action,  as  pre- 
scribed in  section  761  of  this  act,  an  action  may  be  maintained,  upon  an 
undertaking,  given  for  the  purpose  of  procuring  a  delivery  or  return  of  a 
chattel,  as  if  final  judgment,  awarding  to  the  adverse  party  possession 
thereof,  had  been  rendered  in  the  first  action,  and  an  execution  thereupon 
had  been  returned  unexecuted  and  unsatisfied,  except  that  damages  cannot 
be  recovered  therein  for  a  wrongful  taking,  withholding,  or  detention.  An 
action  to  recover  the  chattel  cannot  be  maintained,  after  an  action  has  been 
commenced  upon  an  undertaking,  as  prescribed  in  this  section. 


ARTICLE  SECOND. 

Acnoir  to  forvclosb  a  Libn  upon  a  Chattbl. 

Sacnov  1737.  Action  i  when  and  in  what  conrts  maintainable. 

1738.  Warrant  to  seize  chattel ;  proceedisga  thereupon, 

1739.  Judgments. 

1740.  Action  in  inferior  courts. 

1741.  Application  of  this  article. 

§  1737.  Action ;  when  and  in  what  conrts  maintainabla  An  action 
may  be  maintained  to  foreclose  a  lien  upon  a  chattel,  for  a  sum  of  money,  in 
any  case  where  such  a  lien  exists  at  the  commencement  of  the  action.    The 
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action  may  be  brought  in  any  court,  of  record  or  not  of  record,  which  woald 
have  jurisdiction  to  render  a  judgment,  in  an  action  founded  upon  a  contract^ 
for  a  sum  equal  to  the  amount  of  the  lien. 

§  1738.  VTBmait  to  seize  chattel ;  proceedingn  tliiereupoiL    Where 

the  action  is  brought  in  the  supreme  court,  a  superior  city  court,  the  marine 
court  of  the  city  of  New  York,  or  a  county  court,  if  the  plaintff  is  not  in 
possession  of  the  chattel,  a  warrant  may  be  granted  by  the  court,  or  a  jud^e 
thereof,  commanding  the  sheriff  to  seize  the  chattel,  and  safely  keep  it  to 
abide  the  final  judgment  in  the  action.  The  provisions  of  title  third  of 
chapter  seventh  of  this  act  apply  to  such  a  warrant,  and  to  the  proceedings 
to  procure  it  and  after  it  has  been  issued,  as  if  it  was  a  warrant  of  attach- 
ment, except  as  otherwise  expressly  prescribed  in  this  article. 

§  1739.  Judgment.  In  an  action  brought  in  a  court  specified  in  the  last 
section,  final  judgment,  in  favor  of  the  plaintiff,  must  specify  the  amount  of 
the  lien,  and  direct  a  sale  of  the  chattel  to  satisfy  the  same  and  the  costs,  if 
any,  by  a  referee  appointed  thereby,  or  an  officer  designated  therein,  in  like 
manner  as  where  a  sheriff  sells  personal  property  by  virtue  of  execution ; 
and  the  application  by  him  of  the  proceeas  of  the  sale,  less  his  fees  and 
expenses,  to  the  payment  of  the  amount  of  the  lien,  and  the  costs  of  the  action. 
It  must  also  provide  for  the  payment  of  the  surplus  to  the  owner  of  the  chat- 
tel, and  for  the  safe  keeping  of  the  surplus,  if  necessary,  until  it  is  claimed 
by  him.  If  a  defendant,  upon  whom  the  summons  is  personally  served,  m 
liable  for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  may  also  award 
payment  accordingly. 

§  1740.  Action  in  inteior  court  Where  the  action  is  brought  in  a  court, 
other  than  one  of  those  specified  in  the  last  section  but  one,  if  the  plaintiff^ 
is  not  in  possession  of  the  chattel,  a  warrant,  commanding  the  proper  officer 
to  seize  the  chattel,  and  safely  keep  it  to  abide  the  judgment,  may  be  issued, 
in  like  manner  as  a  warrant  of  attachment  may  be  issued  in  an  action 
founded  upon  a  contract,  brought  in  the  same  court ;  and  the  provisions  of 
law,  applicable  to  a  warrant  of  attachment,  issued  out  of  that  court,  apply 
to  a  warrant,  issued  as  prescribed  in  this  section,  and  to  the  proceedings  to 
procure  it,  and  after  it  has  been  issued ;  except  as  otherwise  specified  in  the 
judgment.  A  judgment  in  favor  of  the  plaintiff,  in  such  an  action,  must 
correspond  to  a  ju&ment,  rendered  as  prescribed  in  the  last  section,  except 
that  it  must  direct  the  sale  of  the  chattel  by  an  officer  to  whom  an  execution, 
issued  out  of  the  court,  may  be  directed ;  and  the  payment  of  the  surplus^ 
if  its  safe  keeping  is  necessary,  to  the  county  treasurer,  for  the  benefit  of 
the  owner. 

^  1741.  Application  of  this  articla  This  article  does  not  affect  any 
existing  right  or  remedy  to  foreclose  or  satisfy  a  lien  upon  a  chattel,  without 
action ;  and  it  does  not  apply  to  a  case,  where  another  mode  of  enforcing  a 
lien  upon  a  chattel  is  specially  prescribed  by  law* 
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CHAPTER  XV. 

SPECIAL  PROVISIONS  REGULATING  OTHER  PARTICULAR 
ACTIONS  AND  RIGHTS  OF  ACTION,  AND  ACTIONS  BY  OR 
AGAINST  PARTICULAR  PARTIES. 


TITLE     I. — Matrimonial  actions.  ^ 

TITLE    IL — Actions  rrlatino  to  a  corporation. 

TITLE  III. — Actions  rblatino  to  the  estate  op  a  decedent. 

TITLE  IV. — Other  special  actions  and  rights  op  action. 

TTTLB    V. — Other  actions  by  or  against  particular  parties* 

TITLE  L 

Matrimonial  actions. 

Ajmoui  1.  Action  to  anntil  a  void  or  voidable  marriage. 
2.  Action  for  a  divorce. 
8.  Action  for  a  separation. 
4.  Proviaons  appucable  to  two  or  more  of  the  actions  si)eGifldd  in  this  title* 

ARTICLE  FIRST. 
AoffON  TO  AjnrnL  a  Void  ob  Yoidablh  Mabbiaciii. 

Baanow  1742.  Action  by  a  woman«  married  under  14,  to  annul  marriage* 

1743.  In  what  other  cases,  marriage  may  be  annulled. 

1744.  Action  when  party  was  under  the  age  of  consent. 

1745.  Id. ;  when  former  husband  or  wife  was  living. 

1746.  Id. ;  where  party  was  an  idiot. 

1747.  Id.  I  where  party  was  a  lunatic.  * 

1748.  Action  by  next  friend  of  idiot  or  lunatic. 

1749.  Issue ;  when  entiUed  to  succeed,  etc.  ^ 

1760.  Action  on  the  ground  of  force,  fraud,  etc. 

1761.  Custody,  maintenance,  etc.,  of  issue  of  such  a  marriage. 

1752.  Action  on  the  ground  of  physical  incapacity. 

1753.  Certain  proceedings  regulated  in  action  to  annul  marriage. 

1754.  Judgment  annulling  a  marriage ;  how  far  conclumve. 
1766.  How  next  friend  of  infant,  lunatic,  etc.,  allowed  to  sue,  etc 

§  1742.  Action  by  woman  marriad  under  sizteon.  An  action  maj 
be  maintained  by  the  woman  to  procure  a  judgment  declaring  a  marriage 
contract  void,  and  annulling  the  marriage,  under  the  following  circumstances : 

I.  Where  the  plaintiff  had  not  attained  the  aire  of  sixteen  years,  at  the  time^ 
of  the  marriage. 

II.  Where  the  marriage  took  place  without  the  consent  of  her  father, 
mother,  guardian  or  other  person  naving  the  legal  charge  of  her  person. 

III.  Where  it  wias  not  followed  by  consummation  or  cohabitation,  and  wa» 
not  ratified  by  any  mutual  assent  of  the  parties  after  the  plaintiff  attained 
the  age  of  sixteen  years.    [Am'd  Ch.  22  op  1887.] 

§  1743.  In  what  otixer  oases  marriage  may  be  annulled.  An  action 
may  sdso  be  maintained  to  procure  a  judgment,  declaring  a  marriage  con- 
tract void,  and  annulling  the  marriage,  for  either  of  the  following  causes, 
existing  at  the  time  of  the  marriage : 

'  1.  'Sba,i  one  or  both  of  the  parties  had  not  attained  the  age  of  legal 
content 
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2.  That  the  former  husband  or  wife  of  one  of  the  parties  was  living,  and 
that  the  marriage  with  the  former  husband  or  wife  was  then  in  force. 

3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by  force,  duress, 
or  fraud 

5.  That  one  of  the  parties  was  physically  incapable  of  entering  into  the 
marriage  state.  But  an  action  can  be  maintained,  under  this  subdivision, 
only  where  the  incapacity  continues,  and  is  incurable. 

§  1744.  Action  when  party  was  under  the  age  of  consent  An  action 
to  annul  a  marriage,  on  the  ground  that  one  of  the  parties  had  not  attained 
the  age  of  legal  consent,  may  be  maintained  by  the  infant,  or  by  either 
parent  of  the  infant,  or  by  the  guardian  of  the  infant's  person ;  or  the  court 
may  allow  the  action  to  be  maintained  by  any  person,  as  the  next  friend  of 
the  infant.  But  a  marriage  shall  not  be  annulled,  at  the  suit  of  a  party  who 
was  of  the  age  of  legal  consent  when  it  was  contracted,  or  where  it  appears 
that  the  parties,  for  any  timo  after  they  attained  that  age,  freely  cohabited 
as  husband  and  wife. 


§  1745.  Id. ;  when  former  hnsband  or  wifo  was  living.  An  action  to 
annul  a  marriage,  upon  the  ground  that  the  former  husband  or  wife  of  one 
of  the  parties  was  living,  the  former  marriage  being  in  force,  may  be  main- 
tained by  either  of  the  parties,  during  the  life-time  of  the  other,  or  by  the 
former  husband  or  wife.  Where  it  appears,  and  the  judgment  determines, 
that  the  subsequent  marriage  was  contracted,  by  at  least  one  of  the  parties 
thereto^  in  good  faith,  and  with  the  full  belief  that  the  former  husband  or 
vdfe  was  dead,  or  wiUvout  any  knowledge  on  the  part  of  the  innocent  party  of 
9uch  former  marriage^  the  issue  of  the  subsequent  marriage,  born  or  begotten 
before  the  final  judgment,  are  deemed  for  all  purposes  the  legitimate  children  of 
the  parent  who  at  the  time  of  the  marriage  was  competent  to  contract^  and  are  en- 
titled  to  succeed  as  svch^  in  the  same  manner  as  dher  legitimate  children^  to  the 
real  and  personal  estate  of  said  parent ;  and  the  issue  so  entitled  must  be  specified 
in  the  judgment^  and  the  innocent  party  must  be  awarded  their  custody^  and  he  or 
she  is  entitled  to  appoint  a  guardian  of  their  persons  bywUU  This  section  shall  be 
oonHrued  to  extend  to  all  cases  where  the  judgment  or  decree  of  nullity  of  such 
subsequent  marriage  is  rendered  after  the  passage  of  this  act^  whether  such  subs^- 
quent  marriage  was  contracted  btfore  or  after  the  passage  hereof.  [Am'd  Ch. 
401  OP  1882.] 

§  1746.  Id. ;  where  party  was  an  idiot.  An  action  to  annul  a  marria^, 
on  the  ground  that  one  of  the  parties  thereto  was  an  idiot,  may  be  main- 
tained at  any  time  during  the  life-time  of  either  party,  by  any  relative  of 
the  idiot,  who  has  an  interest  to  avoid  the  marriage. 

§  1747.  Id. ;  where  party  "was  a  lunatic.  An  action  to  annul  a  mar- 
riage, on  the  ground  that  one  of  the  parties  thereto  was  a  lunatic,  may  be 
maintained,  at  any  time  during  the  continuance  of  the  lunacy,  or,  after  the 
death  of  the  lunatic  in  that  condition,  and  during  the  life  of  the  other  party 
to  the  marriage,  by  any  relative  of  the  lunatic,  who  has  an  interest  to  avoid 
the  marriage.  Such  an  action  may  also  be  maintained  by  the  lunatic,  at 
any  time  after  restoration  to  a  sound  mind ;  but,  in  that  case,  the  marriage 
shall  not  be  annulled,  if  it  appears  that  the  parties  freely  cohabited  as  hus- 
band and  wife,  after  the  lunatic  was  restored  to  a  sound  mind. 

§  1748.  Action  by  next  friend  of  idiot  or  lunatic  Where  no  relative 
of  the  idiot  or  lunatic  brings  an  action  to  annul  the  marriag^e,  as  prescribed 
in  either  of  the  last  two  sections,  the  court  may  allow  an  action  for  that  pur- 
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pose  to  be  maintained,  at  any  time  during  the  life-time  of  both  the  parties 
to  the  marriage,  by  any  person  as  the  next  friend  of  the  idiot  or  lunatic. 
But  this  section  does  not  apply,  where  the  marriage  might  have  been 
annulled,  at  the  suit  of  the  lunatic,  as  prescribed  in  the  last  section. 

§  1749.  Issue,  when  entitled  to  succeed,  etc  A  child  of  a  marriage, 
which  is  annulled  on  the  ground  of  the  idiocy  or  lunacy  of  one  of  its  parents, 
is  deemed,  for  all  purposes,  the  legitimate  child  of  the  parent  who  is  of 
sound  mind. 


§  1750.  Action  on  ttxe  ground  of  force,  fiaud,  etc.  An  action  to  annul 
a  marriage,  on  the  ground  that  the  consent  of  one  of  the  parties  thereto  was 
obtained  by  force,  duress,  or  fraud,  may  be  maintained,  at  any  time,  by  the 
party  whose  consent  was  so  obtained.  Such  an  action  may  also  be  main- 
tained, during  the  life-time  of  the  other  party,  by  the  parent  or  the  guardian 
of  the  person  of  the  party,  whose  consent  was  so  obtained,  or  by  any  relative 
of  that  party,  who  has  an  interest  to  avoid  the  marriage.  But  a  marriage 
shall  not  be  annulled  on  the  ground  of  force  or  duress,  if  it  appears  that,  at 
any  time  before  the  commencement  of  the  action,  the  parties  thereto  volun- 
tarily cohabited  as  husband  and  wife ;  or  on  the  ground  of  fraud,  if  it 
appears  that,  at  any  time  before  the  commencement  thereof,  the  parties  vol- 
nntaiily  cohabited  as  husband  and  wife,  with  a  full  knowledge  of  the  facts 
constituting  the  fraud. 

§  1751.  Custody,  maintenance,  etc,  of  issue  of  such  a  maxxiage.    The 

court  must,  upon  the  application  of  the  plaintiff,  award  the  custody  of  the 
children  of  a  marriage,  which  is  annulled  on  the  ground  of  force,  duress,  or 
fraud,  to  the  innocent  parent,  unless  it  appears  that  the  latter  is  unfit,  for 
any  reason,  to  have  the  custody  of  one  or  more  of  the  children,  in  which 
case  the  court  must  give  such  directions  relating  thereto,  as  the  interests  of 
the  child  or  children  require.  The  judgment  may  make  provision  for  the 
education  and  maintenance  of  the  children,  out  of  the  property  of  the  guilty 
parent. 

§  1752.  Action  on  the  ground  of  physical  incapacity.  An  action  to 
annul  a  marriage,  on  the  ground  that  one  of  the  parties  was  physically 
incapable  of  entering  into  the  marriage  state,  may  be  maintained  only  by 
the  injured  party,  against  the  party  whose  incapacity  is  alleged.  Such  an 
action  must  be  commenced,  before  two  years  have  expired  since  the  marriage. 

§  1753.  Certain  proceedings  regulated  in  action  to  annul  maxxiage. 

In  an  action  brought  as  prescribed  in  this  article,  a  final  judgment,  annul- 
ling the  marriage,  shall  not  be  rendered  by  default,  for  want  of  an  appear- 
ance or  pleading,  or  upon  the  trial  of  an  issue,  without  proof  of  the  facts, 
upon  which  the  allegation  of  nullity  is  founded.  And  the  declaration  or 
confession  of  either  party  to  the  marriage  is  not  alone  sufficient  as  proof; 
but  other  satisfactory  evidence  of  the  facts  must  be  produced.  In  such  an 
action,  except  where  it  is  founded  upon  an  allegation  of  the  physical  in- 
capacity of  one  of  the  parties  thereto,  the  court  must,  upon  the  application 
of  either  of  the  parties,  make  an  order  directing  the  trial,  by  a  jury,  of  all 
the  issues  of  fact;  or  it  may,  of  its  own  motion,  make  an  order  directing  the 
trial  by  a  jury,  of  one  or  more  issues  of  fact ;  for  which  purpose,  the  ques- 
tions to  be  tried  must  be  prepared  and  settled,  as  prescribed  in  section  970 
of  this  act. 

tl754.  Judgment  annulling  a  maxxiage ;  how  fiur  conclusive.    A  final 
gment,  annulling  a  marriage,  rendered  during  the  life-time  of  both  the 
parties,  is  conclusive  evidence  of  the  invalidity  of  tiie  marriage,  in  every 
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ARTICLE  THIRD. 
AcnoK  FOR  A  Sbpabatiob. 

BBOnov  1762.  For  waat  causes  action  may  be  maintained. 

1763.  Id  ;  in  what  cases. 

1764.  Requisites  of  complaint. 

1765.  Defendant  may  set  up  plaintiff's  misconduct. 

1766.  Support,  maintenance,  etc.,  of  wife  and  children, 
*              1767.  Judgment  for  separation  may  be  revoked. 

§  1762.  For  what  canses  action  may  be  maintained.  In  either  of  the 
cases  specified  in  the  next  section,  an  action  may  be  maintained,  by  a 
husband  or  wife,  against  the  other  party  to  the  marriage,  to  procure  a 
judgment,  separating  the  parties  from  bed  and. board,  forever,  or  for 
a  limited  time,  for  eitner  of  the  following  causes : 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the  defendant. 

2.  Such  conduct,  on  the  part  of  the  defendant  towards  the  plaintiff,  aa 
may  render  it  unsafe  and  improper  for  the  former  to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  by  the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the  defendant  to 
provide  for  her.  , 

8  1763.  Id. ;  in  what  oases.  Such  an  action  may  be  maintained^  in 
eitner  of  the  following  cases : 

1.  Where  both  parties  are  residents  of  the  State,  when  the  action  is 
commenced* 

2  Where  the  parties  were  married  within  the  State,  and  the  plaintiff  is  a 
resident  thereof,  when  the  action  is  commenced. 

3.  Where  the  parties,  having  been  married  without  the  State,  have  become 
residents  of  the  State,  and  have  continued  to  be  residents  thereof  at  least 
one  year ;  and  the  plaintiff  is  such  a  resident,  when  the  action  is  commenced. 

§  1764.  Requisites  of  complaint  The  complaint  in  such  an  action 
must  specify  particularly  the  nature  and  circumstances  of  the  defendant's 
misconduct,  and  must  set  forth  the  time  and  place  of  each  act  complained  of, 
with  reasonable  certainty. 

§  1765.  Defiondant  may  set  np  plaintiff's  misconduct  The  defendant 
may  set  up,  in  justification,  the  misconduct  of  the  plaintiff;  and  if  that 
defence  is  established  to  the  satisfaction  of  the  court,  the  defendant  is 
entitled  to  judgment. 

§  1766.  Support,  maintenance,  etc.,  of  wife  and  children.  Where  the 
action  is  brought  by  the  wife,  the  court  may,  in  the  final  judgment  of  sepa- 
ration, give  such  directions,  as  the  nature  and  circumstances  of  the  case 
require.  In  particular,  it  may  compel  the  defendant  to  provide  suitably  for 
the  education  and  maintenance  of  the  children  of  the  marriage,  and  for  the 
support  of  the  plaintiff,  as  justice  requires,  having  regard  to  the  circum- 
stances of  the  respective  peurties.  And  the  court  may,  in  such  an  action, 
render  a  judgment,  compellinff  the  defendant  to  make  the  provision  speci- 
fied in  this  section,  where,  under  the  circumstances  of  the  case,  such  a  judg- 
ment is  proper,  without  rendering  a  judgment  of  separation. 

§  1767.  Judgment  for  separation  may  be  revoked.  Upon  the  joint 
application  of  the  parties,  accompanied  with  satisfactory  evidence  of  their 
reconciliation!  a  jac^^ent  for  a  separation,  foreveri  or  for  a  limited  period, 
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rendered  as  prescribed  in  this  article,  may  be  revoked,  at  any  time,  by  the 
court  which  rendered  it  subject  to  such  regulations  and  restrictions  as  the 
court  thinks  fit  to  impose. 

• 

ARTICLE  FOURTH. 

PbOVIBIOKS  ApPLibABLB  TO  TwO  OR  MOBB  OF  THB  AcnOirB  SFBGIFIBD  Uf  THIS  TiTLB. 

SnenoN  1768.  Married  woman  deemed  a  resident  in  certain  cases. 

1769.  Alimony  ;  expenses  of  action  ;  and  costs ;  how  awarded. 

1770.  What  is  deemed  a  counter-claim. 

1771.  Court  to  give  directions  aa  to  custody^  etc.,  of  children. 

1772.  Support,  maintenance,  etc.,  of  wife  and  children.    Sequestration. 

1773.  Id. ;  when  enforced  by  punishment  for  contempt. 

1774.  Regulations  respecting  judgment  by  default. 

§  1768.  Maxxled  woman  deeined  a  resident  In  certain  cases.    If  a 

married  woman  dwells  vdthin  the  State,  when  she  commences  an  action 
against  her  husband,  as  prescribed  in  either  of  the  last  two  articles,  she  is 
deemed  a  resident  thereof,  although  her  husband  resides  elsewhere. 

?1769.  Alimony ;  eapenses  of  action ;  and  costs ;  how  awarded. 
ere  an  action  is  brought,  as  prescribed  in  either  of  the  last  two  articles, 
the  court  may,  in  its  discretion,  during  the  pendency  thereof,  from  time  to 
time,  make  and  modify  an  order  or  orders,  requiring  the  husband  to  pay 
any  sum  or  sums  of  money,  necessary  to  enable  the  wife  to  carry  on  or 
defend  the  action,  or  to  provide  suitably  for  the  education  and  maintenance 
of  the  children  of  the  marriage,  or  for  the  support  of  the  wife,  having  regard 
to  the  circumstances  of  the  respective  parties.  The  final  judgment  in  such 
an  action  may  award  costs,  in  favor  of  or  against  either  party,  and  an  exe- 
cution may  be  issued  for  the  collection  thereof,  as  in  an  oroinary  case ;  or 
the  court  may,  in  th&  judgment,  or  by  an  order  made  at  any  time,  direct 
the  costs  to  be  paid  oat  of  any  property  sequestered,  or  otherwise  in  the 
power  of  the  court. 

§  1770.  What  is  deemed  a  counter-claim.  Where  an  action  is  brought 
by  either  husband  or  wife,  as  prescribed  in  either  of  the  last  two  articles,. a 
cause  of  action  against  the  plaintiflF,  and  in  favor  of  the  defendant,  arising 
under  either  of  said  articles^  may  be  interposed,  in  connection  with  a  denial 
of  the  material  allegation  of  the  complaint,  aa  a  counter-claim.  [Am'i)  Ch. 
703  OP  1881.J 

§  1771.  Court  to  give  directions  as  to  ttxe  custody,  etc,  of  children. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  prescribed  in 
either  of  the  last  two  articles,  the  court  must,  except  as  otherwise  expressly 
prescribed  in  those  articles,  give,  either  in  the  final  judgment,  or  by  one  or 
more  orders,  made  from  time  to  time,  before  final  judgment,  such  directions, 
as  justice  requires,  between  the  parties,  for  the  custody,  care  and  education 
of  any  of  the  children  of  the  marriage.  Where  the  action  vms  brought,  as 
prescribed  in  article  third  of  this  title,  the  court  may,  by  order,  at  any  time 
after  final  judgment,  annul,  vary,  or  modify,  such  a  direction. 

§  1772.  Support,  maintenance,  etc.,  of  wife  and  children.  Seques- 
tration. Where  a^  judgment  rendered,  or  an  order  made,  as  prescribed  in 
this  article,  or  in  either  of  the  last  two  articles,  requires  a  husband  to  pro- 
vide for  the  education  or  maintenance  of  any  of  the  children  of  a  marriage, 
or  for  the  support  of  his  wife,  the  court  may,  in  its  discretion,  also  direct 
him  to  give  reasonable  security,  in  such  a  manneri  and  within  such  a  tim«^ 
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as  it  thinks  proper,  for  the  payment,  from  time  to  time,  of  the  8mn»  ef 
money  required  for  that  purpose.  If  he  fails  to  five  the  security,  or  to 
make  any  payment  required  by  the  terms  of  such  a  judgment  or  ordor, 
whether  he  has  or  has  not  ^iven  security  therefor ;  or  to  pay  any  sum  of 
money  which  he  is  required  to  pay  by  an  order,  made  as  prescribed  in  sec- 
tion 1769  of  this  act ;  the  court  may  cause  his  personal  property,  and  Ihe 
rents  and  profits  of  his  real  property,  to  be  sequestered,  and  may  appoint  a 
receiver  thereof.  The  rents  and  profits,  and  other  profits,  so  sequestered, 
may  be,  from  time  to  time,  applied,  under  the  direction  of  the  court,  to  liie 
payment  of  any  of  the  sums  of  money  specified  in  this  section,  as  justice 
requires. 

§  1773.  Id. ;  when  enforced  by  paniBhrnent  Soar  contempt    Where 

the  husband  makes  default  in  paying  any  sum  of  money  specified  in  the 
last  section,  as  required  by  the  judgment  or  order,  directing  the  payment 
thereof;  and  it  appears  presumptively,  to  the  satisfaction  of  the  court,  that 

i>ayment  cannot  be  enforced  by  means  of  the  proceedings  prescribed  in  the 
ast  section,  or  by  resorting  to  the  security,  if  any,  given  as  therein  pre- 
scribed, the  court  may,  in  its  discretion,  make  an  order  requiring  the  husband 
to  show  cause  before  it,  at  a  time  and  place  therein  specified,  why  he  should 
not  be  punished  for  his  failure  to  make  the  payment ;  and  thereupon  pro- 
ceedings must  be  taken  to  punish  him,  as  prescribed  in  title  third  of  chapter 
seventeenth  of  this  act.  Such  an  order  to  show  cause  may  also  be  made, 
vdthout  any  previous  sequestration,  or  direction  to  give  security,  where  the 
court  is  satisfied  that  they  would  be  ineffectual. 

§  1774.  Regolatdons  respecting  judgment  by  defieralt  In  an  action 
brought  as  prescribed  in  this  title,  a  final  judgment  shall  not  be  rendered 
in  favor  of  the  plaintiff,  upon  the  defendant's  default  in  appearing  or  plead- 
ing, ui]des8  either  the  smnmons  and  a  copy  of  the  complaint  were  personally 
served  upon  the  defendant ;  or  the  copy  of  the  summons  delivered  to  the 
defendant,  upon  personal  service  of  the  summons,  or  delivered  to  him  with- 
out the  State,  or  published,  pursuant  to  an  order  for  that  purpose,  obtained 
as  prescribed  in  chapter  fifth  of  this  act,  contains  the  following  words,  or 
words  to  the  same  euect,  legibly  written  or  printed  upon  the  face  thereof,  to 
wit :  "  Action  to  annul  a  marriage ; "  "  Action  for  a  divorce  ; "  or  "  Action  for 
a  separation ; "  according  to  the  article  of  this  title,  under  which  the  action 
3s  brought.  Where  the  summons  is  personally  served,  but  a  copy  of  the 
complaint  is  not  served  therewith ;  or  where  a  copy  of  the  summons  and  a 
copy  of  the  complaint  are  delivered  to  the  defendant  without  the  State,  the 
certificate  or  affidavit  proving  service,  must  affirmatively  state,  in  the  body 
thereof,  that  such  an  inscription,  setting  forth  a  copy  thereof,  was  so  writ- 
ten or  printed  upon  the  face  (d  the  copy  of  the  summotts  delivered  to  the 
defendant. 


TITLE  II. 
Actiona  rdaUng  to  a  corporation, 

AxnoLB  1.  Action  by  a  oorporation,  and  action  ag^ainst  a  corporation,  to  recover  damages 

OP  property. 
2.  Judicial  sapervision  of  a  corporation,  and  of  the  officers  and  member  thereof. 
8.  Actions  to  procure  the  dissolution  of  a  corporation,  and  actions  to  enforce  the 

individniu  liability  of  the  officers  or  members  of  a  corporation,  with  orwi^- 

ont  a  dissolution  {hereof. 
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AxncsM  4.  Action  by  the  people  to  annul  a  corporation. 

5.  ProyifiionB  applicable  to  two  or  more  of  the  actions  efpedfied  in  thia  title. 


ARTICLE  PIEST. 

Action  by  a  OoBPOBAnoiTy  akd  Acnoir  against  a  CoBPOBAnoH,  to  bbootob  Dajcacob  cm 

Pbofbbtt. 

Section  1775.  Complaint  in  actions  by  or  a^fainat  corporations. 

1776.  When  proof  of  corporate  existence  nnnecessary. 

1777.  Misnomer,  when  waived. 

1778.  Action  ag>ainst  a  corporation  upon  a  note,  etc. 


1779.  When  foreign  corporation  may  sue. 

1780.  When  foreign  corporation  may  be  e 


sued. 

§  1776.  Complaint  in  actions  by  or  against  corporations.    In  an 

action  brought  by  or  against  a  corporation,  the  complaint  must  aver  that  the 
plaintiff,  or  the  defendant,  as  the  case  may  be,  is  a  corporation ;  must  state 
whether  it  is  a  domestic  corporation  or  a  foreign  corporation ;  and,  if  the 
latter,  the  State,  country,  or  government,  by  or  under  whose  laws  it  .was 
created.  But  the  plaintiff  neea  not  set  forth,  or  -specially  refer  to,  any  act 
or  proceeding,  by  or  under  which  the  corporation  was  created. 

§  1776.  "When  proof  of  corporate  eadstence  nnnecessary.    In  an 

action  brought  by  or  against  a  corporation,  the  plaintiff  need  not  prove,  upon 
the  trial,  the  existence  of  the  corporation,  unless  the  answer  is  verified,  and 
contains  an  affirmative  allegation  that  the  plaintiff,  or  the  delendant^  as  the 
case  may"  biy%  not  a  cMyUfUliOh.  f^  '^•y^Uy^  -  99  ^•^.  /^  , 

§  1777.  Misnomer,  when  waived.  In  an  action  or  special  proceeding, 
Inrought  by  or  against  a  corporation,  the  defendant  is  deemed  to  have 
waived  any  mistake  in  the  statement  of  the  corporate  name,  unless  the 
misnomer  is  pleaded  in  the  answer,  or  other  pleading  in  the  defendant's 
behalf. 

§  1778.  Action  against  a  corporation  npon  a  note,  etc.    In  an  action 

against  a  foreign  or  domestic  corporation,  to  recover  damages  for  the  non*/^/ 
I>ayment  of  a  promissory  note,  or  other  evidence  of  debt,  for  the  absolute  ^  -y 
payment  of  money,  upon  demand,  or  at  a  particular  time,  an  order  extending'    '/• 
the  time  to  answer  or  demur,  shall  not  be  granted,  except  by  the  court^^^ 
npon  notice  to  the  plaintiff's  attorney.    In  such  an  action,  unless  the  defend-     7 
ant  serves,  with  a  copy  of  his  answer  or  demurrer,  a  copy  of  an  order  of  a 
judge,  directing  that  the  issues  presented  by  the  pleadings  be  tried,  the 
plaintiff  may  take  judgment,  as  in  case  of  default  in  pleading,  »at  the  ezpi- 
ration  of  twenty  days  after  service  of  a  copy  of  the  complaint,  either  per- 
sonally with  the  summons,  or  upon  the  defendant's  attorney,  pursuant,  to 
his  demand  therefor ;  or,  if  the  service  of  the  summons  was  otherwise  than 
personal,  at  the  expiration  of  twenty  days  after  the  service  is  complete. 

§  1779.  When  foreign  corporation  may  sue.  An  action  may  be  main- 
tained by  a  foreifirn  corporation,  in  like  manner,  and  subject  to  the  same 
regulations,  as  wnere  the  action  is  brought  by  a  domestic  corporation, 
except  as  otherwise  specially  prescribed  by  law.  But  a  foreign  corporation 
cannot  maintain  an  action,  founded  upon  an  act,  or  upon  a  liability  or 
obligation,  express  or  implied,  arising  out  of,  or  made  and  entered  into  in 
consideration  of,  an  act,  which  the  laws  of  the  State  forbid  a  corporation  or 
association  of  individuals  to  do,  without  express  authority  of  law.  This 
section  does  not  affect  the  validity  of  a  meeting  of  the  stockholders  ox 
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directors  of  a  foreign  corporation^  held  ydtbin  the  State,  where  such  a  meet- 
ing is  authorized  by  the  laws  of  the  State,  country,  or  goyemment  by  or 
under  which  the  corporation  is  created ;  or  of  an  act,  done  at  such  a  meet- 
ing, which  is  not  in  conflict  with  the  same  laws  or  the  laws  of  the  State. 

§  1780.  When  foreign  corporation  may  be  sued.  An  action  against  a 
foreign  corporation  may  be  maintained  by  a  resident  of  the  State,  or  by  a 
domestic  corporation,  for  any  cause  of  action.  An  action  against  a  foreign 
corporation  may  be  maintained  by  another  foreign  corporation,  or  by  a  non- 
resident, in  one  of  the  following  cases  only : 

1.  Where  the  action  is  brought  to  recover  damages  for  the  breach  of  a 
contract,  made  within  the  State,  or  relating  to  property  situated  within  the 
State,  at  the  time  of  the  making  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situated  within  the  State, 
or  a  chattel,  which  is  replevied  within  the  State. 

8 .  Where  the  cause  of  action  arose  within  the  State,  except  where  the 
object  of  the  action  is  to  affect  the  title  to  real  property  situated  without  the 
State. 

ARTICLE  SECOND. 

Judicial  BuFBRViBioir  of  ▲  Corpobatiok»  avd  of  thb  Offigbeb  ahd  Mbmbsbs  tkbbbof. 

BaoTsos  1781.  Action  against  directoi's,  etc.,  of  a  corporatLon  for  nuBCondact. 

1782.  By  whom  action  to  be  brought. 

1783.  This  article,  how  construed. 

§  1781.  Action  agaixist  directoxa;  etc.,  of  a  coiporation  fiar  mlBodn- 
duct.  An  action  may  be  maintained  against  one  or  more  trustees,  directord, 
managers,  or  other  officers  of  a  corporation,  to  procure  a  judgment  for  the 
following  purposes,  or  so  much  thereof  as  the  case  requires : 

1.  Compelling  the  defendants  to  account  for  their  official  conduct,  in  the 
management  and  disposition  of  the  funds  and  property,  committed  to  their 
charge. 

2.  Compelling  them  to  pay  to  the  corporation,  which  they  represent,  or  to 
its  creditors,  any  money,  and  the  value  of  any  property,  which  they  have 
acquired  to  themselves,  or  transferred  to  others,  or  lost,  or  wasted,  by  a 
violation  of  their  duties. 

8.  Suspending  a  defendant  firom  exercising  his  office,  where  it  appears 
that  he  has  abused  his  trust. 

4.  RemoviTig  a  defendant  from  his  office,  upon  proof  or  conviction  of  mis- 
conduct, and  directing  a  new  election  to  be  held  by  the  body  or  board,  duly 
authorized  to  hold  the  same,  in  order  to  supply  the  vacancy  created  by  the 
removal ;  or,  where  there  is  no  such  body  or  board,  or  where  all  the  mem- 
bers thereof  are  removed,  directing  the  removal  to  be  reported  to  the 
governor,  who  may,  with  the  advice  and  consent  of  the  senate,  fill  the 
vacancies. 

6.  Setting  aside  an  alienation  of  property,  made  by  one  or  more  trustees, 
directors,  managers,  or  other  officers  of  a  corporation,  contrary  to  a  provision 
of  law,  or  for  a  purpose  foreign  to  the  lawful  business  and  objects  of  the 
corporation,  where  the  alienee  knew  the  purpose  of  the  alienation. 

6.  Restraining  and  preventing  such  an  alienation,  where  it  is  threatened, 
or  where  there  is  good!^ reason  to  apprehend  that  it  will  be  made. 

§  1782.  By  whom  action  to  be  brought  An  action  may  be  brought, 
as  prescribed  in  the  last  section,  by  the  Attomey-Gfeneral  in  behalf  of  the 
people  of  the  State ;  or,  except  where  the  action  is  brought  for  the  pari)06e 
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specified  in  subdivision  third  or  fourth  of  that  section,  by  a  creditor  of  the 
corporation,  or  by  a  trustee,  director,  manager,  or  other  officer  of  the  corpo- 
ration, having  a  general  superintendence  of  its  concerns, 

§  1783.  This  article,  how  conBtrued.  This  article  does  not  divest  or 
impair  any  visitorial  power  over  a  corporation,  which  is  vested  by  statute  in 
a  corporate  body,  or  a  public  officer. 


ARTICLE  THIRD. 

Acnoirs  to  procuhb  thb  DissoLmoir  of  a  Corporatioh,  akd  Actions  to  bvforcb  th» 

DTDIVIDUAL  LIABILITY  OF  THB  QfFICBBS  OB  MbMBBBS  OF  A  C0BF0BAXI02r»  WITH  OB  WITH- 
OUT  A  DlSAOLUTION  THBBBOF. 

SBonoir  1784.  Action  by  iudgment  creditor  for  aequestratio]],  etc. 

1785.  Action  to  dissolve  a  corporation. 

1786.  Id. ;  by  whom  to  be  brought. 

1787.  Temporary  injunction. 

1788.  Receiver  may  be  appointed.    Permanent  and  temporary  receiver.    Pow* 

era,  etc.,  of  temporai-y  I'eceiver. 

1789.  Additional  powers  and  duties  may  be  conferred  upon  temporary  receiver^ 

1790.  Making"  stockholders,  etc.,  parties. 

1791.  When  sepai'ate  action  mav  be  brought  against  them. 

1792.  Pi-oceedings  in  either  action. 

1793.  Judgment ;  property  of  coi-poration  to  be  distributed.     . 

1794.  Id. ;  stock  subscriptions  to  be  recovei-ed. 

179^.  Id. ;  as  to  liabilities  of  directors  and  stockholders. 
1796.  Effect  of  this  ai*ticle  limited. 

§  1784.  Action  by  judgment  creditor  for  sequestration,  etc.  Where- 
final  judgment  for  a  sum  of  money  has  been  rendered  against  a  corporation 
created  by  or  under  the  laws  of  the  State,  and  an  execution,  issued  there- 
upon to  the  sheriff  of  the  county,  where  the  corporation  transacts  its  general 
business,  or  where  its  principal  office  is  located,  has  been  returned  wholly  or 
partly  unsatisfied,  the  judgment  creditor  may  maintain  an  action  to  procure 
a  judgment,  sequestrating  the  property  of  the  corporation,  and  providing 
for  a  distiibution  thereof,  as  prescribed  in  section  1793  of  this  act. 

§  1785.  Action  to  dissolve  a  corporation.  In  either  of  the  following 
cases,  an  action  to  procure  a  judgment,  dissolving  a  corporation,  created  by 
or  under  the  laws  of  the  State,  and  forfeiting  its  corporate  rights,  privileges, 
and  franchises,  may  be  maintained  as  prescribed  in  the  next  section : 

1.  Where  the  corporation  has  remained  insolvent  for  at  least  one  year. 

2.  Where  it  has  neglected  or  refused,  for  at  least  one  year,  to  pay  and 
discharge  its  notes  or  other  evidences  of  debt. 

3.  Where  it  has  Buspended  ita  ordinary  and  lawful  business  for  at  least 
one  year. 

4.  If  it  has  banking  powers,  or  power  to  make  loans  on  pledges  or  depos- 
its, or  to  make  insurances,  where  it  becomes  insolvent  or  unable  to  pay  its 
debts,  or  has  violated  any  provision  of  the  action,  by  or  under  which  it  wa& 
incorporated,  or  of  any  other  act  binding  upon  it. 

§  1786.  By  whom  such  action  may  be  maintained,  [Ambnded  by 
Ch.  301  OF  1880.]  An  action  specified  in  the  last  section  may  be  maintained 
by  the  attorney-general  in  the  name  and  in  behalf  of  the  people ;  and  when- 
ever a  creditor  or  stockholder  of  any  corporation  submits  to  the  attorney- 
general  a  written  statement  of  facts,  verified  by  oath«  showing  grounds  for 
an  action  onder  the  provisions  of  the  last  section*  and  the  attoniey-gcnerai 
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omits,  for  sixty  days  after  this  submission,  to  commence  an  action  specified 
in  the  last  sectiony  then,  and  not  otherwise,  sach  creditor  or  stockholaer  may 
apply  to  the  proper  court  for  leave  to  conmience  such  an  action,  and  on 
obtaining  leave  may  maintain  the  same  accordingly. 

§  1787.  Temporaxy  ix^unction.  In  an  action,  brought  as  prescribed  in 
this  article,  the  court  may,  upon  proof  of  the  facts  authorizing  the  action  to 
be  maintained,  grant  an  injunction  order,  restraining  the  corporation,  and 
its  trustees,  directors,  managers,  and  other  officers,  from  collecting  or  receiv* 
ing  any  debt  or  demand,  and  from  paying  out,  or  in  any  way  transferring' 
or  delivering  to  any  person,  any  money,  property,  or  effects  of  the  corpora- 
tion, during  the  pendency  of  the  action ;  except  by  express  permission  of 
the  court.  Where  the  action  is  brought  to  procure  the  dissolution  of  the  cor-> 
poration,  the  injunction  may  also  restrain  the  corporation,  and  its  trustees, 
directors,  managers,  and  other  officers  from  exerc"'ung  any  of  its  corporate 
rights,  privileges,  or  franchises,  during  the  pendency  of  the  action;  except 
J  by  express  permission  of  the  court.    The  provisions  of  title  second  of  chap- 

ter seventh  of  this  act,  relating  to  the  granting,  vacating,  or  modifying  of 
an  injunction  order,  apply  to  an  injunction  order,  granted  as  prescribed  in 
this  section ;  except  that  it  can  be  granted  only  by  the  court. 

§  1788.  Receiver  may  be  appointed ;  pennanent  and  temporazy 

receiver ;  powexa,  eta,  of  temporaxy  receiver.    In  such  an  action,  tiie 

/^  court  may  also,  at  any  stage  thereof,  appoint  one  or  more  receivers  of  the 

property  of  the  corporation.  A  receiver,  so  appointed, before  final  judgment, 
IS  a  temporary  receiver,  until  final  judgment  is  entered.  A  temporary 
receiver  has  power  to  collect  and  receive  the  debts,  demands  and  ottier 
property  of  the  corporation ;  to  preserve  the  property,  and  proceeds  of 
the  debts  and  demands  collected ;  to  sell  or  otherwise  dispose  of  the  prop- 
erty as  directed  by  the  court ;  to  collect,  receive  and  preserve  the  proceeds 
thereof;  and  to  maintain  any  action  or  special  proceeding,  for  eithbr  of  those 
purposes.  He  must  qualify  as  prescribed  by  law  for  the  qualification  of  a 
permanent  receiver.  Unless  aoditional  powers  are  specially  conferred  upon 
iiim,  as  prescribed  in  the  next  section,  a  temporary  receiver  has  only  the 
powers  specified  in  this  section,  and  those  which  are  incidental  to  the  exer- 
cise thereof,  a  receiver  appointed  by  or  pursuant  to  a  final  judgment  in  the 
action,  or  a  temporary  receiver  who  is  continued  by  the  final  judgment,  ifi  a 
perman(Mit  receiver,  and  has  all  the  powers  aiid  aitUwrity  conferred,  and  is  «u6- 
jed  io  all  the  duties  and  liabilities  impostd  upon  a  receiver  appointed  *  the  volun^ 
tary  dissolution  qf  a  corporation.     [Am'd  Ch.  399  of  1882.     8ee  §  2.] 

§  1789.  Additional  powers  and  dntieB  may  be  conferred  opon  tem- 
porary receiver.  A  temporary  receiver,  appointed  as  prescribed  in  the 
lafit  section,  is,  in  all  respects,  subject  to  the  control  of  the  court.  In  addition 
to  the  powers  conferred  upon  him,  by  the  provisions  of  the  last  section,  the 
court  may,  by  the  order  or  interlocutory  judgment  appointing  him,  or  by  an 
order  subsequently  made  in  the  action,  or  by  the  final  judgment,  confer  upon 
him,  the  powers  and  authority,  and  subject  him  to  the  duties  and  liabilities, 
of  a  permanent  receiver,  or  so  much  thereof  as  it  thinks  proper;  except  that 
he  shall  not  make  any  distribution  amon^  the  creditors  or  stockholders, 
before  final  judgment,  unless  he  is  specially  directed  so  to  do  by  the  court. 

§  1790.  Making  stockholdexB,  etc.,  partie&  Where  the  action  is  bronght 
by  a  creditor  of  a  corporation,  and  the  stockholders,  directors,  trusteesy  or 
other  officers,  or  any  of  them,  are  made  liable  by  law,  in  any  event  or  opn* 
tingency,  for  the  payment  of  his  debt,  the  persons  so  made  liable,  may  be 
maae  parties  defendant,  by  the  original  or  by  a  supplemental  complaint ; 

*  So  in  original. 
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and  fheir  lialnlity  may  l>e  declared  and  enforced  hy  the  judgment  in  the 
action. 

§  1791.  "When  sepaxate  action  may  be  brong^  against  them.  Where 
the  stockholders,  directors,  trustees,  or  other  officers  of  a  corporation,  who 
are  made  liable,  in  any  eveut  or  contingency,  for  the  payment  of  a  debt, 
are  not  made  parties  defendant,  as  prescribed  in  the  last  section,  the  plain- 
tiff in  the  action  may  maintain  a  separate  action  against  them,  to  procure 
a  judgment,  declaring,  apportioning,  and  enforcing  their  liability. 

^  1792.  Proceedings  in  either  action.  In  an  action,  brought  as  pre- 
scribed in  either  of  the  last  two  sections,  the  court  must,  when  it  is  neces- 
sary, cause  an  account  to  be  taken  of  the  property  and  of  the  debts  of  the 
corporation,  and  thereupon  the  defendant's  liability  must  be  apportioned 
accordingly ;  but,  if  it  affirmatively  appears,  that  the  corporation  is  insol' 
vent,  and  has  no  property  to  satisfy  its  creditors  the  court  may,  without 
taking  such  an  account,  ascertain  and  determine  the  amount  of  each  defend** 
ant's  Uability,  and  enforce  the  same  accordingly. 

§  1793.  Judgment ;  property  of  cozporation  to  be  distributed.    A 

final  judgment  in  an  action,  brought*  against  a  corporation,  as  prescribed  in 
this  article,  either  separately  or  in  conjunction  with  its  stockholders,  directors, 
trustees,  or  other  officers,  must  provide  for  a  just  and  fair  distribution  of  the 

Sroperty  of  the  corporation,  and  of  the  proceeds  thereof,  among  its  fair  and 
onest  creditors,  in  the  order  and  in  the  proportions  prescribed  by  law,  in 
case  of  the  voluntary  dissolution  of  a  corporation. 

§  1794.  Id. ;  stock  subscriptions  to  be  recovered.  Where  the  stock- 
holders of  the  corporation  are  parties  to  the  action,  if  the  property  of  the 
corporation  is  not  sufficient  to  discharge  its  debts,  the  interlocutory  or  final 
judgment,  as  the  case  requires,  must  adjudge  that  each  stockholder  pay  into 
•court  the  amount  due  and  remaining  unpaid,  on  the  shares  of  stock  held 
hy  him,  or  so  much  thereof  as  is  necessary  to  satisfy  the  debts  of  the  corpo- 
ration. 

§  1795.  Id. ;  as  to  liabilities  of  directors  and  stockholdera    If  it 

appears,  that  the  property  of  the  corporation,  and  the  sums  collected  or 
collectible  from  the  stockholders,  upon  their  stock  subscriptions,  are  or  will 
be  insufficient  to  pay  che  debts  of  the  corporation,  the  court  must  ascertain 
ths  several  sums,  for  which  the  directors,  trustees,  or  other  officers,  or  the 
stockholders  of  the  corporation,  being  parties  to  the  action,  are  liable ;  and 
must  adjudge  that  the  same  be  paid  into  court,  to  be  applied,  in  such  pro- 
portions and  in  such  order  as  justice  requires,  to  the  payment  of  the  debts 
of  the  corporation. 

§  1796.  Effect  of  this  article  limited.  This  article  does  not  repeal  or 
affect  any  special  provision  of  law,  prescribing  that  a  particular  kind  of  cct- 
poration  shall  cease  to  exist,  or  shall  be  dissolved,  in  a  case  or  in  a  manner, 
not  prescribed  in  this  article ;  or  any  special  provision  of  law,  prescribing 
the  mode  of  enforcing  the  Uabilty  of  the  stocUiolders  of  a  particular  kind 
of  corporation. 

ARTICLE  FOURTH, 

Acnoir  by  thb  Pboplb  to  annul  a  CoBFORATioir . 

Bacnoa  1797.  Action  bv  Attomey-GeneraJl,  when  Legislature  directs. 

1798.  Id. ;  by  leave  of  court. 

1799.  Leave ;  \vhen  and  how  granted. 

1800.  Action  triable  by  a  jury. 

1801.  Judgment. 

1802.  Injunction  may  issue. 

1803.  Copy  of  judgment-roll  to  be  filed  and  published. 
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§  1797.  Action  by  Attomey^G-eneral  when  Legifilatnre  directs.    The 

Attorney-General,  whenever  he  is  so  directed  by  the  Legislature,  must  bring- 
an  action  against  a  corporation  created  by  or  under  the  laws  of  the  Stale, 
to  procure  a  judgment,  vacating  or  annulling  the  act  of  incorporation,  or 
any  act  renewing  the  corporation,  or  continuing  its  corporate  existence,  upon 
the  ground  that  the  act  was  procured  upon  a  fraudulent  sug'gestion,  or  the 
concealment  of  a  material  fact,  made  by  or  with  the  knowledge  and  consent 
of  any  of  the  persons  incorporated. 

§  1798.  Id. ;  by  leave  of  conrt.  Upon  leave  being  granted,  as  pre- 
scribed in  the  next  section,  the  Attorney-General  may  bring  an  action 
against  a  corporation  created  by  or  under  the  laws  of  the  State,  to  procure  a 
judgment,  vacating  the  charter  or  annulling  the  existence  of  the  corporation 
upon  the  ground  that  it  has,  either 

1.  Offended  ag^ainst  any  provision  of  an  act,  by  or  under  which  it  was 
created,  altered,  or  renewed,  or  an  act  amending  the  same,  and  applicable 
to  the  corporation ;  or, 

2.  Violated  any  provision  of  law,  whereby  it  has  forfeited  its  charter,  or 
become  liable  to  be  dissolved,  by  the  abuse  of  its  powers ;  or, 

3.  Forfejjited  its  privileges  or  franchises,  by  a  failure  to  exercise  its  powers ; 
or, 

4.  Done  or  omitted  any  act,  which  amounts  to  a  surrender  of  its  corporate 
rights,  privileges,  and  franchises ;  or, 

5.  Exercised  a  privilege  or  franchise,  not  conferred  upon  it  by  law. 

§  1799.  Leave ;  when  and  how  granted.  Before  granting  leave,  the 
court  may,  in  its  discretion,  require  such  previous  notice  of  the  application 
as  it  thinks  proper,  to  be  given  to  the  corporation,  or  any  officer  thereof,  and 
may  hear  the  corporation  in  opposition  thereto, 

^  1800.  Action  triable  by  jury.  An  action,  brought  as  prescribed  in 
this  article,  is  triable,  of  course  and  of  right,  by  a  jury,  as  if  it  was  an 
action  specified  in  section  968  of  this  act,  and  without  procuring  an  order, 
as  prescribed  in  section  970  of  this  act. 

§  1801.  Judgment.  Where  any  of  the  matters,  specified  in  section  1797 
or  section  1798  of  this  act,  are  established  in  an  action,  brought  as  prescribed 
in  either  of  those  sections,  the  court  may  render  final  judgment  that  the 
corporation,  and  each  officer  thereof,  be  perpetually  enjoined  from  exercising 
any  of  its  corporate  rights,  privileges,  and  franchises ;  and  that  it  be  dis- 
solved. The  judgment  must  also  provide  for  the  appointment  of  a  receiver, 
the  taking  of  an  account,  and  the  distribution  of  the  property  of  the  corpora- 
tion, among  its  creditors  and  stockholders,  as  where  a  corporation  is  dissolved 
upon  its  voluntary  application,  as  prescribed  in  chapter  seventeenth  of  this 
act. 

§  1802.  Iiqunction  may  issue.  In  an  action,  brought  as  prescribed  in 
this  article,  an  injunction  order  may  be  granted,  at  any  stage  of  the  action, 
restraining  the  corporation,  and  any  or  all  of  its  directors,  trustees,  and 
other  officers,  from  exercising  any  of  its  corporate  rights,  privileges,  or  fran- 
chises; or  from  exercising  certain  of  its  corporate  rights,  privileges,  or 
franchises,  specified  in  the  injunction  order;  or  from  exercising  any  fran- 
chise, liberty,  or  privilege,  or  transacting  any  business,  not  allowed  by  law. 
Such  an  injunction  is  deemed  one  of  those  specified  in  section  603  of  this  act, 
and  all  the  provisions  of  title  second  of  chapter  seventh  of  this  act,  applica- 
ble to  an  injunction  specified  in  that  section,  apply  to  an  injunction  granted 
as  prescribed  in  this  section,  except  that  it  can  be  granted  only  by  the 
court. 
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§  1808.  Copy  of  judgment-roll  to  be  filed  and  published.  Where 
final  judgment  is  rendered  against  a  corporation,  in  an  action,  brought  as 
prescribed  in  this  article,  the  Attorney-General  must  cause  a  copy  of  the 
judgment-roll  to  be  forthwith  filed  in  the  office  of  the  Secretary  of  State, 
v?ho  must  cause  a  notice  of  the  substance  and  effect  of  the  judgment,  to  be 
published,  for  four  weeks,  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  and  also  in  a  newspaper  printed 
in  the  county,  wherein  the  principal  place  of  business  of  the  corporation  was 
located. 

ARTICLE  FIFTH. 

PsOTISIOirS  APPLICABLB  TO  TwO  OB  MORB  OF  THB  ACTIONS  SPBGIFIBD  IN  THIS  TlTUI. 

SBcnoir  1804.  Certain  corporations  excepted  from  certain  articles  of  this  title. 

1805.  Of)i(:ei*s  and  agents  may  be  compelled  to  testify. 

1806.  Injunction  staying  actions  by  creditors. 

1807.  Creditora  may  be  brought  in. 

1S08.  "When  Attorney-General  must  bring  action. 

1809.  Requisites  of  m junction  against  corporations  in  certain  cases. 

1810.  Id. ;  of  order  appointing  i*eceiver  in  certain  cases. 

1811.  Id. ;  of  judicial  suspension  or  removal  of  an  officer. 

1812.  Application  of  the  last  three  sections. 

1813.  In  action  against  stockholders,  misnomer,  etc.,  not  available. 

S  1804.  Certain  corporations  ezcepted  from  certain  artides  of  this 
tiueu  Articles  second,  third,  and  fourth  of  this  title  do  not  apply  to  an 
incorporated  library  society ;  to  a  religious  corporation ;  to  a  select  school 
or  academy,  incorporated  by  the  regents  of  the  university,  or  by  an  act  of 
the  Legislature ;  or  to  a  municipal  or  other  political  corporation,  created  by 
the  constitution,  or  by  or  under  the  laws  of  the  State. 

§  1805.  Officers  and  agents  may  be  compelled  to  testify.    In  an 

action,  brought  as  prescribed  in  article  second,  third,  or  fourth  of  this  title, 
a  stockholder,  oficer,  alienee,  or  agent  of  a  corporation,  is  not  excused  from 
answering  a  question,  relating  to  the  management  of  the  corporation,  or  the 
transfer  or  disposition  of  its  property,  on  the  ground  that  his  answer  may 
expose  the  corporation  to  a  forfeiture  of  any  of  its  corporate  rights,  or  will 
tend  to  convict  him  of  a  criminal  offence,  or  to  subject  him  to  a  penalty  or 
forfeiture.  But  his  testimony  shall  not  be  used,  as  evidence  against  him,  in 
a  criminal  action  or  special  proceeding. 

§  1806.  Iiqunction  staying  actions  by  creditors.  In  such  an  action, 
the  court  may,  in  its  discretion,  on  the  application  of  either  party,  at  any 
stage  of  the  action,  before  or  after  final  judgment,  and  with  or  without 
security,  grant  an  injunction  order,  restraining  the  creditors  of  the  corpo- 
•ration  fit)m  bringing  actions  against  the  defendants,  or  any  of  them,  for  the 
recovery  of  a  sum  of  money,  or  from  taking  any  further  proceedings  in  such 
actions,  theretofore  commenced.  Such  an  injunction  has  the  same  effect, 
and,  except  as  otherwise  expressly  prescribed  in  this  section,  is  subject  to 
;the  same  provisions  of  law,  as  if  eawi  creditor,  upon  whom  it  is  served,  was 
named  therein,  and  was  a  party  to  the  action  in  which  it  is  granted. 

§  1807.  Creditors  may  be  brought  in.  In  such  an  action  the  court  may 
at  any  stage  of  the  action,  before  or  after  final  judgment,  make  an  order  re- 
quiring all  the  creditors  of  the  corporation  to  exhibit  and  prove  their  claims, 
pud  thereby  make  themselves  parties  to  the  action,  in  such  a  manner  and  in 
such  a  reasonable  time  not  less  than  six  months  from  the  first  publication  of 
notice  of  the  order  as  the  court  directs ;  and  that  the  creditors  who  make 
default  in  so  doing  shall  be  precluded  from  all  benefit  of  the  judgment  and 
from  any  distribution  which  may  be  made  thereunder,  except  as  Jiereinafler 
provided.  Notice  of  the  order  must  be  given,  by  publication,  in  such  news- 
papers and  for  such  a  length  of  time  as  the  court  directs.    Notwiihstandinff 
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such  order  any  such  creditor  who  shaU  exhibit  and  prow  his  claim  in  the  manner 
directed  thereby^  with  proofs  by  affidavit  or  otherwise^  that  he  has  had  no  notice  or 
knowledge  thereof  in  time  to  comply  therewith^  any  time  before  an  order  is  made 
directing  a  final  distribution  of  the  assets  of  such  corporation^  shaU  be  entitled  U> 
have  his  claim  received^  and  shall  have  the  same  rights  and  benefits  thereon^  so  far 
as  the  assets  of  such  corporation  then  remaining  undistributed  may  render  posMlCj 
as  if  his  ckdm  had  been  exhibited  and  proceed  within  the  time  Umited  by  such  order. 
[Am'd  Ch.  872  OP  I886.J 

§  1808.  "When  Attomay-O-aneral  miist  bring  actioiL  Where  the 
Attorney-General  has  good  reason  to  believe,  that  an  action  can  be  main- 
tained in  behalf  of  the  people  of  the  State,  as  prescribed  in  article  second, 
third,  or  fourth  of  this  title,  except  section  1797  of  this  act,  he  must  bring 
an  action  accordingly,  or  apply  to  a  competent  court  for  leave  to  bring  an 
action,  as  the  case  requires ;  if,  in  his  opinion,  the  public  interests  require 
that  an  action  should  be  brought.  In  a  case  where  the  action  can  be  brought 
only  by  the  Attomey-Gteneral  in  behalf  of  the  people,  if  a  creditor,  stock- 
holder, director,  or  trustee  of  the  corporation,  applies  to  the  Attorney-General 
for  that  purpose,  and  furnishes  the  security  required  by  law,  the  Attorney- 
General  must  brin^  the  action,  or  apply  for  leave  to  brinff  it,  if  he  has  good 
reason  to  believe,  that  it  can  be  maintained.  Where  sucn  an  application  is 
made,  section  1986  of  this  act  applies  thereto,  and  to  the  action  Drought  in 
pursuance  thereof. 

§  1809.  ReqnisitaB  of  iiqnnction  against  coiporations  in  certain 

cases.    An  injunction  order,  suspending  the  general  and  ordinary  business 
of  a  corporatian,  or  of  a  joint-stock  association,  consisting  of  seven  or  more 

fersons,  or  suspending  fiom  office,  or  restraining  from  the  performance  of 
is  duties,  a  trustee,  director,  or  other  officer  thereof,  can  be  granted  only 
by  the  court,  upon  notice  of  the  application  therefor,  to  the  proper  officer  of 
the  corporation  or  association,  or  to  the  trustee,  director,  or  other  officer 
enjoined.  If  such  an  injunction  order  is  made,  otherwise  than  as  prescribed 
in  this  section,  it  is  void. 

§  1810.  Id. ;  of  order  appointing  a  receiver  in  certain  cases.  A  re- 
ceiver of  the  property  of  a  corporation  can  be  appointed  only  by  the  court, 
and  in  one  of  the  following  cases : 

1.  An  action,  brought  as  prescribed  in  article  second,  third,  or  fourth  of 
this  title. 

2.  An  action  brought  for  the  foreclosure  of  a  mortgage  upon  the  property, 
of  which  the  receiver  is  appointed,  where  the  mortgage  debt,  or  the  interest 
thereupon,  has  remained  unpaid,  at  least  thirty  days  after  it  was  payable, 
and  after  payment  thereof  was  duly  demanded  of  the  proper  officer  of  the 
corporation;  and  where  either  the  income  of  the  property  is  specifically 
mortgaged,  or  the  property  itself  is  probably  insufficient  to  pay  the  mori* 
gage  debt. 

3.  An  action  brought  by  the  Attomey-Gteneral,  or  by  a  stockholder,  to 
preserve  the  assets  ofa  corporation,  having  no  officer  empowered  to  hold  the 
same. 

4.  A  special  proceeding  for  the  voluntary  dissolution  of  a  corporation. 

Where  the  receiver  is  appointed  in  an  action,  otherwise  than  by  or  pursu- 
ant to  a  final  judgment,  notice  of  the  application  for  his  appointment,  must 
be  given  to  the  proper  officer  of  the  corporation. 


§  1811.  Id. ;  of  jndidal  suspension  or  xemoval  of  an  officer.  A  trus- 
tee, director,  or  other  officer  of  a  corporation  shall  not  be  suspended  or 
removed  from  office,  by  a  court  or  judge,  otherwise  than  by  the  nnal  jud^« 
22ent  of  a  competent  court,  in  an  action  brought  by  the  AttQcaey-GeoeEal^  as 
prescribed  in  section  1781  of  this  act. 
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§  1812.  Application  of  the  last  three  8ectioii&  Th^  last  three  sec- 
tions apply  to  an  action  or  a  special  proceeding,  against  a  corporation,  or 
joint-stock  association  created  by  or  ilnder  the  laws  of  the  State,  or  a  trus- 
tee, director,  or  other  officer  thereof;  or  against  a  corporation,  or  joint-stock 
association  created  by  or  nnder  the  laws  of  another  State,  government,  or 
country,  or  a  trustee,  director,  or  other  officer  thereof,  where  the  corporation 
or  association  does  business  within  the  State,  or  has,  within  the  State,  a 
business  agency  or  a  fiscal  agency,  or  an  agency  for  the  transfer  of  its  stock* 

§  1813.  In  action  against  stockholders,  misnomer,  etc.,  not  available. 
Wnere  an  action,  authorized  by  a  law  of  the  State,  is  brought  against  one 
or  more  persons,  as  stockholders  of  a  corporation  or  joint-stock  association, 
an  objection  to  any  of  the  proceedings  cannot  be  taken,  by  a  person  properly 
made  a  defendant  in  the  action,  on  the  ground  that  the  plaintiff  has  joined 
^th  him,  as  a  defendant  in  the  action,  a  person  whose  name  appears  on 
the  stock-books  of  the  corporation  or  association,  as  a  stockholder  thereof,  by 
the  name  so  appearing;  but  who  is  misnamed,  or  dead,  or  is  not  liable  for 
any  cause.  In  such  a  case,  the  court  may,  at  any  time  before  final  judg- 
ment, upon  motion  of  either  party,  amend  the  pleadings  and  other  papers, 
without  prejudice  to  the  previous  proceedings,  by  substituting  the  true 
name  of  the  person  intended,  or  by  striking  out  the  name  of  the  person  who 
is  dead,  or  not  liable,  and,  in  a  proper  case,  inserting  the  name  of  his  repre- 
sentative or  successor. 
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TITLE  IIL 
AeHons  relating  to  the  estate  of  a  decedent. 

hxnosM  1.  Action  by  or  against  an  executor  or  adminifltrator. 

2.  Action  by  a  crater  against  his  debtor's  next  of  kin«  legatee,  heir,  or  deviseew 

8.  Action  to  establish  or  impeach  a  wilL 

4.  General  and  miscellaneous  provifflons. 

ARTICLE  FIRST. 

-    AonOV  BT  OB  AQJJSBt  AN  EXBCUTOB  OB  AdIONISTRATOB. 

fiBOiKni  1814.  Action,  etc.,  by  and  against  executor,  etc.,  to  be  brought  in  representative 

capacity. 

1815.  When  personal  and  representative  causes  of  action  may  be  joined. 

1816.  Id. ;  separate  dockets  and  executions. 

L817.  Regulations,  when  some  of  the  executors,  etc.,  are  not  summoned. 
1818.  Executors  who  have  not  qualitied,  not  necessary  parties. 
[819.  Action  by  legatee,  etc.,  againHt  executor,  etc. 
L820.  Id. ;  by  infant ;  guardian's  bond. 
1821.  When  action  bamd  by  judfirment  against  heir,  etc. 
L822.  Limitation  of  action  by  creditor  on  claim  rejected,  etc. 
L823.  Decedent's  real  property  not  bound  by  Judgment  agidnst  executor,  etc 
L824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc. 

1825.  Leave  to  issue  execution  against  executor,  etc. 

1826.  Id. ;  how  procured ;  order ;  and  contents  thereof. 
L827.  Secority  may  be  required  from  a  legatee. 
1828.  Actions,  etc,  when  not  to  abate. 
L829.  BzecatUm  on  former  judgment. 
t880»  Action  agsiiut  executor,  etc.,  who  has  been  Buperseded. 
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§S  1814-1819.         DECEDENT'S  ESTATE  ACTIONS.        15t  3,  Cn.  x5. 

BscnoN  18?1.  False  pleading  by  executor,  etc. 

1832.  "When  inventory  may  be  contradicted. 

1833.  Liability  for  uncollected  demandfi. 

1834.  The  last  two  sections  qualified. 

1835.  Costs;  how  awarded. 

1836.  Id. ;  when  awarded. 

§  1814.  Aption,  otc,  by  and  agEdnst  ezecator,  etc.,  to  bo  brought  in 
representative  capacity.  An  action  or  special  proceeding,  hereafter  com- 
menced by  an  executor  or  administrator,  upon  a  cau»e  of  action,  belonffing" 
to  him  in  his  representative  capacity,  or  an  action  or  special  proceemng, 
hereafter  commenced  against  him,  except  where  it  is  brought  to  charge  him 
personally,  must  be  brought  by  or  against  him  in  his  representative  capacity. 
A  judgment,  in  an  action  hereafter  commenced,  recovered  against  an  execu- 
tor or  administrator,  without  describing  him  in  his  representative  capacity, 
caimot  be  enforced  against  the  property  of  the  decedent,  except  by  the 
epecial  direction  of  the  court,  contained  therein. 

§  1815.  When  personal  and  representative  causes  of  action  may  be 
joined.  An  action  may  be  brought  against  an  executor  or  administrator, 
personally,  and  also  in  his  representative  capacity,  in  either  of  the  following- 
cases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  against  him  in  both 
capacities,  or  states  facts,  which  render  it  uncertain,  in  which  capacity  the 
cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  of  action  against  the 
defendant,  in  different  capacities,  all  of  which  grow  out  of  the  same  trans- 
action, or  transactions  connected  with  the  same  subject  of  action ;  do  not 
require  different  places  or  modes  trial ;  and  are  not  inconsistent  with  each 
other. 

In  a  case  specified  in  this  section,  a  judgment  for  the  plaintiff  for  a  sum 
of  money  must  distinctly  show,  whether  it  is  awarded  against  the  defendant 
personally,  or  in  his  representative  capacity, 

§  1816.  Id. ;  separate  dockets  and  executions.  In  a  case  specified  in 
the  last  section,  or  where  costs,  to  be  collected  out  of  the  individual  property 
of  an  executor  or  administrator,  are  awarded  in  an  action  by  or  against  him 
in  his  representative  capacity,  so  much  of  the  judgment,  as  awards  a  sum  of 
money  against  him  personally,  may  be  separately  docketed,  and  a  separate 
execution  may  be  issued  thereupon,  as  if  the  judgment  contained  no  award 
against  him  in  his  representative  capacity. 

§  1817;.  Regulations,  when  some  of  the  ezecutoxB,  eta,  are  not  sum- 
moned. In  an  action  or  special  proceeding  against  two  or  more  execuiors 
or  administrators,  representing  the  same  decedent,  all  are  considered  as  one 
person ;  and  those  who  are  first  served  with  process,  or  first  appear,  must 
answer  the  plaintiff.  Separate  answers,  by  different  executors  or  adminis- 
trators, cannot  be  required  or  allowed,  except  by  direction  of  the  court. 
J\idgment  in  favor  of  the  plaintiff  may  be  entered,  and,  in  a  proper  case, 
execution  may  be  issued  a^cainst  all  the  defendants,  as  if  all  had  appeared. 
But  this  section  does  not  affect  the  plaintiff's  right  to  bring  into  court  all  the 
executors  or  administrators  who  are  parties. 

§  1818.  Executors  who  have  not  qualified,  not  necessary  partiea 

One  of  two  or  more  executors,  to  whom  letters  testamentary  have  not  been 
issued,  is  not  a  necessary  party  to  an  action  or  special  proceeding,  in  favor 
of  or  against  the  executors,  in  their  representative  capacity. 

§  1819.  Action  by  legatee,  etc,  against  executor,  etc    If,  after  the 
expiration  of  one  year  from  the  granting  of  letters  testamentary,  t>r  letters  of 
364 
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Ch.  15,  Tit.  8.        DECEDENTS  ESTATE  ACTIONS.         §§  1820-1824. 

admiiu5trationy  an  executor  or  adminifitrator  refuses,  upon  demand,  to  pay  a 
legacy,  or  distributive  share,  the  person  entitled  thereto  may  maintain  such 
an  action  against  him  as  the  case  requires.  But  for  the  purpose  of  comput- 
ing the  time  within  which  such  an  action  must  be  commenced,  the  cause  of 
action  is  deemed  to  accrue  when  the  executor's  or  administrator's  account  is 
judicially    settled,  and  not  before. 

§  1820.  Id. ;  by  infiauit ;  guardian's  bond.  The  guardian  ad  litem  of 
an  infant,  in  whose  favor  an  action  is  brought,  as  prescribed  in  the  last  sec- 
tion, must,  unless  he  is  also  the  general  guardian,  execute  and  file  with  the 
clerk,  before  the  commencement  of  the  action,  a  bond  to  the  infant,  with  at 
least  two  sufficient  sureties,  in  a  penalty  fixed  by  a  judge  of  the  court,  con- 
ditioned that  the  guardian  will  duly  account  to  the  infant,  when  he  attains 
full  age,  or,  in  case  of  his  death,  to  his  personal  representatives,  for  all 
money  or  property  which  the  guardian  may  receive,  by  reason  of  the  legacy 
or  distributive  share. 

6  1821.  When  action  baxred  by  judgment  against  heir,  eta    A  final 

judgment  against  an  heir  or  devisee,  bars  an  action  against  the  executor  or 
administrator  of  the  decedent,  for  the  same  cause,  and  every  other  remedy 
to  enforce  payment  thereof  out  of  the  decedent's  property ;  unless  an  execu- 
tion against  property,  issued  upon  the  judgment,  has  been  returned  wholly 
or  partly  unsatisfied,  or  suflicient  real  property  to  satisfy  the  judgment  has 
not  descended,  or  been  devised  to  the  judgment  debtor.  But,  if  the  judg- 
ment was  recovered  for  a  debt  or  legacy,  expressly  charged  upon  the  estate 
descended  or  devised,  the  bar  is  absolute. 

§  1822.  LUnitation  of  action  by  creditor,  on  claim  rqected,  etc 

Where  an  executor  or  administrator  disputes  or  rejects  a  claim  against  the 
estate  of  the  decedent,  exhibited  to  him  either  before  or  after  the  commence- 
ment of  the  publication  of  a  notice  requiring  the  presentation  of  claims,  as 
prescribed  by  Uw,  unless  the  claim  is  referred,  as  prescribed  by  law,  the 
claimaht  must  commence  an  action,  for  the  recovery  thereof  against  the  exe- 
cutor or  administrator,  within  six  months  after  the  dispute  or  rejection,  or, 
if  no  part  of  the  debt  is  then  due,  within  six  months  after  a  part  thereof 
becomes  due;  in  default  whereof,  he,  and  all  persons  claiming  under  him, 
are  forever  barred  from  maintaining  such  an  action  thereupon,  and  from 
every  other  remedy  to  enforce  payment  thereof,  out  of  the  decedent*s  prop- 
erty.    [Am'd  Ch.  399  OP  1882.] 

[Ch.  399  of  1 882.  §  2.  This  act  shall  take  effect  immediately.  But  the  amende 
ment  tnade  by  this  act  to  section  eighteen  hundred  and  twenty-two  shall  not  apply 
when  letters  have  been  issued  to  one  or  more  executors  or  administrator's  be/ore  this 
act  takes  effect ;  nor  shall  any  amendment^  made  by  this  act,  invalidate  or  impair 
the  effect  of  any  proceeding  heretofore  taken,] 

§  1823.  Decedents  real  property  not  bomid  by  judgment  against 
63Eecutor,  etc.  Real  property,  which  belonged  to  a  decedent,  is  not  bound, 
or  in  any  way  affected,  by  a  judgment  against  his  executor  or  administrator, 
and  is  not  liable  to  be  sold  by  virtue  of  an  execution  issued  upon  such  a  judg- 
ment, unless  the  judgment  is  expressly  made,  by  its  terms,  a  lien  upon  spe* 
cific  real  property  therein  described,  or  expressly  directs  the  sale  thereof. 

^  1824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc.  In  an 
action  against  an  executor  or  administrator,  in  his  representative  capacity, 
wherein  the  complaint  demands  judgment  for  a  sum  of  money,  the  existence, 
sufficiency,  or  want  of  assets,  shall  not  be  pleaded  by  either  party ;  and  the 
plaintiff's  right  of  recovery  is  not  affected  thereby,  except  with  respect  to 
the  costs  to  be  awarded,  as  prescribed  bylaw.  A  judgment  in  such  aa 
action  is  not  eyidence  of  assets  in  the  defendant's  hands. 
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§  1825.  Leave  to  iBBoe  eiEecuilon  against  executor,  etc.  An  execu- 
tion shall  not  be  issued,  upon  a  judgment  for  a  sum  of  money,  against  au 
executor  or  administrator,  in  his  representative  capacity,  until  an  order,  per- 
mitting it  to  be  issued,  has  been  made  by  the  surrogate,  from  whose  court 
the  letters  were  issued.  Such  an  order  must  specify  the  sum  to  be  collected  ; 
and  the  execution  must  be  indorsed  with  a  direction  to  collect  that  sum. 

§  1826.  Id. ;  how  procured ;  order ;  and  contents  thereof  At  least 
fiix  days'  notice  of  the  application  for  an  order  specified  in  the  last  section, 
must  be  personally  served  upon  the  executor  or  administrator,  unless  it 
appears  that  service  cannot  be  so  made  with  due  diligence ;  in  which  case, 
notice  must  be  given  to  such  persons,  and  in  such  manner,  as  the  surrogate 
direct.s,  by  an  order  to  show  cause  why  the  application  should  not  be  granted. 
Where  it  appears  that  the  assets,  after  payment  of  all  sums  chargeable 
against  them  for  expenses,  and  for  claims  entitled  to  priority  as  against  the 
plaintiff,  are  not  or  will  not  be,  sufficient  to  pay  all  the  debts,  legacies,  or 
other  claims  of  the  class  to  which  the  plaintiff's  claim  belongs,  the  sum, 
directed  to  be  collected  by  the  execution,  shall  not  exceed  the  plaintiff's  just 
proportion  of  the  assets.  In  that  case,  one  or  more  orders  may  be  after- 
wards made  in  like  manner,  and  one  or  more  executions  may  be  afterwards 
issued,  whenever  it  appears  that  the  sum,  directed  to  be  collected  by  the 
first  execution,  is  less  than  the  plaintiff's  just  proportion. 

§  1827.  Secmity  may  be  required  from  a  legatee.  Where  a  judgment 
has  been  rendered  against  an  executor  or  administrator,  for  a  legacy  or  dis- 
tributive share,  the  surrogate,  before  granting  an  order,  permitting  an  exe- 
cution to  be  issued  thereupon,  may,  and,  in  a  proper  case,  must,  require  the 
applicant  to  file  in  his  office,  an  undertaking  to  the  defendant,  in  such  & 
sum,  and  with  such  sureties,  as  the  surrogate  directs,  to  the  effect,  that  if, 
after  collection  of  any  sum  of  money  by  virtue  of  the  execution,  the  remain- 
ing a£»ets  are  not  sufficient  to  pay  all  sums,  for  which  the  defendant  is 
chargeable,  for  expenses,  claims  entitled  to  priority  as  against  the  appli- 
cant, and  the  other  legacies  or  distributive  shares,  of  the  class  to  which  the 
applicant's  claim  belongs,  the  plaintiff  will  refund  to  the  defendant,  the  sum 
80  collected,  or  such  ratable  part  thereof,  with  the  other  legatees  or  repre- 
sentatives of  the  same  class,  as  is  necessary  to  make  up  the  deficiency. 

§  1828.  Actions,  eta,  when  not  to  abate.  An  executor,  administrator, 
or  a  person  appointed  by  the  surro  zate,  as  prescribed  in  chapter  eighteenth 
of  this  act,  to  dispose  of  the  real  property  of  a  decedent,  is  deemed  a  trus- 
tee, appointed  by  virtue  of  a  statute,  within  the  meaning  of  that  expression, 
as  used  in  section  766  of  this  act. 

§  1829.  fizecntlon  on  former  judgment.  An  execution  may  be  issued, 
in  the  name  of  an  executor  or  administrator,  in  his  representative  capacity, 
upon  a  judgment  recovered  by  any  person  who  preceded  him  in  the  admin- 
istration of  the  same  estate,  in  any  case  where  it  might  have  been  issued  in 
favor  of  the  original  plaintiff,  and  without  a  substitution. 

§  1830.  Action  against  executor,  etc.,  who  has  been  snpenseded.  If 
an  executor  or  administrator  is  defendant  in  an  action  or  special  proceeding, 
pending  when  his  powers  cease,  the  plaintiff  may,  in  a  proper  case,  proceed 
therein  against  him,  to  charge  him  personally ;  but  a  judgment  or  other 
determination,  thereafter  rendered  or  made  against  him,  is  not  of  any  force 
as  against  the  estate  of  the  decedent,  or  a  person  succeeding  to  the  admin- 
istration thereof. 

§  1831.  False  pleading  hy  ecsecntor,  eta  An  executor  or  administra> 
tor  cannot  be  made  personally  liable  to  the  adverse  party,  for  a  debt  or  for 
damages,  by  reason  of  his  having  made  a  false  allegation  in  pleading* 
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§  1832.  When  inventory  may  be  contradicted.  In  an  action  or  special 
proceeding,  to  which  an  executor  or  administrator  is  a  party,  wherein  the 
question,  whether  he  has  administered  the  estate  of  the  decedent,  or  any 
part  thereof,  is  in  issue,  or  is  the  subject  of  inquiry,  and  the  inventory  of 
assets,  filed  by  him,  is  given  in  evidence,  either  pa^y  may  rebut  the  same, 
by  proof,  either : 

1.  That  any  property  was  omitted  iu  the  inventory,  or  was  not  returned 
therein  at  its  true  value ;  or, 

2.  That  any  property  has  perished,  or  has  been  lost,  without  the  fault  of 
the  executor  or  administrator ;  or  has  been  fairly  sold  by  him,  at  private  or 
public  sale,  at  a  less  price  than  the  value  so  returned ;  or  that,  since  the 
return  of  the  inventory,  it  has  deteriorated  or  enhanced  in  value. 

§  1833.  Liability  Car  uncollected  deniand&  In  such  an  action  or 
special  proceeding,  the  executor  or  administrator  shall  not  be  charged  with 
a  demand  or  right  of  action,  included  in  the  inventory,  unless  it  appears 
tiiat  the  same  has  been  collected,  or  might  have  been  coUected  with  due 
diligence. 

§  1834  The  last  two  sections  qnalifled.  The  last  two  sections  do  not 
▼ary  any  rule  of  evidence,  respecting  any  proof,  which  an  executor  or  admin- 
istrator may  now  make. 

§  1835.  Costs ;  how  awarded.  Where  a  judgment  for  a  sum  of  money 
only  is  rendered  against  an  executor  or  administrator,  in  an  action  brought 
against  him  in  his  representative  capacity,  costs  shall  not  be  awarded  against 
him,  except  as  prescribed  in  the  next  section. 

§  1836.  Id. ;  when  awarded.  Where  it  appears,  in  a  case  specified  in 
the  last  section,  that  the  plaintiff's  demand  was  presented  within  the  time 
limited  by  a  notice,  published  as  prescribed  by  law,  requiring  creditors  to 
present  their  claims ;  and  that  the  payment  thereof  was  unreasonably  resisted 
or  neglected,  or  that  the  defendant  refused  to  refer  the  claim,  as  prescribed 
by  law ;  the  court  may  award  costs  against  the  executor  or  administrator,  to 
be  collected,  either  out  of  his  individual  property,  or  out  of  the  property  of 
the  decedent,  as  the  court  directs,  having  reference  to  the  facts  which 
appeared  upon  the  trial.  Where  the  action  is  brought  in  the  supreme  court, 
or  in  a  superior  city  court,  the  facts  must  be  certified  by  the  judge  or  referee, 
before  whom  the  trial  took  place. 


ARTICLE  SECOND. 
Aonov  BT  A  Cbbditob  aqaikst  bib  Debtob'h  Nbzt  of  Km,  Lbqathb,  Hbib,  ob  Dbvibbhu 

SvTHON  1837.  When  action  liee  agtdnst  next  of  lun,  legatees,  etc. 

1838.  Action  may  be  joint  or  several. 

1839.  In  joint  action,  recovery  to  be  apportioned. 

1840.  Recovery  in  a  several  action. 

1841.  Requisites  to  recovery  in  action  ag-ainst  legatee. 
1843.  Id. ;  in  action  against  a  preferred  legatee. 

1843.  Liability  of  hmra  and  devisees. 

1844.  When  action  therefor  may  be  brought. 

1845.  Effect  of  application  to  sell  real  prox)erty. 

1846.  Action  must  be  joint. 

1847.  Recovery  to  be  apportioned. 

1848.  Requisites  to  recovery  against  heirs* 

1849.  Id.:  against  devisees. 

1860.  Deductions  for  prior  recoyeriea. 
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§§  1797-1802.  ACTIONS  RELATING  TO  CORPORATIONS.  'Rt.  2,  Clu  15. 

§  1797.  Action  by  Attomey-Gtoneral  when  Legialatcire  directs.   The 

Attorney-Greueral,  whenever  he  is  so  directed  by  the  Legislature,  must  bring- 
an  action  against  a  corporation  created  by  or  under  the  laws  of  the  State, 
to  procure  a  judgment,  vacating  or  annulling  the  act  of  incorporation,  or 
any  act  renewing  the  corporation,  or  continuing  its  corporate  existence,  upon 
the  ground  that  the  act  was  procured  upon  a  fraudulent  suggestion,  or  the 
concealment  of  a  material  fact,  made  by  or  with  the  knowledge  and  consent 
of  any  of  the  persons  incorporated. 

^  1798.  Id. ;  by  leave  of  court.  Upon  leave  being  ^nted,  as  pre- 
scribed in  the  next  section,  the  Attorney-General  may  bring  an  action 
against  a  corporation  created  by  or  under  the  laws  of  the  State,  to  procure  a 
judgment,  vacating  the  charter  or  annulling  the  existence  of  the  corporation 
upon  the  ground  that  it  has,  either 

1.  Offended  against  any  provision  of  an  act,  by  or  under  which  it  was 
created,  altered,  or  renewed,  or  an  act  amending  the  same,  and  applicable 
to  the  corporation ;  or, 

2.  Violated  any  provision  of  law,  whereby  it  has  forfeited  its  charter,  op 
become  liable  to  be  dissolved,  by  the  abuse  of  its  powers ;  or, 

3.  Forfei^ted  its  privileges  or  franchises,  by  a  failure  to  exercise  its  powers ; 
or, 

4.  Done  or  omitted  any  act,  which  amounts  to  a  surrender  of  its  corporate 
rights,  privileffes,  and  franchises ;  or, 

5.  Exercised  a  privilege  or  franchise,  not  conferred  upon  it  by  law. 

§  1799.  Leave ;  when  and  how  granted.  Before  granting  leave,  fhe 
court  may,  in  its  discretion,  require  such  previous  notice  of  the  application 
as  it  thinks  proper,  to  be  given  to  the  corporation,  or  any  officer  thereof,  and 
may  hear  the  corporation  in  opposition  thereto. 

%  1800.  Action  triable  by  jnry.  An  action,  brought  as  prescribed  in 
this  article,  is  triable,  of  course  and  of  right,  by  a  jury,  as  if  it  was  an 
action  specified  in  section  968  of  this  act,  and  without  procuring  an  order, 
as  prescribed  in  section  970  of  this  act. 

§  1801.  Judgment.  Where  any  of  the  matters,  specified  in  section  1797 
or  section  1798  of  this  act,  are  established  in  an  action,  brought  as  prescribed 
in  either  of  those  sections,  the  court  may  render  final  judgment  that  the 
corporation,  and  each  officer  thereof,  be  perpetually  enjoined  from  exercising 
any  of  its  corporate  rights,  privileges,  and  franchises ;  and  that  it  be  dis- 
solved. The  judgment  must  also  provide  for  the  appointment  of  a  receiver, 
the  taking  of  an  account,  and  the  distribution  of  the  property  of  the  corpora- 
tion, among  its  creditors  and  stockholders,  as  where  a  corporation  is  dissolved 
upon  its  voluntary  application,  as  prescribed  in  chapter  seventeenth  of  this 
act. 

§  1802.  Injtmction  may  issue.  In  an  action,  brought  as  prescribed  in 
this  article,  an  injunction  order  may  be  granted,  at  any  stage  of  the  action, 
restraining  the  corporation,  and  any  or  all  of  its  directors,  trustees,  and 
other  officers,  from  exercising  any  of  its  corporate  rights,  privileges,  or  fran- 
chises; or  from  exercising  certain  of  its  corporate  rights,  privileges,  or 
franchises,  specified  in  the  injunction  order;  or  from  exercising  any  fran- 
chise, liberty,  or  privilege,  or  transacting  any  business,  not  allowed  by  law. 
Such  an  injunction  is  deemed  one  of  those  specified  in  section  603  of  this  act, 
and  all  the  provisions  of  title  second  of  chapter  seventh  of  this  act,  applica- 
ble to  an  injunction  specified  in  that  section,  apply  to  an  injunction  granted 
as  prescribed  in  this  section,  except  that  it  can  be  granted  only  by  the 
court. 
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Ch.  16,  Tit.  2.   ACTIONS  RELATING  TO  CORPORATIONS.  §§1803-1807. 

§  1808.  Copy  of  jndgment-roU  to  be  filed  and  published.  Where 
final  jud^ent  is  rendered  against  a  corporation,  in  an  action,  brought  as 
prescribed  in  this  article,  the  Attorney-General  must  cause  a  copy  of  the 
judgment-roll  to  be  forthwith  filed  in  the  office  of  the  Secretary  of  State, 
who  must  cause  a  notice  of  the  substance  and  effect  of  the  judgment,  to  be 
published,  for  four  weeks,  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  and  also  in  a  newspaper  printed 
in  the  county,  wherein  the  principal  place  of  business  of  the  corporation  was 
located. 

ARTICLE  FIFTH. 

pROTIBIOirS  APPLICABLE  TO  TwO  OR  MORB  OF  THB  ACTIOKS  SPBCIFIBD  IS  THIS  TiTLB. 

fiBCTiojr  1804.  Ce)*tain  coiporations  excepted  from  certain  articles  of  this  title. 

1805.  Ofticei-8  and  ag-ents  may  be  compelled  to  testify. 

1806.  Injunction  staying  actions  by  creditors. 

1807.  Ci-editoi-s  may  be  brought  in. 

1^08.  When  Attorney -General  must  bring  action. 

1809.  Requinites  of  injunction  against  corporations  in  certain  cases. 

1810.  Id. ;  of  order  appointing  receiver  in  certain  cases. 

1811.  Id. ;  of  judicial  suspension  or  removal  of  an  officer. 
^                 1812.  Application  of  the  last  three  sections. 

1813.  In  action  against  stockholders,  misnomer^  etc.,  not  available, 

S  1804.  Certain  coxporations  excepted  from  certain  artLcles  of  tbis 
titiLe.  Articles  second,  third,  and  fourth  of  this  title  do  not  apply  to  an 
incorporated  library  society ;  to  a  religious  corporation ;  to  a  select  school 
,  or  academy,  incorporated  by  the  regents  of  the  university,  or  by  an  act  of 
the  Legislature  ;  or  to  a  municipal  or  other  political  corporation,  created  by 
the  constitution,  or  by  or  under  the  laws  of  the  State. 

§  1805.  OflELcers  and  agents  may  be  compelled  to  testifir.    In  an 

action,  brought  as  prescribed  in  article  second,  third,  or  fourth  of  this  title, 
a  stockholder,  officer,  alienee,  or  agent  of  a  corporation,  is  not  excused  from 
answering  a  question,  relating  to  the  management  of  the  corporation,  or  the 
transfer  or  disposition  of  its  property,  on  the  ground  that  his  answer  may 
expose  the  corporation  to  a  forfeiture  of  any  of  its  corporate  rights,  or  will 
tend  to  convict  him  of  a  criminal  offence,  or  to  subject  him  to  a  penalty  or 
^forfeiture.  But  his  testimony  shall  not  be  used,  as  evidence  against  him,  in 
a  criminal  action  or  special  proceeding. 

§  1806.  Ziqmiction  stajring  actions  by  creditors.  In  such  an  action, 
the  court  may,  in  its  discretion,  on  the  application  of  either  party,  at  any 
stage  of  the  action,  before  or  after  final  judgment,  and  with  or  without 
security,  grant  an  injunction  order,  restraining  the  creditors  of  the  corpo- 
^ration  from  bringing  actions  against  the  defendants,  or  any  of  them,  for  the 
recovery  of  a  sum  of  money,  or  from  taking  any  further  proceedings  in  such 
actions,  theretofore  commenced.  Such  an  injunction  has  the  same  effect, 
and,  except  as  otherwise  expressly  prescribed  in  this  section,  is  subject  to 
the  same  provisions  of  law,  as  if  each  creditor,  upon  whom  it  is  served,  was 
named  therein,  and  was  a  party  to  the  action  in  which  it  is  granted. 

§  1807.  Creditors  may  be  brought  in.  In  such  an  action  the  court  may 
at  any  stage  of  the  action,  before  or  after  fitial  judgment,  make  an  order  re- 
quiring ail  the  creditors  of  the  corporation  to  exhibit  and  prove  their  claims, 
find  thereby  make  themselves  parties  to  the  action,  in  such  a  manner  and  in 
such  a  reasonable  time  not  less  than  six  months  from  the  first  publication  of 
notice  of  the  order  as  the  court  directs ;  and  that  the  creditors  who  make 
defaalt  in  so  doing  shall  be  precluded  from  all  benefit  of  the  judgment  and 
from  any  distribution  which  may  be  made  thereunder,  except  as  hereinqfter 
provided.  Notice  of  the  order  must  be  given,  by  publication,  in  such  news- 
papers and  for  such  a  length  of  time  as  the  court  directs*    Notmthstandinff 
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§§  1808-1811.   ACTIONS  EELATINQ  TO  CORPORATIONS.  Tit.2,Ch.l8. 

9vch  order  any  such  creditor  who  shaU  exhibit  and  prate  his  claim  in  the  manner 
directed  thereb^j  with  proof,  by  affidavit  or  otherwise^  that  he  has  had  no  notice  or 
knowledge  thereof  in  time  to  comply  therewith^  any  time  before  an  order  is  made 
directing  a  final  distribtUion  of  the  assets  of  such  corporation^  shall  be  entitled  io' 
have  his  daim  received^  and  shall  have  the  same  rights  and  benefits  thereon^  so  far 
as  the  assets  of  stich  corporation  then  remaining  undistributed  may  render  possible f 
as  if  his  claim  had  been  exhibited  and  proved  vnthin  the  time  limited  by  such  order. 
[Am'd  Ch.  872  OP  1886.J 

§  1808.  When  Attomay-Oeneral  most  bring  action.  Where  the 
Attomey-Qeneral  has  good  reason  to  believe,  that  an  action  can  be  main- 
tained in  behalf  of  the  people  of  the  State,  as  prescribed  in  article  second, 
third,  or  fourth  of  this  title,  except  section  1797  of  this  act,  he  must  brings 
an  action  accordingly,  or  apply  to  a  competent  court  for  leave  to  bring  an 
action,  as  the  case  requires ;  if,  in  his  opinion,  the  public  interests  require 
that  an  action  should  be  brought.  In  a  case  where  the  action  can  be  brought 
only  by  the  Attorney-General  in  behalf  of  the  people,  if  a  creditor,  stock- 
holder, director,  or  trustee  of  the  corporation,  applies  to  the  Attomey-Gteneral 
for  that  purpose,  and  furnishes  the  security  required  by  law,  the  Attorney* 
General  must  brin^  the  action,  or  apply  for  leave  to  bring  it,  if  he  has  good 
reason  to  believe,  tnat  it  can  be  maintained.  Where  sucn  an  application  is 
made,  section  1986  of  this  act  applies  thereto,  and  to  the  action  brought  in 
pursuance  thereof. 

§  1809.  Reqcdsltas  of  Iqjnnotion  against  ooiporatlona  in  oertain 

cases.  An  injunction  order,  suspending  the  general  and  ordinary  business 
of  a  corporation,  or  of  a  joint-stock  association,  consisting  of  seven  or  more 
persons,  or  suspendinff  bom  office,  or  restraining  from  the  performance  of 
hia  duties,  a  trustee,  airector,  or  other  officer  thereof,  can  he  granted  only 
by  the  court,  upon  notice  of  tiie  application  therefor,  to  the  proper  officer  of 
the  corporation  or  association,  or  to  the  trustee,  director,  or  other  officer 
enjoined.  If  such  an  injunction  order  is  made,  otherwise  than  as  prescribed 
in  this  section,  it  Lb  void. 

§  1810.  Id. ;  of  order  appointing  a  receiver  In  certain  cases.  A  re- 
ceiver of  the  property  of  a  corporation  can  be  appointed  only  by  the  court, 
and  in  one  of  the  following  cases : 

1.  An  action,  brought  as  prescribed  in  article  second,  third,  or  fourth  of 
{his  title. 

2.  An  action  brought  for  the  foreclosure  of  a  mortgage  upon  the  property, 
of  which  the  receiver  is  appointed,  where  the  mortgage  debt,  or  the  interest 
thereupon,  has  remained  unpaid,  at  least  thirty  days  after  it  was  payable, 
and  after  payment  thereof  was  duly  demanded  of  the  proper  officer  of  the 
corporation;  and  where  either  the  income  of  the  property  is  specifically 
mortgaged,  or  the  property  itself  is  probably  insufScient  to  pay  the  mort- 
gBgQ  debt. 

§.  An  action  brought  by  the  Attomey-Gteneral,  or  by  a  stockholder,  to 
preserve  the  assets  ofa  corporation,  having  no  officer  empowered  to  hold  the 
same. 

4.  A  special  proceeding  for  the  voluntary  dissolution  of  a  corporation. 

Where  the  receiver  is  appointed  in  an  action,  otherwise  than  oy  or  pursu- 
ant to  a  final  judgment,  notice  of  the  application  for  his  appointment,  must 
be  given  to  the  proper  officer  of  the  corporation. 


§  1811.  Id. ;  of  judicial  sospension  or  removal  of  an  ofBcer.  A  trus- 
tee, director,  or  other  officer  of  a  corporation  shall  not  be  suspended  or 
removed  from  office,  by  a  court  or  jndge,  otherwise  than  by  the  final  judg« 
:sent  of  a  competent  court,  in  an  action  brought  by  the  Attamey-€tao6EaI»  as 
prescribed  in  section  1781  ot  this  act. 
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Ch.  16,  Ht.  8.        DECEDENT'S  ESTATE  ACTIONS,         §§  1812-1813. 

§  1812.  Applicatkm  of  the  last  three  sectiona  The  last  three  seo 
tionB  apply  to  an  action  or  a  Bpecial  proceeding,  against  a  corporation,  or 
joint-stock  association  created  by  or  ilnder  the  laws  of  the  State,  or  a  tnis- 
tee,  director,  or  other  officer  thereof;  or  against  a  corporation,  or  joint-stock 
aasociation  created  by  or  under  the  laws  of  another  State,  government,  or 
country,  or  a  trustee,  director,  or  other  officer  thereof,  where  the  corporation 
or  association  does  business  within  the  State,  or  has,  within  the  State,  a 
bucdness  agency  or  a  fiscal  agency,  or  an  agency  for  the  transfer  of  its  stock* 

8  1813.  In  action  against  stockholdeis,  misnomer,  eta,  not  available. 
"Wnere  an  action,  authorized  by  a  law  of  the  State,  is  brought  against  one 
or  more  persons,  as  stockholders  of  a  corporation  or  joint-stock  association, 
an  objection  to  any  of  the  proceedings  cannot  be  taken,  by  a  person  properly 
made  a  defendant  in  the  action,  on  the  ground  that  the  plaintiff' has  joined 
^ih  him,  as  a  defendant  in  the  action,  a  person  whose  name  appears  on 
the  stock-books  of  the  corporation  or  association,  as  a  stockholder  thereof,  by 
the  name  so  appearing ;  but  who  is  misnamed,  or  dead,  or  is  not  liable  for 
any  cause.  In  such  a  case,  the  court  may,  at  any  time  before  final  judg* 
ment,  upon  motion  of  either  party,  amend  the  pleadings  and  other  papers, 
wittiout  prejudice  to  the  previous  proceedings,  by  substituting  the  true 
mime  of  the  person  intended,  or  by  striking  out  the  name  of  the  person  who 
is  dead,  or  not  liable,  and,  in  a  proper  case,  inserting  the  name  of  his  repre- 
sentative or  successor. 
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TITLE  IIL 

AeUons  tdaiing  to  the  estate  qf  a  decedent. 

1.  Action  by  or  a^fainst  an  executor  or  adminifltrator. 

2.  Action  by  a  creditor  against  his  debtor's  next  of  Idn,  legatee,  heir,  or  devisees 
8.  Action  to  establish  or  impeach  a  wilL 

4.  General  and  miscellaneous  provifiioDB. 

ARTICLE  FIRST. 

-    AonOV  BT  OB  AOAOrST  AH  EZBCUTOB  OB  ADMnHBTRATOB. 

1814.  Action,  etc.,  by  and  against  executor,  etc.,  to  be  brought  in  representative 
capacity. 

815.  When  personal  and  representative  causes  of  action  may  be  joined, 

816.  Id.  ]  separate  dockets  and  executions. 

817.  Regulations,  when  some  of  the  executors,  etc.,  are  not  summoned. 

818.  Sxecutors  who  have  not  qualltied,  not  necessary  parties. 

819.  Action  by  legatee,  etc.,  against  executor,  etc. 

820.  Id. ;  by  infant ;  guardian's  bond. 

821.  When  action  barred  by  judgment  against  heir,  etc. 

822.  Limitation  of  action  by  creditor  on  clium  rejected,  etc 

823.  Decedent's  real  property  not  bound  by  judgment  against  executor,  eto* 

824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc 

825.  Leave  to  issue  execution  against  executor,  etc. 

826.  Id. ;  how  procured ;  order ;  and  contents  thereof. 

827.  Secority  may  be  required  from  a  legatee. 

828.  Actions,  etc,  when  not  to  abate. 

829.  Bzecation  on  former  judgment. 

1880.  A4stioii  against  executor,  etc,  who  has  been  saperseded. 


^  1814-1819.         DECEDENT'S  ESTATE  ACTIONS.         Tit  3,  Cn,  x6. 

Bbction  1831.  False  pleading  by  executor,  etc. 

1832.  "When  inventory  may  be  contradicted. 

1833.  Liability  for  uncollected  demandfi. 

1834.  The  last  two  sections  qualified. 

1835.  Costs;  how  awarded. 

1836.  Id. ;  when  awarded. 

§  1814.  Aption,  etc.,  by  and  against  ezecator,  etc.,  to  be  broaght  In 
Tepresentative  capacity.  An  action  or  special  proceeding,  hereafter  com- 
menced by  an  executor  or  administrator,  upon  a  cause  of  action,  belonging 
to  him  in  his  representative  capacity,  or  an  action  or  special  proceeaing, 
hereafter  commenced  against  him,  except  where  it  is  brought  to  charge  him 
personally,  must  be  brought  by  or  against  him  in  his  representative  capacity. 
A  judgment,  in  an  action  hereafter  commenced,  recovered  against  an  execu- 
tor or  administrator,  without  describing  him  in  his  representative  capacity, 
caimot  be  enforced  against  the  property  of  the  decedent,  except  by  the 
special  direction  of  the  court,  contained  therein. 

^  1815.  When  personal  and  representative  causes  of  action  may  be 
joined.  An  action  may  be  brought  against  an  executor  or  administrator, 
personally,  and  also  in  his  representative  capacity,  in  either  of  the  following 
cases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  against  him  in  both 
capacities,  or  states  facts,  which  render  it  uncertain,  in  which  capacity  the 
cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  of  action  against  the 
defendant,  in  different  capacities,  all  of  which  grow  out  of  the  same  trans- 
action, or  transactions  connected  with  the  same  subject  of  action ;  do  not 
require  different  places  or  modes  trial ;  and  are  not  inconsistent  with  each 
other. 

In  a  case  specified  in  this  section,  a  judgment  for  the  plaintiff  for  a  sum 
of  money  must  distinctly  show,  whether  it  is  awarded  against  the  defendant 
personally,  or  in  his  representative  capacity, 

§  1816.  Id. ;  separate  dockets  and  executions.  In  a  case  specified  in 
the  last  section,  or  where  costs,  to  be  collected  out  of  the  individusd  property 
of  an  executor  or  administrator,  are  awarded  in  an  action  by  or  against  him 
in  his  representative  capacity,  so  much  of  the  judgment,  as  awards  a  sum  of 
money  against  him  personally,  may  be  separately  docketed,  and  a  separate 
execution  may  be  issued  thereupon,  as  if  the  judgment  contained  no  award 
against  him  in  his  representative  capacity. 

§  1817;.  Regulations,  when  some  of  the  ezecntOTB,  eta,  are  not  sum- 
moned. In  an  action  or  special  proceeding  against  two  or  more  execuTX)rs 
or  administrators,  representing  the  same  decedent,  all  are  considered  as  one 
person ;  and  those  who  are  first  served  with  process,  or  first  appear,  must 
answer  the  plaintiff.  Separate  answers,  by  different  executors  or  adminis- 
trators, cannot  be  required  or  allowed,  except  by  direction  of  the  court. 
Judgment  in  favor  of  the  plaintiff  may  be  entered,  and,  in  a  proper  case, 
execution  may  be  issued  against  all  the  defendants,  as  if  all  had  appeared. 
But  this  section  does  not  affect  the  plaintiff's  right  to  bring  into  court  all  the 
executors  or  administrators  who  are  parties. 

§  1818.  Executors  who  have  not  qualified,  not  necessary  partiea 

One  of  two  or  more  executors,  to  whom  letters  testamentary  have  not  been 
issued,  is  not  a  necessary  party  to  an  action  or  special  proceeding,  in  favor 
of  or  against  the  executors,  in  their  representative  capacity. 

§  1819.  Action  by  legatee,  etc.,  against  executor,  eta    If,  after  the 
expiration  of  one  year  from  the  granting  of  letters  testamentary,  t>r  letters  of 
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administration^  an  executor  or  administrator  refuses,  upon  demand,  to  pay  a 
legacy,  or  distributive  share,  the  person  entitled  thereto  may  maintain  such 
an  action  against  him  as  the  case  requires.  But  for  the  purpose  of  comput- 
ing the  time  within  which  such  an  action  must  be  commenced,  the  cause  of 
action  is  deemed  to  accrue  when  the  executor's  or  administrator's  account  is 
judicially    settled,  and  not  before. 

§  1820.  Id. ;  by  infiauit ;  guardian's  bond.  The  guardian  ad  litem  of 
an  infant,  in  whose  favor  an  action  is  brought,  as  prescribed  in  the  last  sec- 
tion, must,  unless  he  is  also  the  general  guardian,  execute  and  file  with  the 
clerk,  before  the  commencement  of  the  action,  a  bond  to  the  infant,  with  at 
least  two  sufficient  sureties,  in  a  penalty  fixed  by  a  judge  of  the  court,  con- 
ditioned that  the  guardian  will  duly  account  to  the  infant,  when  he  attains 
full  age,  or,  in  case  of  his  death,  to  his  personal  representatives,  for  all 
money  or  property  which  the  guardian  may  receive,  by  reason  of  the  legacy 
or  distributive  share. 

§  1821.  When  action  baxred  by  judgment  against  heir,  etc.  A  final 
judgment  against  an  heir  or  devisee,  bars  an  action  against  the  executor  or 
administrator  of  the  decedent,  for  the  same  cause,  and  every  other  remedy 
to  enforce  payment  thereof  out  of  the  decedent's  property ;  unless  an  execu- 
tion against  property,  issued  upon  the  judgment,  has  been  returned  wholly 
or  partly  unsatisfied,  or  sufficient  real  property  to  satisfy  the  judgment  has 
not  descended,  or  been  devised  to  the  judgment  debtor.  But,  if  the  judg- 
ment was  recovered  for  a  debt  or  legacy,  expressly  charged  upon  the  estate 
descended  or  devised,  the  bar  is  absolute. 

§  1822.  Limitation  of  action  by  creditor,  on  claim  rejected,  etc 

Where  an  executor  or  administrator  disputes  or  rejects  a  claim  against  the 
estate  of  the  decedent,  exhibited  to  him  either  before  or  after  the  commence- 
ment of  the  publication  of  a  notice  requiring  the  presentation  of  claims,  as 
prescribed  by  liw,  unless  the  claim  is  referred,  as  prescribed  by  law,  the 
claimafit  must  commence  an  action,  for  the  recovery  thereof  against  the  exe- 
cutor or  administrator,  within  six  months  after  the  dispute  or  rejection,  or, 
if  no  part  of  the  debt  is  then  due,  within  six  months  after  a  part  thereof 
becomes  due;  in  default  whereof,  he,  and  all  persons  claiming  under  him, 
are  forever  barred  from  maintaining  such  an  action  thereupon,  and  from 
every  other  remedv  to  enforce  payment  thereof,  out  of  the  decedent*s  prop- 
erty.   [Am'd  Ch.  399  op  1882.] 

fCh.  399  of  1882.  §  2.  This  act  shall  take  effect  immediately.  But  the  amende 
tnent  made  by  this  (xct  to  section  eighteen  hundred  and  twenty-two  shall  not  apply 
when  letters  have  been  issued  to  one  or  more  executors  or  administratoj's  before  this 
act  takes  effect ;  nor  shall  any  amendment,  made  by  this  acty  invalidate  or  impair 
the  effect  of  any  proceeding  heretofore  taken,'] 

§  1823.  Decedents  real  property  not  bomid  by  judgment  against 
ezecntor,  eta  Real  property,  which  belonged  to  a  decedent,  is  not  bound, 
or  in  any  way  affected,  by  a  judgment  against  his  executor  or  administrator, 
and  is  not  liable  to  be  sold  by  virtue  of  an  execution  issued  upon  such  a  judg- 
ment, unless  the  judgment  is  expressly  made,  by  its  terms,  a  lien  upon  spe- 
cific real  property  therein  described,  or  expressly  directs  the  sale  thereof. 

^  1824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc.  In  an 
action  against  an  executor  or  administrator,  in  his  representative  capacity, 
wherein  the  complaint  demands  judgment  for  a  sum  of  money,  the  existence, 
sufficiency,  or  want  of  assets,  shall  not  be  pleaded  by  either  party ;  and  the 
plaintiff's  right  of  recovery  is  not  affected  thereby,  except  with  respect  to 
the  costs  to  be  awarded,  as  prescribed  by  law.  A  judgment  in  such  aa 
acUon  is  not  eyidence  of  assets  in  the  defendant's  hands. 
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§  1825.  Leave  to  iBBoe  qxecuiion  against  ezecntor,  etc.  An  execn- 
fiion  shall  not  be  issued,  upon  a  judgment  for  a  sum  of  money,  against  an 
executor  or  administrator,  in  his  representative  capacity,  until  an  order,  per- 
mitting it  to  be  issued,  has  been  made  by  the  surrogate,  from  whose  court 
the  letters  were  issued.  Such  an  order  must  specify  tne  sum  to  be  collected ; 
and  the  execution  must  be  indorsed  with  a  direction  to  collect  that  sum. 

§  1826.  Id. ;  how  procnred ;  order ;  and  contents  thereof  At  least 
six  days'  notice  of  the  application  for  an  order  specified  in  the  last  section, 
must  be  personally  served  upon  the  executor  or  administrator,  unless  it 
appears  that  service  cannot  be  so  made  with  due  diligence ;  in  which  case^ 
notice  must  be  given  to  such  persons,  and  in  such  manner,  as  the  surrogate 
directs,  by  an  order  to  show  cause  why  the  application  should  not  be  granted. 
Where  it  appears  that  the  assets,  after  payment  of  all  sums  chargeable 

Xinst  them  for  expenses,  and  for  claims  entitled  to  priority  as  against  the 
ntiff,  are  not  or  will  not  be,  sufBicient  to  pay  all  the  debts,  legacies,  or 
other  claims  of  the  class  to  which  the  plaintiff's  claim  belongs,  the  sum^ 
directed  to  be  collected  by  the  execution,  shall  not  exceed  the  plaintiff's  jusi 
proportion  of  the  assets.  In  that  case,  one  or  more  orders  may  be  after- 
wards made  in  like  manner,  and  one  or  more  executions  may  be  afterwards 
issued,  whenever  it  appears  that  the  sum,  directed  to  be  collected  by  the 
first  execution,  is  less  than  the  plaintiff's  just  proportion. 

§  1827.  SecmUy  may  be  required  from  a  legatee.  Where  a  judgment 
has  been  rendered  against  an  executor  or  administrator,  for  a  legacy  or  dis- 
tributive share,  the  surrogate,  before  granting  an  order,  permitting  an  exe- 
cution to  be  issued  thereupon,  may,  and,  in  a  proper  case,  must,  require  the 
applicant  to  file  in  his  office,  an  undertaking  to  the  defendant,  in  such  & 
sum,  and  with  such  sureties,  as  the  surrogate  directs,  to  the  effect,  that  if^ 
after  collection  of  any  sum  of  money  by  virtue  of  the  execution,  the  remain- 
ing assets  are  not  suHicient  to  pay  all  sums,  for  which  the  defendant  is 
chargeable,  for  expenses,  claims  entitled  to  priority  as  against  the  appli- 
cant, and  the  other  legacies  or  distributive  shares,  of  the  class  to  which  the 
applicant's  claim  belongs,  the  plaintiff  vnll  refund  to  the  defendant,  the  sum 
80  collected,  or  such  ratable  part  thereof,  with  the  other  legatees  or  repre- 
sentatives of  the  same  class,  as  is  necessary  to  make  up  the  deficiency. 

§  1828.  Actions,  eta,  when  not  to  abate.  An  executor,  administrator^ 
or  a  person  appointed  by  the  surro  jrate,  as  prescribed  in  chapter  eighteenth 
of  this  act,  to  dispose  of  the  real  property  of  a  decedent,  is  deemed  a  trus- 
tee, appointed  by  virtue  of  a  statute,  within  the  meaning  of  that  expression, 
as  used  in  section  766  of  this  act. 

§  1829.  fizecntion  on  former  judgment.  An  execution  may  be  issued, 
in  the  name  of  an  executor  or  administrator,  in  his  representative  capacity, 
upon  a  judgment  recovered  by  any  person  who  preceded  him  in  the  admin- 
istration of  the  same  estate,  in  any  case  where  it  might  have  been  issued  in 
favor  of  the  original  plaintiff,  and  without  a  substitution. 

§  1830.  Action  against  ezecntor,  etc.,  who  has  been  superseded.  If 
an  executor  or  administrator  is  defendant  in  an  action  or  special  proceeding, 
pending  when  his  powers  cease,  the  plaintiff  may,  in  a  proper  case,  proceed 
therein  against  him,  to  charge  him  personally ;  but  a  judgment  or  other 
determination,  thereafter  rendered  or  made  against  him,  is  not  of  any  force 
as  against  the  estate  of  the  decedent,  or  a  person  succeeding  to  the  admin- 
istration thereof. 

§  1831.  False  pleading  hy  ecsecotor,  eta  An  executor  or  administra- 
tor cannot  be  made  personally  liable  to  the  adverse  party,  for  a  debt  or  for 
damages,  by  reason  of  his  having  made  a  false  allegation  in  pleading* 
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§  1832.  When  inventory  may  be  contradicted.  In  an  action  or  special 
proceeding,  to  which  an  executor  or  administrator  is  a  party,  wherein  the 
question,  whether  he  has  administered  the  estate  of  the  decedent,  or  any 
part  thereof,  is  in  issue,  or  is  the  subject  of  inquiry,  and  the  inventory  of 
assets,  filed  by  him,  is  given  in  evidence,  either  pa^y  may  rebut  the  same, 
by  proof,  either : 

1.  That  any  property  was  omitted  in  the  inventory,  or  was  not  returned 
therein  at  its  true  value ;  or, 

2.  That  any  property  has  perished,  or  has  been  lost,  without  the  fault  of 
the  executor  or  administrator ;  or  has  been  fairly  sold  by  him,  at  private  or 
public  sale,  at  a  less  price  than  the  value  so  returned ;  or  that,  since  the 
return  <^  the  inventory,  it  has  deteriorated  or  enhanced  in  value. 

§  1833.  Liability  Car  uncollected  demand&  In  such  an  action  or 
special  proceeding,  the  executor  or  administrator  shall  not  be  charged  with 
a  demand  or  right  of  action,  included  in  the  inventory,  unless  it  appears 
that  the  same  has  been  collected,  or  might  have  been  collected  with  due 
diligence. 

§  1834  The  last  two  sections  qnalifled.  The  last  two  sections  do  not 
▼ary  any  rule  of  evidence,  respecting  any  proof,  which  an  executor  or  admin- 
istrator may  now  make. 

§  1835.  Costs ;  how  awarded.  Where  a  judgment  for  a  sum  of  money 
only  is  rendered  against  an  executor  or  administrator,  in  an  action  brought 
against  him  in  his  representative  capacity,  costs  shall  not  be  awarded  against 
him,  except  as  prescribed  in  the  next  section. 

§  1836.  Id. ;  when  awarded.  Where  it  appears,  in  a  case  specified  in 
the  last  section,  that  the  plaintiff's  demand  was  presented  within  the  time 
limited  by  a  notice,  published  as  prescribed  by  law,  requiring  creditors  to 
present  their  claims ;  and  that  the  payment  thereof  was  unreasonably  resisted 
or  neglected,  or  that  the  defendant  refused  to  refer  the  claim,  as  prescribed 
by  law ;  the  court  may  award  costs  against  the  executor  or  admimstrator,  to 
be  collected,  either  out  of  his  individual  property,  or  out  of  the  property  of 
the  decedent,  as  the  court  directs,  having  reference  to  the  facte  which 
appeared  upon  the  trial.  Where  the  action  is  brought  in  the  supreme  court, 
or  in  a  superior  city  court,  the  facte  must  be  certified  by  the  judge  or  referee, 
before  whom  the  trial  took  place. 
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Acnon  BT  A  Cbbditob  agaikst  bjb  Debtob'h  Nbzt  of  Knr,  Lbqathb,  Hbib,  ob  Dbvibbhu 

Skthov  1837.  When  action  liee  against  next  of  kin,  legatees,  etc 

1838.  Action  may  be  joint  or  several. 

1839.  In  joint  action,  recovery  to  be  apportioned. 

1840.  Recovery  in  a  several  action. 

1841.  Requisites  to  recovery  in  action  against  legatee. 
1843.  Id. ;  in  action  against  a  prefeired  legatee. 

1843.  Liability  of  heirs  and  devisees. 

1844.  When  action  therefor  may  be  brought. 

1845.  Effect  of  application  to  sell  real  property. 

1846.  Action  must  be  joint. 

1847.  Recovery  to  be  apportioned. 

1848.  Requisites  to  recovery  against  hdrs. 

1849.  Id. ;  against  devisees. 

1860.  Deductions  for  prior  recoveries. 
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Sbctioit  1851.  Complaint  to  describe  laod  descended,  etc 

1852.  Judgment ;  when  to  be  satisfied  oat  of  land. 

1853.  Id. ;  when  not  a  lien  on  land  aliened. 

1854.  How  judgment  taken,  when  land  aliened. 

1855.  Classification  of  debts  to  be  enfoi^ced  under  this  article. 

1856.  Defence  by  I'eason  of  other  prior  or  equal  claims. 

1857.  Id. ;  when  such  a  claim  is  paid. 

1858.  Action  not  suspended  by  infancy. 

1859.  This  article  not  applicable,  where  will  charges  real  property,  etc. 

1860.  One  action,  where  same  person  is  heir,  devisee,  etc 

^  1837.  When  action  lies  against  next  of  kin,  legatees,  etc.    An 

action  may  be  maintained,  as  prescribed  in  this  article,  against  the  surviving 
husband  or  wife  of  a  decedent,  and  the  next  of  kin  of  an  estate,  or  the  next 
of  kin  or  legatee  of  a  testator,  to  recover,  to  the  extent  of  the  assets  paid  or 
distributed  to  them,  for  a  debt  of  the  decedent,  upon  which  an  action  might 
have  been  maintained  against  the  executor  or  administrator.  The  neglect 
of  the  credit/Or  to  present  his  claim  to  the  executor  or  administrator,  within 
the  time  prescribed  by  law  for  that  purpose,  does  not  impair  his  right  to 
maintain  such  an  action. 


§  1838.  Action  may  be  joint  or  several  An 'action  spedfled  in  the 
last  section,  must  be  brought,  either  jointly  against  the  surviving  husband 
or  wife,  and  all  the  legatees,  or  all  the  next  of  kin,  as  the  case  may  be,  or, 
at  the  plaintiff's  election,  against  one  of  them  only.  But  where  a  legacy  is 
received  by  two  or  more  persons  jointly,  they  are  deemed  one  legatee,  withia 
the  meaning  of  each  provision  of  this  article,  relating  to  legatees. 

§  1839.  In  joint  action,  recovery  to  be  apportioned.  Where  a  joint 
action  is  brought,  as  prescribed  in  the  last  section,  the  w4iole  sum,  which  the 
plaintiff  is  entitled  to  recover,  must  be  apportioned  among  the  defendants, 
in  proportion  to  the  legacy  or  distributive  share,  as  the  case  may  be,  received 
by  each  of  them ;  and  the  final  judgment  must  award,  against  each  defend- 
ant separately,  the  proportionate  sum  thus  ascertained.  The  costs  of  the 
action,  if  the  plaintin  is  entitled  to  costs,  must  be  apportioned  in  like  man- 
ner ;  except  that  the  expenses  of  serving  the  summons  upon  each  defendant 
must  be  taxed  against  him  only ;  and  one  sheriff's  fee,  for  returning  an 
execution,  may  be  taxed  against  each  defendant,  against  whom  any  sum  is 
awarded. 

g  1840.  Recovery  in  a  several  action.  Where  an  action  is  brought 
against  the  surviving  husband  or  wife  only,  or  against  one  only  of  the  next 
of  kin,  or  legatees,  the  sum,  which  the  plaintiff  is  entitled  to  recover,  cannot 
exceed  the  sum  which  he  would  have  been  entitled  to  recover  from  the  same 
defendant,  in  action  brought,  as  prescribed  in  the  last  section. 

g  1841.  Requisites  to  recovery  in  action  against  legatee.    If  the 

action  is  brought  against  a  legatee,  or  against  all  the  legatees,  the  plaintiff 
must  show,  either : 

1.  That  no  assets  were  delivered  by  the  executor  or  administrator  of  the 
decedent,  to  the  surviving  husband  or  wife,  or  next  of  kin ;  or, 

2.  That  the  value  of  assets,  so  delivered,  has  been  recovered  by  some  other 
creditor;  or, 

8.  That  those  assets,  after  payment  of  the  expenses  of  administration  and 
preferred  demands,  are  not  sufficient  to  satisfy  the  demand  of  the  plaintiff; 
in  which  case,  he  can  recover  only  for  the  deficiency. 

§  1842.  Id. ;  in  action  against  a  preferred  legatee.  Where  some  of  the 
legatees  are  preferred  to  others,  an  action  may  be  maintainedi  as  *^   * 
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in  the  last  five  sections,  against  one  or  all  of  those  who  are  equally  preferred, 
or  equally  deferred,  as  if  the  legatees  of  that  class  were  all  the  legatees. 
But  where  it  is  brought  against  a  preferred  legatee,  or  a  class  of  preferred 
legatees,  the  plaintiff  must  show,  in  addition  to  the  matters,  with  respect  to 
the  next  of  kin.  required  by  the  provisions  of  the  last  section,  the  same  mat- 
ters, with  respect  to  each  legatee,  or  class  of  legatees,  to  whom  the  defend- 
ant or  defend  mts  are  preferred. 

6  1843.  Liability  of  heirs  and  devisees.  The  heirs  of  an  intestate, 
and  the  heirs  and  devisees  of  a  testator,  are  respectively  liable  for  the  debts 
of  the  decedent,  arising  by  simple  contract,  or  by  specialty,  to  the  extent  of 
the  estate,  interest,  and  right  in  the  real  property,  which  descended  to  them 
from,  or  was  effectually  devised  to  them  by,  the  decedent. 

Jf  1844.  When  action  therefor  may  be  bronght.     But  an  action,  to 
brce  the  liability  declared  in  the  last  section,  cannot  be  maintained, 
except  in  one  of  the  following  cases ; 

1.  Where  three  years  have  elapsed  since  the  death  of  the  decedent,  and 
no  letters  testamentary,  or  letters  of  administration,  upon  his  estate,  have 
been  granted  within  the  State. 

2.  Where  three  years  have  elapsed,  since  letters  testamentary,  or  letters 
of  administration,  upon  his  estate,  were  granted,  within  the  State. 

§  1845.  Eflfect  of  appUoation  to  sell  real  proper^.  Where  it  appears 
that,  at  the  time  of  the  commencement  of  such  an  action,  a  petition,  season- 
ably presented  as  prescribed  by  law,  praying  for  a  decree  to  dispose  of  real 
property  of  the  decedent,  for  the  payment  of  his  debts,  was  pending  in  a 
surrogate's  court  having  jurisdiction,  the  proceedings  in  the  action,  subse- 
quent to  the  complaint,  must  be  stayed  by  the  court,  until  the  petition  is 
disposed  of,  unless  the  plaintiff'  elects  to  discontinue.  If  a  decree  to  dispose 
of  real  property,  pursuant  to  the  prayer  of  the  petition,  is  granted,  the 
action  must  be  dismissed,  unless  the  plaintiff  has  sdleged  in  his  complaint, 
or  alleges  in  a  supplemental  complaint,  that  real  property,  other  than  that 
included  in  the  decree,  descended  or  was  devised  to  the  defendants.  If  the 
plaintiff  elects  to  proceed  under  such  an  allegation,  he  is  entitled  to  a  pre- 
ference in  payment,  out  of  the  real  property,  with  respect  to  which  the 
allegation  is  made ;  but  he  cannot  share,  as  a  creditor,  in  the  distribution  of 
the  money,  arising  from  the  disposal  of  the  real  property,  described  in  the 
decree ;  and  the  judgment  in  the  action  does  not  charge,  or  in  any  way 
affect,  that  property. 

§  1846.  Action  must  be  joint.  An  action  against  heirs  or  devisees, 
brought  as  prescribed  in  the  last  three  sections,  must  be  brought  jointly 
against  all  the  heirs,  to  whom  any  real  property  descended  from  the  dece- 
dent, or  jointly  against  all  the  devisees,  as  the  case  may  be. 

§  1847.  Recovery  to  be  apportioned.  In  such  an  action,  the  sum, 
which  the  plaintiff  is  entitled  to  recover,  for  damages  and  costs,  must  be 
apportioned  among  all  the  defendants,  in  proportion  to  the  value  of  the  real 
property  descended  to  each  heir,  or  devised  to  each  devisee,  as  the  ca^e  may 
be,  as  prescribed  in  section  1839  of  this  act,  for  a  similar  apportionment 
among  legatees  or  next  of  kin,  in  proportion  to  the  assets  received  by  them. 
The  final  judgment  must,  in  like  manner,  award  against  each  defendant  the 
proportionate  sum,  with  which  he  is  chargeable. 

§  1848.  Requisites  to  recovery  against  heirs.  Where  the  action  is 
brought  against  heirs,  the  plaintiff  must  show,  either : 
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1.  That  the  decedent's  assets,  if  any,  -within  the  State,  were  not  sufficient 
to  pay  the  plaintiff's  debt,  in  addition  to  the  expenses  of  administration, 
and  debts  of  a  prior  class ;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable,  with  due  dili- 
gence, to  collect  his  debt,  by  proceeding  in  the  proper  surrogate's  court, 
and  by  action  against  the  executor  or  administrator,  and  against  the  sur- 
viving husband  or  wife,  legatees,  or  next  of  kin. 

The  executor's  or  administrator  s  account,  as  rendered  to,  and  settled  by, 
the  surrogate,  may  be  used  as  presumptive  evidence  of  any  of  the  facts, 
required  to  be  shown  by  this  section. 

§  1849.  Id. ;  against  devisees.  Where  the  action  is  brought  against 
devisees,  the  plaintiff  must  show,  in  addition  to  the  matters  specified  in  the 
last  section,  either  that  the  real  property  of  the  decedent,  which  descended 
to  his  heirs,  was  not  sufficient  to  pay  the  plaintiff's  debt,  or  that  the  plain- 
tiff has  been  unable,  or  will  be  unable,  with  due  diligence,  to  collect  the 
debt  by  an  action  against  the  heirs. 

§  1850.  DednctLons  for  prior  recovexies.  Where  the  assets,  applicable 
to  the  plaintiff's  debt,  were  sufficient  to  pay  a  part  thereof,  or  apart  thereof 
has  been  collected  from  the  executor  or  administrator,  or  from  the  surviving 
husband  or  wife,  next  of  kin,  or  legatees,  the  plaintiff  can  recover  only  for 
the  residue,  remaining  unpaid  or  uncollected ;  and  if  the  action  is  against 
devisees,  he  can  recover  only  for  the  residue,  which  the  real  estate  descended, 
or  the  amount  of  his  recovery  against  the  heirs,  is  insufficient  to  discharge. 

§  1851.  Ck>mplaint  to  descxibe  land  descended,  etc.  The  complaint 
must  describe,  with  common  certainty,  the  real  property,  descended  or 
devised  to  the  defendant ;  and  must  specify  its  value. 

§  1852.  Judgment ;  when  to  be  satisfled  out  of  land.  If  it  appears 
that  any  of  the  real  property,  which  descended  or  was  devised  to  a  defend- 
ant, had  not  been  aliened  by  him  at  the  time  of  the  commencement  of  the 
action,  the  final  judgment  must  direct  that  the  debt  of  the  plaintiff,  or  the 
proportion  thereof  which  he  is  entitled  to  recover  against  that  defendant,  be 
collected  out  of  that  real  property.  Such  a  judgment  is  preferred  as  a  lien 
upon  that  property,  to  a  judgment  obtained  against  the  defendant,  for  his 
individual  debt  or  demand. 

§  1853.  Id. ;  when  not  a  lien  on  land  aliened.  But  a  judgment  ren- 
dered as  prescribed  in  the  last  section,  does  not  bind,  and  the  execution 
thereupon  cannot  in  any  way  affect,  the  title  of  a  purchaser,  in  good  faith 
and  for  value,  acquired  before  a  notice  of  the  pendency  of  the  action  is 
filed,  or  final  judgment  is  entered,  and  the  judgment-roll  filed. 

6  1854.  How  judgment  taken,  when  land  aliened.  If  it  appears  that 
before  the  commencement  of  the  action,  or  afterwards  and  before  the  filing 
of  a  notice  of  the  pendency  of  the  action,  the  defendant  aliened  the  real 
property  descended  or  devised  to  him,  or  any  part  thereof,  the  plaintiff  may, 
at  his  election,  take  a  final  judgment  against  nim  for  the  value  of  the  prop- 
erty so  aliened,  or  so  much  thereof  as  may  be  necessary,  as  in  an  action  for 
the  defendant's  own  debt. 

§  1855.  Classification  of  debts  to  be  enforced  tmder  this  article. 
Where  the  surviving  husband  or  wife,  next  of  kin,  legatees,  heirs,  or 
devisees,  are  liable  for  demands  against  the  decedent,  as  prescribed  in  this 
article,  they  must  give  preference  in  the  payment  thereof,  and  they  are  so 
liable  therefor,  in  the  order  prescribed  by  law,  for  the  payment  of  debts  by 
an  executor  or  administrator.    Preference  of  payment  cannot  be  given  to  a 
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demandy  oyer  another  of  the  same  class,  except  where  a  similar  preference 
,  by  an  executor  or  administrator  is  allowed  by  law.  The  commencement  of 
an  action,  under  any  provision  of  this  article,  does  not  entitle  the  plaintiff's 
demand  to  preference  over  another  of  the  same  class,  except  as  otherwise 
specially  prescribed  by  law. 

§  1856.  Defence  by  zeason  of  other  prior  or  equal  ckdma  Where  It 
appears,  in  an  action  brought  as  prescribed  in  this  article,  that  there  are 
unsatisfied  demands  against  the  aecedent*s  estate,  of  a  class  prior  to  that 
of  the  plaintiff's  demand,  the  defendant  is  entitled  to  judgment,  if  the 
value  of  the  property,  which  was  received,  devised,  or  inherited,  as  the  case 
may  be,  by  the  class  to  which  he  belongs,  does  not  exceed  the  amount  of  the 
valid  demands  of  a  prior  class.  If  it  exceeds  the  amount  of  those  demands, 
the  judraient  against  the  defendant  cannot  exceed  such  a  proportion  of  the 
plaintifirs  demand,  as  the  total  amount  of  the  valid  demanos  of  his  olaes 
bears  to  the  excess. 

§  1857.  Id. ;  when  each  a  claim  is  paid.  Where  a  defendant,  or  a 
person  belonging  to  his  class,  has  paid  a  demand  against  the  decedent*B 
estate,  of  a  class  prior  to  that  of  the  plaintiff's  demand,  or  has  paid  a 
demand  of  the  same  class,  the  amount  of  the  demand  so  paid  must  be 
estimated,  in  ascertaining  the  amount  to  be  recovered,  as  if  it  was  outstand- 
ing and  unpaid. 

§  1858.  Action  not  anapended  by  infimcj.  An  action  against  heirs  or 
devisees,  brought  as  prescribed  in  this  article,  is  not  delayed,  nor  is  4he 
remedy  of  the  plaintiff  suspended,  by  reason  of  the  infancy  of  any  of  the 
parties ;  except  that  an  execution  shaU  not  be  issued  against  an  infant  heir 
or  devisee,  until  the  expiration  of  one  year  after  final  judgment  is  rendered^ 
and  the  judgment-roll  filed. 

§  1859.  Thia  article  not  applicable,  where  will  chargea  real  prop^ 
erfy,  etc  This  article  does  not  affect  the  liability  of  an  heir  or  devisee,  tot 
a  debt  of  a  testator,  where  the  will  expressly  charges  the  debt  exclusively 
upon  the  real  property  descended  or  devised,  or  makes  it  payable  exclusivebf 
by  the  heir  or  devisee,  or  out  of  the  real  property  descended  or  devised^ 
before  resorting  to  the  personal  property,  or  to  any  other  real  property 
descended  or  devised. 

§  1860.  One  action,  where  aame  person  ia  heAr,  deviaee,  eta  Where 
a  person  who  takes  real  property  of  a  decedent  by  devise,  and  also  by 
descent ;  or  who  takes  personal  property  as  next  of  kin,  and  also  as  legatee; 
or  who  takes  both  real  and  personal  property  in  either  capacity;  or  who  ia 
executor  or  administrator,  and  also  takes  in  either  of  the  before  mentioned 
capacities ;  would  be  liable,  in  one  capacity,  for  a  demand  against  the  dece* 
dent,  after  the  exhaustion  of  the  remedy  against  him  in  another  capacity ; 
the  plaintiff,  in  any  action  to  charge  him,  which  can  be  maintained,  without 
joimng  with  him  any  other  person,  except  a  person  whose  liability  is  in  all 
respects  the  same,  may  recover  any  sum  for  which  he  is  liable,  although  the 
remedy  against  him  in  another  capacity  was  not  exhausted.  But  this  section 
does  not  increase  the  sum  which  the  plaintiff  is  entitled  to  recover  agaimt 
him,  in  l^e  capacity  in  which  he  is  actually  liable ;  nor  does  it  charge  a 
defendant  individually,  who  is  liable  only  in  a  representative  cajMicity. 
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ARTICLE  THIRD. 

Action  to  bbtabush  or  difbaoh  ▲  WhJm 

SBcnoir  18G1.  When  action  to  establish  a  will  may  be  brought 

1862.  Judgment  that  will  oe  established. 

1863.  Judgment  admitting  the  will  to  probate. 

1864.  Contents  of  judjgment  j  surrogate's  duty. 

1865.  Proof  of  lost  will  in  certain  cases. 

1866.  Action  to  establish,  etc.,  will  relating  to  real  property. 

1867.  Retrospective  effect  of  this  article. 

§  1861.  When  action  to  estaUiah  a  will  may  be  bronght  An  action 
to  procure  a  judgment,  establishing  a  ^ill,  may  be  maintained  by  any  person 
interested  in  the  establishment  thereof,  in  either  of  the  following  cases : 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has  been  executed, 
in  such  a  manner  and  under  such  circumstances,  that  it  might,  under  the 
laws  of  the  State,  be  admitted  to  probate  in  a  surrogate's  court;  but  the 
original  will  is  in  another  State  or  country,  under  such  circumstances  that  it 
cannot  be  obtained  for  that  purpose ;  or  has  been  lost  or  destroyed,  by  acci- 
dent or  design,  before  it  was  duly  proved  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property,  made  by  a  person  who  resided  with- 
out the  State  at  the  time  of  the  execution  thereof,  or  at  the  time  of  his 
death,  has  been  duly  executed,  according  to  the  laws  of  the  State  or  country 
in  which  it  was  executed,  or  in  which  the  testator  resided  at  the  time  of  his 
death,  and  the  case  is  not  one  where  the  will  can  be  admitted  to  probate  in 
a  surrogate's  court  under  the  laws  of  the  State. 

§  1862.  Judgment  that  will  be  established.  If,  in  such  an  action,  the 
facts  necessary  to  establish  the  validity  of  the  will,  as  prescribed  in  the  last 
section,  are  satisfactorily  proved,  final  judgment  must  be  rendered,  establish- 
ing the  will  accordingly.  But  where  the  will  of  a  person,  who  was  a  resi- 
dent of  the  State  at  the  time  of  his  death,  is  established  as  prescribed  in  the 
last  section,  the  judgment  establishing  it  does  not  affect  the  construction  or 
validity  of  any  provision  contained  therein ;  and  such  a  question  arising  with 
respect  to  any  provision,  must  be  determined  in  the  same  action,  or  in  another 
action  or  a  special  proceeding,  as  the  case  requires,  as  if  the  will  was  exe- 
cuted within  the  State. 

§  1863.  Judgment  admitting  the  will  to  probate.  Where  the  parties 
to  the  action,  who  has  appeared  or  have  been  duly  summoned,  include  all 
the  persons  who  would  be  necessary  parties  to  a  special  proceeding  in  a  sur- 
rogate's court,  for  the  probate  of  the  sam^e  will  and  the  grant  of  letters  there- 
upon, if  the  circumstances  were  such  that  it  could  have  been  proved  in  a  sur- 
rogate's court ;  the  final  judgment,  rendered  as  prescribed  in  the  last  section, 
must  direct,  that  an  exempli^ed  copy  thereof  be  transmitted  to  the  surrogate 
having  jurisdiction,  and  be  recorded  in  his  office ;  and  that  letters  testamen- 
tary, or  letters  of  administration  with  the  will  annexed,  be  issued  thereupon 
£rom  his  court,  in  the  same  manner,  and  with  like  effect,  as  upon  a  will  duly 
proved  in  that  court. 

§  1864.  Contents  of  judgment ;  surrogate's  duty.  A  copy  of  the  will 
so  established,  or,  if  it  is  lost  or  destroyed,  the  substance  thereof,  must  be 
incor;^orated  into  a  final  judgment,  rendered  as  prescribed  in  the  last  section; 
and  the  surrogate  must  record  the  same,  ana  issue  letters  ^thereupon,  as 
directed  in  the  judgment. 
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§  1865.  Proof  of  lost  will  In  certain  ca8e&  But  the  plaintiff  is  not 
entitled  to  a  judgment,  establishing  a  lost  or  destroyed  will,  as  prescribed  in 
this  article,  unless  the  will  was  m  existence,  at  the  time  of  the  testator^s 
death,  or  was  fraudulently  destroyed  in  his  life-time ;  and  its  provisions  are 
clearly  and  distinctly  proved  by  at  least  two  credible  witnesses,  a  correct 
copy  or  draft  being  equivalent  to  one  witness. 

fi  1866.  Action  to  establiah,  eta,  will,  relating  to  real  property.  The 

vaudity,  construction  or  effect,  under  the  laws  of  the  State,  of  a  testamentajy 
disposition  of  real  property  situated  within  the  State,  or  of  an  interest  in  sucn 
properly,  which  would  descend  to  the  heir  of  an  intestate,  may  be  determined, 
in  an  action  brought  for  that  purpose,  in  like  manner  as  the  validity  of  a 
deed,  purporting  to  convey  land,  may  be  determined.  The  judgment  in 
such  an  action  may  perpetually  enjoin  any  party,  from  setting  up  or  from 
impeaching  the  devise,  or  otherwise  making  any  claim  in  contravention  to 
the  determinatioq  of  the  court,  as  justice  requires.  But  this  section  does  not 
apply  to  a  case,  where  the  question  in  controversy  is  determined  by  the 
decree  of  a  surrogate's  court,  duly  rendered  upon  allegations  for  that  purpose, 
as  prescribed  in  article  first  of  title  third  of  chapter  eighteenth  of  this  act^ 
where  the  plaintiff  was  duly  cited,  in  the  special  proceeding  in  the  surro- 
gate's court,  before  the  commencement  of  the  action. 

§  1867.  Retrospective  effect  of  this  articla  The  provisions  of  fhi» 
article  apply  as  well  to  wills  made  before,  as  to  those  made  after,  this  article 
takes  effect. 

ARTICLE  FOURTH. 

GSNURAL  Ain>  MISCBLLAirBOUS  PsOVIBIom. 

SBonov  1868.  Action  by  child  bom  after  will,  or  by  witness  to  wilL 

1869.  Receiver,  as  succeaaor  of  survivinir  executor,  etc. 

1870.  Next  of  km  defined. 

§  1868.  Action  by  child  bom  after  will,  or  by  'witness  to  wilL  A 
thudf  bom  after  the  making  of  a  will,  who  is  entitled  U>  succeed  to  a  part  of 
the  real  or  personal  property  of  the  testator,  or  a  subscribing  witness  to  a 
will,  who  is  entitled  to  succeed  to  a  share  of  such  property,  may  maintain  an 
action  against  the  legatees  or  devisees,  as  the  case  requires,  to  recover  hi» 
share  of  the  property ;  and  he  is  subject  to  the  same  liabilities,  and  has  the 
same  rights,  and  is  entitled  to  the  same  remedies,  to  compel  a  distribution 
or  partition  of  the  property,  or  a  contribution  from  other  persons  interested 
in  the  estate,  or  to  gain  possession  of  the  property,  as  any  other  person  who 
is  so  entitled  to  succeed. 

§  1869.  Receiver,  as  successor  of  sorvivlng  executor,  etc.  Where 
the  estate  of  a  decedent  has  been  brought  under  the  jurisdiction  of  the 
supreme  court,  or  of  a  superior  city  court,  by  an  action  for  partition  or  distri- 
bution, or  for  the  construction  or  establishment  of  a  will,  the  court  may,  upon 
the  death  of  the  sole  surviving  executor,  appoint  a  receiver  of  the  estate, 
pending  the  action,  upon  such  terms  and  conditions,  and  npon  such  notice  t^ 
the  parties  interested,  as  the  court  directs,  and  npon  such  security,  if  any, 
as  to  the  court  seems  proper.  For  the  purpose  of  carrying  into  effect  the 
judgment  and  orders  of  the  court,  in  relation  to  the  estate,  a  receiver  so 
appointed  is  the  successor  in  interest  of  the  surviving  executor ;  and  hafi, 
subject  to  the  direction  of  the  court,  the  like  power,  as  an  administirator  with 
the  will  annexed. 
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§  1870.  NeoEt  of  kin  defined.  The  term,  ''next  of  kin,**  as  naed  in  tliiB 
title,  includes  all  those  entitled,  under  the  provisions  of  law  relating  to  the 
distribution  of  personal  property,  to  share  in  the  unbeqneathed  assets  of  a 
decedent,  after  payment  of  debts  and  expenses,  other  than  a  surviving  hue- 
band  or  wife. 


TITLE  VI. 

Other  ipedal  actions  and  rights  qfadiceu 

AbtiouiI.  Jadgment  creditor's  action. 

2.  Action  by  a  private  i^erBon  upon  an  official  bond. 
8.  Action  by  a  private  person  for  a  penalty  or  forfcitOTB. 
4.  Certain  actions  to  recover  damages  for  wrongs. 
ft.  MisoeUaneoaa  actions  and  lights  of  action. 

ARTICLE  FIRST. 
Judgment  Cbxdiiob's  Aonov. 

Sacnow  1871.  When  judgment  creditor  may  bring  action. 

1872.  To  what  county  execution  must  be  issued. 

1873.  "What  property  may  be  reached. 

1874.  Interest  or  judgment  debtor  in  land  contract  may  be  reached. 

1875.  Id.  (  how  applied. 

1876.  Injunction  may  be  issued. 

1877.  Receiver  may  be  appointed. 

1878.  How  discovery  may  l>e  compelled. 

1879.  Application  of  this  article ;  what  property  caonot  be  reached. 

§  1871.  Whan  judgment  creditor  may  bring  action.  Where  an  execu- 
tion,  against  the  property  of  a  judgment  debtor,  issued  out  of  a  court  of 
Tecord,  as  prescribed  in  the  next  section,  has  been  returned  wholly  or  partly 
unsatisfied,  the  judgment  creditor  may  maintain  an  action  against  the  judg^ 
ment  debtor,  and  any  other  person,  to  compel  the  discovery  of  anything  in 
action,  or  other  property  belonging  to  ^he  judgment  debtor,  and  of  any 
money,  thing  in  action,  or  other  property  due  to  him,  or  held  in  trust  for 
him ;  to  prevent  the  transfer  thereof,  or  the  payment  or  delivery  thereof,  te 
him,  or  to  any  other  person ;  and  to  procure  satisfaction  of  the  plaintiff 'a 
demand,  as  prescribed  in  the  next  section  but  one.  Where  the  execution 
was  issued  as  prescribed  in  section  1934  of  this  act,  and  a  defendant  not 
summoned  in  the  original  action  is  made  a  defendant  in  an  action  brought 
under  this  section,  personal  property,  owned  by  him  jointly  with  the  defend- 
ants summoned  or  with  any  of  them,  may  be  applied  to  the  satisfaction  of 
the  plaintiff's  demand  as  prescribed  in  this  article. 

8  1872.  To  what  conn^  execution  must  have  issued.  To  entitle  the 
judgment  creditor  to  maintain  an  action  as  prescribed  in  the  last  section, 
the  execution  must  have  been  issued  as  follows  : 

1.  If,  at  the  time  of  the  commencement  of  the  action,  the  jndgment  debtor 
is  a  resident  of  the  State,  to  the  sheriff  of  the  county  where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of  the  coonty 
where  he  has  an  oiBce,  for  the  regular  transaction  of  business  in  person;  cr^ 
if  he  has  no  such  office  within  the  State,  to  the  sheriff  of  the  county  wheBS 
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the  judgmeni-roll  is  filed,  nnless  the  execution  was  issaed  out  of  a  oourty 
other  than  the  court  in  which  the  judgment  was  rendered,  in  which  case,  it 
must  have  been  issued  to  the  sheriff  of  the  county  where  a  transcript  of  the 
judgment  is  filed. 

^  1873.  What  pitipeily  may  be  reached.  The  final  judgment  in  the 
action  must  direct  and  provide  for  the  satisfaction  of  the  sum  due  to  the 

Elaintiff,  out  of  any  money,  thing  in  action,  or  other  personal  property, 
elonging  to,  or  due  to  the  judgment  debtor,  or  held  in  trust  for  him,  which 
ifi  discovered  in  the  action ;  whether  the  same  might  or  might  not  have  been 
originally  taken,  by  virtue  of  an  eicecution.. 

§1874.  IntereBt  of  judgment  debtor  in  land  contzactxnay  be  reached. 

The  final  judgment  in  the  action  must  also  direct  and  provide  for  the  satis- 
faction of  the  sum  due  to  the  plaintiff,  out  of  the  interest,  if  any,  of  the  judg- 
ment debtor,  in  a  contract  for  the  purchase  of  real  property  by  him;  either 
by  selling  the  interest,  or  by  transferring  it  to  the  judgment  creditor,  in  such 
a  manner  and  upon  such  terms,  as  the  court  deems  most  conducive  to  the 
interests  of  the  parties.  Where  the  person,  bound  to  perform  the  contract  to 
the  judgment  debtor,  is  a  defendant  in  the  action,  the  final  judgment  may 
direct  a  specific  performance  of  the  contract  to  the  judgment  creditor,  or 
where  the  interest  in  the  contract  is  directed  to  be  sold,  to  the  purchaser. 

§  1875.  Id. ;  hoi^  applied.  In  a  case  specified  in  the  last  section,  the 
value  of  the  interest  of  the  judgment  debtor  holding  the  contract  must  be 
ascertained,  under  the  direction  of  the  court ;  and  so  much  thereof  as  is 
necessary  must  be  applied  to  the  payment  of  the  sum  due  to  the  plaintiff, 
and  the  residue,  if  any,  to  the  benefit  of  the  judgment  debtor. 

§  1876.  Iiqiinction  may  be  issued.  A  temporary  injunction,  restraining 
the  transfer  to  any  person,  or  the  payment  or  delivery  to  the  judgment 
debtor,  of  any  money,  thing  in  action,  or  other  property  or  interest,  which 
may,  by  the  provisions  of  this  article,  be  appliea  to  the  satisfaction  of  the 
sum  due  to  the  plaintiff,  may  be  granted  in  the  action.  The  injunction,  and 
the  proceedings  before  and  after  it  is  granted,  are  governed  by  the  provisions 
of  fiu^icle  first  of  title  second  of  chapter  seventh  of  this  act ;  for  which  pur- 
pose, the  injunction  is  deemed  to  be  one  of  those  specified  in  section  603  of 
this  act. 

§  1877.  Receiver  may  be  appointed.  The  court  may,  by  an  order,  or 
by  the  interlocutory  or  final  judgment  in  the  action,  appoint  a  receiver  of 
any  or  all  of  the  property  of  the  judgment  debtor;  and  may  direct  the  judg- 
ment debtor,  or  any  other  defendant  in  the  action,  to  convey  or  deliver  to 
the  receiver,  as  justice  requires,  any  property,  real  or  personal,  book,  voucher, 
or  other  paper,  or  to  execute  any  instrument,  which  it  deems  necessary,  for 
perfecting  or  assuring  the  receiver's  title  or  possession. 

81878.  Ho^  discovery  may  be  compelled.  A  discovery  may  be  com- 
^  ed  in  an  action,  brought  as  prescribed  in  this  article,  by  directing  the 
erson,  required  to  make  it,  to  appear  before  the  court,  or  a  referee  appointed 
'  it,  and  to  be  examined  under  oath,  concerning  the  matters  pertaining  to 
the  discovery.  But  this  section  does  not  affect  flie  right  of  the  X)laintiiF,  to 
cause  the  deposition  of  a  defendant  to  be  taken,  as  prescribed  in  article  first 
of  title  third  of  chapter  ninth  of  this  act. 

§  1879.  Application  of  this  article;  what  piopeily  cannot  ba 
reached.  This  article  does  not  apply  to  a  case,  where  the  judgment 
debtor  is  a  corporation,  created  by  or  under  the  laws  of  the  State.    Nor  does 
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it  authorize  the  discovery  or  seizuraof,  or  other  interference  with,  any  prop- 
erty, which  is  expressly  exempted  by  law  from  levy  and  sale,  by  virtue  of  an 
execution ;  or  any  money,  thinff  in  action,  or  other  property,  held  in  trust 
for  a  judgment  debtor,  where  the  trust  has  been  created  by,  or  the  fund  so 
held  in  trust  has  proceeded  from,  a  person  other  than  the  judgment  debtor ; 
or  the  earnings  of  the  judgment  debtor  for  his  personal  services,  rendered 
within  sixty  days  next  before  the  commencement  of  the  action,  where  it  is 
made  to  appear,  by  hia  oath  or  otherwise  that  those  earnings  are  necessary 
for  the  use  of  a  family,  wholly  or  partly  supported  by  his  labor. 


ARTICLE  SECOND. 

AcnON  BT  A  FBIVATB  PEBSOK  UPOH  AX  OFFICIAL  BoiT]). 

Sacnoir  1880.  Application  for  leave  to  sue  sheriff's  bond ;  proof  required. 

1881.  Oi*aer  granting*  leave ;  action  thereupon. 

1882.  Successive  actions. 

1883.  Indorsement  upon  executions 

1884.  Collection  of  execution ;  when  a  defence  to  suosequent  action, 

1885.  When  claimants  entitled  to  ratable  distribution. 

1886.  Action  upon  a  surrogate's  bond. 

1887.  Action  upon  a  county  treasurer's  bond. 

1888.  Action  upon  official  bonds  of  other  officers. 

1889.  Actions,  etc.,  under  the  last  thi*cc  sections,  regulated. 
1890  Receivers,  etc.,  deemed  public  officera. 

1891.  Demand  of  money ;  when  necessary  before  application. 

1892.  Application  may  be  made  ex  parte. 


§  1880.  Application  for  leave  to  sue  sheriff 'b  bond ;  proof  required. 

Where  a  sheriff  is  liable  for  the  escape  of  a  prisoner  committed  to  his  cus- 
tody, or  is  guilty  of  any  other  actionable  default  or  misconduct  in  his  office^ 
the  person  injured  thereby  may  apply  to  the  supreme  court,  or  to  a  superior 
city  court  having  jurisdiction,  for  leave  to  prosecute  the  sheriff's  official 
bond.  The  application  must  be  accompanied  with  proof,  by  affidavit,  of  the 
default  or  misconduct  complained  of,  and  that  satisfaction  of  the  same  has 
not  been  received ;  and  with  a  certified  copy  of  the  official  bond. 

§  1881.  Order  granting  leave ;  action  thereupon.  Upon  such  an  appli- 
cation, the  court  must  ^ant  an  order,  permitting  the  applicant  to  maintain 
an  action  upon  the  bond.  The  action  must  be  brought,  in  the  court  which 
granted  the  order,  by  the  applicant  as  plaintiff;  and  it  may  be  maintained, 
as  if  the  applicant  was  the  obligee  named  in  the  bond,  except  as  otherwise 
expressly  prescribed  in  this  article. 

§  1882.  Successive  actions.  The  same,  or  any  other  applicant,  may,  in 
like  manner,  either  before  or  after  judgment  in  the  first  action,  obtain,  from 
the  court  which  made  the  first  order,  but  not  from  any  other  court,  an  order, 
permitting  him  to  maintain  another  action,  in  the  same  court,  upon  the  same 
bond,  for  another  default  or  misconduct.  Any  number  of  such  orders  may 
be  successively  made;  and  neither  of  the  actions  authorized  thereby  is 
affected  by  the  pendency  of,  or  the  recovery  of  judgment  in,  any  other, 
except  as  otherwise  expressly  prescribed  in  this  article. 

§  1883.  Indorsement  upon  execution.  Where  an  execution  is  issued 
upon  a  judgment  recovered  against  the  sheriff  and  any  of  his  sureties,  in 
an  action,  brought  pursuant  to  the  last  four  sections,  the  plaintiff's  attorney 
must  indorse  thereon  a  direction  to  collect  the  same,  in  the  first  place,  out 
of  the  property  of  the  sheriff,  and,  if  sufficient  property  of  the  sheriff  can- 
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not  be  found,  tlien  to  collect  the  deficiency  out  of  the  property  of  the  surety 
or  sureties. 

§  1884.  Collection  of  execution ;  when  a  defence  to  subsequent 
action.  It  is  a  defence  by  a  surety,  against  vrhom  an  action  is  brought 
upon  a  sheriff's  official  bond,  that  ho,  or  any  other  surety  or  sureties,  have 
been  or  will  be  compelled,  for  want  of  sufficient  property  of  the  sheriff,  to 
pay,  upon  one  or  more  judgments  recovered  against  him  or  thera,  upon  the 
same  bond,  an  aggregate  amount,  exclusive  of  costs,  officers'  fees,  and 
expenses,  equal  to  the  sum  for  which  the  defendant  is  liable,  by  reason  of 
the  bond.  It  is  a  partial  defence,  that  the  difference  between  the  aggre- 
gate amount,  so  paid,  or  to  be  paid,  and  the  sum  for  which  tho  defendant  is 
thus  liable,  is  less  than  the  amount  of  the  plaintiff's  demand. 

§  1885.  When  claimants  entitled  to  ratable  distribution.     If  the 

aggregate  amount  of  the  liabilities,  which  might  be  recovered  by  actions 
upon  the  sheriff's  official  bond,  as  prescribed  in  this  article,  exceeds  the  sum 
for  which  the  sureties  are  liable,  the  court  must,  upon  the  application  of 
a  person  who  has  obtained  leave  to  prosecute  the  bond,  made  upon  notice 
to  the  plaintiff's  attorney,  in  each  action  then  pending  upon  the  sheriff's 
official  bond,  and  in  each  uncollected  judgment  recovered  thereupon,  direct 
and  provide  for  tho  distribution  of  the  money,  collected  out  of  the  property 
of  the  sureties,  among  the  persons  in  favor  of  whom  the  liabilities  have 
accrued,  in  proportion  to  the  amount  which  each  one  is  entitled  to  recover ; 
to  be  ascertained  by  a  reference,  or  in  such  other  manner  as  the  court 
directs.  For  the  purposes  of  the  motion,  an  order  may  be  made  by  a  judge, 
forbidding  the  payment,  to  the  plaintiff  in  any  action  of  the  sum  collected 
OP  to  be  collected,  by  virtue  of  a  judgment  therein.  But  this  section  does 
not  authorize  the  court  to  compel  a  plaintiff  to  refund  any  money,  collected 
and  received  by  him,  in  good  faith,  before  service  or  notice  of  such  an 
order. 

§  1886.  Action  upon  a  surrogate's  bond.  Where  a  surrogate,  or  an 
officer  acting  as  surrogate,  is  guilty  of  any  actionable  default  or  misconduct 
in  his  office,  the  person  injured  thereby  may  apply  for  leave  to  prosecute  the 
delinquent's  official  bond. 

§  1887.  Action  upon  a  county  treasurer's  bond.  Where  a  certified 
copy  of  the  order  or  judgment  of  a  court,  directing  a  county  treasurer  to  pay 
or  deliver,  to  one  or  more  persons  designated  therein,  any  money,  stocks, 
securities,  or  other  investments  held  by  him,  subject  to  the  direction  of  that 
court,  is  served  upon  the  county  treasurer,  if  he  fails  to  obey  the  direction, 
the  person  injured  thereby  may  apply  for  leave  to  prosecute  his  official  bond. 
Service  upon  a  county  treasurer,  as  required  by  this  section,  may  be  made 
personally,  or  by  leaving  the  paper,  either  at  his  office,  during  his  absence 
therefrom,  with  a  person  of  suitable  age  and  discretion,  having  charge  of 
the  office,  or  at  his  residence,  or  his  last  residence  within  the  county,  with  a 
person  of  suitable  age  and  discretion. 

§  1888.  Actions  upon  oflELcial  bonds  of  other  officers.  Where  a  public 
omcer  is  required  to  ffive  an  official  bond  to  the  people,  and  special  provision 
is  not  made  by  law,  lor  the  prosecution  of  the  bond,  by  or  for  the  benefit  of 
a  person,  who  has  sustained,  by  his  default,  delinquency,  or  misconduct,  an 
injury,  for  which  the  sureties  upon  the  bond  are  liable,  such  a  person  may 
apply  for  leave  to  prosecute  the  delinquent's  official  bond. 

§  1889.  Actions,  etc.,  under  the  last  three  sections  regulated.  Sec- 
tioDB  1880  to  1885  of  thifl  act,  both  inclusive,  govern  an  amplication,  made 
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as  prescribed  in  either  of  the  last  three  sections,  and  each  action  bronchi 
pursuant  to  an  order  made  thereupon,  as  if  the  delinquent  oiBcer  and  ni» 
sureties  were  named  therein  instead  of  tho  sheriff  and  his  sureties. 

§  1890.  ReceivexBi  eta,  deemed  pablio  officeia  A  receiver,  an  assignee 
of  an  insolvent  dc^btor,  or  a  trustee  or  other  officer,  appointed  by  a  court  or 
a  jud^e,  is  a  public  officer,  within  the  meaning  of  the  last  section  but  one ; 
but  wnero  he  was  appointed  by  or  pursuant  to  the  order  of  a  court,  or  in  a 
special  proceeding  specified  in  title  twelfth  of  chapter  seventeenth  of  this 
act,  tho  application  for  leave  to  prosecute  his  official  bond  must  be  made  to 
the  court  by  which,  or  pursuant  to  whose  order,  he  was  appointed,  or  in 
which  the  jud^ent  was  rendered,  as  the  case  may  be.  An  action,  broujrht 
as  prescribed  m  this  section,  must  be  brought  in  the  court  to  w^hich  applica-^ 
tion  is  made  for  leave  to  bring  it. 

§  1891.  Demand  of  money ;  '^len  neceeeaxy  before  application. 

Where  the  default,  by  reason  of  which  an  application  for  leave  to  prosecute 
an  official  bond  is  made,  as  prescribed  in  this  article,  consists  of  the  non- 
payment of  money,  and  special  provision  is  not  otherwise  made  by  law,  the 
applicant  must  prove  a  demand  of  the  money  &om  the  officer,  or  thata^ 
demand  cannot  be  made  with  due  diligence,  ^ut  such  proof  is  not  neces- 
sary, where  the  applicant  has  recovered  a  judgment  against  the  officer. 

§  1892.  Application  may  be  made  eac  parte.  An  application  for  leave 
to  prosecute  an  official  bond,  as  prescribed  in  this  article,  may  be  made  with- 
out notice ;  but,  in  that  case,  the  officer  or  either  of  his  sureties,  may  apply, 
upon  notice,  to  vacate  an  oider  permitting  the  applicant  to  maintam  aa 
action,  npon  any  ground,  showing  that  it  ought  not  to  have  been  granted. 

ARTICLE  THIRD. 

AonOV  ET  ▲  FBIVATB  PbBSON  FOR  A  pBVAIOT  OB  FoBFBirDBB. 

BacTtov  1S93.  Action  by  person  specially  Aggrieved, 

1894.  Action  by  common  informer. 

1895.  Id. ;  service  of  summons. 

1896.  1(1. ;  when  not  ban-ed  by  a  coUnsive  recovery, 

1897.  Indorsement  ujwn  summons. 

1898.  When  part  of  a  penalty  may  be  recovered. 

§  1893.  Actton  by  peraon  specially  aggrieved.  Where  a  penalty  or 
foneitureis  civen,  by  a  statute,  to  a  person  aggrieved  by  the  act  or  omission 
of  another,  the  person  to  whom  it  is  given,  may,  if  it  is  pecuniary,  maintain 
an  action  to  recover  the  amount  thereof;  or,  if  it  consists  of  the  forfeiture 
of  a  chattel,  he  may  maintain  an  action  to  recover  the  chattel,  or  its  value, 
or  other  damages,  as  the  case  requires. 

§  1894.  Action  by  coiimion  infoxmer.  Where  a  penalty  or  forfeiture  is 
given,  by  a  statute,  to  any  person  who  sues  therefor,  an  action  to  recover  it 
may  be  maintained,  by  any  person,  in  his  own  name ;  but  the  action  cannot 
be  compromised  or  8ettle<^  without  the  leave  of  the  court  in  which  it  is 
brought. 

§  1895.  Id. ;  service  of  anmnioniii  The  summons  in  an  action,  brought 
as  prescribed  in  the  last  section,  can  be  served  only  by  an  officer,  authorized 
by  law  to  collect  an  execution,  issued  out  of  the  same  court.  T^e  summons, 
when  issued,  cannot  be  countermanded  by  the  plaintiif  before  the  service 
thereof;  and  immediately  after  it  has  been  served,  the  officer  who  served 
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iti  miirt  file  it,  with  his  certificate  of  service,  in  the  ofBce  of  the  clerk,  or 
deliver  it,  with  a  like  certificate,  to  the  magistrate  by  whom  it  was  issued, 
as  the  case  requires. 

§  1896.  U. ;  whan  not  baxrad  by  collusive  recovery.  In  an  action 
to  recover  a  penalty  or  forfeiture,  given  by  a  statute,  brought  by  any  person, 
other  than  the  person  aggrieved  or  a  public  officer,  the  plaintiff  may  recover, 
notwithstanding  the  recovery  of  a  judgment,  for  or  against  the  defendant, 
in  an  action  brought  therefor  by  another  person,  if  he  establishes  that  the 
former  judgment  was  recovered  collusively  and  fraudulently. 

§  1897.  Indonainent  upon  sommons.  In  an  action  to  recover  a  penalty 
or  lorfeiture,  given  by  a  statute,  if  a  copy  of  the  complaint  is  not  delivered 
to  the  defendant  witii  a  copy  of  the  summons,  a  general  reference  to  the 
statute  must  be  indorsed  upon  the  copy  of  the  summons  so  delivered,  in  the 
fdlowing  form,  '^Accordingto  the  provisions  of,"  etc. ;  adding  such  a  descrip- 
tion of  the  statute,  as  ¥rill  identify  it  with  convenient  certainty,  and  also 
specifying  the  section,  if  penalties  or  forfeitures  are  given,  in  different 
sections  wereof,  for  different  acts  or  omissions. 

§  1898.  When  part  of  a  penal^  may  be  recovered.  Where  a  statute 
gives  a  pecuniary  penalty  or  forfeiture,  not  exceeding  a  specified  sum,  an 
action  may  be  maintained  to  recover  the  sum  specified ;  and  the  court,  jury, 
or  referee,  by  which  or  by  whom  the  issues  of  fact  are  Med,  or,  where  judg- 
ment is  taken  by  default  for  failure  to  appear  or  plead,  the  damages  are 
ascertained,  may  award  to  the  plaintiff  the  whole  sum,  or  such  a  part  tiiereof,. 
as  it  or  he  deems  proportionate  to  the  offence. 


ARTICLE  POUETH. 

CmrrADr  Aonoira  to  bboovbb  Damaqrb  fob  Wbovob. 

SBcnov  1899.  CSvil  and  criminal  proBecations  not  mei^ged. 

1900.  Action  for  suing^,  etc.,  in  name  of  another.    Made  also  a  misdemeanor. 

1901.  Treble  and  other  increased  dama^pes  to  be  recovered. 

1902.  Action  for  causing  death  by  negl^noe,  etc.  ^ 

1903.  Id. ;  for  whose  benefit. 

1904.  Id. ;  amount  of  recovery. 

1905.  Next  of  kin  defined. 

1906.  Action  for  slander  of  a  woman. 

1907.  When  action  for  libel  cannot  be  maintained* 
1906.  The  last  section,  qualified. 

§1809.  Ctvfl  and  ciiDiiiial  prosecotioiis  not  moi^  Where  the  viola^ 
tioii  of  a  riffhi  admits  of  a  dvil  and  also  of  a  ciiminal  prosecution,  the  one  iff 
not  merged  in  the  other. 

§1900.  Action  fiirsalng,  etc.,  in  name  of  another.  Made  also  amis- 
demeanor.  If  a  person,  vexatiously  or  maliciously,  in  the  name  of  another 
but  without  the  latter's  consent,  or  in  the  name  of  an  unknown  person,  com- 
mences or  continues,  or  causes  to  be  commenced  or  continued,  an  action  or 
special  proceeding,  in  a  court,  of  record  or  not  of  record,  or  a  special  pro- 
ceeding before  a  judge  or  a  justice  of  the  peace ;  or  takes,  or  causes  to  be 
taken,  any  proceeding,  in  the  course  of  an  action  or  special  proceeding  iu 
such  a  court,  or  before  such  an  officer,  either  before  or  after  judgment  or 
other  Anal  determination ;  an  action,  to  recover  damages  therefor,  may  be 
maintained  against  him,  by  the  adverse  party  to  the  action  or  special  pro' 
ceeding;  and  a  like  action  may  be  maintained  by  tlie  peiBon,  if  any,  whoee 
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.2.  The  court  in  which  the  action  is  brought  has  previously  made  an  order, 
granting  leave  to  bring  it.  Notice  of  the  application  for  such  an  order  must 
be  given  to  t£e  adverse  party,  or  the  person  proposed  to  be  made  the  adverse 
party,  personally,  unless  it  satisfactorily  appears  to  the  court,  that  personal 
notice  cannot  be  given,  with  due  diligence ;  in  which  case,  notice  may  be 
given  in  such  a  manner  as  the  court  directs. 

§  1914.  Ancillary  action  for  discovexy  aboUshed.  An  action  cannot 
be  maintained  to  obtain  a  discovery  under  oath,  in  aid  of  the  prosecution  or 
defence  of  another  action. 

§  1915.  Action  upon  a  penal  bond.  A  bond  in  a  penal  sum,  executed 
within  or  without  the  State,  and  containing  a  condition  to  the  effect,  that 
it  is  to  be  void,  upon  performance  of  any  act,  has  the  same  effect,  for  the 
purpose  of  maintaining  an  action  or  special  proceeding,  or  two  or  more  suc- 
cessive actions  or  special  proceedings  thereupon,  as  if  it  contained  a  covenant 
to  pay  the  sum,  or  to  perform  the  act,  specified  in  the  condition  thereof. 
But  the  damages  to  be  recovered  for  a  breach,  or  successive  breaches,  of  the 
condition,  cannot,  in  the  aggregate,  exceed  the  x)6nal  sum,  except  where  the 
condition  is  for  the  payment  of  money;  in  which  case  they  cannot  exceed 
the  penal  sum,  with  interest  thereupon,  from  the  time  when  the  defendant 
made  default  in  the  performance  of  the  condition. 

8  1916.  Action  by  snrety  or  trustee  to  recover  costs,  etc.  A  surety^ 
including  a  drawer  or  endorser,  may  recover,  in  an  action  against  his  princi- 
pal ;  and  an  executor,  adminis^ator  or  other  trustee,  may,  where  the  trust 
estate  is  insufficient  to  re-imburse  him ;  recover  in  an  action  against  the  bene- 
ficiary whom  he  represents ;  his  reasonable  costs  and  other  expenses,  incurred 
necessarily  and  in  good  faith,  in  the  prosecution  or  defence,  by  the  express 
or  implied  consent  of  the  principal  or  beneficiary,  of  an  action  or  special 
proceeding,  relating  to  the  demand  secured,  or  to  the  trust  estate,  as  the 
case  requires.  This  section  does  not  affect  any  special  agreement  relating 
to  those  costs  and  expenses. 

§  1917.  Action  xspon  lost  negotiable  paper.  Where  it  appears,  upon 
the  trial  of  an  action,  that  a  negotiable  promissory  note  or  bill  of  exchange, 
upon  which  the  action,  or  a  counter-claim  interposed  in  the  action,  is  founded, 
was  lost,  while  it  belonged  to  the  party  claiming  the  amount  due  thereupon, 
he  may  prove  the  contents  thereof,  by  parol  or  other  secondary  evidence,  and 
may  recover  or  set-off  the  amount  due  thereupon,  as  if  it  was  produced.  But 
for  that  purpose,  he  must  give  to  the  adverse  party  a  written  undertaking, 
in  a  sum  fixed  by  the  judge  or  the  referee,  not  less  than  twice  the  amount 
of  the  note  or  bill,  with  at  least  two  sureties,  approved  by  the  judge  or  the 
referee,  to  the  effect  that  he  will  indemnify  the  adverse  party,  his  heirs  and 
personal  representatives,  against  any  claim  by  any  other  person,  on  account 
of  the  note  or  bill,  and  against  all  costs  and  expenses,  by  reason  of  such  a 
claim* 

g  1918.  The  last  section  qnalified.  But  where  an  action  is  prosecuted 
or  defended  by  the  people  of  the  State,  or  by  a  public  officer  in  their  behalf, 
the  people,  or  the  public  officer,  may  prove  the  contents  of  a  lost  note  or  bill 
of  exchange,  by  parol  or  other  secondary  evidence,  and  may  recover  or  set- 
off the  amount  due  thereupon,  without  giving  any  security  to  the  adverse 
party. 
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TITLE  V. 
Other  actions  by  or  against  partioukur  parties. 

AaasxttM  1.  Action  by  or  against  an  unincorporated  association. 

2.  Actions  by  or  against  certain  county,  town,  and  municii>al  officers.  j 

S.  Actions,  and  rights  of  action,  against  and  between  Joint  debtors.  > 


ARTICLE  FIRST. 

AonOK  BT  OB  AOAUfST  AN  UNHrCOBFOBATBD  AsSOOIATIOH. 

SMcnois  1919.  Actions,  etc,  by  or  against  associations  of  seven  or  more  jiersons. 

1920.  Proceedings  in  case  of  death,  etc. 

1921.  Effect  of  judgment;  execution  thereupon. 

1922.  Subsequent  action  against  members. 

1923.  This  ajrticle  permissive ;  effect  upon  statute  of  limitations. 

1924.  When  objection  of  misnomer,  etc.,  of  parties  not  available. 

§  1919.  ActioDB^  eta,  by  or  against  associations  of  seven  or  jnore 
persons.  An  action  or  special  proceeding  may  be  maintained,  by  the  presi- 
dent  or  treasurer  of  an  unincorporated  aBsociation,  consisting  of  seven  or 
more  persons,  to  recover  any  property,  or  upon  any  cause  of  action,  for  or 
upon  which  all  the  associates  may  maintain  such  an  action  or  special  pro- 
ceeding, by  reason  of  their  interest  or  ownership  therein,  either  jointly  or  in 
common.  An  action  or  special  proceeding  may  be  maintained,  against  the 
president  or  treasurer  of  such  an  association,  to  recover  any  property,  or 
upon  any  cause  of  action,  for  or  upon  which  the  plaintiif  may  maintain  such 
an  action  or  special  proceeding,  against  all  the  associates,  by  reason  of  their 
interest  or  ownership,  or  claim  of  ownership  therein,  either  jointly  or  in 
common,  or  their  liability  therefor,  either  jointly  or  severally.  Any  part- 
nership, or  other  company  of  persons,  which  has  a  president  or  treasurer,  is 
deemed  an  association,  within  the  meaning  of  this  section. 

§  1920.  Proceedings  in  case  of  death,  etc.  The  ^eath  or  legal  inca- 
pacity of  a  member  of  the  association  does  not  affect  an  action  or  special 
proceeding,  brought  as  prescribed  in  the  last  section.  If  the  officer,  by  or 
against  whom  it  is  brought,  dies,  is  removed,  resigns,  or  becomes  otherwise 
incapacitated,  during  the  pendency  thereof,  the  court  must  make  an  order, 
directing  it  to  be  continued  by  or  against  his  successor  in  office,  or  any  other 
officer,  by  or  against  whom  it  might  have  been  originally  commenced. 

'  §  1921.  Efifect  of  judgment ;  execution  thereupon.  In  such  an  action, 
the  officer  against  whom  it  is  brought  cannot  be  arrested ;  and  a  judgment 
against  him  does  not  authorize  an  execution  to  be  issued  against  his  prop- 
erty, or  his  person ;  nor  does  the  docketing  thereof  bind  his  real  property  or 
chattels  real.  Where  such  a  judgment  is  for  a  sum  of  money,  an  executioa 
issued  thereupon  must  require  the  sheriff  to  satisfy  the  same,  out  of  any 
personal  property  belonging  to  the  association,  or  owned,  jointly  or  in 
common,  by  all  the  members  thereof,  omitting  any  direction  ^respecting  real 
property. 

§  1922.  Subsequent  action  against  members.  Where  an  action  has 
been  brought  against  an  officer,  or  a  counter-claim  has  been  made,  in  an 
action  farought  by  an  officer,  as  prescribed  in  itie  last  three  sections,  another 
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action,  for  the  same  cause,  shall  not  be  brought  against  the  members  of  the 
association,  or  any  of  them,  until  after  final  juc^ment  in  the  first  action, 
and  the  return,  wholly  or  partly  unsatisfied  or  unexecuted,  of  an  execution 
issued  thereupon.  After  such  a  return,  the  party  in  whose  fayor  the  eizeca- 
tion  was  issued,  may  maintain  an  action,  as  follows : 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recovering  upon  a  counter- 
claim, he  may  maintain  an  action  against  the  members  of  the  association, 
or,  in  a  proper  case,  against  any  of  them,  as  if  the  first  action  had  not  been 
brought,  or  the  counter-claim  had  not  been  made,  as  the  case  requires;  and 
he  may  recover  therein,  as  part  of  his  damages,  the  costs  of  the  first  action, 
or  so  much  thereof,  as  the  sum,  collected  by  virtue  of  the  execution,  was 
insufficient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not  within  subdivision  first 
of  this  section,  he  may  maintain  an  action,  to  recover  the  sum  remaining 
uncollected,  against  the  persons  who  composed  the  association,  when  the 
action  against  him  was  commenced,  or  the  survivors  of  them. 

But  this  section  does  not  affect  the  right  of  the  person,  in  whose  favor  the 
judgment  in  the  first  action  was  rendered,  to  enforce  a  bond  or  undertaking, 
given  in  the  course  of  the  proceedings  therein. 

§  1923.  This  article  penniasLvo ;  effect  upon  statute  of  Itanitatloiia 
This  article  does  not  prevent  an  action  from  being  brought  by  or  against  all 
tiie  members  of  an  association,  except  as  prescribed  in  the  last  section. 
Where  an  action  is  brought  against  the  members  of  the  association,  aa  pre* 
scribed  in  subdivision  mrst  of  the  la^t  section,  the  time  between  the  com- 
mencement of  the  action  by  or  against  the  officer,  and  the  return  of  the  first 
execution  issued  upon  the  final  judgment  rendered  therein,  is  not  a  part  of 
the  time  limited  by  law,  for  the  commencement  of  the  second  action. 

§  1924.  When  objection  of  misnomer,  eta,  of  parties  not  amdUdUe. 

Section  1813  of  this  act  applies  to  an  action  brought,  as  prescribed  in  the 
last  section  but  one,  against  the  members  of  any  association,  which  keeps  a 
book  for  the  entry  of  cnanges  in  the  membership  of  the  association,  or  tiie 
ownership  of  its  property ;  and  to  each  book  so  kept. 


ARTICLE  SECOND. 

AOflOBB  BT  0B  AaASSm  OHBTAOr  COUVTT,  ToWV  AND  MinridPAL  QvnoBBS. 

Saonov  1925.  Action  by  tax-payer  a^nst  a  public  ofiicer. 

li^6.  Actions  by  certain  county^  town,  and  municipal  ofl^oers. 

1927.  Actions  agaanat  such  officers. 

1928.  The  last  two  sections  qualified. 

1929.  Designation  of  such  officers  in  the  sanmion8»  etc. 

1930.  Successor  may  be  substituted. 

1931.  When  execution  against  officer  not  to  issue. 

8  1925.  Action  by  a  taz-pajrer  against  a  pabUc  officer.  An  action  to 
obukin  a  judgment,  preventing  waste  of,  or  injury  to,  the  estate,  funds,  or 
other  property  of  a  county,  town,  city,  or  incorporated  village  of  the  State, 
may  he  maintained  against  any  officer  thereof,  or  any  agent,  commissioner^ 
or  other  person  acting  in  its  behalf,  either  by  a  citizen,  resident  therein,  or 
hy  a  corporation^  who  is  assessed  for  and  is  liable  to  pay,  or,  within  one 
year  before  the  commencement  of  the  action,  has  paid,  a  tax  therein.  This 
section  does  not  affect  any  right  of  action  in  favor  of  a  county,  city,  town, 
or  incorporated  village,  or  any  public  officer.      [Am'd  ch.  624  oi  1892.] 
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§  1926.  Actionfl  by  certain  connty,  town,  and  mnnicipal  offlcen. 

An  action  or  special  proceeding  may  be  maintained,  by  the  trustee  or  trus- 
tees of  a  school  district ;  the  commissioner  or  commissioners  of  highways  of 
a  town ;  the  overseer  or  orerseers  of  the  poor  of  a  tovm,  village,  or  city ;  the 
supervisor  of  a  town ;  the  county  superintendent  or  superiatendents  of  the 
poor ;  or  the  supervisors  of  a  county,  upon  a  contract,  lawfully  made  with 
those  officers  or  their  predecessors,  in  their  official  capacity ;  to  enforce  a 
liability  created,  or  a  duty  enjoined,  by  law,  upon  those  officers,  or  the  body 
represented  by  fhem ;  to  recover  a  penalty  or  a  forfeiture,  given  to  those 
officers,  or  the  body  represented  by  fhem ;  or  to  recover  damages  for  an 
injury  to  the  property  or  rights  of  those  officers,  or  the  body  represented  by 
them ;  although  the  cause  of  action  accrued  before  the  commencement  of 
their  term  of  office. 

§  1927.  Aotlona  against  aach  offlcera.  An  action  or  special  proceeding 
may  be  maintained,  against  any  of  the  officers  specified  in  the  last  section, 
upon  any  cause  of  action,  which  accrues  against  them,  or  has  accrued  against 
their  pi-edecessors,  or  upon  a  contract  made  by  their  predecessors  in  their 
official  capacity,  and  within  the  scope  of  their  authority. 

§  1928.  The  last  two  sections  qualified.  The  last  two  sections  do  not 
apply  to  a  case,  where  it  is  specially  prescribed  by  law,  that  an  action  may 
be  maintained,  by  or  against  the  body,  represented  by  an  officer  designated 
in  those  sections ;  but,  in  such  a  case,  the  prosecution  or  defence  of  the 
action,  as  the  case  may  be,  must  be  conducted  by  the  persons  then  in  office, 
who  represent  that  body. 

§  1929.  Designation  of  such  offlcexs  in  the  smninons,  eta    In  an 

action  or  special  proceeding,  brought  pursuant  to  section  1926  or  section  1927 
i)l  this  act,  the  officer  by  or  against  whom  it  is  brought,  must  be  described  in 
the  summons,  or  other  process  by  which  it  is  commenced,  and  in  the  subse- 
quent proceedings  therein,  by  his  individual  name,  with  the  addition  of  his 
official  title.  An  objection^  growing  out  of  an  omission  to  join  any  officer, 
who  ought  to  be  joined  with  tne  others,  must  be  taken  by  the  answer,  or,  in 
a  special  proceeding,  before  the  close  of  the  case,  on  the  part  of  the  defend- 
ant: otherwise  it  is  waived. 

§  1930.  Successor  may  be  snbstfttatecL  In  such  an  action  or  special 
proceeding,  the  court  must,  in  a  proper  case,  substitute  a  successor  in  office, 
in  place  of  a  person  made  a  party  in  his  official  capacity,  who  has  died  or 
ceased  to  hold  office;  but  such  a  successor  shall  not  be  substituted  as  a 
defendant,  without  his  consent,  unless  at  least  fourteen  days'  notice  of  the 
application  for  the  substitution,  has  been  personally  served  upon  him. 

§  1931.  When  ezecation  against  oflELcer  not  to  issoa  An  execution 
cannot  be  issued  upon  a  judgment  for  a  sum  of  money,  rendered  against  an 
officer  in  an  action  or  special  proceeding,  brought  by  or  against  him,  in  his 
official  capacity,  pursuant  to  this  article ;  except  where  it  is  rendered  against 
the  trustee  or  trustees  of  a  school  district,  or  the  commissioner  or  commis- 
sioners of  highways  of  a  town.  In  either  of  those  cases,  an  execution  may 
be  issued  against  and  be  collected  out  of  the  proper^  of  the  officer,  and  the 
sum  collected  must  be  allowed  to  him,  in  the  fi(ettlement  of  his  official 
accounts,  except  as  otherwise  specially  prescribed  by  law. 
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ARTICLE  THIRD. 

Acnovfl  Ain>  Riortb  of  Action  AOAnrar  axd  bbtwkbv  jodtt  Dsbtobs. 

SnoTXOir  1932.  Judgment  ag^ainst  defendants  jointly  indebted,  when  all  are  not  served. 

1933.  Effect  of  such  judgment. 

1934.  Execution ;  indorsement  thereiiix)n. 

1935.  How  collected. 

1936.  Judgment,  how  docketed ;  effect  of  docketing-. 

1937.  Action  to  charge  defendants  not  personally  summoned,  etc 

1938.  Complaint  in  such  action. 

1939.  Answer. 

1940.  P)*o visional  remedies. 

1941.  Judgment. 

1942.  Joint  debtors  may  compound  separately.    Mode  and  effect. 

1943.  Satisfying-  judfi^ent. 

1944.  Rights  of  the  debtors  not  released. 

1945.  Action  against  persons  engaged  in  transportation. 

1946.  When  partner  not  sued  remains  liable. 

rrO    .     ft  I  1.  fl    •     1947.  Continuance  of  partnership  business  during  action  for  accounting,  etc 

X     I    ^       §  1932.  Judgment  against  defendants  jointly  indebted,  when  all  are 

\/J   I^aaA'  not  served.    In  an  action,  wherein  the  complaint  demands  judgment  for  a 

^fyyyj   /t^  Bum  of  money  against  two  or  more  defendants,  alleged  to  be  jointly  indebted 

A  A    upon  contract,  if  the  summons  is  served  upon  one  or  more,  but  not  upon  all 

VV-<JtJ> .  of  the  defendants,  the  plaintiff  may  proceed  against  the  defendant  or  defend- 

ants,  upon  whom  it  is  served,  unless  tlie  court  otherwise  directs ;  and,  if  he 

recovers  iinal  judgment,  it  may  be  taken  against  all  the  defendants  thus 
jointly  indebted. 

§1933.  EfEBct  of  such  judgment  Such  a  judgment  is  conclusive  evi- 
dence of  the  liability  of  each  defendant,  upon  whom  the  summons  was  per- 
sonally served,  or  who  appeared  in  the  action.  Where  it  is  taken  against 
a  defendant,  upon  whom  the  summons  was  served  by  publication,  or  without 
the  State,  pursuant  to  an  order  for  that  purpose,  it  has  the  effect,  as  against 
that  defendant,  specified  in  section  445  of  this  act.  As  against  such  a 
defendant,  who  is  allowed  to  defend  after  judgment,  or  as  against  a 
defendant  not  summoned,  it  is  evidence  only  of  the  extent  of  the  plaintiff's 
demand,  after  the  liability  of  that  defendant  has  been  established,  by  other 
evidence. 

§  1934.  Execution ;  indorsement  thereupon.  An  execution  upon  such 
a  judgment  must  be  issued,  in  form,  against  all  the  defendants;  but  the 
attorney  for  the  judgment  creditor  must  indorse  thereupon  a  direction  to 
the  sheriff,  containing  the  name  of  each  defendant,  who  was  not  summoned, 
and  restricting  the  enforcement  of  the  execution,  as  presciibed  in  the  next 
section. 

§  1935.  Ho'W  collected.  An  execution  against  the  person,  issued  upon 
such  a  judgment,  shall  not  be  enforced  against  the  person  of  a  defendant, 
whose  name  is  so  indorsed  thereupon.  An  execution  against  proj^erty,  issued 
upon  such  a  judgment,  ahall  not  be  levied  upon  the  sole  i)roperty  of  such  a 
defendant ;  but  it  may  he  collected  out  of  personal  property,  owned  by  him, 
jointly  with  the  other  defendants,  who  were  summoned,  or  with  any  of  them; 
and  out  of  the  real  and  personal  property  of  the  latter,  or  of  any  of  them. 

S  1936.  Judgment,  how  docketed ;  eflfoct  of  docketing.  Where  a 
judgment  has  been  taken,  as  prescribed  in  section  1932  of  this  act,  the  clerk, 
with  whom  the  judgment-roll  is  filed,  must  write  upon  the  docket,  opposite 
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iOft  under  the  name  of  each  defendant,  npon  whom  the  summons  was  not 
served,  the  words,  "not  summoned"  and  a  like  entry  must  be  made  by 
each  county  clerk,  with  whom  the  judgment  is  afterwards  docketed.  The 
judgment  does  not,  by  virtue  of  its  being  docketed,  bind  any  real  property, 
or  chattel  real,  owned  by  such  a  defendant.  But  this  section  does  not 
affect  the  plaintiff's  right  of  action,  to  charge  the  judgment  upon  any  real 
property. 

§  1937.  Action  to  chaxgo  defwidants  not  personally  smmnoned,  eta 

After  the  recovery  of  a  judgment  against  joint  debtors,  as  prescribed  in 
section  1932  of  this  act,  an  action  may  be  maintained  by  the  judgment 
creditor,  against  one  or  more  of  the  defendants,  who  were  not  summoned  in 
the  origin^  action,  to  procure  a  judgment,  charging  his  or  their  property 
with  the  sum  remaining  unpaid  upon  the  original  judgment. 

§  1938.  Complaint  in  such  action.  The  complaint  in  such  an  action 
must  be  verified;  must  contain  an  allegation  that  the  judgment  has  not  been 
paid ;  and  must  state  the  sum,  remaining  unpaid  thereupon,  at  the  time  of 
the  verification. 

§  1939.  Answer.  The  defendant's  answer  is  restricted  to  defenses  or 
counter-claims,  which  he  might  have  made  in  the  original  action,  if  the 
summons  therein  had  been  served  upon  him,  when  it  was  first  served  upon  a 
defendant  jointly  indebted  with  him;  objections  to  the  judgment;  and 
defenses  or  counter-claims,  which  have  arisen  since  it  was  rendered. 

§  1940.  Provisional  remediea  For  the  purpose  of  obtaining  an  order 
of  arrest,  an  injunction  order,  or  a  warrant  of  attachment,  the  action  is 
regarded  as  being  founded  upon  the  contract,  upon  which  the  original  judg- 
ment was  recovered. 

§  1941.  Judgment.  Where  the  judgment  is  in  favor  of , the  plaintiff,  it 
must  determiue  the  sum  remaining  unpaid  upon  the  original  judgment ;  and 
it  may  be  docketed,  and  an  execution  may  be  issued  thereupon,  as  if  it  was 
a  judgment  for  the  sum  so  remaining  unpaid,  and  the  costs,  if  any.  Costs 
must  be  awarded,  as  if  the  action  was  brought  upon  the  original  contract, 
and  the  sum  so  remaining  unpaid  had  been  recovered  therein. 

8  1942.  Joint  debtoxB  may  compomid  s^arately.    Mode  and  eflfect: 

A  joint  debtor  may  make  a  separate  composition  with  his  creditor,  as  pre- 
scribed in  this  section.  Such  a  composition  discharges  the  debtor  ma^ng 
it ;  and  him  only.  The  creditor  must  execute  to  the  compounding  debtor  a 
release  of  the  indebtedness,  or  other  instrument  exonerating  him  therefrom. 
A  member  of  a  partnership  cannot  thus  compound  for  a  partnership  debt^ 
nntU  the  partnership  has  oeen  dissolved  by  consent  or  otherwise.  In  that 
case  the  instrument  must  release  or  exonerate  him,  from  all  liability  incurred 
by  reason  of  his  connection  with  the  partnership.  An  instrument,  specified 
in  this  section,  does  not  impair  the  creditor's  right  of  action  against  any 
other  joint  debtor,  or  his  right  to  take  an^  proceeding  against  the  latter ; 
imless  an  intent  to  release  or  exonerate  him  appears  affirmatively  upon  the 
lieu^e  thereof. 

§  1943.  Satisfying  judgment.  An  instrument  specified  in  the  last  sec- 
tion, is  deemed  a  satisfaction-piece,  for  the  purpose  of  discharging,  as  pre- 
scribed in  section  1260  of  this  act,  the  docket  of  a  judgment,  recovered  upon 
an  indebtedness  released  or  discharged  thereby,  as  far  as  the  judgment 
affects  the  compounding  debtor.  Where  the  docket  of  a  judgment  is  dis- 
chaj^ed  thereupon,  a  special  entry  must  be  made  ux)on  the  docket,  to  the 
effecti  that  the  judgment  is  satifieOi  as  to  the  compounding  debtor  only. 

887 


t^ 


§§  1944-ld47.  ACTIONS,  ETC.,  AGAINST  JOINT  DEBTORS.  Tit.  5,  Ch.  15. 

§  1944.  Rlgbto  of  the  debtonnot  rdMMd.  Where  a  joint  debtor  haa 
thus  compounded,  a  joint  debtor,  who  has  not  compounded,  may  maike  any 
defence  or  counter-claim,  or  ha^e  any  other  relief,  as  against  the  creditor,  to 
which  he  would  have  been  entitled,  if  the  composition  had  not  been  made. 
He  may  require  the  compounding  debtor  to  contribute  his  ratable  proportion 
of  the  joint  debt,  or  of  the  partnership  debts,  as  the  case  may  be,  as  if  the 
latter  had  not  been  discharged. 

§  1945.  Actton  against  p«Boii8  oigagad  In  traoBportattoiL    In  an 

action  brought  against  one  or  more  persons,  engaged,  as  a  joint-stock  asso- 
ciation, partnership,  or  otherwise,  in  tne  periodical  transportation  of  paaaen- 
gers  or  property,  an  objection,  to  any  ot  the  proceedings,  cannot  be  tidcen 
by  a  person  properly  made  a  defendant,  on  the  ground  that  the  plaint^ 
has  Joined  with  him,  as  a  defendant,  a  person  not  jointly  engaged  with 
him  in  that  business,  or  on  the  ground  that  the  plaintiff  has  failed  so  to  join 
lirith  him  a  person  so  jointly  engaged,  unless  the  persons  so  engaged  hare, 
4ft  least  thirty  days  before  the  commencement  of  the  action,  filed  in  the 
clerk's  office  of  each  county,  in  which  they  transport  passengers  or  property, 
a  statement  showing  the  names  of  ail  of  them.  A  statement  so  filed,  is  con- 
duflivey  for  the  purposes  specified  in  this  section,  as  against  the  persons  fiUng 
it,  untU  thirty  days  after  filing,  in  like  manner,  a  new  statement  showing  a 
change  of  interest. 

9  1946.  When  paxtnot  not  sued  remains  liable.  Where,  for  any  cause, 
one  or  more  partners  have  not  been  joined  as  defendants  in  an  action  upon  a 
Ipajrtnership  Uability,  and  final  judgment  has  been  taken  against  the  persons 
vade  defendants  therein,  the  plaintiff,  if  the  judgment  remains  unsatisfied, 
imay  maintain  a  separate  action  upon  the  same  demand,  against  each  omitted 
partner,  setting  forth  in  the  complaint  the  facts  specified  in  this  section,  as 
-well  as  the  facts  constituting  his  cause  of  action  upon  the  demand. 

i>  §  1947.  Continnanoe  of  pertnaralitp  burineBa^  dmlng  action  Ibr 
■giecoantlng,  etc.  In  an  action  brought  to  dissolve  a  partnership,  or  for  an 
atceonnting  between  partners,  or  affecting  the  continued  prosecution  of  the 
iKisuiess,  the  court  may,  in  ite  discretion,  by  order,  authorize  the  partnership 
business  to  be  continued,  during  the  pendency  of  the  action  by  one  or  more 
of  the  partners,  upon  their  executing  and  filing  with  the  clerk  an  undertak- 
ing, in  such  a  sum  and  with  fsuch  sureties  as  the  order  prescribes,  to  the 
ef^ct  that  they  will  obey  all  orders  of  the  court,  in  the  action,  and  perform 
all  things  which  the  judgment  therein  requires  them  to  perform.  The  court 
may  impose  such  other  cojiditions,  as  it  deems  proper,  and  may  in  ita 
discretion  at  any  time  thereafter  require  a  new  undertaking  to  be  given* 
^he  court  mav  also  ascertain  the  value  of  the  partnership  property,  and  of 
the  interest  of  the  respective  partners  by  a  reference  or  otherwise,  and  may 
direct  an  accounting  between  any  of  the  partners;  and  the  judgment  may 
make  such  provision  for  the  payment  to  the  retiring  partners,  for  their  inter- 
tet,  and  with  respect  to  the  rights  of  creditors,  the  title  to  the  partnership 
ptoperty,  and  otherwise,  as  justice  requires,  with  or  without  the  appointmeufe 
of  a  receiver,  or  a  sale  of  the  partnership  property. 
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CHAPTER  XVI. 

ACTIONS  IN  BEHALF  OP  THE  PEOPLE,  AND  SPECIAL  PROCEED- 
INGS  INSTITUTED,  IN  THEIR  BEHALF,  BY  STATE  WRIT. 

TITLE    I. — AcmoNS  in  bshalf  of  thb  pboplb. 

TITLE  IL — Spsgial  fbocbbdinqs  institutbd  by  statb  wbit. 


TITLE  I. 
Actions  in  hehoHf  of  the  people. 

hxnoiM  1.  Action  against  the  nsnrper  of  an  office  or  franchiae. 

2.  Action  to  vacate  letters  patent 

3.  Action  for  a  fine,  penalty,  or  forfeiture,  or  upon  a  forfeited  recognizance. 

4.  Certain  actions,  rounded  upon  the  Bpoliation,  or  other  misappropriation  of 

public  property. 
6.  Action  to  recover  property  escheated,  or  forfeited  for  treason. 
6.  Miscellaneous  provisions^  relating  to  actions,  etc.,  in  behalf  of  the  pe^le. 

ARTICLE  FIRST. 
Acnov  JLOAnrer  thb  Ususfbr  of  ah  Qfficb  ob  FBAiiCBnn. 

Saonov  1948.  Attome|^-General  may  maintain  action. 

1949.  Proceedings  when  complaint  names  rightful  incumbent. 

1950.  Action  triable  by  jurv. 

1951.  Assumption  of  <mce  by  person  entitled. 

1952.  Proceedings  to  obtain  books  and  papers. 

1953.  Damages;  how  recovered. 

1954.  One  action  against  several  persons. 

1955.  When  injunction  may  be  granted. 

1956.  Final  Judgment  in  action  for  usuiping  office,  etc. 

§  1948.  Attomey-Oenairal  may  maintain  action.  The  Attorney-General 
may  maintain  an  action,  upon  his  own  information,  or  upon  the  complaint  of 
a  private  person,  in  either  of  the  following  cases : 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfully  holds  or  exer- 
cises, within  the  State,  a  franchise,  or  a  public  office,  civil  or  military,  or  an 
office  in  a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  or  suffered  an 
act  which  by  law  works  a  forfeiture  of  his  omce. 

3.  Against  one  or  more  persons  who  act  as  a  corporation,  within  the  State, 
without  being  duly  incorporated ;  or  exercise,  within  the  State,  any  corporate 
right8,'priviiege8,  or  franchises,  not  granted  to  them  by  the  law  of  the  State. 

§  IMO.  FroceacUngB  wfien  complaint  names  xig^tM  incmnbent.    In 

an  action,  brought  as  prescribed  in  the  last  section,  for  usurping,  intruding 
into,  unlawfully  holding,  or  exercising  an  office,  the  Attomey-C^neral,  be* 
sides  stating  the  cause  of  action  in  the  complaint,  may,  in  his  discretion,  set 
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forth  therein  the  name  of  the  person  rightfully  entitled  to  the  office,  and  the 
facts  showing  his  right  thereto ;  and  thereupon,  and  upon  proof,  b/  afEdavit, 
that  the  defendant,  by  means  of  his  usurpation  or  intrusion,  has  received  any 
fees  or  emoluments  belonging  to  the  office,  an  order  to  arrest  the  defendant 
may  be  granted  by  the  court,  cr  a  judge.  The  provisions  of  title  first  of 
chapter  seventh  of  this  act  apply  to  such  an  order,  and  the  proceedings  there- 
upon and  subsequent  thereto,  except  where  special  provision  is  otherwise 
made  in  this  title.  For  that  purpose,  the  order  is  deemed  to  have  been  made 
as  prescribed  in  section  549  of  this  act.  Judgment  may  be  rendered  upon 
the  right  of  the  defendant,  and  of  the  party  so  alleged  to  be  entitled ;  or 
only  upon  the  right  of  the  defendant,  as  justice  requires. 

§  1950.  Action  triable  by  jury.  An  action,  brought  as  prescribed  in  this 
article,  is  triable,  of  course  and  of  right,  by  a  jury,  in  like  manner  as  if  it 
was  an  action  specified  in  section  9C8  of  this  act,  and  without  procuring  an 
order,  as  prescribed  in  section  970  of  this  act. 

§  1951.  AssmnptLoii  of  office  by  person  entitled.  Where  final  judfl«- 
ment  is  rendered  upon  the  right  and  in  favor  of  the  person  so  alleged  to  be 
entitled,  he  may,  after  taking  the  oath  of  office,  and  giving  an  official  bond, 
as  prescribed  by  law,  take  upon  himself  the  execution  of  the  office.  He 
must,  immediately  thereafter,  demand  of  the  defendant  in  the  action, 
delivery  of  all  the  books  and  papers  in  the  custody,  or  under  the  control,  of 
the  defendant,  belonging  to  tne  office  from  which  the  defendant  has  been  so 
excluded. 

§  1952.  Proceedings  to  obtain  books  and  papers.  If  the  defendant 
renisea  or  neglects  to  deliver  any  of  the  books  and  papers,  demanded  as  pre- 
scribed in  the  last  section,  he  is  guilty  of  a  misdemeanor ;  and  the  same 
proceedings  must  be  taken,  to  compel  the  delivery  thereof,  as  are  now  or 
shall  hereafter  be  prescribed  by  law,  where  a  person  who  has  held  an  office, 
refuses  or  neglects  to  deliver  the  official  books  or  papers  to  his  successor. 

§  1933.  Damages ;  how  recovered.  Where  final  judgment  has  been 
rendered,  upon  the  right  and  in  favor  of  the  person  so  alleged  to  be  enti- 
tled, he  may  recover,  by  action,  against  the  defendant,  the  damages  which 
he  has  sustained,  in  consequence  of  the  defendant's  usurpation,  intrusion 
into,  unlawful  holding,  or  exercise  of  the  office.     [Am'd  Ch.  399  op  1884.] 

§  1954.  One  action  against  several  pexsons.  Where  two  or  more  per- 
sons claim  to  be  entitled  to  the  same  office  or  franchise,  the  Attorney- 
Greneral  may  bring  the  action  against  all,  to  determine  their  respective 
rights  thereto. 

§  1955.  When  ixqunctlon  may  be  granted.  In  an  action,  brought  as 
prescribed  in  subdivision  third  of  section  1948  of  this  act,  the  final  judg- 
ment, in  favor  of  the  plaintiff,  must  perpetually  restrain  the  defendant  or 
defendants,  from  the  commission  or  continuance  of  the  act  or  acts  com- 
plained of.  A  temporary  injunction  to  restrain  tho  commission  or  continu- 
ance thereof,  may  be  grant^ed,  upon  proof,  by  affidavit,  that  the  defendant 
or  defendants  enjoined  have  acted  as  a  corporation,  within  the  State,  without 
being  duly  incorporated,  or  have  usurped,  exercised,  or  claimed,  within  the 
State,  a  franchise,  liberty,  or  corporate  right,  not  granted  to  them  hy  law. 
The  provisions  of  title  second  of  chapter  seventh  of  this  act  apply  to  such 
a  temporary  injunction,  and  the  proceedings  thereupon,  except  where  special 
provision  is  otherwise  made  in  this  title.  For  that  purpose,  the  injunction 
order  is  deemed  to  have  been  granted  as  prescribed  in  section  603  of  this 
act. 
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§  1956.  Final  judgment  in  action  for  nsorping  office,  etc.  In  any- 
other  action,  brought  as  prescribed  in  this  article,  where  a  defendant  is 
adjudged  to  be  guilty  of  nsurping  or  intruding  into,  or  unlawfully  hold- 
ing or  exercising,  an  office,  franchise,  or  privilege,  final  judgment  must  be 
rendered,  ousting  and  excluding  him  there&om,  and  in  favor  of  the  people 
or  the  relator,  as  the  case  requires,  for  the  costs  of  the  action.  As  a  part 
of  the  final  judgment,  the  court  may  in  its  discretion,  also  award,  that  the 
defendant,  or,  where  there  are  two  or  more  defendants,  that  one  or  more  of 
them,  pay  to  the  people  a  fine,  not  exceeding  two  thousand  dollars.  The 
judgment  for  the  fine  may  be  docketed,  and  execution  may  be  issued  there- 
upon, in  favor  of  the  people,  as  if  it  had  been  rendered  in  an  action  to 
recover  the  fine.  The  fine,  when  collected,  must  be  paid  into  the  treasury 
of  the  State. 

ARTICLE  SECOND. 

Acriosr  to  vacultb  LKCTBBS-PA'nnrr. 

Bmrnos  1957.  Wlien  Attomey-Q^neral  may  maintain  action. 

1958.  Action  triable  by  jury. 

1959.  Copy  of  judgfment-rdll  to  be  filed,  etc. 

1960.  Ti*anscript  to  be  sent  to  comity  clex^,  etc. 

§  1957.  When  Attomey-G-enairal  may  maintain  actioiL  The  Attor- 
ney-General may  maintain  an  action  to  vacate  or  annul  lettera-patent, 
granted  by  the  people  of  the  State,  in  either  of  the  following  cases : 

1.  Where  they  were  obtained  by  means  of  a  fraudulent  suggestion,  or  con- 
cealment of  a  material  fact,  made  by,  or  with  the  knowledge  or  consent  of, 
the  person  to  whom  they  were  issued. 

2.  Where  they*  were  issued  in  ignorance  of  a  material  fact,  or  through 
mistake. 

3.  Where  the  patentee,  or  those  claiming  under  him,  have  done  or  omitted 
an  act,  in  violation  of  the  terms  and  conditions  upon  which  the  letters-patent 
were  granted,  or  have  by  any  other  means,  forfeited  the  interest  acquired 
under  the  same. 

Whenever  the  Attomey-G^eneral  has  good  reason  to  believe,  that  any  act 
or  omission,  specified  in  this  section,  can  be  proved,  and  that  the  person  to 
be  made  defendant  has  no  sui&cient  legal  defence,  he  must  commence  such 
an  action. 

g  1958.  Action  triable  by  jury,  An  action,  brought  as  prescribed  in 
this  article,  is  triable,  of  course  and  of  right,  by  a  jury,  as  if  it  was  an  action 
specified  in  section  968  of  this  act,  and  without  procuring  an  order,  as  pre- 
scribed in  section  970  of  this  act. 

g  1959.  Copy  of  judgment-roll  to  be  filed,  etc.  Where  final  judgment, 
vacating  or  annulling  letters-patent,  is  rendered  in  an  action,  brought  as 
prescribed  in  the  last  section,  the  Attorney-Gteneral  must  cause  a  copy  of  the 
judgment-roll  to  be  forthwith  filed  in  the  office  of  the  Secretary  of  State ; 
who  must  make  an  entry,  in  the  records  of  the  commissioners  of  the  land 
office,  stating  the  substance  and  effect  of  the  judgment,  and  the  time  when 
the  judgment-roll  was  filed.  The  real  property,  granted  by  those  letters- 
patent;  may  thereafter  be  disposed  of  by  the  commissioners  of  the  land  office, 
as  if  the  letters-patent  had  not  been  issued. 

g  1960.  transcript  to  be  sent  to  county  derk,  etc.  Immediately  after 
making  the  entry  prescribed  in  the  last  section,  the  Secretary  of  State  must 
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transmit  a  certified  transcript  thereof  to  the  clerk,  or  tke  roister,  as  the 
case^  requires,  of  each  county,  in  which  the  real  property  affected  by  the 
judgment  is  situated.  The  clerk  or  register  must  nle  it ;  and,  if  the  letters- 
patent  are  recorded  in  his  office,  he  miust  note  the  contents  of  the  transcript 
in  the  margin  of  the  record. 


ABTICLE  THIRD. 

Aonov  won  ▲  Foni^  Pvaltt,  ob  ForfbitdbBv  ob  upoir  ▲  fobfktbd  RaooavizAVOB. 

Qmunov  1961.  When  action  cannot  be  maintained. 

1962.  Action  for  forfeiture,  etc. 

1963.  Mone^  recovered ;  how  dispoeed  of. 

1964.  Certain  proceedings  in  the  action  regulated. 
1966.  Recognizance ;  how  forfeited. 

1966.  Action  on  recognizance. 

1967.  Money  received  by  district-attorney ;  how  disposed  of. 

1968.  District-attorney  to  render  aoconnU 

§  1961.  When  actioa  oannot  be  maintained.  Whenerer,  b^  the 
sion  of  the  general  term  of  the  supreme  court,  or  of  a  superior  city  court,  a 
construction  is  given  to  a  statute,  an  act  done,  in  good  faith,  and  in  con- 
formity to  that  construction,  after  the  decision  was  made,  and  before  a 
reversal  thereof  by  the  court  of  appeals,  is  so  fax  valid,  that  the  party  doiuK 
it  is  not  liable  to  any  penalty  or  forfeiture»  for  an  act  that  was  adjudged 
lawful  by  the  decision  of  the  court  below.  JBut  this  section  does  not  control 
or  affect  the  decision  of  the  court  of  appeals,  upon  an  appeal  actually  taken 
before  the  reversal. 

§  1962.  Action  for  fbrfUtore,  etc.  Where  real  or  personal  property  has 
been  forfeited,  or  a  penalty  incurred,  to  the  people  of  the  State,  or  to  an 
officer,  for  their  use,  pursuant  to  a  provision  of  law,  the  Attorney-General,  or 
the  district-attorney  of  the  county  in  which  the  action  is  triable,  must  bring 
an  action  to  recover  the  property  or  penalty,  in  a  court  having  jurisdiction 
thereof.  Where  the  supreme  court  and  a  justice's  court  have  concurrent 
jurisdiction  of  the  action,  it  may  be  brought  in  either,  at  the  election  of  the 
Attorney-General  or  district-attorney.  A  recovery  in  such  an  action  bars  a 
recovery,  in  any  other  action,  brought  for  the  same  cause. 

§  1963.  Money  recovered ;  how  disposed  o£  Money  recovered  in 
such  an  action,  which  is  not  otherwise  specially  granted  or  appropriated  by 
law,  must,  when  collected,  be  paid  into  the  treasury  of  the  State. 

S1964.  Certain  proceedings  in  the  action  regulated.    Sections  1897 
1898  of  this  act  apply  to  an  action,  brought  as  prescribed  in  the  last  two 
sections. 

§  1966.  Recognisance,  how  forfeited.  Where  the  condition  of  a  recog- 
nizance is  broken,  an  order  of  the  court,  directing  the  prosecution  of  tne 
recognizance,  is  a  sufficient  forfeiture  thereof. 

§  1966.  Action  on  recognizance.  Where  a  reco^zance  to  the  people  is 
forfeited,  the  district-attorney  of  the  county  in  which  it  was  taken,  must, 
unless  the  court  otherwise  directs,  forthwith  bringing  an  action  to  recover  the 
I)enalty  thereof.  It  is  not  necessary,  in  such  an  action,  to  allege  dt  prove 
any  damages,  by  reason  of  the  breach  of  the  condition ;  but  where  the  people 
are  entitled  to  judgment  therein,  they  must  have  judgment  absolute,  for  the 
penalty  of  the  recognizance. 
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g  1967.  Money  received  by  distziet-attomey ;  how  diqxMed  oC 

Within  thirty  days  after  a  diBtrict-attorney  receives  or  collects  money  qpon 
a  recognizance,  or  for  a  penalty  or  forfeiture,  belonging  to  the  county,  he 
must  pay  it  to  the  county  treasurer  of  his  county,  deducting  only  his  neces- 
sary msbursements ;  except  that,  where  he  does  not  receive,  as  his  compen- 
sation, a  salary  fixed  pursuant  to  lavs,  the  county  court  may,  by  an  order 
entered  in  its  minutei^  allow  him  to  retain  also  a  sum,  specified  in  the  order, 
tor  his  reasonable  costs  and  expenses,  and  a  reasonable  counsel  fee. 

§  1968.  Distiiet^attomey  to  render  acconnt  Each  district-attorney 
must  render  to  the  first  term  of  the  county  court  of  his  county,  held  in  each 
calendar  year,  a  written  account,  verified  by  his  affidavit,  of  all  actions 
brought  by  him  upon  recognizances,  or  for  penalties  or  forfeitures  belonging 
to  the  county,  or  to  the  State ;  of  all  his  proceedings  therein ;  of  all  judg* 
ments  recovered  by  him  therein ;  and  of  all  money,  collected  by  him  from 
any  person,  belonging  to  the  county  or  to  the  State.  This  section  applies 
to  a  district-attorney  who  has  gone  out  of  office,  during  the  preceding 
calendar  year. 

ABTICLB  FOURTH. 

CsBTAnr  Acnoirfl,  romnxBD  jjfos  thv  Spoliatioh,  or  othhb  MisAFFBOPBiAnoir  ov  fubuo 

Propbbtt. 

SBcrnoH'  1969.  Action  in  court  of  the  State  for  public  fonds  illegally  obtained,  con* 

verted,  etc. 

1970.  Stay  of  other  domestic  actions ;  parties  thereto  to  be  bit>iight  in. 

1971.  ActionSy  etc.,  in  foreign  coorts. 

1972.  Money,  damages,  etc,  vest  in  people,  on  commencement  of  action. 
1978.  Limitation  of  action. 

1974.  Ultimate  disposition  of  proceeds  of  action  in  conrt  of  the  State. 

1975.  Id. )  upon  petition  of  corporation,  etc.,  aggrieved. 

1976.  Attomey-Cfeneral  must  bring  action, 

§  1969.  Action  In  court  of  the  State  for  poblio  fiinde  UlegaUx 
omained,  converted,  etc.  Where  any  money,  funds,  credits,  or  other 
property,  held  or  owned  by  the  State,  or  held  or  owned,  officially  or  other- 
ivise,  for  or  in  behalf  of  a  governmental  or  other  public  interest,  by  a  domestic 
municipal,  or  other  public  corporation,  or  by  a  board,  officer,  custodian, 
agency,  or  agent  of  the  State,  or  of  a  city,  county,  town,  village,  or  other 
division,  subdivision,  department,  or  portion  of  the  State,  has  heretofore 
been,  or  is  hereafter,  without  right  obtained,  received,  converted,  or  disposed 
of,  an  action  to  recover  the  same,  or  to  recover  damages,  or  other  compensa- 
tion, for  so  obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same,  or  both,  may  be  maintained  oy  the  people  of  the  State,  in  any  court 
of  the  State  havinj^  jurisdiction  thereof,  ^though  a  right  of  action,  for  the 
same  cause,  exists  oy  law  in  some  other  public  authority,  and  whether  an 
action  therefor,  in  favor  of  the  latter,  is  or  is  not  pending,  when  the  action 
in  flavor  of  the  people  is  commenced. 

g  1970.  Stayof  oOier  domeetic  actions;  parties  thereto  to  be 
bronght  in.  where  an  action  is  commenced  by  the  people,  for  a  cause 
specified  in  the  last  section,  the  court  in  which  it  is  brought,  may,  upon 
the  application  of  any  partrv  thereto,  grant  an  order  staying  proceedings  in 
any  other  action,  brougnt,  for  the  same  cause,  in  the  same  or  any  other  court 
of  the  State,  by  a  public  authority,  other  than  the  people ;  and,  if  necessary 
or  proper,  it  may  vacate  any  order  or  interlocutory  Judgment,  made  or  ren- 
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dered  in  such  an  action ;  and  it  may,  by  the  same  order,  or  by  a  sabsequent 
order,  granted  upon  the  application  of  any  party  to  either  action,  direct  that 
any  party  to  the  action  bo  stayed,  be  brought  in,  as  a  party  to  the  action 
commenced  by  the  people. 

§  1971.  ActiODfi^  etc.,  In  fbrcdgn  cohHb.    The  people  of  the  State  may 

commence  and  maintain,  in  their  own  name,  or  otherwise,  as  is  allowable, 
one  or  more  actions,  suits  or  other  judicial  proceedings,  in  any  court,  or 
before  any  tribunal,  of  the  United  States,  or  of  any  other  State,  or  of  any 
territory  of  the  United  States,  or  of  any  foreign  country,  for  any  cause  speci- 
fied in  the  last  section  but  one. 

§  1972.  Money  damagee,  etc.,  vest  in  people  on  oommencement  of 
action.  Upon  the  commencement,  by  the  people  of  the  State,  of  any  action, 
Buit,  or  other  judicial  proceeding,  as  prescribed  in  this  article,  the  entire 
cause  of  action,  including  the  title  to  the  money,  funds,  credits  or  other 

Sroperty,  with  respect  to  which  the  suit  or  action  is  brought,  and  to  the 
amages  or  other  compensation,  recoverable  for  the  obtaining,  receipt,  pay- 
ment, conversion,  or  disposition  thereof,  if  not  previously  so  vested,  is  trans- 
ferred to,  and  becomes  absolutely  vested  in,  the  people  of  the  State. 

§  1973.  Limitation  of  action.  The  people  of  the  State  will  not  sue  for  a 
cause  of  action,  specified  in  this  article,  unless  it  accrued  within  ten  years 
before  the  action  is  commenced. 

§  1974.  Ultimate  disposition  of  proceeds  of  action,  in  comt  of  the 
SlAte.  Any  court  of  the  State,  in  which  an  action  is  brought  by  the  people^ 
as  prescribed  in  this  article,  may,  by  the  final  judgment  therein,  or  by  a 
subsequent  order,  direct  that  any  money,  funds,  damages,  credits  or  other 
property,  recovered  by,  or  awarded  to,  the  plaintiff  therein,  which,  if  that 
action  had  not  been  brought,  would  not  have  vested  in  the  people,  be  dis- 
posed of,  as  justice  requires,  in  such  a  manner  as  to  re-instate  the  lawful 
custody  thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the  objects 
and  purposes  for  which  they  were  authorized  to  be  raised  or  procured;  after 
paying  into  the  State  treasury,  out  of  the  proceeds  of  the  recovery,  all 
expenses  incurred  by  the  people  in  the  action. 

§  1975.  Id. ;  upon  petition  of  corporation,  etc.,  aggrieved.  Any  cor^ 
poration,  board,  officer,  custodian,  agency,  or  agent,  may,  in  behalf  of  any 
city,  county,  town,  village,  or  other  division,  subdivision,  department,  or  por- 
tion of  the  State,  which  was  not  a  party  to  an  action,  brought  as  prescribed 
in  this  article,  and  which  claims  to  be  entitled  to  the  custody  or  disposition 
of  any  of  the  money,  funds,  damages,  credits,  or  other  property,  recovered 
by,  or  awarded  to  the  plaintiff,  by  the  final  judgment  in  the  action,  or  any 
of  the  proceeds  thereof,  and  not  disposed  of  as  prescribed  in  the  last  section^ 
present,  at  any  time  after  the  actual  collection  of  the  money,  and  its  pay- 
ment into  the  State  treasury,  or  the  actual  receipt  of  the  property  by  the 
people,  to  the  supreme  court,  at  a  special  term  thereof  held  in  the  county  of 
Albany,  a  verified  petition,  setting  forth  the  facts,  and  praying  for  the  relief 
to  which  he  or  it  is  entitled.  Notice  of  the  application  and  a  copy  of  the 
petition  must  be  served  upon  the  Attomey-Gteneral,  Upon  the  hearing  the 
court  may  make  such  a  final  order,  as  justice  requires,  for  the  disposition  of 
the  money  or  other  property,  as  prescribed  in  the  last  section. 

§  1976.  Attomey-Gkeneral  mnst  bring  action.  The  Attorney-Qeneral 
must  commence  an  action,  suit,  or  other  judicial  proceeding,  as  prescribed  in 
this  article^  whenever  he  deems  it  for  the  interest  of  the  people  of  the  State» 
60  to  do ;  or  whenever  he  is  so  directed,  in  writing,  by  the  governor. 
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ABTICLE  PIPTH. 

Aanos  to  bbootbb  Pbofbbtt  bschbatbd,  or  fobfbitbd  fob  TssAflOv. 

Saonoir  1977.  Attomev-General  to  bring  ejectment  for  real  property,  escheated  or  for* 

1978.  Notice  to  be  published  before  trial  or  judCTaent. 

1979.  When  unknown  claimants  may  be  made  defendants. 

1980.  Effect  of  judgment  against  unknown  claimants. 

1981.  Attorney-General  to  report  recoveries  to  commissioneTB  of  land  office. 

1982.  Action  to  recover  personal  property  forfeited  for  treason. 

§  1977.  Attomey-GheiiAral  to  bring  qectment  for  real  property,  ea* 
chaated  or  forfisitad.  Whenever  the  Attomey-Gtoneral  has  good  reason  to 
believe,  that  the  title  to,  or  right  of  possession  of,  any  real  property,  has 
Tested  in  the  people  of  the  State,  by  escheat,  or  by  conviction  or  outlawry 
for  treason,  he  must  commence  an  action  of  ejectment,  to  recover  the  prop- 
erty. 

§  1978.  Notice  to  be  published  befbre  trial  or  judgment.  The  Attor^ 
ney-Gfeneral  must  cause  a  notice,  specifying  the  names  of  the  parties,  and 
ihe  object  of  the  action,  and  containing  a  brief  description  of  the  property 
affected  thereby,  to  be  published  in  the  newspaper  printed  at  Albany,  in 
-which  legal  notices  are  required  to  be  published,  in  a  newspaper  published 
in  the  city  of  New  York,  and  in  a  newspaper  published  in  each  county  in 
which  any  part  of  the  property  is  situated,  at  least  once  in  each  week,  for 
twelve  successive  weeks,  before  an  issue  of  fact,  joined  in  the  action,  is 
brought  to  trial ;  or,  where  judgment  is  rendered  therein  in  favor  of  the 
plaintiff,  otherwise  than  upon  the  trial  of  an  issue  of  fact,  before  final  judg- 
ment is  rendered. 

§  1979.  VThea  imknown  claimants  may  be  made  defendants.    If  the 

property  is  not  occupied,  and  no  person  is  known  to  the  Attorney-General,  as 
claiming  title  thereto,  the  defendant  or  defendants  may  be  designated  aa 
**  nnknown  claimants,"  without  any  other  description.  In  all  other  respects, 
section  451  of  this  act  applies  to  an  action,  in  which  the  defendant  or  defend- 
ants are  thus  designated. 

§  1980.  Eflfect  of  judgment  against  unknown  claimants.  Where,  in 
an  action  of  ejectment,  to  recover  property  alleged  to  be  escheated,  brought 
as  prescribed  in  the  last  section,  final  judgment  in  favor  of  the  people  is  ren- 
dered against  unknown  claimants,  and  the  real  property  recovered  thereby 
is  afterwards  sold  and  conveyed,  under  the  direction  of  the  commissioners 
of  the  land  office,  the  judgment  is  conclusive  upon  the  title  of  that  property, 
as  against  all  persons,  except  those  who  commence  an  action  of  ejectment 
for  we  recovery  thereof,  or  of  a  part  thereof,  within  five  years  after  the  final 
judgment  was  rendered  in  the  action  in  favor  of  the  people,  and  the  judg- 
ment-roll was  filed  thereupon.  But  section  875  of  this  act  applies  to  such 
an  action. 

§  1981.  Attomey-Oeneral  to  report  recoveries  to  commissionerB  of 
land  office.  The  Attorney-General  must,  from  time  to  time,  make  a  report 
to  the  commissioners  of  the  land  ofSlce,  of  all  real  property  recovered  by  the 
people,  in  an  action  brought  pursuant  to  this  article. 

1982.  Action  to  recover  penonal  property  forfUted  for  treason, 
ere  personal  property  is  forfeited  to  the  people,  upon  a  conviction  or  out* 
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lawiy  for  treasoiii  the  Attamey-Geneial  mnst  bring,  and  may  maintain,  an 
action  to  recover  the  same,  or  tibe  value  thereof,  or  such  other  action,  founded 
upon  the  forfeiture,  as  might  be  maintained  by  a  private  person,  who  had 
acquired  title  to  the  property. 

ARTICLE  SIXTH. 
MiscHLLAinious  PBoymoinB,  BBLA.TDra  to  Aonoira,  bto.,  nr  Bbhalv  of  ctb  Pbofis. 

fiBCTioff  1983.  Scire  fiuuas,  quo  warranto,  etc.,  abolished. 

1984.  Actions  to  be  brought  in  the  name  of  the  people. 

1985.  Judgment  for  costs  may  be  taken  against  the  people. 

1986.  Relator ;  when  to  be  joined  as  plaintijS';  compensation  of  Attomev-GeneraL 

1987.  Costs ;  how  collected  against  corporation  and  usurpers  of  franchise. 

1988.  Joinder  of  causes  of  action  against  same  person. 

1989.  Consolidation  of  actions  against  several  defendants. 

1990.  When  people,  municipal  corporation,  etc.,  not  required  to  give  security. 

§  1983.  Scire  &cia8,  quo  warranto,  etc.,  aboliahed.  The  writ  of  scire 
faaasy  the  writ  of  quo  warranto,  and  proceedings  by  information  in  the 
nature  of  quo  warranto,  have  been  abolished.  The  relief  formerly  obtained 
by  means  of  either  of  those  writs,  may  be  obtained  by  action,  where  an 
appropriate  action  therefor  is  prescribed  in  this  act. 

§  1984.  Actions  to  be  broi^t  In  the  nameof  the  people.  An  action, 
brought  as  prescribed  in  this  title,  except  an  action  to  recover  a  penalty  or 
forfeiture,  expressly  fiven  by  law  to  a  particular  officer,  must  be  brought  in 
the  name  of  the  people  of  the  State ;  and  the  proceedings  therein  are  the 
same,  as  in  an  action  by  a  private  person,  except  as  otherwise  specially  pre<> 
scribed  in  this  title. 

8 1985.  Judgment  for  coatB  may  be  taken  against  the  people.  Where 
jaogment  is  rendered,  or  a  final  order  is  made,  against  the  people,  in  a  civil 
action  brought,  or  special  proceeding  instituted,  in  their  name,  by  a  public 
officer,  pursuant  to  a  provision  of  law,  it  must  be  to  the  same  effect,  and  in 
the  same  form,  as  against  a  private  individual,  who  brings  a  like  action,  or 
institutes  a  like  special  proceeding,  except  as  otherwise  specially  prescribed 
by  law.    But  an  execution  shall  not  be  issued  against  the  people. 

§  1986.  Relator;  wbento  be  joined  as  plaintiff;  oompeosattop  at 
Aftomey-GheneraL  When  an  action  is  brought  by  the  Attomey-Oeneral, 
as  prescribed  in  this  title,  on  the  relation  or  information  of  a  person,  having 
an  interest  in  the  question,  the  complaint  must  allege,  and  the  title  of  the 
action  must  show,  that  the  action  is  brought  upon  the  relation  of  that  person. 
In  such  a  case,  the  Attomey-Greneral  must,  as  a  condition  of  bringing  the 
action,  require  the  relator  to  give  satisfactory  security  to  indemnify  the 
people,  against  the  costs  and  excuses  thereof.  Where  security  is  so  £^ven, 
the  Attomey-Greneral  is  entitled  to  compensation  for  his  services,  to  be  paid 
by  the  relator,  in  like  manner  as  the  attorney  and  counsel  for  a  private 
person. 

§  1987.  Costs ;  how  collected,  against  coiporation  azid  nsnxpeis  of 
franchise.  Where  final  judgment  in  an  action,  brought  as  prescribed  in 
this  title,  is  rendered  against  a  corporation,  or  persons  claiming  to  be  a  cor- 
poration, the  court  may  direct  the  costs  to  be  collected  by  execution  against 
any  of  the  persons  claiming  to  be  a  corporation ;  or  by  warrant  of  attach- 
ment, or  other  process,  agauirt  the  person  of  any  director  or  otber  officer  at 
the  corporation. 
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§  1988.  Joindar  of  causes  of  action  against  same  pezson.  Where 
two  or  more  causes  of  action  exist,  in  favor  of  the  people,  against  the  same 
person,  for  money  due  upon,  or  damages  for  the  non-performance  of,  one  or 
more  contracts  of  the  same  nature,  the  Attorney-Genera!  must  join  aJl  those 
causes  in  one  action. 

§  1989.  Ck>n8olidation  of  actions  against  several  defendant&    Wheie 

two  or  more  actions,  brought  in  behalf  of  the  people,  upon  the  same  mort- 
gage  or  other  contract,  are  pending  against  separate  defendants,  claiming 
or  defending  under  the  same  title,  the  Attorney-General  must,  upon  the 
reqaest  of  the  defendants,  cause  them  to  be  consolidated  into  one  action ; 
and  only  one  bill  of  costs  can  be  taxed  against  the  defendants. 

§  1990.  When  people,  municipal  coxporation,  etc.,  not  reqnired  to 
g|vo  secnxity.  Each  provision  of  this  act,  requiring  a  party  to  give 
secnrity,  for  the  purpose  of  procuring  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  or  as  a  condition  of  obtaining  any  other 
relief,  or  taking  any  proceeding;  or  allowing  the  court,  or  a  judge,  to 
require  such  security  to  be  given ;  is  to  be  construed,  as  excluding  an  action 
btonght  by  the  people  of  the  State,  or  by  a  domestic  municipal  corporation, 
or  IrfT  a  pablic  officer,  in  behalf  of  the  people,  or  of  such  a  corporation ;  except 
whero  the  security,  to  be  given  in  such  an  action,  is  specially  regulated  oj 
the  provision  in  question. 


TITLE  II. 

Special  prooeedinga  instituted  by  Skae  wriL 

1.  ProviBiona  applicable  to  two  or  more  State  writs. 

2.  The  writ  of  habeas  corpus,  to  bring  up  a  person  to  testiiV. 

8.  The  writ  of  habeas  corpus,  and  the  writ  or  certiorari,  to  inquire  into  the  cause 
of  detention. 

4.  The  writ  of  mandamus. 

5.  The  writ  of  prohibition. 

6.  The  writ  of  assessment  of  damages. 

7.  The  writ  of  certiorari,  to  review  the  determination  of  an  inferior  tribonaL 

ABTICLE  FIBST. 

PBOVmOHS  AFPUOABLB  TO  TwO  OB  MORB  StATB  WbITS. 

1991.  state  writs  enumerated. 

1992.  To  be  under  seal  of  proper  court. 

1993.  State  wiit  at  the  instance  of  the  people. 

1994.  Relator,  when  Joined  with  people ;  parties  bow  styled* 

1995.  Parties  may  appear  by  attomev. 

1996.  Allowance  to  be  indorsed  and  edgned. 

1997.  Final  order ;  certain  proceedings  same  as  in  actions. 
Iff98.  When  writ  returnable. 

1999.  How  served. 

2000.  Habeas  corpas,  how  served  |  fees  and  undertaking,  when  reqoiied* 
9001.  Fees  to  persons  not  officers. 

2003.  Last  two  sections  qualified. 

2003.  Mode  of  serving  writ,  when  person  conoeals  himaeH  etc* 

2004.  Person  served  to  obey  habeas  corpus. 
2006.  Id. ;  as  to  certiorari. 

2006.  Time  of  returning  habeas  corpus. 

2007.  Punishment  for  non-payment  of  costs. 
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§  1991.  State  wzits  enmnerated.  The  writ  of  habeas  corpus  to  bring  ap 
a  person  to  testify,  or  to  answer ;  the  writ  of  habeas  corpus,  and  the  writ 
of  certiorari,  to  inquire  into  the  cause  of  detention;  the  writ  of  mandamus; 
the  writ  of  prohibition ;  the  writ  of  assessment  of  damages,  which  is  sub- 
stituted for  the  writ  heretofore  known  as  the  writ  of  ad  quod  damnum ; 
and  the  writ  of  certiorari  to  review  the  determination  of  an  inferior  tri- 
bunal, which  may  be  called  the  writ  of  review,  shall  hereafter  be  styled^ 
collectively,  State  writs. 

§  1992.  To  be  under  seal  of  oourt  A  State  writ  must  be  issued  under 
the  seal  of  the  court,  by  which  it  is  awarded.  Where  it  is  allowed  by  a 
judge  out  of  court,  and  is  returnable  before  a  court  of  record,  it  must  be 
issued  under  the  seal  of  the  court  before  which  it  is  returnable.  Where  it 
is  returnable  before  a  judge  out  of  court,  or  before  a  body  or  tribunal,  other 
than  a  court  of  record,  it  must  be  issued  under  the  seal  of  the  supreme 
court.  Where  the  seal  of  the  supreme  court  is  to  be  used,  as  prescribed  in 
this  section,  it  may  be  the  seal  of  the  county  wherein  the  writ  is  awarded, 
or  wherein  it  is  returnable. 

§  1993.  State  writ  at  the  instance  of  the  people.  Where  a  State  writ 
is  required,  in  an  action  or  special  proceeding,  civil  or  criminal,  to  which 
the  people  are  a  party,  or  in  which  they  are  interested,  it  may  be  awarded 
upon  the  application  of  the  Attorney-General,  or  of  the  district  attorney  hav- 
ing charge  of  the  action  or  special  proceeding ;  and  the  indorsement  of  the 
allowance  thereof  must  state,  that  it  was  issued  upon  such  application. 

§  1994.  Relator  when  joined  with  people ;  parties,  how  styled. 

A  State  writ  must  be  issued  in  behalf  of  the  people  of  the  State;  but 
■where  it  is  awarded  upon  the  application  of  a  private  person,  it  must  show 
that  it  was  issued  upon  the  relation  of  that  person.  The  officer  or  other 
person,  against  whom  the  writ  is  issued,  shall  be  styled  the  defendant 
therein.  * 

§  1995.  Parties  may  appear  by  attorney.  The  parties  to  a  special  pro- 
ceeding instituted  by  the  State  writ,  may  appear  by  attorney,  with  like  effect 
as  in  an  action  brought  in  the  supreme  court ;  but  a  return  to  such  a  writ 
must  be  made  under  the  hand  of  the  defendant,  except  in  a  case  where  it  is 
otherwise  specially  prescribed  by  law,  or  where  the  court  or  judge,  for  good 
cause  shown  by  affidavit,  otherwise  directs.  Where  the  Attorney-General  or 
the  district-attorney  does  not  appear  for  the  people,  the  attorney  for  the 
relator  is  deemed  also  the  attorney  for  the  people. 

§  1996.  Allowance  to  be  indorsed  and  signed.  The  presiding  judge  of 
a  court,  by  which  a  State  writ  is  awarded,  or  the  judge  who  allows  such  a 
writ  out  of  court,  as  the  case  may  be,  must  sign  an  allowance  thereof  indorsed 
thereupon,  stating  the  date  of  the  allowance. 

§  1997.  Final  order ;  certain  proceedings  same  as  in  actions.    The 

final  determination  of  the  rights  of  the  parties  to  a  special  proceeding  insti* 
tuted  by  State  writ,  is  styled  a  final  order.  The  provisions  of  this  act, 
relating  to  amendments,  motions,  and  intermediate  orders,  in  an  action,  are 
applicable  to  similar  acts  in  such  a  special  proceeding;  except  where  special 
provision  is  otherwise  made  therein,  or  where  the  proceeding  is  repugnant 
to  the  object  of  the  State  writ,  or  the  mode  of  procedure  thereunder. 

§  1998.  When  writ  retomable.  Except  where  special  provision  is  other- 
irise  made  in  this  act,  a  State  vmt  may  be  made  returnable  forthwith,  or  on 
a  fatore  day  certain,  as  the  case  requires. 
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§.  1999.  How  senred.  Except  where  special  provision  is  otherwise  made 
in  this  act,  a  State  writ  must  be  personally  servea,  in  like  manner  as  a  sum- 
mons, issued  out  of  the  supreme  court ;  and  each  provision  of  this  act,  relat- 
ing to  the  personal  service  of  such  a  summons  upon  a  defendant,  applies  to 
the  service  of  a  State  writ. 

§  2000.  Habeas  corpua,  how  served ;  fees  and  undertakings  when 
required.  A  writ  of  habeas  corpus  can  be  served  only  by  an  elector  of  the 
State.  Where  the  prisoner  is  in  custody  of  a  sheriff,  coroner,  constable,  or 
marshal,  the  service  is  not  complete,  unless  the  person  serving  the  writ  ten- 
ders to  the  officer,  the  fees  allowed  by  law  for  bringing  up  the  prisoner,  and 
delivers  to  him  an  undertaking,  with  at  least  one  surety,  in  a  sum  specified 
therein,  to  the  effect,  that  the  surety  will  pay  the  charges  of  carrying  back 
the  prisoner,  if  he  shall  be  remanded  ;  and  that  the  prisoner  will  not  escape 
by  the  way,  either  in  going  to,  remaining  at,  or  returning  from  the  place  to 
which  he  is  to  be  taken.  The  sum  so  specified  must  be,  at  least,  twice  the 
sum  for  which  the  prisoner  is  detained,  if  he  is  detained  for  a  specific^sum 
of  money ;  if  not,  it  must  be  one  thousand  dollars. 

9  2001.  Fees  to  persons  not  offloexa  A 'court  or  a  judge,  allowing  a 
wnt  of  habeas  corpus,  directed  to  any  person  other  than  a  sheriff,  coroner, 
constable  or  marshal,  may,  in  its  or  his  discretion,  require  the  applicant,  in 
order  to  render  the  service  thereof  complete,  to  pay  the  charges  of  bringing 
np  the  prisoner.  In  that  case,  the  amount  of  the  charges,  not  to  exceed  the 
fees  allowed  by  law  to  a  sheriff  for  a  similar  service,  must  be  specified  in  the 
certificate  allowing  the  writ. 

§  2002.  Last  two  sections  qnalified.  The  last  two  sections  are  not 
applicable  to  a  case,  where  the  writ  is  allowed  upon  the  application  of  the 
Attorney-General,  or  a  district-attorney. 

§  2003.  Mode  of  serving  writ,  when  person  conceals  himself  etc- 
A  writ  of  habeas  corpus  or  of  certiorari,  issued  as  prescribed  in  article  second 
or  article  third  of  this  title,  may  be  served  by  delivering  it  to  the  person  to 
whom  it  is  directed.  If  he  cannot  be  found,  with  due  diligence,  it  may  be 
served  by  leaving  it,  at  the  jail  or  other  place  in  which  the  prisoner  is  con- 
fined, with  any  under  officer,  or  other  person  of  proper  age,  having  charge 
for  the  time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees  or 
charges  for  bringing  up  the  prisoner.  If  the  person,  upon  whom  the  writ 
onght  to  be  served.  Keeps  himself  concealed,  or  refuses  admittance  to  the 
person  attempting  to  serve  it,  it  may  be  served  by  affixing  it  in  a  conspicu- 
ous place,  on  the  outside,  either  of  his  dwelling-house,  or  of  the  place  where 
the  prisoner  is  confined.  In  that  case,  the  service  is  complete,  without  ten- 
dering the  fees  or  charges  for  bringing  up  the  prisoner. 

8  2004  Person  served  to  obey  habeas  corpus.  A  sheriff,  coroner,  con- 
stable, or  marshal,  upon  whom  complete  service  of  a  writ  of  habeas  corpus  is 
made,  as  prescribed  in  this  article,  must  obey  and  make  return  to  the  writ, 
according  to  the  exigency  thereof,  whether  it  is  directed  to  him  or  not. 
Any  other  person,  upon  wnom  such  a  writ  is  served,  having  the  custody  of 
the  individual  for  whose  benefit  it  was  issued,  must  obey  and  execute  it, 
according  to  the  command  thereof,  without  requiring  any  bond,  or  the  pay- 
ment of  any  charges,  except  such  as  are  specified  in  the  certificate  allowing 
the  writ. 

§  2006.  Id. ;  as  to  certiorarL  A  person,  upon  whom  a  writ  of  certiorari, 
issued  as  prescribed  in  this  title,  is  served,  must,  in  like  manner,  upon  pay- 
ment or  tender  of  the  fees  allowed  by  law  for  making  a  return  to  the  writ, 
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and  for  copying  the  waxrant,  or  other  process  or  proceeding,  to  be  annexed 
thereto,  obey  and  return  the  writ,  according  to  the  exigency  thereof. 

§  2006.  Time  of  returning  habeas  corpna  Where  a  writ  of  habeaa 
corpus  is  returnable  on  a  day  certain,  the  return  must  be  made  at  the  time 
and  place  specified  therein.  Where  such  a  writ  is  returnable  forthwith,  at  a 
place  w^ithin  twenty  miles  of  the  place  of  service,  the  return  must  be  made 
and  the  prisoner  must  be  produced  witliin  twenty-four  hours  after  service ; 
and  the  like  time  must  be  allowed  for  each  additional  twenty  miles. 

§  2007.  Punishment  for  non-payment  of  costs.  For  non-paymenti 
upon  demand,  of  the  costs  awarded  by  a  final  order,  made  in  a  special  pro* 
ceeding  instituted  by  State  writ,  except  where  a  peremptory  writ  of  mandf^ 
mus  is  awarded,  after  the  issuing  of  an  alternative  mandamus,  the  person 
required  to  pay  the  same  may  be  punished  for  a  contempt  of  the  court 
awarding  them,  or  of  which  the  judge  awarding  them  is  a  memberi  ai  if  the 
final  order  was  a  final  judgment  of  the  court. 


ARTICLE  SECOND. 
Thb  Wbit  of  Habbaa  Cobfus,  to  Bbivq  vp  ▲  Pbiuok  to  T^mnFT. 

fiaonojT  2008.  Haheas  corpnfl  to  testify ;  when  allowed  by  court  or  judge. 

2009.  Id. ;  wben  allowed  by  judge. 

2010.  Id.  I  in  suit  before  justice  of  the  peace,  etc. 

2011.  The  last  three  sections  qualified. 

2012.  Application ;  how  made. 

2013.  Certain  prisoners  to  be  remanded. 

2014.  Officer  to  obey  and  return  writ. 

§  2008.  Habeas  coxpna  to  testify;  when  allowed  by  court  or  judge. 

A  court  of  record,  other  than  a  justice^s  court  of  a  citji  or  a  judge  of  such  a 
court,  or  a  justice  of  the  supreme  court,  has  power,  upon  the  appiucation  of  a 
party  to  an  action  or  special  proceeding,  civil  or  criminal,  pending  therein, 
to  issue  a  writ  of  habeas  corpus,  for  the  purpose  of  bringing  before  the  court 
a  prisoner,  detained  in  a  jail  or  prison  within  the  State,  to  testify  aa  a  wit- 
ness in  the  action  or  special  proceeding,  in  behalf  of  the  applicant. 

§  2009.  Id. ;  when  allowed  by  judge.  Such  a  writ  may  also  be  issued 
hj  a  justice  of  the  supreme  court,  upon  the  application  of  a  party  to  a  special 
proceeding,  civil  or  criminal,  pending  before  any  officer  or  body,  authorized 
to  examine  a  witness  therein.  In  a  case  specified  in  this  section,  the  writ 
may  also  be  issued  by  a  judge  of  a  superior  city  court,  a  county  judge,  or  a 
special  county  judge,  residing  within  the  county  where  the  officer  resides, 
before  whom,  or  the  court  or  other  body  sits,  in  or  before  which  the  Bi)ecial 
proceeding  is  pending. 

§  2010.  Id. ;  in  suit  before  justice  of  the  peace,  etc.  Such  a  writ  may 
also  be  issued  by  a  justice  of  the  supreme  court,  upon  the  application  of  a 
party  to  an  action  pending  before  a  justice  of  the  peace,  or  in  a  justices* 
court  of  a  city,  or  a  district  court  of  the  city  of  New  York,  to  bring  before 
the  justice  or  court,  to  be  examined  as  a  v-  ueas,  a  prisoner  confined  in  the 
jail  of  the  county  where  the  action  is  to  bo  tried,  or  an  adjoining  county.  lu 
a  case  specified  in  this  section,  the  writ  may  also  be  issued  by  a  judge  of  a 
superior  city  court,  a  county  jud^e,  or  a  special  county  judge,  residing  within 
the  county  where  the  justice  resides,  or  the  court  is  located,  or  the  prisoner 
is  confined,  as  the  case  may  be* 
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§  2011.  The  last  three  sections  qualified.  [Amended  by  Ch.  801  op 
1880.]  A  writ  shall  not  be  issued,  by  virtue  of  either  of  the  last  three 
sections,  to  bring  up  a  prisoner  sentenced  to  death.  Nor  shall  it  be  issued 
to  bring  up  a  prisoner  confined  under  any  other  sentence  for  a  felony; 
except  where  the  application  ia  made,  in  behalf  of  the  people,  to  brin^  him 
np  as  a  witness  on  the  trial  of  an  indictment,  and  then  only  by  and  m  the 
discretion  of  a  justice  of  the  supreme  court,  or  a  judge  of  a  superior  city 
court,  upon  such  notice  to  the  district  attorney  of  the  county  wherein  the 
prisoner  was  convicted,  and  upon  such  terms  and  conditions,  and  under  such 
regulations,  as  the  judge  prescribes. 

§  2012.  Applicatioii,  how  made.  An  application  for  a  writ,  made  as 
prescribed  in  either  of  the  foregoing  sections  of  this  article,  must  be  verified 
by  affidavit,  and  must  state : 

1.  The  title  and  natuie  of  the  action  or  special  proceeding,  in  regard  to 
iTrhich  the  testimony  of  the  prisoner  is  desired ;  and  the  court,  or  body,  in  or 
before  which,  or  the  officer  before  whom,  it  is  pending. 

2.  That  the  testimory  of  the  prisoner  is  material  and  necessary  to  the 
applicant,  on  the  trial  of  the  action,  or  the  hearing  of  the  special  proceeding, 
as  he  is  advised  by  counsel  and  verily  believes. 

3.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a  sentence  for  a 
felony. 

But  where  the  Attorney-General  or  district  attorney  makes  the  application, 
he  need  not  swear  to  the  advice  of  counsel. 

§  2013.  Certain  piiaonezB  to  be  remanded.  The  return  to  a  writ, 
issued  as  prescribed  in  this  article,  must  state  for  what  cause  the  prisoner  is 
held :  and  if  it  appears  therefrom,  that  he  is  held  by  virtue  of  a  mandate  in 
a  civil  action  or  special  proceeding,  or  by  virtue  of  a  commitment  upon  a 
criminal  charge,  he  must,  after  having  testified,  be  remanded,  and  again  I 
committed  to  the  prison,  from  which  he  was  taken.  • 

§  2014.  Officer  to  obey  and  return  writ.  Any  officer  to  whom  a  writ, 
issued  as  prescribed  in  this  article,  is  delivered,  must  obey  the  same,  accord* 
in^  to  the  exigency  thereof,  and  make  a  return  thereto  accordingly.  If  he 
reinses  or  negfacts  so  to  do,  he  forfeits,  to  the  people,  if  the  writ  was  issued 
npon  the  application  of  the  Attomey-Greneral  or  a  district-attorney,  or,  in 
any  other  case,  to  the  party  on  whose  application  the  writ  was  issued,  the 
som  of  five  hundred  dollars.  But  where  the  prisoner  is  confined  under  a 
sentence  of  death,  a  return  to  that  effect  is  a  sufficient  obedience  to  the  writy 
without  producing  him. 


ARTICLE  THIRD. 

Tn  Wbit  07  Habkah  Consva,  aitd  thb  Wbit  of  CBRnoBABi,  to  dtquibb  nrao  thb  Caosb 

OF  DBTBimosr. 

fiaonov  2015.  Who  entitled  to  proeecute  the  writs. 

2016.  When  neither  wnt  shall  be  allowed. 

2017.  Application ;  how  and  to  whom  made. 

2018.  Application  in  another  county ;  pi-oof  required. 

2019.  Contents  of  petition. 

2020.  When  writ  must  be  granted ;  penalty  for  refusing. 

2021.  Form  of  writ  of  habeas  corpus. 

2022.  Form  of  writ  of  certiorari. 

2028.  When  writ  returnable  before  an<rt;her  Judgpa. 
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Sbotioit  2024.  When  writ  sufficient. 

2025.  When  writ  to  issue  without  application. 

2026.  Return  ;  its  contents. 

2027.  Habeas  coi-pus ;  body  of  prisoner  to  be  produced^  nnlesa,  etc, 

2028.  Proceedings  on  disobedience  of  writ. 

2029.  Id.  ;  precept  to  bring*  up  prisoner. 

2030.  Id. ;  power  of  county  may  be  called. 

2031.  Proceedings  on  return  of  habeas  corpus. 

2032.  When  piisoner  to  be  remanded. 

2033.  When  to  be  discharged  in  civil  cases. 

2034.  The  last  section,  qualified. 

2035.  Proceeding's  on  irregular  commitment. 

2036.  Id. ;  when  prisoner  may  be  committed  to  another  officer. 

2037.  Custody  of  prisoner  pending  the  pi'oceedings. 

2038.  Notice  to  person  interested  in  detention. 

2039.  Prisoner  may  controvei't  return  ;  proofs  thereQ]X>n. 

2040.  Proceedings  upon  sickness,  etc.,  of  prisoner. 

2041.  When  certiorari  to  issue  on  application  for  habeas  coipus. 

2042.  Proceedings  upon  its  i^etum. 

2043.  Id. ;  when  discharge  to  be  granted ;  when  proceedings  to  cease. 

2044.  When  certiorari  does  not  prevent  habeas  corpus. 

2045.  Bail  on  certiorari ;  when  an<l  how  oi-dered. 

2046.  Id. ;  by  whom  and  how  taken. 

2047.  Discharge  of  prisoner  bailed. 

204S.  Order  substituted  for  writ  of  discharge ;  service  and  effect  thereof. 

2049.  Enforcing  order  for  discharge ;  penalty,  etc. 

2050.  When  prisoner  discharged  not  to  be  re-imprisoned ;  when  he  may  be, 
20.")  1.  Penalty  for  violating  the  last  section. 

2052.  Id. ;  for  concealing  prisoner,  etc.,  to  avoid  writ. 

2053.  Id. ;  for  aiding,  etc. 

2054.  Warrant  to  bring  up  prisoner  about  being  removed. 

2055.  When  offender  to  be  an-ested. 

2056.  Execution  of  warrant ;  proceedings  to  relieve  prisoner. 

2057.  Id.  ;•  proceedings  to  puni.^h  offender. 

2058.  When  appeal  may  be  taken  in  cases  under  this  article. 

2059.  Id. ;  by  people. 

20G0.  Prisoner  who  appeals  may  be  admitted  to  bail. 

2061.  Li.  ;  recognizance,  eto. 

20t>2.  Id. ;  on  a^ipeal  to  court  of  appeals. 

2003.  Custody  of  pi'isoner  until  he  gives  bail. 

2004.  When  recognizance  to  be  valid  for  an  adjournment,  etc. 

2065.  Penalty  for  refusing  copy  of  process,  etc. 

2066.  Application  of  this  ai*ticle  to  other  writs  of  habeas  corpus. 

§  2015.  Who  entitled  to  prosecute  the  writs.  A  person  imprifioned 
or  restrained  in  his  liberty,  within  the  Stat,e,  for  any  cause,  or  upon  any 
pretence,  is  entitled,  except  in  one  of  the  cases  specified  in  the  next  section, 
to  a  writ  of  habeas  corpus,  or  a  writ  of  certiorari,  as  prescribed  in  this  article, 
for  the  purpose  of  inquiring  into  the  cause  of  the  imprisonment  or  restraint, 
and,  in  a  case  prescribed  by  law,  of  delivering  him  therefrom.  A  writ  of 
habeas  corpus  may  be  issued  and  served  under  this  section,  on  the  first  day 
of  the  week,  commonly  called  Sunday ;  but  it  cannot  be  made  returnable  on 
that  day. 

§  2016.  When  neither  writ  shall  be  allowed.  A  person  is  not  entitled 
to  either  of  the  writs  specified  in  the  last  section,  in  either  of  the  following 
cases : 

1.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  a  mandate, 
issued  by  a  court  or  a  judge  of  the  United  States,  in  a  case  where  such 
courts  or  judges  have  exclusive  jurisdiction  under  the  laws  of  the  United 
States,  or  have  acquired  exclusive  jurisdiction  by  the  commencement  of  legal 
proceedings  in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained,  by  virtae  of  t:ie  final 
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judgment  or  decree,  of  a  competent  tribunal  of  civil  or  criminal  jurisdiction ; 
or  the  final  order  of  such  a  tribunal,  made  in  a  special  proceeding,  insti- 
tuted for  any  cause,  except  to  punish  him  for  a  contempt ;  or  by  virtue 
of  an  execution  or  other  process,  issued  upon  such  a  judgment,  decree,  or 
final  order. 

g  2017.  ApplicatLon ;  how  and  to  whom  mada  Application  for  the 
v/rit  must  be  made,  by  a  written  petition,  signed,  either  by  the  person  for 
whose  relief  it  is  intended,  or  by  some  person  in  his  behalf,  to  eiUier  of  the 
following  courts  or  officers : 

1.  The  supreme  court,  at  a  special  or  general  term  thereof,  where  the 
prisoner  is  detained  within  the  judicial  district  within  which  the  term  is 
held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the  supreme 
court  at  chambers,  being  or  residing  within  the  city  or  county,  where  the 
prisoner  is  detained ;  or,  if  there  is  no  such  officer  within  that  city  or  county, 
capable  of  acting,  or,  if  all  those  who  are  capable  of  acting  and  authorized 
to  grant  the  writ,  are  absent,  or  have  refused  to  grant  it,  then  to  an  officer, 
autiiorized  to  perform  those  duties,  residing  in  an  adjoining  county. 

§2018.  Application  in  another  county;  proof  required.  Where  appli- 
cation for  either  writ  is  made  as  prescribed  in  subdivision  third  of  the  last 
section,  without  the  county  where  the  prisoner  is  detained,  the  officer  must 
require  proof,  by  the  oath  of  the  person  applying,  or  by  other  sufficient  evi- 
dence, of  the  facts  which  authorize  him  to  act  as  therein  prescribed ;  and 
if  a  judge  in  that  county,  authorized  to  grant  the  writ,  is  said  to  be  incapable 
of  acting,  the  cause  of  the  incapacity  must  be  specially  set  forth.  If  such 
proof  is  not  produced,  the  application  must  be  denied. 

§  2019.  Contents  of  petitloo.  The  petition  must  be  verified  by  the  oath 
of  the  petitioner,  to  the  effect  that  he  beueves  it  to  be  true ;  and  must  state, 
in  substance : 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for,  is  imprisoned, 
or  restrained  in  his  liberty ;  the  place  where,  unless  it  is  unknown,  and  the 
officer  or  person  by  whom,  he  is  so  imprisoned  or  restrained,  naming  both 
parties,  if  their  names  are  known,  and  describing  either  party  whose  name 
18  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained,  by  virtue  of  any 
judgment,  decree,  final  order,  or  process,  specified  in  section  2016  of  this  act- 

8.  The  cause  or  pretense  of  the  imprisonment  or  restraint,  according  to 
the  best  knowledge  and  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  mandate,  a  copy 
thereof  must  be  annexed  to  the  petition ;  unless  the  petitioner  avers,  either, 
that  by  reason  of  the  removal  or  concealment  of  the  prisoner  before  the  appli- 
cation, a  demand  of  such  a  copy  could  not  be  made,  or  that  such  a  demand 
was  made,  and  the  legal  fees  for  the  copy  were  tendered  to  the  officer  or 
other  person,  having  the  prisoner  in  his  custody,  and  that  the  copy  was 
refused. 

5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must  state  in 
what  the  alleged  illegality  consists. 

6.  It  must  specify  whether  the  petitioner  applies  for  the  writ  of  habeae 
corpus,  or  for  the  writ  of  certiorari. 

§  2020.  When  writ  must  be  granted ;  penalty  for  refoBing.  A  court 
or  a  judge,  authorized  to  grant  either  writ,  must  grant  it  without  delay, 
whenever  a  petition  therefor  is  presented,  as  prescribed  in  the  foregoing 
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aeetions  of  this  article^  unless  it  appears,  from  the  petition  itself,  cr  tlie 
documents  annexed  thereto,  that  the  petitioner  is  prohibited  by  law  from 
prosecuting  the  writ.  For  a  violation  of  this  section,  a  judge,  or,  if  the 
application  was  made  to  a  court,  each  member  of  the  court,  who  assents  to 
the  violation,  forfeits  to  the  prisoner  one  thousand  dollars,  to  be  reeoirered 
by  an  action  in  his  name,  or  in  the  name  of  the  petitioner  to  his  use. 

§  2021.  Form  of  writ  of  habeas  ooipns.  The  writ  of  habeas  eorpas, 
inued  as  prescribed  in  this  article,  must  be  substantially  in  the  foQowing 
form,  the  blanks  being  properly  filled  up : 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  [or  "  to  A.  B."] 

**  We  command  you,  that  you  have  the  body  of  0.  D.,  by  you  impriaooed 
and  detained,  as  it  is  said,  together  with  the  time  and  cause  of  such  impria- 
4BBment  and  detention,  by  whatsoever  name  the  said  C.  D.  is  ealled  or 

charged,  before ,"  ["the  supreme  court,  at  a  special"  (or  **gwi©- 

nd")  "  term  thereof,  to  be  held,"  or  **  E.  F.,  justice  of  the  supreme  ooort," 
€r  otherwise,  as  the  case  may  be,]  "  at ,  on ^,  [or  **  imme- 
diately after  the  receipt  of  this  writ,"]  "  to  do  and  receive  what  shall  then 
and  there  be  considered,  concerning  the  said  C.  D.  And  have  you  thea 
there  this  writ. 

** Witness, ,  one  of  the  justices"  (or  "judges")  "of  the  said 

court,"  [or  "  county  judge,"  or  otherwise,  as  the  case  may  be,]  "  the  — — 
^y  of ,  in  the  year  eighteen  hundred  and  /* 

§  2022.  Form  of  writ  of  certiorarL  The  writ  of  certiorari,  issued  as 
iireacribed  in  this  article,  must  be  substantially  in  the  following  form,  the 
Manks  being  properly  filled  up : 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  [or  "  to  A.  B."] 

"  We  command  you,  that  you  certify  fully  and  at  large,  to  ," 

J" the  supreme  court,  at  a  special"  (or  "general")  "term  thereof,  to  be 
Mid,"  or  "  E.  F.,  justice  of  the  supreme  court,"  or  otherwise,  as  the  case 

may  be,]  "  at ,  on ^,"  [or  "  immediately  after  the  reoeii>t  of 

this  writ,"]  "  the  day  and  cause  of  the  imprisonment  of  C.  D.,  by  yon 
detained,  as  it  is  said,  by  whatsoever  name  the  said  G.  D.  is  called  or  cha^^od. 
And  have  you  then  there  this  writ. 

"Witness,  ,  one  of  the  justices"  (or  "judges")  "of  the  said 

eovrt,"  [or  "  county  judge,"  or  otherwise,  as  the  case  may  be,]  "  the  — — — 
day  rf— — — ,  in  the  year  eighteen  hundred  and  — — ." 

§  2023.  When  writ  returnable  before  another  judge.    If  appUeation 

ftr  either  writ  is  made  to  the  supreme  court,  or  to  a  justice  thereof,  in  a 
ecmnty  other  than  that  where  the  person  is  imprisoned  or  confined,  the  writ 
may  be  made  returnable,  in  its  or  his  discretion,  before  any  judge  authorized 
to  grant  it,  in  the  county  of  the  imprisonment  or  confinement. 

§  2024.  When  writ  anffleient.  The  writ  of  habeas  corpus  or  the  writ 
of  certiorari  shall  not  be  disobeyed  for  any  defect  of  form,  and  partlcalarly 
ki  either  of  the  following  cases : 

1.  If  the  person  having  the  custody  of  the  prisoner,  is  designated,  either 
by  his  name  of  office,  if  he  has  one,  or  by  his  own  name ;  or,  if  both  names 
are  unknown  or  uncertain,  by  an  assumed  appellation.  Any  person,  upon 
ivhom  the  writ  is  served,  is  deemed  to  be  the  person  to  whom  it  is  directed^ 
alihoagh  it  is  directed  to  him  by  a  wrong  name  or  description^  or  to  aooihec 
person, 
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2.  If  the  prisoner  directed  to  be  produced,  is  designated  by  name,  or 
otherwise  described  in  any  way  so  as  to  be  identified  as  the  person  intended. 

g  2025.  When  writ  to  issne  without  applioation.  Where  a  justice  of 
the  supreme  court,  in  court  or  out  of  court,  has  evidence,  in  a  judicial  pro- 
ceeding taken  before  him,  that  any  person  is  illegally  imprisoned  or 
lestrained  in  his  liberty,  within  the  State ;  or  where  any  other  judge,  author- 
ized by  this  article  to  grant  the  writs,  has  evidence,  in  like  manner,  that  any 
person  is  thus  imprisoned  or  restrained,  within  the  county  where  the  judge 
resides ;  he  must  issue  a  writ  of  habeas  corpus  or  a  writ  of  certiorari,  for  the 
relief  of  that  person,  although  no  application  therefor  has  been  made. 

g  2026.  Return ;  its  contents.  The  person  upon  whom  either  writ  has 
been  duly  served,  must  state,  plainly  and  unequivocally,  in  his  return : 

1.  Whether  or  not,  at  the  time  when  the  writ  was  served,  or  at  any  time 
theretofore  or  thereafter,  he  had  in  his  custody,  or  under  his  power  or 
restraint,  the  person  for  whose  relief  the  writ  was  issued. 

2.  If  he  so  nad  that  person,  when  the  writ  was  served,  and  still  has  him, 
the  authority  and  true  cause  of  the  imprisonment  or  restraint,  setting  it 
forth  at  length.  If  the  prisoner  is  detained  by  virtue  of  a  mandate,  or  other 
written  authority,  a  copy  thereof  must  be  annexed  to  the  return,  and,  upon 
the  return  of  the  writ,  the  original  must  be  produced,  and  exhibited  to  the 
court  or  judge. 

8.  If  he  so  had  the  prisoner  at  any  time,  but  has  transferred  the  custody 
or  restraint  of  him  to  another,  the  return  must  conform  to  the  return  required 
by  the  second  subdivision  of  this  section,  except  that  the  substance  of  the 
mandate  or  other  written  authority  may  be  given,  if  the  original  is  no  longer 
in  his  hands ;  and  that  the  return  must  state  particularly  to  whom,  at  what 
time,  for  what  cause,  and  by  what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and,  unless  he  is  a 
sworn  public  officer,  and  makes  his  retium  in  his  official  capacity,  it  must  be 
▼erifled  by  his  oath. 

g  2027.  Habeas  cozpus ;  body  of  pziaoner  to  be  produced,  nnloiwi, 

etc  The  person,  upon  whom  a  writ  of  habeas  corpus  has  been  duly  served, 
must  also  bring  up  the  body  of  the  prisoner  in  his  custody,  according  to  the 
command  of  the  writ ;  unless  he  states,  in  his  return,  that  the  prisoner  is  so 
sick  or  infirm,  that  the  production  of  him  would  endanger  his  life  or  his 
health. 

g  2028.  FroceedingB  on  disobedience  of  wilt.  Where  a  person,  who  has 
been  duly  served  with  either  writ,  refuses  or  neglects,  without  sufficient  cause 
shown  b^  him,  fully  to  obey  it,  as  prescribed  in  the  last  two  sections,  the 
'court  or  judge,  before  which  or  whom  it  is  made  returnable,  upon  proof  of 
the  due  service  thereof,  must  forthwith  issue  a  warrant  of  attachment,, 
directed  generally  to  the  sheriff  of  any  county  where  the  delinquent  may 
be  found,  or  if  the  delinquent  is  a  sheriff,  to  any  coroner  of  his  county,  or  to 
a  particular  person  specially  appointed  to  execute  the  warrant,  and  designated 
therein ;  commanding  such  omcer  or  other  person  forthwith  to  apprehend 
the  delinquent,  and  bring  him  before  the  court  or  judge.  Upon  the  delin- 
quent being  so  brought  up,  an  order  must  be  made,  committing  him  to 
close  cu8tx)dy  in  the  jail  of  the  county  in  which  the  court  or  judge  is ;  or,  if 
he  is  a  sheriff,  in  the  jail  of  a  county,  other  than  his  own,  designated  in  the 
order ;  and,  in  either  case,  without  being  allowed  the  liberties  of  the  jail. 
The  cnder  must  direct  that  he  stand  committed,  until  he  makes  return  to  the 
writ,  and  complies  with  any  order,  which  may  be  made  by  the  court  or 
Jodge  in  relation  to  the  person  for  whose  relief  the  writ  was  issued. 
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§  2029.  Id. ;  precept  to  bring  np  prisoner.  The  court;  or  judge  may 
also,  in  its  or  his  discretion,  at  the  time  when  the  warrant  of  attachment  is 
issued,  or  afterwards,  issue  a  precept  to  the  sheriff,  coroner,  or  other  person, 
to  whom  the  warrant  is  directed,  commanding  him  forthwith  to  bring  before 
the  court  or  judge  the  person  for  whose  benefit  the  writ  was  grant^ed,  who 
must  thereafter  remain  in  the  custody  of  the  officer  or  person  executing  the 
precept,  until  discharged,  bailed,  or  remanded,  as  the  court  or  judge  directs. 

§  2030.  Id. ;  power  of  cotinty  may  be  oalled.  The  sheriff,  coroner,  or 
other  person,  to  whom  a  warrant  of  attachment  or  precept  is  directed,  as 
prescribed  in  either  of  the  last  two  sections,  may,  in  the  execution  thereof 
call  to  his  aid  the  power  of  the  county,  as  a  sheriff  may  do,  in  the  ezecution 
of  a  mandate  issue  from  a  court  of  record. 

8  2031.  Proceedings  on  return  of  habeas  corpna  The  court  or  judge, 
before  which  or  whom  a  prisoner  is  brought  by  virtue  of  a  writ  of  habeas 
corpus,  issued  as  prescribed  in  this  article,  must,  immediately  after  the 
return  of  the  writ,  examine  into  the  facts  alleged  in  the  return,  and  into  the 
cause  of  the  imprisonment  or  restraint  of  the  prisoner ;  and  must  make  a 
final  order  to  discharge  him  therefrom,  if  no  lawful  cause  for  the  imprison- 
ment or  restraint,  or  for  the  continuance  thereof,  is  shown ;  whether  the 
same  was  upon  a  commitment  for  an  actual  or  supposed  criminal  matter,  or 
for  some  other  cause. 

§  2032.  When  prisoner  to  be  remanded.  The  court  or  judge  must 
forthwith  make  a  final  order  to  remand  the  prisoner,  if  it  appears  that  he  is 
detained  iu  custody  for  either  of  the  following  causes,  and  that  the  time  for 
whicli  he  may  legally  be  so  detained  has  not  expired : 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge  of  the  United 
States,  iu  a  case  where  such  courts  or  judges  have  exclusive  jurisdiction. 

2.  By  virtue  of  the  final  judgment  or  decree  of  a  competent  tribunal,  of 
civil  or  criminal  jurisdiction ;  or  the  final  order  of  such  a  tribunal,  made  in 
a  special  proceeding,  instituted  for  any  cause,  except  to  punish  him  for  a 
contempt ;  or  by  virtue  of  an  execution  or  other  process,  issued  upon  such  a 
judgment,  decree,  or  final  order. 

3.  For  a  criminal  contempt,  defined  in  section  8  of  this  act,  and  specially 
and  plainly  charged  in  a  commitment,  made  by  a  court,  officer,  or  body, 
having  authority  to  commit  for  the  contempt  so  charged. 

§  2033.  When  to  be  discharged  in  civil  case&  If  it  appears  upon  the 
return,  that  the  prisoner  is  in  custody  by  virtue  of  a  mandate  in  a  civil  cause, 
he  can  be  discharged,  only  in  one  of  the  following  cases: 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the  officer  who,  issued 
the  mandate,  has  been  exceeded,  either  as  to  matter,  place,  sum  or  person. 

2.  Where,  although  the  original  imprisonment  was  lawful,  yet  by  some 
act,  omission,  or  event,  which  has  taken  pl£W5e  afterwards,  the  prisoner  has 
become  entitled  to  be  discharged. 

3.  Where  the  mandate  is  (fefective  in  a  matter  of  substance  required  by 
law,  rendering  it  void. 

4.  Where  the  mandate,  although  in  proper  form,  was  issued  in  a  case  not 
allowed  by  law. 

5.  Where  the  person,  having  the  custody  of  the  prisoner  under  the  man- 
date, is  not  the  person  empowered  by  law  to  detain  him. 

6.  Where  the  mandate  is  not  authorized  by  a  judgment,  decree,  or  order 
of  a  court,  or  by  a  provision  of  law. 

§  2034.  The  last  section  qualified.  But  a  court  or  judge,  upon  the 
return  of  a  writ  issued  as  prescribed  in  this  article,  shall  not  inquire  into 
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the  legality  or  justice  of  any  mandate,  judgment,  decree,  or  final  order, 
specified  in  the  last  section  but  one,  except  as  therein  stated. 

g  2035.  Proceedings  on  ixregolar  commitments  If  it  appears  that  the 
prisoner  has  been  legally  committed  for  a  criminal  oflfence,  or  if  he  appears, 
by  the  testimony  offered  with  the  return,  or  upon  the  hearing  thereof,  to  be 
guilty  of  such  an  oifence,  although  the  commitment  is  irregular,  the  court 
or  judge,  before  which  or  whom  he  is  brought,  must  forthwith  make  a  final 
order,  to  discharge  him  upon  his  gj^ing  bau,  if  the  case  is  bailable ;  or,  if  it 
is  not  bailable,  to  remand  him.  Where  bail  is  given  pursuant  to  an  order, 
made  as  prescribed  in  this  section,  the  proceedings  are  the  same,  as  upon  the 
return  to  a  writ  of  certiorari,  where  it  appears  that  the  prisoner  is  entitled 
to  be  bailed. 

^§  2036.  Id. ;  when  prisonar  may  be  committed  to  another  officer. 

Where  a  prisoner  is  not  entitled  to  his  discharge,  and  is  not  bailed,  he  mnst 
be  remanded  to  the  custody,  or  placed  under  the  restraint  from  which  he 
was  taken,  unless  the  person,  in  whose  custody  or  under  whose  restraint  he 
was,  is  not  lawfully  entitled  thereto ;  in  which  case,  the  order  remanding 
him  must  commit  him  to  the  custody  of  the  officer  or  person  so  entitled. 

§  2037.  Custody  of  prisoner  pending  the  proceedings.  Pending  the 
proceedings,  and  before  a  final  order  is  made  upon  the  return,  the  court  or 
judge,  beiore  which  or  whom  the  prisoner  is  brought,  may  either  commit 
him  to  the  custody  of  the  sheriff  of  the  county  wherein  the  proceedings  are 
pending,  or  place  him  in  such  care  or  custody,  as  his  age  and  other  circum- 
stances require. 

§  2038.  Notice  to  person  interested  in  detention.  Where  it  appears, 
from  the  return  to  either  writ,  that  the  prisoner  is  in  custody  by  virtue  of  a 
mandate,  an  order  for  his  discharge  shall  not  be  made,  until  notice  of  the 
time  when,  and  the  place  where,  the  writ  is  returnable,  or  to  which  the 
hearing  has  been  adjourned,  as  the  case  may  be,  has  been  either  personally 
served,  eight  days  previously,  or  given  in  such  other  manner,  and  fo'*  such 
previous  length  of  time,  as  the  court  or  judge  prescribes,  as  follows : 

1.  Where  the  mandate  was  issued  or  made  in  a  civil  action  or  special  pro- 
ceeding, to  the  person  who  has  an  interest  in  continuing  the  imprisonment 
or  restraint,  or  his  attorney. 

2.  In  every  other  case,  to  the  district  attorney  of  the  county,  vdthin  which 
the  prisoner  was  detained,  at  the  time  when  the  writ  was  served. 

3.  For  the  purpose  of  an  appeal,  the  person  to  whom  notice  is  given,  as 
prescribed  in  the  first  subdivision  of  this  section,  becomes  a  party  to  the 
special  proceeding. 

§  2039.  Prisoner  may  controvert  return ;  proofEi  thereupon.  A  pris- 
oner, produced  upon  the  return  of  a  writ  of  habeas  corpus,  may,  under  oath, 
deny  any  material  allegation  of  the  return,  or  make  any  allegation  of  fact, 
showing  either  that  his  imprisonment  or  detention  is  unlawful,  or  that  he  is 
entitled  to  his  discharge.  Thereupon  the  court  or  judge  must  proceed,  in  a 
summary  way,  to  hear  the  evidence,  produce  in  support  of  or  against  the 
imprisonment  or  detention,  and  to  dispose  of  the  prisoner  as  the  justice  of 
the  case  requires. 

§  2040.  Proceedings  upon  sickness,  etc.,  of  prisoner.  Where  the 
return  to  a  writ  of  habeas  corpus  states  that  the  prisoner  is  so  sick  or  infirm, 
that  the  production  of  him  would  endanger  his  life  or  health,  and  the  return 
is  otherwise  sufficient,  the  court  or  judge,  if  satisfied  of  the  truth  of  that 
statement,  must  decide  upon  the  return,  and  dispose  of  the  matter,  as  if  a 
writ  of  certiorari  had  been  issued. 
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?2041.  When  cartioxaxl  to  issae  on  application  for  habeas  corpiiB. 
ere  an  application  is  made  for  a  writ  of  habeas  corpus,  as  prescribed  in 
this  article,  and  it  appears  to  the  court  or  judge,  upon  the  petition  and  the 
documents  annexed  thereto,  that  the  cause  or  offence,  for  which  the  party  ia 
imprisoned  or  detained,  is  not  bailable,  a  writ  of  certiorari  may  be  granted, 
instead  of  a  writ  of  habeas  corpus,  as  if  the  application  had  been  made  for 
the  former  writ. 

§  2042.  FroceedingB  iipon  its  retora  Upon  the  return  to  such  a  writ 
of  certiorari,  the  court  or  judge,  before  which  or  whom  it  is  returnable,  must 
proceed  as  upon  a  return  to  a  writ  of  habeas  corpus,  and  must  hear  the 
proofs  of  the  parties,  in  support  of  and  against  the  return. 

g  2043.  Id. ;  when  discharge  to  be  granted ;  when  proceedings  to 

cease.  If  it  appears,  that  the  prisoner  is  unlawfully  imprisoned  or  restrained 
in  his  liberty,  the  court  or  jud^e  must  make  a  final  order,  discharging  him 
forthwith.  If  it  appears  that  he  is  lawfully  imprisoned  or  detained,  and  is 
not  entitled  to  be  bailed,  the  court  or  judge  must  make  a  final  order,  dis- 
missing the  proceedings. 

§  2044.  When  certioraxi  does  not  prevent  habeas  ooipiis.  Notwith- 
standing a  writ  of  certiorari  has  been  issued  or  returned,  as  prescribed  in 
this  article,  the  court  or  judge,  before  which  or  whom  it  is  returnable,  may 
issue  a  writ  of  habeas  corpus,  which  is,  in  all  respects,  subject  to  the  fore- 
going provisions  of  this  article,  relating  to  the  latter  writ.  If  the  court  or 
judge  refuse  a  writ  of  certiorari,  or,  upon  the  return  thereof,  refuse  to  dis- 
charge the  prisoner,  the  latter  may  claim,  and  is  entitled  to,  the  writ  of 
habeas  corpus,  as  prescribed  in  this  article. 

§  2045.  Bail  on  certiorari ;  when  and  how  ordered.  If,  upon  the 
return  to  a  writ  of  certiorari,  issued  as  prescribed  in  this  article,  it  appears, 
that  the  person  imprisoned  or  detained  is  entitled  to  be  bailed,  the  court  or 
judge  must  make  a  final  order,  fixing  the  sum  in  which  he  is  to  be  admitted 
to  bail ;  specifying  the  court,  and  the  term  thereof,  at  which  he  is  required 
to  appear ;  and  directing  his  discharge,  upon  bail  being  given  accordingly, 
as  required  by  law.  If  sufficient  bail  is  immediately  offered,  the  court  or 
judge  must  take  it ;  otherwise,  bail  may  be  given  afterwards  as  prescribed 
in  the  next  section. 

J  2046.  Id. ;  by  whom  and  how  taken.  Upon  the  production  of  the 
er,  or,  if  it  was  made  by  a  court,  of  a  certified  copy  thereof,  to  a  justice 
of  the  supreme  court,  or  to  the  county  judge  or  special  county  judge  of  the 
county,  or  to  a  judge  of  a  superior  city  court  of  the  city,  where  the  prisoner 
is  detained,  the  judge  must  take  the  recognizance  of  the  prisoner,  with  two 
sureties,  in  the  sum  so  fixed,  conditioned  for  the  appearance  of  the  prisoner, 
as  prescribed  in  the  order.  Each  person,  offering  himself  as  a  surety,  mvist 
show,  by  his  oath,  to  the  satisfaction  of  the  judge,  that  he  is  a  householder 
in  the  county,  and  worth  twice  the  sum  in  which  he  is  required  to  be  bound, 
over  and  above  all  demands  against  him.  It  is  not  necessary,  that  the 
prisoner  should  appear  in  person  before  the  judge,  to  acknowledge  the 
recognizance ;  but  it  may  be  acknowledged  by  the  prisoner,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded  in  the  county. 

§  2047.  Discharge  of  prisoner  bailed.  The  judge  must  immediately 
file  the  recognizance  with  the  clerk  of  the  court,  before  which  the  prisoner 
is  bound  to  appear.  He  must  also  make  a  certificate  upon  the  order,  or  the 
certified  copy  thereof,  to  the  effect  that  it  has  been  complied  with.  Upon 
production  of  the  certificate,  the  prisoner  is  entitled  to  his  discharge  from 
imprisonment,  for  any  cause  stated  in  the  return  to  the  certiorari. 
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§  2048.  Order  snbstitated  for  writ  of  discharge ;  service  and  effect 
^thereof.  The  writ  of  discharge  is  abolished.  A  final  order  to  discharge  a 
piifloner,  made  as  prescribed  in  this  article,  may  be  served  in  like  manner  as 
an  injunction  order,  and  when  so  served,  it  may  be  enforced  in  the  same 
manner  as  a  final  judgment  in  a  civil  action,  except  where  special  provision 
for  its  enforcement  is  otherwise  made  in  this  act.  Where  such  an  order 
directs  a  discharge,  upon  giving  bail,  the  service  thereof  is  not  complete  until 
service  of  the  certificate,  or  other  proof  prescribed  by  law,  showing  that  bail 
has  been  given,  as  required  thereby. 

§  2049.  Enforcixig  order  for  discharge ;  penalty,  etc.  Obedience  to  a 
final  order  to  discharge  a  prisoner,  made  as  prescribed  in  this  article,  may  be 
enforced  by  the  court  which,  or  the  judge  who,  made  the  same,  by  attach- 
ment, as  for  a  neglect  to  make  a  return  to  a  writ  of  habeas  corpus,  and  with 
like  effect.  A  person  guilty  of  such  disobedience  forfeits,  to  the  prisoner 
aggrieved,  one  thousand  two  hundred  and  fifty  dollars,  in  addition  to  the 
damages  which  the  latter  sustains. 

g  2050.  When  prisoner  dischaxged  not  to  be  re-imprisoned ;  when 
he  may  be.  A  prisoner  who  has  been  discharged  by  a  final  order,  made 
upon  a  writ;  of  habeas  corpus  or  certiorari,  issued  as  prescribed  in  this  article, 
shall  not  be  again  imprisoned,. restrained,  or  kept  in  custody,  for  the  same 
cause.  But  it  is  not  deemed  to  be  the  same  cause  in  either  of  the  following 
cases:- 

1 .  Where  he  has  been  discharged  from  a  commitment  on  a  criminal  charge ; 
and  is  afterwards  committed  for  the  same  offence,  by  the  lawful  order  or  other 
mandate  of  the  court  wherein  he  was  bound  by  recognizance  to  appear,  or  in 
which  he  has  been  indicted  or  convicted  for  the  same  offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  defect  of  proof, 
or  for  a  material  defect  in  the  conunitment ;  and  is  afterwards  arrested  on 
sufficient  proof,  and  committed  by  a  lawful  mandate,  for  the  same  offence^ 

3.  Where  he  has  been  discharged,  in  a  civil  action  or  special  proceeding, 
for  an  illegality  in  the  judgment,  final  order,  or  other  manaate,  as  prescribed 
in  this  article ;  and  is  afterwards  imprisoned,  by  virtue  of  a  lawful  judg- 
ment, final  order,  or  other  mandate,  for  the  same  cause  of  action. 

4.  Where  he  ha^  been  discharged,  in  a  civil  action  or  special  proceeding, 
from  imprisonment  by  virtue  of  an  order  of  arrest ;  and  is  afterwards  taken 
in  execution,  or  other  final  process,  in  the  same  action  or  special  proceeding, 
or  arrested  in  another  action  or  special  proceeding,  after  the  first  was  dis- 
continued. 

g  2061.  Penalty  for  violating  the  last  section.  If  a  court,  or  a  judge, 
or  any  other  person,  in  the  execution  of  a  judgment,  order  or  other  mandate, 
or  otherwise  knowingly  violates,  causes  to  be  violated,  or  assists  in  the  vio- 
lation of,  the  last  section,  he,  or  if  the  act  or  omission  was  that  of  a  court, 
each  member  of  the  court  assenting  thereto,  forfeits,  to  the  prisoner  ag- 
grieved, one  thousand  two  hundred  and  fifty  dollars.  He  is  also  guilty  ofa 
misdemeanor;  and,  upon  conviction  thereof,  shall  be  punished  by  a  fine,  not 
exceeding  one  thousand  dollars,  or  by  imprisonment,  not  exceeding  six 
months,  or  by  both,  in  the  discretion  of  the  court. 

§  2052.  Id. ;  for  concealing  prisoner,  eta,  to  avoid  writ  Any  one* 
having  in  his  custody,  or  under  his  power,  a  person  entitled  to  a  writ  of 
habeas  corpus,  or  a  writ  of  certiorari,  as  prescribed  in  this  article,  or  a  per- 
son for  whose  relief  a  writ  of  habeas  corpus  or  a  writ  of  certiorari  has  been 
duly  issued,  as  prescribed  in  this  article,  who  with  intent  to  elude  the  ser- 
vice of  the  writ,  or  to  avoid  the  effect  thereof,  transfers  the  prisoner  to  the 
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cnstody,  or  places  him  under  the  power  or  control,  of  another,  or  conceals 
him,  or  changes  the  place  of  his  confinement,  is  guilty  of  a  misdemeanor ; 
and,  upon  conviction  thereof,  shall  be  punished  as  specified  in  the  last 
section. 

§  2053.  Id. ;  fox  aiding^  etc  A  person  who  knowingly  assists  in  the  vio- 
lation of  the  last  section,  is  guilty  of  a  misdemeanor ;  and,  upon  conviction 
thereof,  shall  be  punished  as  specified  in  the  last  section  but  one. 

§  2054.  Waxrant  to  bxing  up  prisoner  abont  being  removed.  Where 
it  appears,  by  proof  satisfactory  to  a  court  or  judge,  authorized  to  grant 
either  writ,  that  a  person  is  held  in  unlawful  confinement  or  custody,  and 
that  there  is  good  reason  to  believe  that  he  will  be  carried  out  of  the  State, 
or  suffer  irreparable  injury,  before  he  pan  be  relieved  by  a  writ  of  habeas 
corpus  or  a  writ  of  certiorari ;  the  court  or  judge  must  issue  a  warrant,  re- 
citing the  facts,  directed  to  a  particular  sheriff,  or  generally  to  any  sheriff  or 
constable,  or  to  a  person  specially  designated  therein ;  and  commanding  him 
to  take,  and  forthwith  to  bring  before  the  court  or  judge,  the  prisoner,  to  be 
dealt  with  according  to  law.  If  the  warrant  is  issued  by  a  court,  it  must  be 
under  the  seal  thereof;  if  by  a  judge,  it  must  be  under  his  hand. 

§  2055.  When  offender  to  be  arrested.  Where  the  proof,  specified  in 
the  last  section  is  also  sufficient  to  justify  an  arrest  of  the  person  having  the 
prisoner  in  his  custody,  as  for  a  criminal  offence,  committed  in  taking  or 
detaining  him,  the  warrant  must  also  contain  a  direction  to  arrest  that  per- 
son, for  the  offence. 

g  2056.   Execution  of  warrant ;  proceeding?  to  relieve  prisoner. 

The  officer  or  other  person,  to  whom  the  warrant  is  directed  and  delivered, 
must  execute  it  by  bringing  the  prisoner  therein  named,  and  also,  if  so  com- 
manded in  the  warrant,  the  person  who  detains  him,  before  the  court  or 
judge  issuing  it;  and  thereupon  the  person  detaining  the  prisoner  must 
make  a  return,  in  like  manner,  and  the  like  proceedings  mast  be  taken,  as 
if  a  writ  of  habeas  corpus  had  been  issued  in  the  first  instance. 

§  2057.  Id. ;  proceeding?  to  pnnish  offender.     If  the  person  having 
the  prisoner  in  his  custody,  is  brought  before  the  court  or  judge,  as  for  a 
criminal  offence,  he  is  entitled  to  be  examined,  and  must  be  committed, 
bailed,  or  discharged,  by  the  court  or  judge,  as  in  any  other  criminal  case  of 
the  same  nature. 

§  2058.  When  appeal  may  be  taken  in  cases  under  this  article.    An 

appeal  may  be  taken  from  an  order  refusing  to  grant  a  writ  of  habeas  corpus, 
or  a  writ  of  certiorari,  as  prescribed  in  this  article,  or  from  a  final  order, 
made  upon  the  return  of  such  a  writ,  to  discharge  or  remand  a  prisoner,  or 
to  dismiss  the  proceedings.  Where  a  final  order  is  made,  to  discharge  & 
prisoner,  upon  his  giving  bail,  an  appeal  therefrom  may  be  taken,  before 
ban  is  given ;  but  where  the  appeal  is  taken  by  the  people,  the  discharge  of 
the  prisoner  upon  bail  shall  not  be  stayed  thereby.  An  appeal  does  not  lie, 
from  an  order  of  the  court  or  judge,  before  which  or  whom  the  vmt  is  made 
returnable,  except  as  prescribed  in  this  section. 

§  2059.  Id. ;  by  people.  An  appeal  from  a  final  order,  discharging  a 
prisoner  committed  upon  a  criminal  accusation,  or  from  the  affirmance  of 
such  an  order,  may  be  taken,  in  the  name  of  the  people,  by  the  Attorney- 
€toneral  or  the  district-attorney. 

§  2060.    Prisoner  who  appeals 


pruoner,  who  stands  charged,  upon  a  criminal  accusation,  with  a  bailable 
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offence,  lias  perfected,  or  intends  to  take,  an  appeal  from  a  final  order  dis- 
missing the  proceedings,  remanding  him,  or  otherwise  refusing  to  discharga 
him,  made  as  prescribed  in  this  article,  the  court  or  judge,  upon  his  appu- 
cation,  either  before  or  after  the  final  order,  must,  upon  such  notice  to  the 
district-attorney  as  the  court  or  judge  thinks  proper,  make  an  order,  fixing 
the  sum  in  which  the  applicant  shall  be  admitted  to  bail,  pending  the  appeal ; 
and  thereupon,  when  his  appeal  is  perfected,  he  must  be  admitted  to  bail 
accordingly. 

§  2061.  Id. ;  recognizance,  etc.  The  recognizance  for  that  purpose 
must  be  conditioned,  that  the  prisoner  will  appear,  at  a  general  term  of  the 
appellate  court  to  be  held  at  a  time  and  place  designated  in  the  order,  and 
abide  by  and  perform  the  judgment  or  order  of  the  appellate  court.  It  must 
be  taken  and  approved  by  a  justice  of  the  supreme  court,  or  by* the  court  or 
judge  from  whose  order  the  appeal  is  taken,  or  by  the  county  judge  of  the 
county  in  which  the  order  was  made,  or,  in  the  city  of  New  York,  by  a  judge 
of  the  court  of  common  pleas  for  that  city  and  county.  In  all  other  respects, 
the  proceedings  are  the  same  as  prescribed  in  this  article,  where  it  appears, 
upon  the  return  of  a  writ  of  certiorari,  that  the  prisoner  is  entitled  to  be 
admitted  to  bail. 

§  2062.  Id. ;  on  appeal  to  court  of  appeals.  Where  a  prisoner,  who 
stands  charged  with  an  offence,  specified  in  the  last  section,  has  perfected 
an  appeal,  to  the  court  of  appeals,  from  a  final  order  of  the  supreme  courts 
or  of  a  superior  city  court,  afiirming  an  order  refusing  his  dischar^^^e,  or 
reversing  an  order  granting  his  discharge ;  the  court,  from  whose  order  the 
appeal  is  taken,  or  a  judge  thereof,  must,  upon  his  application,  admit  him 
to  bail,  as  prescribed  in  the  last  section ;  except  that  the  recognizance  must 
be  conditioned  to  appear,  at  a  general  term  of  the  court  from  which  the 
appeal  is  taken,  to  abide  by  and  perform  its  judgment  or  order,  ma^e  after 
the  determination  of  the  appeal. 

§  2063.  Custody  of  prisoner  untU  he  gives  bail  Where  the  sum,  in 
which  a  prisoner  shall  be  admitted  to  bail,  has  been  fixed,  as  prescribe<l  in 
either  of  the  last  two  sections,  he  must  remain  in  the  custody  of  the  sheriff 
of  the  county  in  which  he  then  is,  until  he  is  admitted  to  bail,  as  therein 
prescribed ;  or,  if  he  does  not  give  the  requisite  bail,  until  the  time  to  ai)peal 
nas  expired,  or  the  appeal  is  disposed  of,  and  the  further  direction  of  the 
court,  made  thereupon. 

§  2064.  When  recognizance  to  be  valid  for  an  a^joummenl^  eta 

Where  no  order  or  other  direction  of  the  court,  relating  to  the  disposition  of 
the  prisoner,  is  made  at  the  term  specified  in  a  recognizance,  given  as  per- 
scribed  in  section  2061  or  section  2062  of  this  act,  the  matter  is  deemed 
adjourned  without  an  order  to  that  effect,  to  the  next  general  term  of  the 
same  court ;  or,  in  the  supreme  court,  to  the  next  general  term  thereof  to  be 
held  in  the  same  department ;  and  thereafter  to  each  successive  general 
term^  until  such  an  order  or  direction  is  made.  The  prisoner  is  bound  to 
attend  at  each  successive  general  term ;  and  the  recognizance  is  valid  for 
his  attendance  accordingly,  without  any  notice  or  other  formal  proceedings. 

§  2065.  Penalty  for  refusing  copy  of  process,  etc.  An  officer  or  other 
X)erson,  who  detained  any  one  by  virtue  of  a  mandate,  or  other  written  author- 
ity, must,  upon  reasonable  demand,  and  tender  of  his  fees,  deliver  a  copy 
thereof  to  any  person  who  applies  therefor,  for  the  purpose  of  procuring  a 
writ  of-  habeas  corpus  or  a  writ  of  certiorari,  in  behalf  of  the  prisoner.  If 
he  knowingly  lefoses  so  to  do,  he  forfeits  two  hundred  dollars  to  the  prisoner.. 
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§  2066.  Applicatioii  of  tiUs  article  to  othar  wiits  of  habeas 

Except  as  otherwise  expressly  prescribed  by  statute,  the  provisions  of  this 
article  apply  to  and  regulate  the  proceedings  upon  every  common  law  or 
statutory  writ  of  habeas  corpus,  as  far  as  they  are  applicable ;  and  the 
authority  of  a  court  or  a  judge,  to  grant  such  a  v.Tit,  or  to  proceed  thereupon, 
by  statute  or  the  common  law,  must  be  exercised  in  conformity  to  this  article, 
in  any  case  therein  provided  for. 


ARTICLE  FOURTH. 

Thb  Writ  of  MiJfDAJcus. 

« 

Baonov  2067.  Kinds  of  vnit ;  how  alternative  writ  granted. 
i20G8.  When  writ  granted  at  special  tenn. 

2069.  Id. ;  at  general  term  of  supreme  court. 

2070.  When  peremptory  mandamus  to  iaeue  in  first  instance. 

2071.  Alternative  writ;  how  served. 

2072.  Writ ;  how  returnable. 

2073.  Return  or  demurrer  to  first  writ. 

2074.  Return ;  how  made. 

2075.  Motion  to  set  aside  writ. 

2076.  Contents  of  alternative  writ ;  demurrer  thereto. 

2077.  Form  and  contents  of  return. 

2078.  Further  return  cannot  be  compelled ;  demurrer  to  retuni. 

2079.  Issue  of  fact;  when  it  arises. 

2080.  Application  of  certain  provisions  of  chapter  sixth. 

2081.  Service  of  notice  of  filing  return,  and  demurrer. 

2082.  Subsequent  proceedings  the  same  as  in  an  action. 

2083.  Issue  of  fact ;  how  triable. 

2084.  Id. ;  where  triable. 

2085.  Issue  of  law  upon  general  term  mandamus ;  how  and  where  triable* 
20S6.  Costs. 

2087i  AppeaJs. 

20S8.  When  relator  to  recover  damages. 

2089.  Stay  of  proceedings ;  enlargement  of  time. 

2090.  Fine  in  certain  cases. 

§2067.  Kinds  of  writ;  how  alternative  writ  granted.  A  writ  of  man- 
damus is  either  alternative  or  peremptory.  The  alternative  writ  may  be 
granted  npon  an  affidavit,  or  other  written  proof,  showing  a  proper  case 
therefor ;  and  either  with  or  without  previous  notice  of  the  application,  as 
the  court  thinks  proper. 

§  2068.  Wlien  writ  granted  at  special  tenn.  Except  where  special 
tHXTHsiou  therefor  is  otherwise  made  in  this  article,  a  writ  or  mandamus  can 
be  granted  only  at  a  special  term  of  the  court.  In  the  supreme  court,  the 
special  term  must  be  one  held  within  the  judicial  district  embracing  the 
county  wherein  an  issue  of  fact,  joined  upon  an  alternative  writ  of  mandi^ 
mns,  is  triable,  as  prescribed  in  this  article. 

§  2069.  Id. ;  at  general  term  of  supreme  court  A  writ  of  mandamus 
may  be  granted,  at  a  general  term  of  the  supreme  court  only,  directed  gene- 
rally to  any  judge  holding,  or  to  hold,  a  special  term  of  the  same  court,  or 
directed  to  one  or  more  judges  of  the  same  court  named  therein,  in  any 
ease  where  such  a  vnit  may  be  issued  out  of  the  supreme  court,  directed  to 
any  other  court,  or  to  a  judge  thereof.  8uch  a  writ  can  be  granted  only  at 
the  general  term  of  the  judicial  department,  embracing  the  county,  wherein 
{he  action  is  triable,  or  the  special  proceeding  is  brought,  in  the  course  of 
^rhich  the  matter  sought  to  be  enforoed  by  the  mandamuB  originated,  nnl< 
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that  general  tenn  is  Bot  in  sesBion ;  in  wbich  case  it  may  be  granted  at 
the  general  term  of  an  adjoining  judicial  department. 

§  2070.  When  peremptory  mandamiw  to  israe  in  first  instanceu 

A  peremptory  writ  of  mandamus  may  be  issued,  in  the  first  instance,  where 
the  applicant's  right  to  the  mandamus  depends  only  upon  questions  of  law, 
and  notice  of  the  application  has  been  given  to  a  judge  of  the  court,  or  to 
the  corporation,  board,  or  other  body,  officer,  or  other  person,  to  which  or  to 
whom  it  is  directed.  The  notice  must  be  served,  at  least  eight  days  before 
the  application  is  heard ;  unless  a  shorter  time  is  prescribed  by  an  order  to 
show  cause,  made,  where  the  application  is  to  the  special  term,  by  the  court, 
or  a  judge  thereof;  or,  where  the  application  is  to  the  general  term,  by 
the  general  term,  or  a  general  term  justice,  of  that  judicial  department. 
In  such  a  case,  the  application  must  be  founded  upon  affidavils,  or  other 
written  proofs,  a  copy  of  which  must  be  served  with  the  notice,  or  order  to 
show  cause.  Where  the  court,  board,  or  other  body  to  be  served,  consists 
of  three  or  more  members,  the  notice  or  order  to  show  cause,  and  the  papers 
upon  which  the  application  is  to  be  made,  may  be  served,  as  prescribed  in 
the  next  section  for  service  of  an  alternative  writ  of  mandamus.    Except  as 

Srescribed  in  this  section,  or  by  special  provision  of  law,  a  peremptory  man- 
amus  cannot  be  issued,  until  an  alternative  mandamus  has  been  issued  and 
duly  served,  and  the  return  day  thereof  has  elapsed. 

§  2071.  Alternative  writ ;  how  served.  An  alternative  writ  of  man- 
damus must  be  served,  by  showing  the  original  writ,  and  delivering  a  copy 
thereof,  to  the  person  to  be  served.  Where  it  is  directed  to  a  court,  or  to 
the  judge  or  judges  of  a  court,  it  must  be  served,  either  in  term  time  or  in 
vacation,  upon  the  judge  or  judges  of  the  court ;  except  that,  where  the 
court  consists  of  three  or  more  judges,  service  upon  a  majority  of  them  is 
sufficient.  Where  it  i£r  to  be  served  upon  a  board  or  body,  other  than  a 
corporation,  service  must  be  made  upon  a  majority  of  the  members  thereof, 
unless  the  board  or  body  was  created  by  law,  and  has  a  chairman  or  other 
presiding  officer,  appointed  pursuant  to  law ;  in  which  case,  service  upon 
him  is  sufficient.  Where  the  writ  is  to  be  served  upon  a  corporation,  service 
thereof  may  be  made  upon  any  officer,  upon  whom  a  summons,  issued  out  of 
the  supreme  court,  may  be  served.  Where  one  or  more  of  the  persons,  upon 
whom  to  make  service,  as  prescribed  in  this  section,  cannot,  after  due  dili- 
gence, be  found,  the  exhibition  of  the  original  writ  may  be  dispensed  with, 
and  service  may  be  m&Ae  upon  him  or  them,  as  prescribed  by  law  for  the 
service  of  a  summons,  issued  out  of  the  supreme  court. 

§  2072.  Writ ;  how  retamable.  An  alternative  writ  must  be  made 
returnable  twenty  days  after  the  service  thereof,  at  the  office  of  the  clerk 
of  the  court,  or,  in  the  supreme  court,  the  clerk  of  the  county,  designated 
therein,  in  which  an  issue  of  fact  joined  thereupon  is  triable.  A  peremp- 
tory writ  must  be  made  returnable  at  a  general  or  a  special  term,  desig- 
nated therein,  to  which  application  for  the  alternative  writ  might  have  been 
made. 

§  2073.  Return  or  demnrrer  to  first  writ  Where  the  first  writ  of 
mandamus  has  been  duly  served,  a  return  must  be  made  to  the  same,  as 
therein  required,  unless  it  is  an  alternative  writ,  and  a  demurrer  thereto  is 
taken.  In  default  of  a  return,  the  person  or  persons,  upon  whom  the  writ 
was  served,  may  be  punished,  upon  the  application  of  the  people,  or  of  the 
relator,  for  a  contempt  of  court. 

§  2074.  Return ;  how  made.  The  return  to  an  alternative  writ  of  man- 
damoB  must  be  annexed  to  a  copy  of  the  writ ;  and  must  be  filed,  in  the 
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office  of  the  clerk,  where  it  is  retnniablei  within  the  time  specified  in  the 
writ.  The  return  to  a  peremptory  writ  of  mandamus  must  be  likewise 
annexed  to  a  copy  thereof;  and  must,  before  the  expiration  of  the  first  day 
of  the  term  at  which  it  is  returnable,  be  either  delivered  in  open  court,  or 
filed  in  the  office  of  the  clerk  of  the  court,  or,  in  the  supreme  court,  the  clerk 
of  the  county  wherein  the  term  is  to  be  held. 

§  2075.  Motion  to  set  aside  writ.  An  alternative  writ  of  mandamos 
cannot  be  quashed  or  set  aside  upon  motion,  for  any  matter  involving  the 
merits.  A  motion  to  set  aside  such  a  writ,  for  any  other  cause,  or  to  set 
aside  or  quash  a  peremptory  writ  of  mandamus,  or  to  set  aside  the  service 
of  either  writ,  must  be  made  at  a  term,  whereat  the  writ  might  have  been. 
granted. 

§  2076.  Cbntents  of  altomatlve  writ ;  deminrer  tiiorota  The  state- 
ment, contained  in  an  alternative  writ  of  mandamus,  of  the  facts  constituting^ 
the  grievance,  to  redress  which  it  is  issued ;  the  joinder  therein  of  two  or 
more  such  grievances ;  and  the  command  of  the  writ,  are  subject  to  the 
provisions  of  chapter  sixth  of  this  act,  respecting  the  statement,  in  a  com* 
plaint,  of  the  facts  constituting  a  cause  of  action ;  the  joinder  therein  of  two 
or  more  causes  of  action ;  and  the  demand  of  judgment  thereupon.  The 
X)erson,  upon  whom  the  writ  is  served,  instead  of  making  a  return  thereto, 
may  file  m  the  office  where  the  writ  is  returnable,  a  demurrer  to  the  writ ; 
or  he  may  file  a  demurrer  to  a  complete  statement  of  fact^  contained  in  the 
writ,  as  constituting  a  separate  grievance,  and  make  a  return  to  the  remain- 
der of  the  writ.  A  demurrer  may  be  thus  taken,  in  a  case  where  a  defend* 
ant  may  demur  to  a  complaint,  or  to  a  cause  of  action  separately  stated  in  a 
complaint,  as  prescribed  in  chapter  sixth  of  this  act ;  and  it  must  be  in  like 
form. 

§  2077.  Form  and  oontents  of  retim.  The  provisions  of  chapter  sixth 
of  this  act,  relating  to  the  form  and  contents  of  an  answer,  containing  denials 
and  allegations  of  new  matter,  except  those  provisions  which  relate  to  the 
verification  of  an  answer,  and  to  a  counter-claim  contained  therein,  apply  to 
a  return  to  an  alternative  writ  of  mandamus,  showing  cause  against  obeying 
the  command  of  the  writ.  For  the  purpose  of  the  application,  each  complete 
statement  of  facts,  assigning  a  cause  why  the  conmiand  of  the  writ  ought 
not  to  be  obeyed,  is  regarded  as  a  separate  defence,  and  must  be  separately 
stated,  and  numbered. 

§  2078.  Further  retom  cannot  be  compelled ;  demurrer  to  return. 

A  person,  who  has  made  a  return  to  an  alternative  mandamus,  cannot  be 
compelled  to  make  a  further  return.  The  people,  or  the  relator,  may  demur 
to  vie  return,  or  to  any  complete  statement  of  facts,  therein  separately 
assigned  as  a  cause  for  disobeying  the  command  of  the  writ,  on  the  ground 
that  the  same  is  insufficient  in  law,  upon  the  face  thereof. 

§  2079.  Issue  of  fiEict ;  when  it  arises.  An  issue  of  fact  arises  upon  a 
denial,  contained  in  the  return,  of  a  material  allegation  of  the  writ,  or  upon 
a  material  allegation  of  new  matter,  contained  in  a  return ;  unless  a  demur- 
rer thereto  is  taken.  Where  the  people  or  relator  demur  to  a  complete 
statement  of  facts,  separately  assigned  as  a  cause  for  disobeying  the  com- 
mand of  the  writ,  an  issue  of  fact  arises,  with  respect  to  the  remainder  of 
the  return. 


§  2080.  Application  of  certain  provisions  of  chapter  sixth.  Oral 
pleadings  upon  a  writ  of  mandamus  are  abolished,  and  no  pleadings  are 
allowed,  except  as  prescribed  in  the  foregoing  sections  of  this  article.    The 
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piovisions  of  title  second  of  chapter  sixth  of  this  act  apply  to  the  writ  and 
the  return ;  except  that  it  is  not  necessary  to  serve  a  copy  of  either,  upon 
the  attorney  for  the  adverse  party,  or  to  verify  either,  and  that  neither  can 
be  amended,  without  special  application  to  the  court,  or  stricken  out  as  sham. 

§  2081.  Service  of  notice  of  flling  retnm  and  demurrer.  Where  a 
return  to  an  alternative  writ  of  mandamus  has  been  ^ed,  the  attorney  for 
the  defendant  making  it  must  serve,  upon  the  attorney  for  the  people  or  the 
relator,  a  notice  of  the  filing  thereof.  Where  the  people  or  the  relator 
demur  to  the  return,  or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be 
served  upon  the  attorney  for  the  defendant,  within  twenty  days  after  the 
service  of  such  a  notice.  Where  the  defendant  demurs  to  the  writ,  or  to  a 
part  thereof,  a  copy  of  the  demurrer  must  be  served  upon  the  attorney  for 
the  people  or  the  relator,  within  the  time  prescribed  by  law  for  filing  it. 

§  2082.  Subsequent  proceedlnggs  the  same  as  in  an  action.  Except 
as  otherwise  expressly  prescribed  in  this  act,  the  proceedings,  after  issue  is 
joined,  upon  the  facts  or  upon  the  law,  are,  in  all  respects,  the  same  as  in 
an  action ;  and  each  provision  of  this  act,  relating  to  the  proceedings  in  an 
action,  apply  thereto.  For  the  purpose  of  the  application,  the  writ,  the 
return,  and  the  demurrer  are  deemed  to  be  pleadings  in  an  action ;  and  the 
final  order  is  deemed  to  be  a  final  judgment,  and  may  be  entered  and 
docketed,  and  enforced,  with  respect  to  such  parts  thereof  as  are  not 
enforced  by  peremptory  mandamus,  as  a  final  judgment  in  an  action.  But 
before  the  final  order  can  be  docketed,  or  an  execution  issued  thereupon,  an 
enrollment  must  be  filed  thereupon,  as  a  judgment-roll  in  an  action.  For 
that  purpose,  the  clerk  must  attach  together  and  file  in  his  office,  a  certified 
copy  of  the  final  order;  the  writ  and  the  return,  or  copies  thereof;  together 
with  the  same  papers  which  are  required  by  law  to  be  incorporated  into  a 
judgment-roll  in  an  action.  Where  the  final  order  is  in  favor  of  the  people 
or  the  relator,  it  must  award  a  peremptory  mandamus,  to  be  forthwith  issued. 

§  2083.  Issue  of  &ct ;  how  tziable.  An  issue  of  fact,  joined  upon  an 
alternative  writ  of  mandamus,  must  be  tried  by  a  jury,  as  if  it  was  an  issue 
joined  in  an  action  specified  in  section  968  of  this  act ;  unless  a  jury  trial  is 
waived,  or  a  reference  is  directed  by  consent  of  parties.  Where  the  writ 
was  issued  upon  the  relation  of  a  private  person,  the  relator  or  the  defendant 
is  entitled  to  a  verdict,  report  or  decision,  where  he  would  be  entitled  thereto, 
if  the  issue  was  joined  in  an  action,  brought  by  the  relator  against  the 
defendant,  to  recover  damages  for  making  a  false  return. 

^  2084.  Id ;  where  tziaUe.  An  issue  of  fact,  joined  upon  an  alternative 
wnt  of  mandamus,  granted  at  a  special  term  of  the  supreme  court,  is  triable 
in  the  county,  wherein  it  is  alleged  in  the  writ,  that  the  material  facts  took 
place,  unless  the  court  directs  it  to  be  tried  elsewhere.  An  issue  of  fact, 
joined  upon  an  alternative  writ  of  mandamus,  granted  at  a  general  term,  is 
triable  in  the  county,  which  determines  the  judicial  department  wherein 
the  application  for  the  writ  must  be  made ;  unless  the  general  term  directs 
it  to  be  tried  in  another  county  of  the  same  judicial  department.  Where 
the  writ  was  granted  at  the  general  term,  the  general  term  may  detail  a 
general  term  justice,  of  the  same  or  another  judicial  department,  to  preside 
at  the  trial.  Upon  the  trial  of  an  issue  of  fact,  joined  upon  an  alternative 
writ  of  mandamus,  the  verdict,  report,  or  decision  must  be  returned  to,  and 
the  final  order  thereupon  must  be  made  by,  the  general  or  the  special  term, 
as  the  case  requires. 

§  2085.  Issoe  of  laiv  upon  general  term  mandamus ;  how  and 
mriura  triable.    An  issue  of  law,  joined  upon  an  alternative  writ  of  man* 
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damus,  granted  at  the  general  tenn,  must  be  tried,  and  the  final  order  there- 
upon must  be  made,  at  the  general  term. 

§  2086.  Costs.  Where  an  alternative  vmi  of  mandamus  has  been  issued, 
costs  may  be  awarded,  as  in  an  action ;  except  that,  upon  making  a  final 
order,  the  costs  are  in  the  discretion  of  the  court.  W  here  a  peremptory 
mandamus  is  granted,  without  a  previous  alternative  mandamus,  costs,  not 
exceeding  fifty  dollars  and  disbursements,  may  be  awarded  to  either  party, 
as  upon  a  motion. 

§  2087.  Appeals.  An  appeal  from  an  order  granting  a  peremptory  writ 
of  mandamus,  where  an  alternative  writ  of  mandamus  was  not  previously 
issued,  must  be  taken  as  from  a  final  order  made  in  a  special  proceeding. 
An  appeal  from  a  final  order  made  upon  an  alternative  mandamus,  must  be 
taken  as  an  appeal  from  a  judgment ;  and  each  provision  of  law,  relating  to 
an  appeal  from  a  judgment,  either  to  the  general  term  or  to  the  court  of  ap« 
peals,  is  applicable  thereto.  But  where  an  appeal  is  taken,  as  prescribed  in 
this  section,  from  an  order  of  the  general  term,  granting  a  peremptory  man- 
damus, made  upon  an  original  application,  or  from  a  final  order,  made  upon 
uxi  alternative  mandamus,  granted  at  the  general  term,  the  execution  of  the 
order  appealed  from  shall  not  be  stayed,  except  by  the  order  of  the  same 
general  term,  made  upon  such  terms,  as  to  security  or  otherwise,  as  justice 
requires. 

§  2088.  When  relator  to  recover  damages.  Where  a  return  has  been 
made  to  an  alternative  writ  of  mandamus,  issued  upon  the  relation  of  a  pri- 
vate person,  the  court,  upon  making  a  final  order  for  a  peremptory  manda- 
mus, must  also,  if  the  relator  so  elects,  award  to  the  relator,  against  the  de- 
fendant who  made  the  return,  the  same  damages,  if  any,  which  the  relator 
might  recover,  in  an  action  against  that  defendant,  for  a  false  return.  The 
relator  may  require  his  damages  to  be  assessed,  upon  the  trial  of  an  issue  of 
fact,  if  the  verdict,  report,  or  decision  is  in  his  favor.  Where  he  is  entitled 
to  a  final  order,  for  any  other  cause,  he  may  require  them  to  be  assessed  as 
in  an  action.  Such  an  assessment  of  damages  bars  an  action  for  a  false 
return. 

§  2089.  Stay  of  proceedlnggs ;  enlargement  of  time.  The  proceedings 
upon  a  writ  of  mandamus,  granted  at  a  special  term  may  be  stayed,  and 
the  tim^  for  making  a  return,  or  for  doing  any  other  act  thereupon,  as  pre- 
scribed in  this  article,  may  be  enlarged,  as  in  an  action,  by  an  order  made 
by  a  judge  of  the  court,  but  not  by  any  other  officer.  Where  the  writ  was 
granted  at  the  general  term,  an  order  staying  the  proceedings,  or  enlarging 
the  time  to  make  a  return,  can  be  made  only  Dy  a  general  term  justice  of  the 
same  department ;  and  where  notice  has  been  given  of  an  application  for  a 
mandamus  at  a  general  term,  or  an  order  has  been  made  to  show  cause,  at  a 
general  term,  why  a  mandamus  should  not  issue,  a  stay  of  proceedings  shall 
not  be  granted,  before  the  hearing,  by  any  court  or  judge. 

§  2090.  Fine  in  certain  cases.  Where  a  final  order  awards  a  peremptory 
mandamus,  directed  to  a  public  officer,  board,  or  other  body  commanding 
him  or  them  to  perform  a  public  duty,  enjoined  upon  him  or  them  by  specid 
provision  of  law,  if  it  appears  to  the  court  that  the  officer,  or  one  or  more 
members  of  the  board  or  body,  have,  without  just  excuse,  refused  or  neg- 
lected to  perform  the  duty  so  enjoined,  the  court,  besides  awarding  to  the 
relator  his  damages  and  costs,  as  prescribed  in  this  article,  may,  in  the  same 
order,  impose  a  fine,  not  exceeding  two  hundred  and  fifty  dollars,  upon  the 
officer,  or  upon  each  member  of  the  board,  who  has  so  refused  or  neglected. 
The  fine,  when  ctfLt^ted»  musk  be  paid  into  the  treasury  of  the  State ;  and 
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the  payment  thereof  bars  any  action  for  a  penalty,  incurred  by  the  person 
so  fined,  by  reason  of  his  refusal  or  neglect  to  perform  the  duty  so  eigoined. 

AETICLE  FIFTH. 

Thb  Writ  of  Pbohibition. 

« 

Sbction  2091.  Kinds  of  writ ;  how  granted. 

2092.  "When  writ  granted  at  special  term. 

2093.  Id. ;  at  g^nei'al  tenn  of  the  supi-eme  court. 

2094.  Alternative  writ  must  issue  first ;  its  contents. 

2095.  Id. ;  when  returnable ;  how  served. 

2096.  Absolute  writ  issues,  unless  return  made. 

2097.  Legal  objections,  how  taken ;  motion  to  qnash  or  set  aside  writ. 

2098.  Return  by  party ;  proceedings  when  he  adopts  judge's  return. 

2099.  Proceedings  after  return ;  trial  by  jury. 

2100.  Final  order;  costs. 

2101.  Appeals. 

2102.  Stay  of  proceedings ;  enlargement  of  time. 

§  2091.  Kinds  of  wilt ;  how  granted.  A  writ  of  prohibition  is  either 
alternative  or  absolute.  The  alternative  writ  may  be  granted  upon  an  affi- 
davit, or  other  written  proof,  showing  a  proper  case  therefor,  and  either  with 
or  without  previous  notice  of  the  application,  as  the  court  thinks  proper. 

§  2092.  When  writ  granted  at  epecial  term.  Except  where  special 
provision  therefor  is  otherwise  made  in  this  article,  an  alternative  writ  of 
prohibition  can  be  granted  only  at  a  special  term  of  the  court.  In  the 
supreme  court,  the  special  term  must  be  one  held  within  the  judicial  district^ 
embracing  the  county,  wherein  the  action  is  triable,  or  the  special  proceed- 
ing is  brought,  in  the  course  of  which  the  matter,  sought  to  be  prohibited  by 
the  writ,  originated.  - 

^  2093.  Id. ;  at  general  term  of  the  supreme  conrt  An  alternative 
writ  of  prohibition  may  be  granted  at  a  general  term  of  the  supreme  court 
only,  directed  generally  to  any  judge  holding,  or  to  hold,  a  special  term  of 
the  same  court,  or  directed  to  one  or  more  judLges  of  the  same  court,  named 
therein,  in  any  case  where  such  a  writ  may  be  issued  out  of  the  supreme 
court,  directed  to  any  other  court,  or  to  a  judge  thereof.  Such  a  writ  can  be 
granted  only  at  the  general  term  of  the  judicial  department,  embracing  the 
county,  wherein  the  action  is  triable,  or  the  special  proceeding  is  brought, 
in  the  course  of  which  the  matter,  sought  to  be  prohibited  by  the  writ, 
originated,  unless  that  general  term  is  not  in  session ;  in  which  case,  it  may 
be  granted  at  the  general  term  of  an  adjoining  judicial  department. 

§  2QP4.  Alternative  writ  mnst  issue  fizst ;  contents.  Except  as 
otherwise  specially  prescribed  by  law,  an  absolute  writ  of  prohibition  cannot 
be  issued,  until  an  alternative  writ  has  been  issued  and  duly  served,  and 
the  return  day  thereof  has  elapsed.  The  alternative  writ  must  be  directed 
to  the  coiirt  in  which,  or  to  the  judge  before  whom,  and  also  to  the  party  in 
whose  favor,  the  proceedings  to  be  restrained  were  taken,  or  are  about  to  be 
taken.  It  must  command  the  court  or  judge,  and  also  the  party,  to  desist 
and  refrain  from  any  further  proceedings  in  the  action  or  special  proceeding, 
or  with  respect  t.o  the  particular  matter  or  thing  described  therein,  as  the 
case  may  be,  until  the  further  direction  of  the  court  issuing  the  writ ;  and 
also  to  show  cause,  at  the  time  when,  and  the  place  where,  the  writ  is  made 
returnable,  why  they  should  not  be  absolutely  restrained  from  any  further 
proceedings  in  that  action,  special  proceeding,  or  matter.    The  writ  need  not 
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contain  any  statement  of  the  facts  or  legal  objections,  upon  which  the  lela* 
tor  founds  his  claim  to  relief. 

§  2095.  Id. ;  when  retomable ;  how  served.  The  writ  mast  be  made 
returnable,  either  forthwith  or  at  a  day  certain,  before  the  term  which  granted 
it,  or  upon  the  first  day  of  a  future  term,  therein  specified,  at  which  appli- 
cation for  the  writ  might  have  been  made.  Where  it  is  granted  at  the  gen- 
eral terra  of  a  judicial  department,  adjoining  that  wherein  the  matter 
originated,  it  may,  in  the  discretion  of  the  court,  be  made  returnable  at  the 
general  term  of  either  department.  The  writ  must  be  served  upon  the  court 
or  judge,  and  also  upon  the  party,  as  prescribed  by  law  for  the  service  of  an 
alternative  writ  of  mandamus.  A  copy  of  the  papers,  upon  which  it  was 
granted,  must  be  delivered  with  each  copy  of  the  writ. 

§  2096.  Absolnte  writ  issues  unless  retnm  mada  Where  the  alter- 
native writ  has  been  duly  served  upon  the  court  or  judge,  and  upon  the 
party,  the  relator  is  entitled  to  an  absolute  writ,  unless  a  return  is  made  by 
the  court  or  judge,  and  by  the  party,  according  to  the  exigency  of  the  alter- 
native writ,  or  within  such  further  time  as  may  be  granted  for  the  purpose. 
The  return  must  be  annexed  to  a  copy  of  the  writ ;  and  it  must  be  either 
delivered  in  open  court,  or  filed  in  the  office  of  the  clerk  of  the  court  issuing 
the  writ ;  or,  in  the  supreme  court,  the  clerk  of  the  county  where  the  writ  is 
returnable.  Where  the  party  makes  a  return,  the  court  or  judge  must  also 
make  a  return.  In  default  thereof,  the  judge  or  the  members  of  the  court, 
may  be  punished,  upon  the  application  of  the  people  or  of  the  relator,  for  a 
contempt  of  the  court  issuing  the  writ.  A  return  to  an  alternative  writ  of 
prohibitioii  oannot  be  compelled  in  any  other  case. 

^  2097.  Legal  objections,  how  taken ;  motion  to  quash  or  set  aside 
writ.  An  alternative  writ  of  prohibition  cannot  be  quashed  or  set  aside, 
npon  motion,  for  any  matter  involving  the  merits.  An  objection  to  the  legal 
sufficiency  of  the  papers,  upon  which  the  writ  was  granted,  may  be  taken  in 
the  return.  A  motion  to  quash  an  absolute  writ  of  prohibition,  or  to  set 
aside  an  alternative  writ,  for  any  matter  not  involving  the  meritis,  must  be 
made  at  a  term  where  the  writ  might  have  been  granted. 

§  2098.  Retnm  by  party ;  proceedings  when  he  adopts  judge's 
retom.  A  return  to  an  alternative  writ,  when  made  by  a  party^  must  be 
verified  by  his  affidavit,  as  required  for  the  verification  of  a  pleading  in  a 
court  of  record ;  unless  it  consists  only  of  objections  to  the  legal  sufficiency 
of  the  papers  upon  which  the  writ  was  granted.  Where  the  party  unites 
with  the  court  or  judge  in  a  return,  or  annexes,  to  the  court's  or  the  judge's 
return,  an  instrument  in  writing,  subscribed  by  him,  to  the  effect  that  be 
adopts  it,  and  relies  upon  the  matters  therein  contained,  as  sufficient  cause 
why  the  court  or  judge  should  not  be  restrained,  as  mentioned  in  the  writ, 
he  is  thenceforth  deemed  the  sole  defendant  in  the  special  proce'^ding ; 
except  that  where  a  final  order  is  made,  awarding  an  absolute  writ  of  pro- 
hibition, such  a  writ  must  be  directed  to  the  party,  and  also  to  the  court  or 
the  judge. 

§  2099.  Froceedings  after  retom ;  trial  by  jury.  Pleadings  are  not 
allowed  upon  a  writ  of  prohibition.  Where  an  alternative  writ  has  been 
issued,  the  cause  may  be  disposed  of  without  further  notice,  at  the  term  at 
which  the  writ  is  returnable.  If  it  is  not  then  disposed  of,  it  may  be  brought 
to  a  hearing,  upon  notice,  at  a  subsequent  term.  In  the  supreme  court,  it 
must  be  heard  at  a  general  term  of  the  same  judicial  department,  or  at  a 
special  term  held  in  the  same  judicial  district,  as  the  case  maybe.  The 
relator  may  controvert,  by  affidavit,  any  allegation  of  new  matter  contained 
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in  the  retam.  The  oonrt  may  direct  the  trial  of  any  qnestion  of  fact  by  a 
jury,  in  like  manner  and  with  like  effect,  as  where  an  order  is  made  for  the 
trial,  by  a  jury,  of  issues  of  fact,  joined  in  an  action  triable  by  the  court. 
Where  such  a  direction  is  Kiven,  the  proceedings  must  be  the  same,  as  upon 
the  trial  of  issues  so  joined  in  an  action. 

§  2100.  Final  order ;  ccMSts.  Where  a  final  order  is  made  in  favor  of  the 
relator,  it  must  award  an  absolute  writ  of  prohibition ;  and  it  may  also  direct 
that  all  proceedings  or  any  specified  proceeding,  theretofore  taken  in  the 
action,  special  proceeding,  or  matter,  as  to  which  the  prohibition  absolute 
issues,  be  vacated  and  annulled.  The  writ  of  consultation  is  abolished. 
Where  a  final  order  is  made  against  the  relator,  it  must  authorize  the  court 
or  judge,  and  the  adverse  party,  to  proceed  in  the  action,  special  proceeding, 
or  matter,  as  if  the  alternative  writ  had  not  been  issued.  Costs,  not  exceed- 
ing fifty  dollars  and  disbursements,  may  be  awarded  to  either  party,  as  upon 
a  motion. 

§  2101.  AppeaLs.  A  final  order,  made  as  prescribed  in  the  last  section, 
can  be  reviewed  only  by  appeal.  Where  the  order  was  made  by  the  gen^ral 
term,  the  execution  of  the  order  appealed  from  shall  not  be  stayed,  except 
by  an  order  of  the  same  general  term,  made  upon  such  terms,  as  to  security 
or  otherwise,  as  justice  requires. 

§  2102.  Stay  of  proceedings ;  enlaxgement  of  tima  The  proceedings 
upon  a  writ  of  prohibition,  granted  at  a  special  term,  may  be  stayed,  and 
the  time  for  making  a  return,  or  for  doing  any  other  act  thereupon,  as  pre- 
scribed in  this  article,  may  be  enlarged,  as  in  an  action,  by  an  order  made 
by  the  judge  of  the  court,  but  not  by  any  other  officer.  Where  the  writ 
was  granted  at  the  general  term,  an  order  staying  the  proceedings,  or 
enlarging  the  time  to  make  a  return,  can  be  made  only  by  a  general  term 
justice  of  the  judicial  department  within  which  the  writ  is  returnable ;  and 
where  notice  has  been  given  of  an  application  for  a  prohibition  at  a  general 
term,  or  an  order  has  been  made  to  show  cause  at  a  general  term,  why  a 
prohibition  should  not  issue,  a  stay  of  proceedings  shall  not  be  granted^ 
before  the  hearing,  by  any  court  or  judge. 

AETICLE  SIXTH. 

Thb  Wbit  of  Ajwbssmbnt  of  Dakagss. 

&mmos  2103.  Writ  defined. 

2104.  Application  therefor. 

2105.  When  made  by  Attorney-General  or  district  attorney. 

2106.  Writ ;  to  whom  directed. 

2107.  Contents  of  writ. 

2108.  Notice  of  execution.  < 

2109.  Jury  ;  how  procured. 

2110.  Juror  to  be  sworn. 

2111.  Jury  to  make  inquisition. 

2112.  Notice  of  application  to  court  thereupon. 

2113.  Court  may  set  amde  inquisition. 

2114.  Order  on  confirming  inquisition. 

2115.  State  Treasurer  to  pay  damages,  etc.,  to  Goyemor. 

2116.  Governor  to  pay  damages  into  court. 

2117.  Investment  of  money  so  paid. 

2118.  How  obtained  by  claimant. 

2119.  Taking  lands  by  United  States. 

§  2103.  'V7]it  defined.  The  writ,  heretofore  'known  as  the  writ  of  ad  quod 
damnum,  shall  hereafter  be  styled  the  writ  of  assessment  of  damages. 
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•  2104.  Applicatkm  tiiorafiar.  Whenever  the  Gbvemor  of  the  State  is 
anthorized  by  law,  to  take  possession  of  any  real  property  within  the  State, 
for  the  use  of  the  people  of  the  State,  and  he  cannot  a^ree  with  the  owner 
or  owners  thereof  for  its  purchase,  he  may  cause  application  to  be  made  to 
the  supreme  court,  at  a  special  term  thereof,  for  a  writ  of  assessment  of 
damages,  which  must  be  granted  accordingly. 

§  2105.  Whan  made  hy  Attomey-Oeneral  or  district  attorney.  The 

Attorney-General  or  the  district  attorney  of  the  county  in  which  the  real 

{>roperty  is  situated,  must,  when  the  Governor  so  directs,  make  the  applica- 
ion,  in  the  name  of  the  Governor ;  and  must  conduct  the  subsequent  pro- 
ceedings, under  the  Governor's  direction. 

§  2106.  Wkit ;  to  whom  directed.  The  writ  must  be  directed  to  the 
sheriff  of  the  county  in  which  the  real  property  to  be  taken  is  situated, 
unless  the  court  directs  the  damages  for  the  taking  to  be  assessed  by  a  jury 
of  another  county ;  in  which  case,  the  writ  must  be  issued  to  the  sheriff  of 
the  county,  from  which  the  jury  is  directed  to  be  taken. 

§  2107.  ContetitB  of  writ.  The  writ  must  describe  the  real  property  to 
be  taken,  with  the  like  certainty  as  is  required  in  a  complaint  in  an  action 
of  ejectment.  It  must  command  the  sheriff,  to  whom  it  is  directed,  to 
inquire,  by  the  oaths  of  twelve  men  of  his  county,  qualified  to  act  as  trial 
jurors  in  a  court  of  record,  whether  the  owner  or  owners  of  the  real  prop- 
erty, or  any  of  them,  will  sustain  any  damages  by  the  taking  thereof,  for 
the  use  of  the  people  of  the  Stat^ ;  and,  if  so,  the  amount  thereof;  and  that 
lie  return  the  writ  to  the  supreme  court,  without  delay,  with  the  finding  of 
the  jury  thereupon. 

^  2108.  Notice  of  ezecntioii.  The  sheriff,  immediately  after  the 
dehvery  of  the  writ  to  him,  must  give  notice  of  the  time  when,  and  the 
place  where,  the  writ  will  be  executed,  by  publishing  the  notice,  once  in 
each  week,  for  at  least  three  successive  weeks,  in  a  newspaper  printed  in 
his  county. 

§  2109.  Jxary ;  how  procured.  The  sheriff  must  notify  twelve  men  of 
his  county,  qualified  to  act  as  trial  Jurors  in  a  court  of  record,  to  attend  at 
the  time  and  place,  and  for  the  purpose,  specified  in  the  notice.  Each  juror 
must  be  notified,  as  a  juror  is  notified  to  attend  a  term  of  the  circuit  court. 
Upon  his  failure  to  attend,  when  duly  notified,  his  attendance  may  be  com- 
pelled by  attachment,  and  proceedings  may  be  taken  against  him,  and  he 
may  be  punished  thereiipon,  by  the  supreme  court,  as  where  a  juror,  duly 
notified,  fails  to  attend!^  at  a  circuit  court.  The  sheriff  may  require  the 
attendance  of  a  talesman,  in  place  of  a  juror  notified  and  not  appearing ;  or 
he  may  adjourn  the  proceedin^rs,  for  the  purpose  of  punishing  the  defaulting 
juror,  or  compelling  his  attendance. 

§  2110.  Jmx)r  to  be  sworn.  When  a  jury  has  been  procured,  the  sheriff 
must,  before  the  jurors  proceed  to  the  inquiry  conmianded  by  the  writ, 
administer  to  each  of  them  an  oath,  that  he  will  diligently  inquire  concerning 
the  matters  specified  in  the  writ,  and  will  give  a  true  verdict,  according  to 
the  best  of  his  judgment,  without  favor  or  partiality, 

§  2111.  Jury  to  make  inquialtion.  After  being  sworn  as  prescribed  in 
the  last  section,  the  jury  must  view  all  the  real  property  described  in  the 
writ,  and  consider  the  value  thereof.  They  may,  in  the  discretion  of  a 
majority  of  them,  hear  such  testimony  as  may  be  offered  by  any  person 
appearing,  respecting  the  value.  They  must  thereupon  assess  the  damages, 
which  the  owner  or  owners  of  the  real  property  will  sustain,  by  being 
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deprived  thereof.  When  the  real  property  consists  of  two  or  more  distinct 
parcels,  owned,  or  claimed  to  be  owned,  by  different  persons,  the  jury  most 
assess  separately  the  value  of  each  distinct  parcel,  if  the  writ  requires  them. 
so  to  do,  or  if  a  majority  of  them  think  proper  so  to  do.  If  they  cannot 
agree,  after  a  reasonable  time,  the  sheriff  may  discharge  them,  and  publish 
a  new  notice,  and  procure  a  new  jury.  When  the  jurors  have  agreed,  they 
must  make  an  inquisition,  stating  the  sum  to  be  paid,  by  the  people  of  the 
State,  for  taking  each  distinct  parcel,  or  the  whole,  as  the  case  requires. 
The  inquisition  must  be  signed  by  each  juror,  and  by  the  sheriff;  and  the 
sheriff  must  immediately  thereafter  file  the  inquisition  and  the  writ,  with 
Ids  return  to  the  writ,  in  the  office  of  the  clerk  of  the  county  in  which  th» 
real  property  is  situated. 

§  2112.  Notice  of  Bpphctttkfm  to  court  titereapon.  Within  three 
months  after  the  writ,  and  the  return  thereto,  with  the  inquisition  thereupon, 
have  been  filed,  as  prescribed  in  the  last  section,  the  Attorney-General,  or 
district-attorney,  having  charge  of  the  proceedings,  must  cause  to  be  pub- 
lished, a  notice,  directed,  generally,  to  all  owners  and  persons  interested 
in  the  real  property ;  describing  the  property,  in  general  and  concise  terms; 
stating  when  and  where  the  writ,  return,  and  inquisition  were  filed ;  and 
requiring  the  X)ersons  notified  to  show  cause,  at  a  special  term  of  the  supreme 
xourt,  to  be  held  at  a  time  and  at  a  place  specified  in  the  notice,  why  the 
inquisition  should  not  be  confirmed ;  or,  if  the  Governor  so  directs,  why  the 
inquisition  should  not  be  set  aside.  The  notice  must  be  published,  at  least 
once  in  each  week,  for  three  successive  weeks,  in  a  newspaper  printed  in  the 
eonnty,  and  also  in  the  newspaper  printed  at  Albany,  in  which  legal  notices 
are  required  to  be  published. 

S2113.  Court  may  set  aside  inqnisLtion.  At  the  time  and  place  sped- 
in  the  notice,  the  court  must  examine  into  the  inquisition,  and  hear  such 
allegations  and  affidavits,  or  other  written  proofs,  as  may  be  presented  in 
behalf  of  the  people,  or  any  owner,  or  person  interested.  If  the  court  then, 
or  at  the  time  and  place  to  which  the  matter  is  adjourned,  determines  that 
the  inquisition  is,  in  any  respect,  excessive,  unjust,  or  otherwise  materially 
defective,  it  may  set  aside  the  whole  or  any  part  thereof;  and  may  direct 
that  another  vrrit  issue,  or  another  inquisition  be  taken,  to  supply  the 
defects. 

§  2114.  Order  on  confirming  inquisition.  If  it  appears  to  the  court, 
that  the  writ  has  been  duly  executed,  an  order  must  be  made,  and  entered 
in  the  office  of  the  clerk  of  the  county,  in  which  the  real  property  to  be  taken 
is  situated,  declaring  that  the  people  of  the  State,  upon  paying  into  court 
the  amount  of  the  damages  assessed  by  the  inquisition,  shall  be  entitled  to 
an  absolute  estate  in  the  real  property  described  in  the  writ,  and  in  the 
appurtenances  belonging  thereto. 

§  2115.  State  Treasurer  to  pay  damages,  etc.,  to  Gknrexnor.  The  State 
Treasurer,  on  the  warrant  of  the  Comptroller,  must  pay  to  the  Governor,  out 
of  any  money  in  the  treasury,  appropriated  for  that  purpose,  sufficient  money 
to  pay  the  damages  assessed,  pursuant  to  the  foregoing  provisions  of  this> 
article,  and  the  costs  and  expenses  of  the  proceedings. 

§  2116.  Governor  to  pay  damages  into  conrt  Immediately  after  the 
receipt  by  the  Governor,  as  prescribed  in  the  last  section,  of  sufficient  money 
to  pay  the  damages,  he  must  pay  it  into  conrt ;  and  thereupon  the  absolute 
title  to  the  real  property  so  to  be  taken,  vests  in  the  people  of  the  State. 

S  2117.  Inrestment  of  nu>ney  so  paid.  If  an  application  for  the  money 
paid  into  court  is  not  made,  as  prescribed  in  the  next  section,  within  sixty 
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days  after  the  payment  into  court,  the  general  term  of  the  snpreme  conrt  in 
that  judicial  department,  may  provide,  by  order,  for  the  inveatmenty  under 
the  direction  of  the  court,  of  the  money,  and  of  the  interest  to  arise  there- 
from, in  permanent  securities,  for  the  benefit  of  the  owners. 

§  2118.  How  obtained  by  claimant.  A  person  claiming  to  have  been 
an  owner  of,  or  interested  in,  the  property,  when  it  was  so  taken,  may  pre- 
sent to  the  supreme  court,  at  a  general  term  thereof,  held  in  the  judicial  de- 
partment embracing  the  county  wherein  the  property  is  situated,  a  petition, 
praying  for  the  payment  to  him  of  the  whole  or  any  part  of  the  money  so 
paid  into  court,  or  of  the  income  remaining  uninveste(^  or  both ;  or  for  the 
transfer  to  him  of  the  whole  or  any  part  of  the  securities  in  which  it  has  been 
invested.  The  court  must  thereupon  take  such  measures  as  it  deems  proper 
"to  ascertain  the  rights  and  interests  of  the  petitioner,  and  of  all  other  per- 
sons who  were  owners  of  or  interested  in  the  property,  or  who  are  personal 
representatives,  or  heirs,  of  owners  or  person^  so  interested,  and  to  cause 
notice  of  the  application  to  be  given  to  those  persons ;  and  it  must  cause  the 
money  to  be  paid,  or  the  securities  to  be  transferred,  to  the  several  persons 
entitled  thereto,  in  accordance  with  the  rights  and  interests  thus  ascertained. 

§  2119.  Taking  lands  by  United  Statea  When  the  Legislature  of  the 
State  consents  to  the  taking  of  any  real  property  within  the  State,  for  the 
use  of  the  people  of  the  United  Slates,  a  writ  of  assessment  of  damages  may 
he  issued ;  and  the  proceedings  thereupon  must  be  in  accordance  with  the 
provisions  of  this  article ;  except  that  the  application  for  the  writ  must  be 
made,  and  the  subsequent  proceedings  must  be  conducted,  by  the  Attorney 
of  the  United  States  for  the  district  embracing  the  county  wherein  the  real 
property  is  situated. 

ARTICLE  SEVENTH. 
Thb  Writ  or  CBRnoKABi,  to  bbvuiw  thb  DBTHBimrATiov  of  as  nmntiOB  TioBinrJiL. 

fiHcnoir  2120.  Cases  where  writ  may  issne. 

2121.  Cases  where  it  cannot  issue. 

2122.  The  same. 

2123.  When  issued  from  supreme  court  or  superior  city  court. 

2124.  When  from  another  court. 

2125.  Limitation  of  time  for  review. 

2126.  Id. ;  in  case  of  disability. 

2127.  Application  for  writ ;  where  and  how  made. 

2128.  When  notice  necessary ;  service  thereof. 

2129.  To  whom  writ  directed. 

2130.  Mode  of  service. 

2131.  Stay  of  proceedings. 

2132.  When  and  where  writ  returnable. 

2133.  Subsequent  proceedings  as  in  an  action* 

2134.  Return ;  when  and  how  made. 

2135.  Id. ;  how  compelled ;  fees  for  making 

2136.  Id. ;  after  term  of  office  expired. 

2137.  When  third  person  may  be  brought  in. 

2138.  Hearing  upon  return. 

2139.  Id. ;  uix)n  affidavits. 

2140.  Questions  to  be  determined. 

2141.  Final  order  upon  the  hearing. 

2142.  Restitution  may  be  awarded. 

2143.  Costs. 

2144.  Entiy  and  enrollment  of  final  order. 

2145.  Effect  thereof.  ; 
I                2146,  "  Body  of  officer  ; "  "  determination ;  **  what  they  inchide. 

2147.  Application  of  this  article  to  certain  special  cases.  '  ♦' 

2148.  Id. ;  to  civil  cases  only. 
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§  2120.  Cases  where  writ  may  issna  The  vrrit  of  certiorari  regulated 
in  this  article,  except  the  writ  specified  in  section  2124  of  this  act,  is  issued 
to  review  the  determination  of  a  body  or  officer.  It  can  be  issued  in  one  of 
the  following  cases  only : 

1.  Where  the  ri^ht  to  the  writ  is  expressly  conferred,  or  the  issue  thereof 
is  expressly  authorized  by  statute. 

2.  Where  the  writ  may  be  issued  at  common  law,  by  a  court  of  general 
jurisdiction,  and  the  right  to  the  writ,  or  the  power  of  the  court  to  issue  it, 
is  not  expressly  taken  away  by  a  statute. 

§  2121.  Cases  where  it  caxmot  issue.  A  writ  of  certiorari  cannot  be 
issued,  to  review  a  determination,  made,  after  this  article  takes  effect,  in  a 
civil  action  or  special  proceeding,  by  a  court  of  record,  or  a  judge  of  a  court 
of  record. 

§  2122.  The  saxna  Except  as  otherwise  expressly  prescribed  by  a  stat« 
nte,  a  writ  of  certiorari  cannot  be  issued,  in  either  of  tne  following  cases : 

1.  To  review  a  determination,  which  does  not  finally  determine  the  rights 
of  the  parties,  with  respect  to  the  matter  to  be  reviewed. 

2.  Where  the  determination  can  be  adequately  reviewed,  by  an  appeal  to 
a  court,  or  to  some  other  body  or  officer. 

3.  Where  the  body  or  officer,  making  the  determination,  is  expressly  auth- 
orized, by  statute,  to  rehear  the  matter,  upon  the  relator's  application; 
unless  the  determination  to  be  reviewed  was  made  upon  a  rehearing,  or  the 
time  within  which  the  relator  can  procure  a  rehearing  has  elapsed. 

8  2123.  When  issued  from  supreme  court  or  superior  city  court    A 

wnt  of  certiorari  can  be  issued  only  out  of  the  supreme  court,  or  a  superior 
city  court ;  except  in  a  case  where  another  court  is  expressly  authorized  by 
statute  to  issue  it. 

§  2124.  When  from  another  court  Any  court  of  record,  exercising 
jurisdiction  of  an  appellate  nature,  may  issue  a  writ  of  certiorari,  requiring 
the  body  or  officer  whose  proceedings  are  under  review,  to  make  a  return  to 
the  court  issuing  the  writ,  at  a  time  and  place  fixed  by  the  court,  and  desig- 
nated in  the  writ,  for  the  purpose  of  supplying  any  diminution,  variance,  or 
other  defect,  in  the  record  or  other  papers,  before  the  coiurt  issuing  the  writ, 
in  any  case  where  justice  requires  that  the  defect  should  be  supplied,  and 
adequate  relief  cannot  be  obtained  by  means  of  an  order. 

§  2125.  Limitation  of  time  for  review.  Subject  to  the  provisions  of  the 
next  section,  a  writ  of  certiorari  to  review  a  determination  must  be  granted 
and  served,  within  four  calendar  months  after  the  determination  to  be 
reviewed  becomes  final  and  binding,  upon  the  relator,  or  the  person  whom 
he  represents,  either  in  law  or  in  fact. 

g  2126.  Id. ;  in  case  of  disability.  The  court,  at  a  general  term  thereof 
may  grant  the  writ  at  any  time  within  twenty  months  after  the  expiration 
of  the  time  limited  in  the  last  section,  where  the  relator,  or  the  person  whom 
he  represents,  was,  at  the  time  when  the  determination  to  be  reviewed 
became  final  and  binding  upon  him,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  oifence,  for  a  term  less  than  for  life. 

§  2127.  AppUcation  for  writ ;  where  and  how  mada  An  application 
for  the  writ  must  be  made  by,  or  in  behalf  of,  a  person  aggrieved  by  the 
determination  to  be  reviewed.;  must  be  founded  ux)on  an  affidavit,  or  a 
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▼erified  petition,  which  may  be  accompanied  by  other  written  proof ;  and 
must  show  a  proper  case  for  the  issuing  of  the  writ.  It  can  be  granted  only 
at  a  general  or  special  term  of  the  court ;  and  the  granting  or  refusal  thereof 
is  discretionary  with  the  court. 

§  2128.  When  notlca  necessary ;  service  thereof  Until  provision  is 
made,  in  the  general  rules  of  practice,,  for  requiring,  or  dispensing  with 
notice  of  the  application  for  the  writ,  the  court,  to  which  the  application  for 
the  writ  is  made,  may,  in  its  discretion,  require  or  dispense  with  notice.  A 
notice,  when  it  is  necessary,  must  be  served  with  copies  of  the  papers  upon 
which  the  application  is  to  be  made,  upon  tho  body  or  officer,  whose  deter- 
mination is  to  be  reviewed,  or  upon  such  other  person  as  the  court  directs,  as 
prescribed  in  this  article  for  the  service  of  a  writ  of  certiorari.  The  service 
must  be  made,  at  least  eight  days  before  the  application,  unless  the  courts 
by  an  order  to  show  cause,  prescribes  a  shorter  time.  Where  notice  is  given, 
the  person  served  may  produce  affidavits  or  other  written  proofs,  upon  the 
ments,  in  opposition  to  the  application. 

J  2129.  To  whom  writ  directed.  The  writ  must  be  directed  to  the 
y  or  officer,  whose  determination  is  to  be  reviewed ;  or  to  any  other  per- 
son having  the  custody  of  the  record  or  other  papers  to  be  certified ;  or  to 
both,  if  necessary.  Where  it  is  brought  to  review  the  determination  of  a 
board  or  body,  other  than  a  court,  if  an  action  would  lie  against  the  board 
or  body,  in  its  "^^ociate  or  official  name,  it  must  be  directed  to  the  board  or 
body,  by  that  name ;  otherwise  it  must  be  directed  to  the  members  thereof, 
by  their  names. 

§  2130.  Mode  of  service.  A  writ  of  certiorari  must  be  served  as  follows, 
except  where  different  directions,  respecting  the  mode  of  service  thereof,  are 
given  by  the  court  granting  it : 

1.  Where  it  is  directed  to  a  person  or  persons  by  name,  or  by  his  or  their 
official  title  or  titles,  or  to  a  municipal  corporation,  it  must  be  served,  upon 
each  officer  or  other  person,  to  whom  it  is  so  directed,  or  upon  the  corpora- 
tion, in  the  same  manner  as  a  sununons  in  an  action  brought  in  the  supreme 
eourt,  except  as  prescribed  in  the  next  two  subdiviidons  of  this  section. 

2.  Where  it  is  directed  to  a  court,  or  to  the  judges  of  a  court,  having  a 
clerk  appointed  pursuant  to  law,  service  upon  the  court,  or  the  judges  thereof, 
may  be  made  by  filing  the  writ  with  the  clerk. 

3.  Where  it  is  to  be  served  upon  any  other  board  or  body,  or  upon  the 
members  thereof,  it  may  be  ser.ed  as  prescribed  in  section  2071  of  this  act, 
for  service,  upon  a  like  board  or  body,  of  an  alternative  writ  of  mandamus. 

§  2131.  Stay  of  proceedings.  Except  as  prescribed  in  this  section, 
a  writ  of  certiorari  does  not  stay  the  execution  of  the  deteimination  to  be 
reviewed,  or  affect  the  power  of  the  body  or  officer,  to  which  or  to  whom  it  is 
addressed.  The  court,  which  grants  the  writ,  may,  in  its  discretion,  and 
upon  such  terms,  as  to  security  or  otherwise,  as  justice  requires,  direct,  by  a 
clause  in  the  writ,  or  by  a  separate  order,  that  the  execution  of  the  deter- 
mination be  stayed,  pending  the  certiorari,  and  until  the  further  direction 
of  the  court.  A  bond,  undertaking,  or  other  security,  ^ven  to  procure  such 
a  stay,  is  valid  and  effectual,  according  to  its  terms,  in  favor  of  a  person 
beneficially  interested  in  upholding  tho  determination  to  be  reviewed,  who 
is  admitted  as  a  party  to  the  special  proceeding,  as  prescribed  in  section 
2137  of  this  act. 

§  2132.  When  and  where  writ  retnmabla  A  writ  of  certiorari  must 
be  made  returnable,  within  twenty  days  after  the  service  thereof,  at  the  office 
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of  the  clerk  of  the  court.  If  it  was  issued  from  the  supTome  court,  it  must 
be  made  returnable  at  the  office  of  the  clerk  of  the  county,  designated  therein, 
"wherein  the  determination  to  be  reviewed  was  made ;  and  if  the  county, 
designated  in  the  writ,  is  not  the  proper  county,  the  court,  upon  motion,  may 
amend  the  writ  accordingly.  Thereupon  all  papers  on  file  must  be  trans- 
ferred to  the  clerk  of  the  county,  where  the  writ  is  made  returnable  by  the 
amendment. 

§  2133.  SubBequent  proceedings  as  in  an  action.  After  a  writ  of  cer- 
tiorari has  been  issued,  the  time  to  make  a  return  thereto  may  be  enlarged, 
or  any  other  order  may  be  made,  or  proceeding  taken,  in  the  cause,  in  rela- 
tion to  any  matter  not  provided  for  in  this  article,  as  a  similar  proceeding 
may  be  taken  in  an  action,  brought  in  the  same  court,  and  triable  in  the 
county  where  the  writ  is  returnable. 

§  2134.  Retain ;  when  and  how  mada  The  clerk,  with  whom  a  writ  of 
certiorari  is  filed,  and  each  person,  upon  whom  a  writ  of  certiorari  is  served, 
as  prescribed  in  section  2130  of  this  act,  must  make  and  annex  to  the  writ, 
or  to  the  copy  thereof  served  upon  him,  a  return,  with  a  transcript  annexed, 
and  certified  by  him,  of  the  record  or  proceedings,  and  a  statement  of  the 
other  matters,  specified  in  and  requirea  by  the  writ.  The  return  must  be 
filed  in  the  office  where  the  writ  is  returnable,  according  to  the  command 
thereof. 

§  2135.  Id. ;  how  compelled;  fees  for  maJring  If  a  return  is  defective, 
the  court  may  direct  a  further  return.  An  omission  to  make  a  return,  as 
required  by  a  writ  of  certiorari,  or  by  an  order  for  a  further  return,  may  be 
panished  as  a  contempt  of  the  court.  But  a  judge  or  clerk  shall  not  be  thus 
punished  unless  the  relator,  before  the  time  when  the  return  is  required, 
pays  him,  for  his  return,  the  sum  of  two  dollars,  and,  in  addition,  ten  cents 
for  each  folio  of  the  copies  of  papers  required  to  be  returned. 

g  2136.  Id. ;  after  term  of  oflice  ezpored.  A  writ  of  certiorari  ma^  be 
issued  to,  and  a  return  to  a  writ  of  certiorari  may  be  made  by,  an  officer, 
whose  term  of  office  has  eicpired.  Such  an  officer  may  be  punished  for  a 
f ailore  to  make  a  return  to  the  writ,  as  required  thereby ;  or  to  make  a 
farther  return,  as  required  by  an  order  for  that  purpose. 

§  2137.  When  third  person  may  be  bronght  in.  Upon  the  application 
of  a  person,  specially  and  beneficially  interested  in  upholding  the  determi-* 
nation  to  be  reviewed,  the  court  may,  in  it«  discretion,  admit  him  as  a  party 
defendant  in  the  special  proceeding,  upon  such  terms  as  justice  requires. 
And  a  general  term  of  the  court,  at  which  the  cause  is  noticed  for  hearing, 
and  is  placed  upon  the  calendar,  may,  in  a  proper  case,  direct  that  notice  of 
the  pendency  of  the  special  proceeding  be  given  to  any  person^  in  such  a 
manner  as  it  thinks  proper,  and  may  suspend  the  hearing  until  notice  is 
given  accordingly. 

§  21S8.  Hearing  npon  retmn.  The  cause  must  be  heard  at  a  general 
tenn  of  the  court.  In  the  supreme  court,  it  must  be  heard  at  a  general 
term,  held  within  the  judicial  department,  embracing  the  county  where  the 
•writ  was  returnable.  Either  party  may  notice  it  for  hearing,  at  any  time 
after  the  return  is  complete.  Except  as  prescribed  in  the  next  section,  it 
must  be  heard  upon  the  writ  and  return,  and  the  papers  upon  which  the 
writ  was  granted. 

§  2139.  KL  ;  iqpon  afidavita  If  the  officer  or  other  person,  whose  duty  it 
is  to  make  a  return,  dies,  absconds,  removes  from  the  State,  or  becomes 
insane,  after  the  writ  is  issued,  and  before  making  a  return,  or  after  mak- 
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ing  an  insufficient  retam ;  and  it  appears  that  there  is  no  other  officer  or 
person,  from  vhom  a  sufficient  return  can  be  procured  by  means  of  a  new 
certiorari ;  the  court  may,  in  its  discretion,  permit  affidavits,  or  other  i^tten 
proofs,  relating  to  the  matters  not  sufficiently  returned,  to  be  produced,  and 
may  hear  the  cause  accordingly.  The  coinrt  may  also,  in  its  discretion^ 
permit  either  party  to  produce  affidavits,  or  other  written  proofs,  relatinfi"  to 
any  alleged  error  of  fact,  or  any  other  question  of  fact,  which  is  essentiiU  to 
the  jurisdiction  of  the  body  or  officer,  to  make  the  determination  to  be 
reviewed,  where  the  facts,  in  relation  thereto,  are  not  sufficiently  stated 
in  the  return,  and  the  court  is  satisfied  that  they  cannot  be  made  to  appear, 
by  means  of  an  order  for  a  further  return. 

g  2140.  Qnestloiia  to  be  datemiiiied.  The  questions,  involving  th» 
merits,  to  be  determined  by  the  court  upon  the  hearing,  are  the  following^ 
only: 

1.  Whether  the  body  or  officer  had  jurisdiction  of  the  subject-matter  of 
the  determination  under  review. 

2.  Whether  the  authority,  conferred  upon  the  body  or  officer,  in  relation 
to  that  subject-matter,  has  been  pursued  in  the  mode  required  by  law,  in 
order  to  authorize  it  or  him  to  make  the  determination. 

S.  Whether,  in  making  the  determination,  any  rule  of  law,  affectinfl^  the^ 
rights  of  the  parties  thereto,  has  been  violated,  to  the  prejudice  of  tho 
relator. 

4.  Whether  there  was  any  competent  proof  of  all  the  facts,  necessary  to 
be  proved,  in  order  to  authorize  the  making  of  the  determination. 

5.  If  there  was  such  proof,  whether  there  was,  upon  all  the  evidence,  such 
a  preponderance  of  proof,  against  the  existence  of  any  of  those  facts,  that 
the  verdict  of  a  jury,  affirming  the  existence  thereof,  rendered  in  an  action 
in  the  supreme  court,  triable  by  a  jury,  would  be  set  aside  by  the  court,  as 
against  the  weight  of  evidence."^ 

§  2141.  Fiiud  order  upon  the  heazing.  The  court,  upon  the  hearing, 
may  make  a  final  order,  annulling  or  confirming,  wholly  or  partly,  or  modi- 
fying, the  determination  reviewed,  as  to  any  or  all  of  the  parties. 

§  2142.  Reetitation  may  be  awarded.  Where  the  determination  re- 
viewed is  annulled  or  modified,  the  court  may  order  and  enforce  restitution, 
in  like  manner,  with  like  effect  and  subject  to  the  same  conditions,  as  where 
a  judgment  is  reversed  ux)on  appeal. 

§  2143.  Co9t&  Costs,  not  exceeding  fifty  dollars  and  disbursements,  may 
be  awarded  by  the  final  order,  in  favor  of  or  against  either  party,  in  the 
discretion  of  the  court. 

§  2144.  Batiy  and  enrollment  of  final  order.  The  final  order  of  the 
court  upon  the  certiorari  must  be  entered  in  the  office  of  the  clerk  where  the 
writ  was  returnable.  But  before  it  can  be  enforced,  an  enrollment  thereof 
must  be  filed.  For  that  purpose,  the  clerk  must  attach  together,  and  file  in 
his  office,  the  papers  upon  which  the  cause  was  heard ;  a  certified  copy  of 
the  final  order;  and  a  certified  copy  of  each  order,  which  in  any  way 
involves  the  merits,  or  necessarily  affects  the  final  order. 

§  2145.  Eflfect  tiiereo£  The  filing  of  the  enrollment  in  the  office  of  the 
clerk  where  the  final  order  is  entered,  as  prescribed  in  the  last  section,  is  a 
sufficient  authority  for  any  proceeding,  by  or  before  the  body  which,  or  the 
officer  who,  made  the  determination  reviewed,  which  the  final  order  of  the 
court  directs  or  permits.  But  where  the  execution  of  the  final  order  is 
stayed  by  an  appeal  to  the  court  of  appeals,  the  proceedings  below  are 
stayed  in  like  manner. 
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§2146.  ^Bodyor  officer;"   "determination;"  what  tiiey  include. 

The  expression,  **  body  or  officer,"  as  used  in  this  article,  includes  every 
eourt,  tribunal,  board,  corporation  or  other  person,  or  aggregation  of  per- 
Bons,  whose  determination  may  be  reviewed  by  a  writ  of  certiorari ;  and  the 
word  "  determination,"  as  used  in  this  article,  includes  every  judgment, 
order,  decision,  adjudication,  or  other  act  of  such  a  body  or  officer,  which  is 
subject  to  be  so  reviewed. 

§  2147.  Application  of  tfaia  article  to  certain  special  casea  Where 
the  right  to  a  writ  of  certiorari  is  expressly  conferred,  or  the  issuing  thereof 
is  expressly  authorized^  by  a  statute,  passed  before,  and  remaining  in  force 
after,  this  article  takes  effect,  this  aribicle  does  not  vary,  or  affect  in  any 
manner,  any  provision  of  the  former  statute,  which  expressly  prescribes  a 
different  regulation,  with  respect  to  any  of  the  proceedings  upon  the  certio* 
rari  to  be  issued  thereunder. 

§  2148.  Id  ;  to  civil  cases  only.  This  article  is  not  applicable  to  a  writ 
cf  certiorari,  brought  to  review  a  determination  made  in  any  criminal 
matter,  except  a  criminal  contempt  of  court. 
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OF  AN  INFANT,    LUNATIC,   IDIOT,    OR    HABITUAL  DRUNKAllD. 

TITLE  VIII.— Arbitrations. 

TITLE      IX. — Proceedings  to  foreclose  a  mortoagb  by  advertisembkt. 
TITLE       Z. — Proceedings  to  change  the  name  of  an  individual. 
TITLE      XI. — Proceedings  for  the  voluntary  dissolution  of  a  corpora* 

TION. 

TITLE    XIL — ^Proceedings  supplementary  to  an    execution   AGAorar 

PROPERTY 


TITLE  I. 
Proceedings  relaUng  to  ineolvent  debtors  and  to  prisoners.  * 

AmnoLB  1.  Discbar^  of  aa  insolvent  from  his  debts. 

2.  Exemption  from  arrest  or  discharge  from  impx4sonment»  of  aa  inaolrBnt 

debtor. 
8.  Discharge  of  an  imprisoned  judgment  debtor  from  imprisonmeni. 
4.  Care  of  the  property  of  a  pei'son  confined  for  crime. 


ARTICLE  FIBST. 

DlSCHABGB  OF  AN  iKSOLyxZIT  FROM  HUI  DHBIIb 


Saonoir  2149.  Who  may  be  discharged. 

2150.  To  what  court  application  to  be  made. 

2161.  Contents  of  petition. 

2162.  Consent  of  creditors  to  be  annexed. 

2153.  Consent  of  executor,  administrator,  receiver,  eto. 
2164.  Id. }  of  corporation,  etc 
2166.  Id.  I  of  partnership. 
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fiaonoH  2156.  Effect  of  consent  where  petitioner  is  a  joint  debtor. 

2157.  Consent  of  purchaser  of  debt,  etc. 

2158.  Consentbflf  creditor  must  relinquish  security. 

2159.  Penalty  iscreditor  swears  falsely. 

2160.  Affidavit  of  consenting*  creditor. 

2161.  When  non-resident  ci^ditor  to  annex  account^  etc 

2162.  Petitioner's  schedule. 

2163.  His  affidavit 

2164.  Order  to  show  cause. 

2165.  How  order  published  and  served. 

2166.  Hearing. 

2167.  Putting  cause  on  calendar. 

2168.  Opposing  creditor  to  file  specifications,  and  may  demand  Jury  triaL 
2168.  Id. ;  to  me  proofs,  if  not  named  in  schedule. 

2170.  Proceedin^fs  if  jurors  do  not  agree. 

2171.  When  insolvent  required  to  produce  his  non-resident  wife. 

2172.  Examination  of  insolvent. 

2173.  When  insolvent  cannot  be  discharged. 

2174.  When  assignment  to  be  directed. 

2175.  Assignment ;  contents,  and  to  whom  made. 

2176.  Id. ;  trustees,  how  designated. 

2177.  Effect  of  assignment. 

2178.  When  discharge  to  be  granted. 

2179.  2180.  Proceedings  where  trustee  refuses  to  give  certificate^  eto 

2181.  Discharge,  etc.,  to  be  recorded. 

2182.  Effect  of  discharge. 

2183.  Id. ;  exception  as  to  foreign  contracts  or  creditors. 

2184.  Id. ;  as  to  debts,  etc.,  to  the  United  States  and  the  State. 

2185.  Insolvent  to  be  released  from  imprisonment. 

2186.  Discharge ;  when  void. 

2187.  Invalidity  may  be  proved  on  motion  to  vacate  order  of  arrest^  etc 

§  2149.  Who  may  be  dlschaxged.    An  insolvent  debtor,  who  is  a  xesi- 

dent  of  the  State  at  the  time  of  presenting  his  petition,  may  be  discharged 
from  his  debts,  as  prescribed  in  this  article. 

8  2150.  To  what  ooart  application  to  be  mada  Application  for  snch 
a  discharge  must  be  made,  by  the  petition  of  the  insolvent,  addressed  to 
the  county  court  of  the  county  in  which  he  resides ;  or,  if  he  resides  in  the 
city  of  New  York,  to  the  court  of  common  pleas  for  that  city  and  county. 

§  2151.  Contents  of  petition.  The  petition  must  be  in  writing ;  it 
must  be  signed  by  the  insolvent,  and  specify  his  residence ;  it  must  set 
forth,  in  substance,  that  he  is  unable  to  pay  all  his  debts  in  full ;  that  he 
is  willing  to  assign  his  property  for  the  benefit  of  all  his  creditors,  and  in  all 
other  respects,  to  comply  with  the  provisions  of  this  article,  for  the  purpose 
of  being  discharged  from  his  debts ;  and  it  must  pray  that,  upon  his  so 
doing,  he  may  be  discharged  accordingly.  It  must  be  verified  by  the  affi- 
davit of  the  insolvent,  annexed  thereto,  taken  on  the  day  of  the  presenta* 
tion  thereof,  to  the  effect,  that  the  petition  is  in  all  respects  true,  in  matter 
of  fact. 

§  2152.  Conaent  of  creditoni  to  be  annexed.  The  petitioner  must 
annex  to  his  petition  oneor  more  written  instruments,  executed  by  one  or 
more  of  his  creditors,  residing  in  the  United  States,  having  debts  owing  to 
him  or  them  in  good  faith,  then  due  or  thereafter  to  beoome  due,  wmch 
amount  to  not  less  than  two-thirds  of  all  the  debts,  owing  by  the  petitioner 
to  creditors  residing  within  the  United  States.  Each  instrument  must  be  to 
the  effect,  that  the  person  or  corporation,  executing  it,  consents  to  the  dis- 
charge of  the  petitioner  from  his  debts,  upon  his  complying  with  the  provis- 
ions  of  this  article. 
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§  2153.    Conaeot  of  ezecntor,  adxninistxator,  recaivvr,  etc.     An 

executor  or  administrator  may  become  a  consenting  creditor,  under  the 
order  of  the  surrogate's  court  from  which  his  letters  issued.  A  trustee, 
official  assignee,  or  receiver  of  the  property  of  a  creditor  of  the  petitioner, 
whether  created  by  operation  of  law,  or  by  the  act  of  parties,  may  become  a 
consenting  creditor,  under  the  order  of  a  justice  of  ttie  supreme  court.  A 
person  who  becomes  a  consenting  creditor,  as  prescribed  in  this  section,  is 
chargeable  only  for  the  sum  which  he  actually  receives,  as  a  dividend  of  the 
insolvent's  property. 

§  2154  Id. ;  of  coxpomtion,  etc.  Where  a  corporation  or  joint-stock 
associatiim  becomes  a  consenting  creditor,  its  consent  must  be  executed 
under  its  common  seal,  and  may  be  attested  by  any  director  or  other  officer 
thereof,  duly  authorized  for  that  purpose ;  who  may  make  any  affidavit, 
required  of  a  creditor  in  the  proceedings.  . 

§  2155.  Id. ;  of  partnttrehip.  Where  a  partnership  becomes  a  consent- 
ing creditor,  the  consent  may  be  executed  in  its  behalf,  and  any  affidavit, 
required  of  a  creditor  in  the  proceedings,  may  be  made,  by  either  of  the 
partners. 

§  2156.  ESoGt  of  ooiMMat  where  petitioner  is  a  joint  debtor.    A 

creditor's  consent  does  not  affect  his  remedy  against  any  person  or  persons 
indebted  jointly  with  the  petitioner ;  and  the  petitioner's  discharge  has  the 
effect,  as  between  the  cremtor  and  the  other  joint  debtors,  of  a  composition 
between  the  petitioner  and  the  creditor,  made  as  prescribed  in  article  third 
of  title  fifth  of  chapter  fifteenth  of  this  act. 

§  2157.  Consent  of  pnrdiaser  of  debt;  ete.  Where  a  consenting 
creditor  is  the  purchaser  or  assignee  of  a  debt  against  the  petitioner,  or  the 
executor,  administrator,  trustee,  or  receiver  of  such  a  purchaser  or  assignee, 
he  is  deemed,  for  all  the  purposes  of  this  article,  except  as  to  the  dedara* 
tioh  and  receipt  of  dividends,  a  creditor  only  to  the  amount,  actually  and 
in  good  faith  paid  for  the  debt,  by  him,  or  by  the  decedent  or  other  person, 
from  whom  he  derives  title,  and  remaining  uncollected.  This  section  is  not 
affected  by  the  recovery  of  a  judgment  xor  the  debt,  after  the  purchase  or 
assignment,  but  in  that  case,  the  consenting  creditor  may  include  the 
uncollected  costs,  as  if  they  were  part  of  the  sum  paid  for  the  debt. 

§  2158.  Consenting  oreditor  must  relinquish  secuity.  A  creditor 
who  has,  in  his  own  name,  or  in  trust  for  him,  a  mortgage,  judgment,  or 
ot&er  security,  for  the  payment  of  a  sum  of  money,  whidi  is  a  lien  upon,  or 
otherwise  affects,  real  or  personal  property  belonging  to  the  petitioner,  or 
transferred  by  him  since  the  lien  was  created,  cannot  become  a  consenting 
creditor,  with  respect  to  the  debt  so  secured,  unless  he  adds  to  or  includes  in 
his  consent,  a  written  declaration,  under  his  hand,  to  the  effect,  that  he 
relinquishes  the  mortgage,  judgment,  or  other  security,  so  far  as  it  affects 
that  property,  to  the  trustee  to  hd  appointed  pursuant  to  the  petition,  for  the 
benent  of  all  the  creditors.  Such  a  declaration  operates,  to  that  extent,  as 
an  assignment  to  the  trustee,  of  the  mortgage,  judgment,  or  other  security ; 
and  vests  in  him  accordingly  all  the  right  and  interest  of  the  consenting 
creditor  therein. 

f  2169.  Penalty  if  creditor  swears  fiOsely.  If  a  creditor  knowingly 
swears,  in  any  proceedings  authorized  by  this  article,  that  the  petitioner  is^ 
or  will  become,  indebted  to  him,  in  a  sum  of  money,  which  is  not  really  due^ 
or  thereafber  to  become  due ;  or  in  more  than  the  teie  amount ;  or  that  more 
ifas  paid  f or  a  debti  wliich  was  purchased  or  assigned^  than  the  sum,  acloaUy 
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and  in  good  faith  pay  therefor ;  he  forfeits  to  the  tmstee,  to  be  recovered  in 
an  action,  twice  the  sum,  so  falsely  sworn  to. 

§  2160.  AOdBLvit  of  consentiiig  creditona  The  consent  of  a  creditor 
most  be  accompanied  with  his  afiidaviti  stating  as  follows : 

1.  That  the  petitioner  is  justly  indebted  to  him,  or  will  become  indebted 
to  him,  at  a  future  day  specified  therein,  in  a  sum  therein  specified ;  and,  if 
he,  or  the  person  from  whom  he  derives  title,-  is  or  was  the  purchaser  or 
assignee  of  the  debt,  he  must  also  specify  the  sum,  actually  and  in  good 
faith  pay  for  the  debt,  as  prescribed  in  section  2157  of  this  act. 

2.  The  nature  of  the  demand,  and  whether  it  arose  upon  written  security, 
or  otherwise,  with  the  general  ground  or  cousideration  of  the  indebtedness. 

8.  That  neither  he,  nor  any  person  to  his  use,  hajs  received  from  the  peti- 
tioner, or  from  any  other  person,  payment  of  a  demand,  or  any  part  thereof, 
in  money  or  in  any  other  way,  or  any  gift  or  reward  of  any  kind,  upon  an 
express  or  implied  trust,  confidence,  or  understanding,  that  he  should  con- 
Bent  to  the  discharge  of  the  petitioner. 

Where  a  consenting  creditor  is  an  executor,  administrator,  trustee,  receiver, 
or  assignee,  he  may  state  the  necessary  facts,  in  his  affidavit,  upon  informa* 
tion  and  belief,  setting  forth  therein  the  grounds  of  his  belief ;  but  in  that 
case,  the  consent  must  also  be  accompanied  with  the  affidavit  of  the  insolv- 
ent, to  the  effect,  that  all  the  matters  of  fact  stated  in  the  affidavit  of  the 
consenting  creditor,  are  true. 

§  2161.  Noift-resldeiii  creditor.  A  consenting  creditor,  residing  with- 
out the  State,  and  within  the  United  States,  must  annex  to  his  consent  the 
original  accounts,  or  sworn  copies  thereof,  and  the  original  specialties  or 
other  written  securities,  if  any,  upon  which  his  demand  arose  or  depends: 
provided^  hmoever^  that  tvfien  such  original  specialties^  or  other  written  securi- 
ties,  are  lost^  such  fact  must  be  stated  as  a  reason  for  not  annexing  thereto  the 
consent^  and  Oiefact  of  the  lossy  and  the  manner  of  the  loss  thereof  must  be 
stated  in  tlie  affidavit  of  the  creditor  to  the  best  of  his  knowledge^  or  must  be 
otherwise  proved  by  affidavit  to  the  satisfaction  of  the  court;  and  the  court 
may  thereupon^  in  such  case  or  proceeding^  by  its  order^  dispense  with  the 
annexing  to  such  consent  of  the  original  specialties  or  other  written  securities. 
[Am'd  Ch.  502  of  1889.]  ' 

%  2162.  Petitioner's  BChednle.  The  petitioner  must  annex  to  hiB  petition 
a  schedule,  containing : 

1.  A  full  and  true  account  of  all  his  creditors. 

2.  A  statement  of  the  place  of  residence  of  each  creditor,  if  it  is  known ; 
oTy  if  it  is  not  known,  a  statement  of  that  fact. 

3«  A  statement  of  the  sum  which  he  owes  to  each  creditor,  and  the  nature 
of  each  debt  or  demand,  whether  arising  or  written  security,  on  account,  or 
oiiierwise. 

4.  A  statement  of  the  true  cause  and  considerailon  of  his  indebtedness  to 
each  creditor,  and  the  place  where  the  indebtedness  accrued. 

6.  A  statement  of  any  existing  judgment,  mortgage,  or  collateral  or  other 
secority,  for  the  payment  of  the  debt. 

6.  A  full  and  true  inventory  of  all  his  property,  in  law  or  in  equity,  of  the 
incumbrances  existing  thereon,  and  of  all  the  books,  vouchers,  ana  securi- 
ties, relating  thereto. 

S2ieS.  BBfl  affldavtt  An  affidavit,  in  the  following  form,  subscribed 
taken  by  the  petitioner  before  the  county  judge,  or,  in  the  city  of  New 
York,  before  the  judge  holding  the  term  of  the  oourt,  at  which  the  order 
specified  in  the  next  section  Ib  made,  must  be  annexed  to  the  schedule : 

« I^ ^  do  swear  "  (or  ''  affirm,"  as  the  case  may  be),  *'  that  the  matters 

of  fkot,  stated  in  the  sohedule  hereto  annexed,  ave,  in  all  rei^iects,  just  and 
true ;  Ihat  I  have  not,  at  any  time  or  in  any  manner  whatsoever,  disposed  of 
or  made  over  any  part  of  my  property,  not  exempt  by  express  provision  of 
law  from  levy  and  sale  by  virtue  of  an  execution,  for  the  future  benefit 
of  myself  or  my  family,  or  disposed  of  or  made  over  any  part  of  my  prop- 
erty, in  Older  to  defraud  any  of  my  creditors;  that  I  have  not^  in  any 
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instance,  created  or  acknowledged  a  debt  for  a  greater  snm  than  I  honestly 
and  traly  owned ;  and  that  I  Jbave  not  paid,  secured  to  be  paid,  or  in  any 
way  compounded  with,  any  of  my  creditors,  with  a  view  fraodulently  to 
obtain  the  prayer  of  my  petition. 

§  2164.  Ordtar  to  show  cUnae. .  The  petition  and  other  papers,  specified 
in  the  foregoing  sections  of  this  article,  must  be  presented  to  the  court,  and 
tiled  with  the  clerk.  The  court  must  thereupon  make  an  order,  requiring 
all  the  creditors  of  the  petitioner  to  show  cause  before  it,  at  a  time  ana  place 
therein  specified,  why  an  assignment  of  the  insolvent's  property  should  not 
be  made,  and  he  be  thereupon  discharged  from  his  debts,  as  prescribed  in 
this  article ;  and  directing  that  the  oraer  be  published  and  served,  as  pre- 
scribed in  the  next  section. 

S  2165.  How  order  pablished  and  served.  The  order  must  be  pub- 
lished and  served  in  the  following  manner : 

1.  The  petitioner  must  cause  a  copy  thereof  to  be  published  in  a 
newspaper,  designated  in  the  order,  published  in  the  county ;  and  also, 
if  one-fourth  part  of  the  ihsol vent's  debts  accrued  or  are  due  to  credi- 
tors residing  in  the  city  of  New  York,  in  a  newspaper  }»ublished  in  that 
city,  designated  in  the  order.  The  publication  must  be  made  at  least 
once  in  each  of  ten  weeks,  immediately  preceding  the  day  in  which 
cause  is  to  be  shown,  unless  all  tlie  creditors  reside  within  one  liundi*ed 
miles  of  the  place  where  cause  is  to  be  sliown,  in  which  case  the  publi- 
cation must  be  made  at  least  once  in  each  of  the  six  weeks,  immediately 
preceding  that  day.     [  Am'd  Ch.  231  OP  1890 ;  in  effect  Sept.  1,  1890.] 

2.  The  petitioner  must  also  serve  upon  each  creditor,  residing  within  the 
United  States,  whose  place  of  residence  is  known  to  him,  a  copy  of  the  order 
to  show  cause,  either  personally,  at  least  twenty  days  before  the  day  when 
cause  is  to  be  shown,  or  by  depositing  it,  at  least  forty  days  before  that  day, 
in  the  post-office,  inclosed  in  a  post-paid  wrapper,  addressed  to  the  creditor 
at  his  usual  place  of  residence. 

Where  the  State  is  a  creditor  of  the  petitioner,  a  copy  of  the  order  must 
be  served  upon  the  Attomey-Gfeneral,  who  must  represent  the  State  in  the 
subsequent  proceedings* 

§  2166.  Hearing.  On  the  day  specified  in  the  order,  and  before  any 
other  proceedings  are  taken  in  the  matter,  the  petitioner  must  present  to 
the  court,  and  me  with  the  clerk,  proof,  to  the  satisfaction  of  the  court,  that 
the  order  has  been  published  and  served,  as  prescribed  in  the  last  section ; 
and  thereupon,  on  the  same  day,  or  upon  the  day  to  which  the  hearing  is 
adjourned,  the  court  must  liear  the  allegations  and  proofs  of  the  paraes 
appearing.  Proof  of  personal  service  of  a  copy  of  the  order  upon  any  per- 
son, must  be  made,  in  like  manner  as  proof  of  personal  service  of  a  sum- 
mons, in  an  action  brought  in  the  supreme  court. 

^  2167.  Patting  cause  on  calendar.  Where  the  insolvent's  discharge  is 
opposed,  the  court  may  direct  the  special  proceeding  to  be  placed  upon  the 
calendar  for  trial.  In  that  case,  the  parties  must  appear,  and  the  proceed* 
ings  are  the  same,  as  in  an  action,  except  as  otherwise  prescribed  in  this 
article ;  and  costs,  as  in  an  action,  except  ior  proceedings  before  notice  of 
trial,  may  be  awarded  to  either  party,  in  the  discretion  of  the  court* 

§  2168.  Opposing  creditor  to  file  spedflcations,  and  may  demand 
jury  trial  In  order  to  entitle  a  creditor  to  oppose  the  discharge  of  the 
insolvent,  he  must,  on  the  day  fixed  to  show  cause,  or  at  such  other  time  as 
the  court  directs,  file  with  the  clerk  a  spedfication  of  his  objections ;  and  he 
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may  then,  but  not  afterwards,  demand  a  trial,  by  a  jniy,  of  the  questions 
of  facts  arising  thereupon.  If  a  trial  by  a  jury  is  not  then  demanded,  the 
questions  of  facts  must  be  tried  by  the  court,  without  a  jury.  Where  one 
of  two  or  more  opposing  creditors  demands  a  trial  by  a  jury,  all  the  material 
questions  of  fact,  arising  upon  the  objections  of  all  the  creditors,  must  be 
tried  in  like  manner,  and  at  the  same  time.  The  court  may,  in  its 
discretion,  direct  the  questions  to  be  settled,  and  plainly  stated,  in  an  order, 
as  where  an  order  is  made  by  the  supreme  court,  in  an  action  pending 
therein,  for  the  trial  of  questions  of  fact  by  a  jury. 

§  2169.  Id. ;  to  file  proofs^  if  not  named  in  Bchedule.  Where  the 
name  of  an  opposing  creditor  does  not  appear  in  the  schedule,  he  must  file, 
with  the  specincation  of  his  objections,  proof,  by  affidavit,  that  he  is  a  cred- 
itor ;  and,  if  his  debts  is  not  set  forth  in  the  schedule,  he  must  also  file  his 
affidavit,  to  the  effect  specified  in  subdivisions  first  and  second  of  section 
2160  of  this  act. 

§  2170.  FroceedingB  if  jurors  do  not  agreeL  There  shall  be  but  one 
trial  by  jury.  If  the  jurors  cannot  agree,  after  being  kept  together  for  such 
a  time  as  the  court  deems  reasonable,  the  court  must  discharge  them,  and 
determine  the  questions  of  fact,  or  those  questions  as  to  which  the  jurors 
have  not  agreed,  upon  the  evidence  taken  before  the  jury,  as  if  a  jury  had 
not  been  demandeoL 

§  2171.  When  insolvent  required  to  produce  his  non-^resident  wife. 

Where  the  petitioner's  wife  resides  without  the  State,  the  court,  or  a  judge 
thereof  out  of  court,  may,  upon  the  application  of  any  creditor,  make  an 
order,  requiring  the  petitioner  to  bring  his  wife  before  the  court,  at  the 
hearing  or  trial,  to  the  end  that  she  may  be  examined  as  a  witness.  A  copy 
of  the  order  must  be  personally  served  upon  the  petitioner,  at  least  three 
weeks  before  the  hearing.  If  it  appears,  upon  tne  hearing,  that  service 
could  not,  with  due  diligence,  be  so  made,  in  consequence  of  the  petitioner's 
sickness  or  absence,  the  court  may,  in  its  discretion,  adjourn  the  hearing  or 
trial,  and  prescribe  the  time  and  manner  of  service  of  the  order  for  the 
adjourned  day.  If,  after  due  service,  the  petitioner's  wife  does  not  attend 
at  the  time  and  place  appointed,  the  petitioner  is  not  entitled  to  his  dis- 
charge, unless  he  proves,  to  the  satisfaction  of  the  court,  by  his  affidavit,  or 
upon  his  oral  examination,  or  otherwise,  that  he  was  unable  to  procure  her 
attendance. 

§  2172.  Examination  of  insolvent.  At  the  hearing  or  trial,  the  peti- 
tioner must  be  examined  under  oath,  *at  the  instance  of  any  creditor,  touch- 
ing his  property  or  debts,  or  any  other  matter  stated  in  his  schedule,  or  any 
changes  that  have  occurred  in  the  situation  of  his  property,  since  the  mak- 
ing of  the  schedule ;  and  particularly  whether  he  has  collected  any  debts  or 
demands,  or  made  any  transfers  of,  or  otherwise  affected,  his  real  or  per- 
sonal property.  Any  creditor  may  contradict  or  impeach,  by  other  compe- 
tent evidence,  the  testimony  of  the  insolvent,  or  of  his  wife. 

§  2173.  When  insolvent  cannot  be  discfaaxged.  In  either  of  the  fol- 
lowing  cases,  the  petitioner  is  not  entitled  to  a  discharge : 

1.  Where  it  appears,  upon  the  hearing  or  trial,  that,  after  making  the 
schedule  annexed  to  his  petition,  he  has  collected  a  debt  or  demand,  or 
transferred,  absolutely,  conditionally,  or  otherwise,  any  of  his  property,  not 
exempt  by  law  from  levy  and  sale  by  virtue  of  an  execution,  and  he  neglects 
or  refuses  forthwith  to  pay  over  to  the  clerk,  the  full  amount  of  all  debto  and 
demands  so  collected,  and  the  full  value  of  all  property  so  transferred,  except 
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80  much  of  the  moneyi  and  of  the  yalue  of  the  property,  as  appears  to  have 
been  necessarily  expended  by  him  for  the  support  of  himself  or  his  family. 
2.  Where  it  appears,  in  like  manner,  that  tne  petitioner,  within  two  years 
before  presenting  the  petition,  has,  in  contemplation  of  his  becoming  insol- 
vent, or  of  his  petitioning  for  his  discharge,  or  knowing  of  his  insolvency, 
made  an  assignment,  sale,  or  transfer,  either  absolute  or  conditional,  of  any 
of  his  property,  or  of  any  interest  therein,  or  confessed  a  judgment,  or  given 
any  security,  with  a  view  of  giving  a  preference  to  a  creditor  for  an  ante- 
cedent debt. 

§  2174.  When  afwlgnnifmt  to  be  directed.  An  order,  directing  the 
execution  of  an  assignment,  must  be  made  by  the  court,  where  it  appears, 
by  the  verdict  of  the  jury ;  or,  if  a  jury  has  not  been  demanded,  or  the 
jurors  have  been  discharged  by  reason  of  their  inability  to  agree,  where  it 
satisfactorily  appears  to  the  court ;  as  follows : 

1.  That  the  petitioner  is  justly  and  truly  indebted  to  the  consenting 
creditors,  in  sums  which  amount,  in  the  aggregate,  to  two-thirds  of  all  the 
debts,,  which  the  petitioner  owed,  at  the  time  of  presenting  his  petition,  to 
creditors  residing  within  the  United  States. 

2.  That  he  has  honestly  and  fairly  given  a  true  account  of  his  property. 

3.  That  he  has,  in  all  things,  conformed  to  the  matters  requirod  of  him  by 
this  article. 

§  2175.  AHfrignment ;  contents,  and  to  ^irtiom  made.  The  order  must 
designate  one  or  moro  trustees,  rosidents  of  the  State ;  and  "must  direct  the 

C^tilioner  to  execute,  to  him  or  them,  an  assignment  of  all  his  property,  at 
w  or  in  equity,  in  possession,  roversion,  or  remainder,  excepting  only  so 
much  thereof,  as  is  exempt  by  law  from  levy  and  sale,  by  virtue  of  an  execu- 
tion. The  assignment  must  be  acknowledged  or  proved,  and  certified,  in 
like  manner  as  a  deed  to  be  recorded  in  the  county,  and  must  be  recorded 
in  the  clerk's  office  of  the  county.  Where  it  appears,  from  the  schedule  or 
otherwise,  that  real  property  will  pass  thereby,  it  must  be  also  recorded  as 
a  deed,  in  the  proper  office  for  recording  deeds,  of  each  county  where  the 
real  property  is  situated. 

§  2 1 76.  Id. ;  tmateea,  how  designated.  The  trustee  or  trustees  may  be 
nominated  by  a  majority  in  amount  of  the  consenting  creditors.  If  no  per- 
son is  so  nominated,  one  or  more  persons  must  be  appointed  by  the  court  for 
the  purpose.  The  nomination  may  be  included  in  the  consent,  or  made  in  a 
separate  paper,  or  orally  upon  the  hearing  or  trial,  and  entered  in  the  minutes. 

§  2177.  £ffect  of  assignment.  The  assignment  vests  in  the  trustee  or 
trustees  all  the  petitioner's  interest,  legal  or  equitable,  at  the  time  of  its 
execution,  in  any  real  or  personal  property,  not  exempt  by  law  from  levy 
and  sale  by  virtue  of  an  execution  ;  and  any  contingent  interest  which  may 
vest  within  three  years  thereafter.  When  a  contingent  interest  so  vests,  it 
passes  to  the  trustee,  in  the  same  manner  as  it  would  have  vested  in  the 
petitioner,  if  he  had  not  made  au  assignment. 

§  2178.  When  discharge  to  be  granted.  Upon  the  production  by  the 
petitioner  of  a  certificate  of  the  trustee  or  trustees,  duly  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the  coimty, 
to  the  effect  that  the  intolvent  has  assigned,  for  the  benefit  of  all  his  cred- 
itors, all  his  property  so  directed  to  be  assigned,  and  all  the  books,  vouchers, 
and  papers  relating  thereto,  and  that  he  has  delivered  so  much  thereof  as  is 
capable  of  delivery ;  and  also  of  a  certificate  of  the  county  clerk,  that  the 
assignment  has  been  duly  recorded  in  his  office ;  the  court  must  Krant  to  the 
insolvent  a  discharge  from  his  debts,  which  has  the  effect  declared  in  the 
following  sections  o^  this  article. 

§  2179.  Proceedings  where  trustee  refuses  to  give  certificate,  eta 
If  a  trustee  refuses  or  neglects,  upon  payment  or  tender  by  the  petitioner 
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of  the  expense  of  so  doing,  to  execute  or  acknowledge  a  certificate,  as  pre- 
6cribed  in  the  last  section,  or  to  cause  the  assignment  to  be  recordecQ  as 
therein  prescribed,  the  court,  upon  proof  by  affidavit  of  the  facts,  must  mf4^e 
an  order,  requiring  the  trustee  to  i^bow  cause,  at  a  time  and  place  therein 
specified,  why  the  petitioner  should  not  be  discharged,  notwithstandhig  iijs 
nefflect  or  refusal ;  and  why  the  trustee's  appointment  should  not  be  revoked. 
§  2180.  The  same.  If,  upon  the  return  of  the  order,  it  appears  that  the  as- 
signment has  been  duly  executed,  and  that  the  petitioner  has  duly  deliv^Eied 
au  his  property  directed  to  b'b  assigned,  and  all  the  books,  vouchers,  and  pft- 
pers  relating  thereto,  which  are  capable  of  delivery,  the  court  may,  either 

1.  Grant  a  discharge  of  the  petitioner,  notwithstanding  the  neglect  or  re- 
fusal of  the  trustee ;  or 

2.  Make  an  order  revoking  the  appointment  of  the  trustee.  Upon  the 
ontry  of  such  an  order,  the  powers  of  the  trustee,  and  his  interest  in  the 
assigned  property  cease.  If  there  is  no  other  trustee,  the  court  must,  hy 
the  same  or  another  order,  ^point  one  or  more  new  trustees.  Such  Hin 
appointment  has  the  same  effect,  as  if  the  person  or  persons  so  appointejd 
were  named  as  trustees  in  the  original  assignment. 

§  2181.  Discharge,  etc.,  to  be  recordeo.  The  discharge,  and  the  peti- 
tion, affidavits,  orders,  schedule,  and  other  papers,  upon  which  the  discharae 
is  granted,  exclusive  of  the  minutes  of  testimony,  must  be  recorded  in  the 
clerk*s  office  of  the  county,  within  three  months  after  the  discharge  is  granted. 
In  default  thereof,  the  discharge  becomes  inoperative,  from  and  after  that 
time.  The  original  discharge,  the  record  thereof,  or  a  transcript  of  the  reootd 
duly  authenticated,  is  conclusive  evidence  of  the  proceedings  and  facts 
therein  contained.  The  other  papers  specified  in  this  section,  the  reeofd 
thereof,  or  a  transcript  of  the  record  duly  authenticated,  are  presumptive 
evidence  of  the  proceedings  and  facts  therein  contained. 

§  2182.  Effect  of  discharge.  Except  as  prescribed  in  the  next  two  b9^ 
tions,  a  discharge,  granted  as  prescribed  in  this  article,  exonerates  and  dis- 
charges the  petitioner  from  every  debt,  due  at  the  time  when  he  execute^ 
bis  assignment,  including  a  debt  contracted  before  that  time,  though  payabl^ 
afterwards,  and  from  every  liability  incurred  by  him,  by  making  or  endors- 
ing a  promissory  note,  or  by  accepting,  drawing,  or  indorsing  a  bill  of  exr 
change,  before  the  execution  of  his  assignment,  or  incurred  by  him,  in  con- 
sequence of  the  payment,  by  any  party  to  such  a  note  or  bill,  of  the  whole 
or  any  part  of  the  money  secured  thereby,  whether  the  payment  is  made 
before  or  after  the  execution  of  the  assignment.  At  any  time  after  (me  year 
has  eUapsedy  since  tJte  recording  of  the  discharge,  and  the  petUioUy  affidavits,  orders^ 
schedule  and  other  papers  upon  which  the  discharge  was  granted,  as  prescribed  in 
section  twenty-one  hundred  and  eighty-one  of  this  act,  ^  petitioner  may  apply, 
upon  proof  of  his  discharge,  to  the  court  in  which  a  judgment  shall  have  been  retry- 
dered  against  him,  for  an  order  directing  the  judgment  to  be  cancelled  and  dia- 
charged  of  record.  If  it  appears  that  he  has  been  discharged  from  the  payment 
of  that  judgment,  an  order  must  be  made  accordingly,  and  thereupon  the  derk 
must  caAcel  and  discharge  the  docket  thereof,  as  if  the  proper  satisfaction  piece  of 
the  judgment  was  filed.  Notice  of  the  application,  accompanied  with  copies  of  ^ 
papers  upon  which  it  is  made,  must  be  given  to  the  judgment  creditor,  unless  his 
^written  consent  to  the  granting  of  the  order,  with  sati^actory  proof  of  the  execu^ 
tion  thereof,  and  if  he  is  net  the  party  in  whose  favor  the  judgment  was  renderedp 
that  he  is  the  owner  thereof,  is  presented  to  the  court  upon  the  application.  [Am'i> 
Ch.  402  OF  1883.] 

§  2188.  Id.;  exception  aa  to  foreign  contracts  or  creditois.  In  either 
of  the  following  cases,  such  a  discharge  does  not  affect  a  debt  or  liability, 
founded  upon  a  contract,  unless  it  was  owin^,  when  the  petition  was  pre-* 
sented  to  a  resident  of  the  State ;  or  the  creditor  has  executed  a  consent  t4> 
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fhe  discbarffe ;  or  has  appeared  in  the  proceedings ;  or  has  received  a  divi- 
dend from  me  trustee : 

1.  Where  the  contract  vfaa  made  with  a  person,  not  a  resident  of  the  State. 

2.  Where  it  was  made  and  to  be  performed  without  the  State. 

3.  Where  the  creditor  was  not  at  the  time  of  the  discbarge,  a  resident  of 
the  State. 

g  2184.  Id. ;  as  to  debts,  etc.,  to  the  United  States  and  the  State. 
Such  a  discharge  does  not  affect : 

1.  A  debt  or  duty  to  the  United  States ;  or 

2.  A  debt  or  duty  to  the  State,  for  taxes  or  for  money  received  or  collected 
by  any  person  as  a  public  officer,  or  in  a  fidjiciary  capacity,  or  a  cause  of 
action  specified  in  sectiou  1969  of  this  act,  or  a  judgment  recovered  upon 
such  a  cause  of  action. 

Except  as  prescribed  in  this  section,  the  discharge  exonerates  the  peti- 
tioner from  a  debt  or  other  liability  to  the  State,  in  like  manner  and  to  the 
flame  extent,  as  from  a  debt  or  liability  to  an  individual. 

§  2185.  Insolvent  to  be  released  from  imprisonment.  If,  at  the  time 
when  the  discharge  is  ^pranted,  the  petitioner  is  under  arrest,  by  virtue  of 
an  execution  against  his  person  issued,  or  an  order  of  arrest  made,  in  an 
action  or  special  proceeding,  founded  upon  a  debt  or  liability  from  which  he 
is  discharged,  as  prescribed  in  the  foregoing  sections  of  this  article,  he  must 
be  released  from  the  arrest,  upon  producing  to  the  officer  his  discharge,  or  a 
certified  copy  of  the  record  thereof.  If  the  adverse  party  wishes  to  test  the 
validity  of  the  discharge,  he  may  procure  a  new  order  of  arrest,  or  cause  a 
new  execution  to  be  issued,  as  the  case  requires. 

§  2186.  Discharge ;  when  void.  A  discharge,  granted  as  prescribed  in 
this  article,  is  void,  in  either  of  the  following  cases : 

1.  Where  the  petitioner  wilfully  swears  falsely,  in  the  affidavit  annexed 
to  his  petition  or  schedule,  or  upon  his  examination,  in  relation  to  any  ma- 
terial fact,  concerning  his  property  or  his  debts,  or  to  any  other  material  fact. 

2.  Where,  after  presenting  his  petition,  he  sells,  or  in  any  way  transfers 
0r  assigns,  any  of  his  property,  or  collects  any  debt  or  demand  owing  to 
him,  and  does  not  give  a  just  and  true  account  thereof,  upon  the  hearing  or 
trial,  and  does  not  pay  the  money  so  collected,  or  the  value  of  the  property 
00  sold,  transferred,  or  assigned,  as  prescribed  in  this  article. 

3.  Where  he  secretes  any  part  of  his  property,  or  a  book,  voucher,  or  paper 
relating  thereto,  with  intent  to  defraud  his  creditors. 

4.  Where  he  fraudulently  conceal?  the  name  of  any  creditor,  or  the  sum 
owing  to  any  creditor,  or  fraudulently  misstates  such  a  sum. 

6.  Where,  in  order  to  obtain  his  discharge  he  procures  any  person  to 
become  a  consenting  creditor,  willfully^  intentio7ially  and  knowingly^  for 
a  sum  not  due  frt)m  him  to  that  pei-son  in  good  faith,  or  for  a  sum 
greater  than  that  for  which  the  liolder  of  a  demand,  purchased  or 
assigned,  is  deemed  a  creditor,  as  prescribed  in  this  article.  [Am'd  Ch. 
231  OF  1890 ;  in  effect  Sept.  1,  1890.] 

6.  Where  he  pays  or  consents  to  the  payment  of  any  portion  of  the  debt 
or  demand  of  a  creditor,  or  grants  or  consents  to  the  granting  of  any  gift  or 
xeward  to  a  creditor,  upon  an  express  or  implied  contract,  trust,  or  under- 
standing, that  the  creditor  so  paid  or  rewarded  should  be  a  consenting 
4Sieditor,  or  should  abstain  or  desist  from  opposing  the  discharge. 

7.  Where  he  is  guilty  of  any  fraud  whatsoever,  contrary  to  we  true  intent 
of  this  article. 

§  2187.  Invalidity  may  be  proved  on  motion  to  vacate  order  of  ar- 
xeat.  Where  a  person,  who  has  been  discharged  as  prescribed  in  this 
article,  is  afteryrards  arrested  by  virtue  of  an  order  of  arrest  made,  or  an 
execution  issued,  in  an  action  founded  upon  a  debt  or  liability  from  which  he 
is  80  discharged,  the  adverse  party  may  oppose  his  application  to  be  released 
ttosoL  the  arrest,  by  proof,  by  affidavit,  of  any  cause  for  avoiding  the  discharge, 
for  want  of  jurisdiction  or  as  specified  in  the  last  section.  If  such  a  cause 
10  established,  the  apolication  must  be  denied. 
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ARTICLE  SECOND. 
SzBKFnoir  VBox  Absbst,  ob  Disghabgb  vbox  iMFBiflomiBBTy  OF  AS  Txaovrmrr  Dxbtob. 

fiianoy  2188.  Who  may  be  exempted,  and  by  what  oomi. 

2189.  Contents  of  petition. 

2190.  Petitioner's  schedule. 

2191.  His  affidavit. 

2192.  Order  to  show  cause. 
2198.  Hearing,  etc. 

2194.  Order  directing  aamgmnent ;  assignment  pnrsoant  thereto* 

2195.  When  discharge  to  be  granted ;  &ect  thereof. 

2196.  Discharge  to  be  recorded^  etc. 

2197.  Petitioner  to  be  released  from  imprisonment. 

2198.  Debts  not  affected,  etc. 

2199.  Discharge,  when  void. 

t2188.  Who  may  be  eizompted,  axid  Jp|f  what  court.  An  insolvent 
tor  may  be  exempted  from  axrest,  or  diSdbarged  from  imprisonment^  as 
prescribed  in  this  article.  For  that  purpose,  he  must  apply,  by  petition,  to 
the  county  court  of  the  county  in  which  he  resides,  or  is  imprisoned ;  or,  if 
he  resides  or  is  imprisoned  in  the  city  of  New  York,  to  the  court  of  common 
pleas  for  that  city  and  coimty.  A.  person  who  has  been  admitted  to  the 
jail  liberties,  is  deemed  to  be  imprisoned,  withiii  the  meaning  of  this  article. 

g  2189.  Contents  of  petitLoa  The  petition  must  be  in  writing ;  it  must 
he  signed  by  the  insolvent,  and  specify  his  residence,  and  also,  that  he  is  in 
prison,  the  county  in  which  he  is  imprisoned,  and  the  cause  of  his  imprison- 
ment. It  must  set  forth,  in  substance,  that  he  is  unable  to  pay  all  his 
debts  in  full ;  that  he  is  willing  to  assign  his  property  for  the  benefit  of  all 
his  creditors,  and  in  all  other  respects  to  comply  with  the  provisions  of  this 
article,  for  the  purpose  of  being  exempted  from  arrest  and  imprisonment,  as 
prescribed  therein ;  and  it  must  pray,  that  upon  his  so  doing,  he  may  there- 
after be  exempted  from  arrest,  by  reason  of  a  debt,  arising  upon  a  contract 
previously  made ;  and  also,  if  he  is  imprisoned,  that  he  may  be  discharged 
rrom  his  imprisonment.  It  must  be  verified  by  the  affidavit  of  the  insolvent^ 
annexed  thereto,  taken  on  the  day  of  the  presentation  thereof,  to  the  e£fecty 
that  the  petition  is  in  all  respects  true  in  matter  of  fact. 

§  2190.  Petitioner'B  Bcfaedule.  The  petitioner  must  annex  to  his  peti- 
tion, a  schedule,  in  all  respects  similaif  to  that  required  of  an  insolvent,  as 
prescribed  in  section  2162  of  this  act. 

52191.  His  aflBdavit.  An  affidavit  in  the  following  form,  suoscribed 
taken  hj  the  petitioner,  before  the  county  judge,  or,  in  the  city  of  New 
York,  before  the  judge  holding  the  term  of  the  court  at  which  the  order 
specified  in  the  next  section  is  made,  must  be  annexed  to  the  schedule : 

"  I, ,  do  swear". (or  "  affirm, "  as  the  case  may  be,)  "that  the  matters 

of  fact,  stated  in  the  schedule  hereto  annexed,  are,  in  all  respects,  just  and 
true ;  that  I  have  not,  at  any  time,  or  in  any  manner  whatsoever,  disposed 
of  or  made  over  any  part  of  my  property,  not  exempt  by  express  provision 
of  law  from  levy  and  sale  by  virtue  of  an  execution,  for  the  future  benefit  of 
myself  or  my  family,  or  disposed  of  or  made  over  any  part  of  my  property 
in  order  to  defraud  any  of  my  creditors ;  and  that  I  have  not  paid,  secured 
to  be  paid,  or  in  any  way  compounded  with,  any  of  my  creditors,  with  a 
view  that  they  or  any  of  them  should  abstain  from  opposing  my  discharge.'* 
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§  2192.  Order  to  show  caiiBe.  The  petition,  and  the  papers  annexed 
thereto,  mu^  be  presented  to  the  court,  and  filed  with  the  clerk.  The  court 
must  thereupon  make  an  order,  requiring  all  the  creditors  of  the  petitioner 
to  sliow  cause  before  it,  at  a  time  and  place  therein  specified,  why  the  prayer 
•of  the  petitioner  should  not  be  granted ;  and  directing  that  the  order  be 
published  and  served,  in  the  manner  prescribed  in  section  2165  of  this  act, 
for  the  publication  and  service  of  an  order,  made  as  therein  prescribed. 

§  2193.  Hearing;  etc.  The  provisions  of  sections  2166,  2167.  2168,  2169, 
2170,  2172,  and  2173  of  this  act,  apply  to  a  special  proceeding,  taken  as  pre- 
scribed in  this  article. 

§  2194.  Ord«r  dteotlng  Mtrignmant ;  aesignment  pnnmant  thmnta. 

An  order,  directing  the  execution  of  an  assignment,  most  be  made  by  the 
court,  where  it  appears,  by  the  verdict  of  the  jurv,  or,  if  a  jury  has  not  been 
demanded,  or  the  jurors  have  been  discharged  by  reason  of  their  inability 
to  agree,  where  it  satisfactorily  appears  to  the  court,  as  follows: 

1.  That  the  petitioner  is  unable  to  pay  his  debts. 

2.  That  the  schedule  annexed  to  the  petition  is  true. 

3.  That  he  has  not  been  guilty  of  any  fraud  or  concealment,  in  violation 
of  the  provisions  of  this  article. 

4.  That  he  has,  in  all  things,  conformed  to  the  matters  required  of  him  by 
Ihis  article. 

The  provisions  of  sections  2175,  2176,  and  2177  of  this  act  apply  to  the 
order  prescribed  in  this  section,  and  to  the  assignment  made  in  pursuance 
thereof,  except  that  the  trustee  or  trustees  must  be  nominated,  as  well  as 
appointed,  by  the  court. 

§  2195.  When  discdiasge  to  be  granted ;  effeot  titoreoC  Upon  the 
production  by  the  petitioner,  of  the  certificates  of  the  trustee  or  trustees,  and 
the  county  clerk,  to  the  effect  prescribed  in  section  2178  of  this  act,  the  court 
must  grant  to  the  petitioner  a  discharge,  declaring  that  the  petitioner  is  f<»- 
ever  thereafter  exempted  from  arrest  or  imprisonment,  by  reason  of  any  debt 
due  at  the  time  of  making  the  assignment,  or  contracted  before  that  time, 
though  payable  afterwards ;  or  by  reason  of  any  liability  incurred  by  him, 
by  making  or  indorsing  a  promissory  note,  or  by  accepting,  drawing,  or 
indorsing  a  bill  of  exchange,  before  the  execution  of  the  assignment ;  or  in 
consequence  of  the  payment,  by  any  party  to  such  note  or  bill,  of  the  whote 
or  any  part  of  the  money  secured  thereby,  whether  the  payment  is  made 
before  or  after  the  execution  of  the  assignment,  with  the  exceptions  specified 
in  section  2218  of  this  act.  The  discharge  shall  have  the  effect  therein 
declared,  as  prescribed  in  this  section 

§  2196.  Dischaxge  to  be  reoorded,  etc.  The  provisions  of  section  2189. 
of  this  act  apply  to  the  discharge,  and  to  the  petition  and  other  papers  upon 
which  it  was  granted. 

§  2197.  Petitionar  to  be  released  from  imprisonment.  If,  at  the  time 
when  the  discharge  is  granted,  the  petitioner  is  imprisoned,  by  virtue  of  an 
execution  against  his  person  issued,  or  of  an  order  of  arrest  made,  in  an 
action  or  special  proceeding  founded  upon  a  debt,  liability,  or  judgment,  as 
to  which  he  is  exempted  from  arrest  or  imprisonment,  as  prescribed  in  the 
last  section  but  one,  the  oflSicer  must  forthwith  release  him,  on  production  of 
the  discharge,  or  a  certified  copy  of  the  record  thereof. 

g  2198.  Debts  not  affected,  eto.  A  debt,  demand,  judgment,  or  decree^ 
against  an  insolvent,  discharged  as  prescribed  in  this  article,  is  not  affected 
or  impaired  by  the  discharge ;  but  it  remains  valid  and  effectual,  agionrt 
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all  his  property,  acquired  after  the  ezecution  of  the  assignment.  The  lieu, 
acquired  by  or  under  a  judgment  or  decree,  upon  any  property  of  the  insol- 
vent, is  not  aifected  by  the  discharge. 

§  2199.  Dlachaige,  wban  void.  A  discharge,  granted  to  an  insolvent  as 
prescribed  in  this  article,  is  void  in  the  same  cases,  so  far  as  they  are 
applicable,  in  which  a  discharge,  granted  as  prescribed  in  article  firot  of 
this  title,  is  therein  declared  to  l^  void ;  and  the  validity  of  such  a  dis« 
chaige  may  be  tested  in  the  same  manner. 

ARTICLE  THIKD. 

DiaOHABaB  OF  AJr  DCPRaOirBD  JiTDCOIBVT  DhBTOB  FBOK  iMPBUOiniBST. 

taonoir  2900.  Who  may  be  discharged. 

2901.  To  what  court  application  to  be  made. 

2202.  When  petition  may  be  presented. 

2203.  Contents  of  petition ;  schedule. 

2204.  Affidavit  of  petitioner. 

2205.  Notice  to  creditors. 

2206.  Id. ;  when  service  cannot  be  made.  * 

2207.  Id. ;  when  State  a  creditor. 

2208.  Proceedings  on  presentation  of  petition. 

2209.  Adjournment. 

2210.  Proceedings  on  adjourned  day. 

2211.  Assignment ;  effect  thereof. 

2212.  Discharge ;  when  to  he  granted. 

2213.  Petitioner's  propert;^  stiU  liable. 

2214.  When  creditor  may  issue  new  ezecution  against  perwm. 

2215.  Powers  and  duties  of  trustee. 

2216.  Creditor  mav  notify  debtor  to  apply  for  discharge. 

2217.  Effect  of  failure  so  to  apply. 

2218.  Debtor  to  United  States,  etc.,  not  to  be  discharged. 

§  2200.  Who  may  be  dlsehaxged.  A  person  imprisoned  by  virtne  of 
an  execution  to  collect  a  sum  of  money,  issued  in  a  civil  action  or  special 
proceeding,  may  be  discharged  from  the  imprisonment,  as  prescribed  in  this 
article.  A  person  who  has  been  admitted  to  the  jail  liberties,  is  deemed  to 
be  imprisoned,  within  the  meaning  of  this  article. 

§  2201.  To  what  conrt  application  to  be  made.  Application  for  such 
a  cuscharge  must  be  made  by  petition,  addressed  to  the  court  from  which 
the  execution  issued ;  or  to  the  county  court  of  the  county  in  which  he  is  im- 
prisoned ;  or,  if  he  is  imprisoned  in  the  city  of  New  i  ork,  to  the  court  of 
common  pleas  for  that  city  and  county. 

§  2202.  When  petition  may  be  presented.  A  person  so  imprisoned 
may  apply  for  such  a  discharge,  at  any  time ;  unless  the  sum,  or,  where  he 
is  imprisoned  by  virtue  of  two  or  more  executions,  the  aggregate  of  the  sums, 
for  which  he  is  imprisoned,  exceeds  live  hundred  dollars ;  in  which  case,  he 
cannot  present  such  a  petition,  until  he  has  been  imprisoned,  by  virtue  of 
the  execution  or  executions,  for  at  least  three  months. 

^  2208  Contents  of  petition ;  schednle.  The  petition  must  be  in 
writing ;  it  must  be  signed  by  the  petitioner ;  and  it  must  state  the  cause  of 
his  imprisonment,  by  setting  forth  a  copy,  or  the  substance,  of  the  executioiiy 
or,  if  there  are  two  or  more  executions,  of  each  of  them.  The  petitioner 
must  annex  thereto,  and  present  therewith,  a  schedule,  containing  a  just  and 
true  account  of  all  his  property,  and  of  all  charges  affecting  the  same ;  as  the 
property  and  charges  existed  at  the  time  when  he  was  firet  imprisoned,  and 
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also  as  they  exist  at  the  time  when  the  petition  is  prepared ;  together  with  a* 
just  and  true  account  of  all  deeds,  securities,  books,  Touchers,  and  pi^rs, 
relating  to  the  property,  and  to  the  charges  thereupon. 

§  2204.  Affidavit  of  petltloiier.  An  affidavit,  in  the  following  form» 
subscribed  and  taken  by  the  petitioner,  on  the  day  of  the  presentation  of  the 
petition,  must  be  annexed  to  the  petition  and  schedule : 

"  I, ,  do  swear"  (or  " afErm,"  as  the  case  may  be,)  "  that  the  matters 

of  fact,  stated  in  the  petition  and  schedule  hereto  annexed,  are,  in  all 
respects,  just  and  true ;  and  that  I  have  not,  at  any  time  or  in  any  manner 
whatsoever,  disposed  of  or  made  over  any  part  of  my  property,  not  exempt 
by  express  provision  of  law  from  levy  and  sale  by  virtue  of  an  execution,  for 
the  future  benefit  of  myself  or  my  family,  or  disposed  of  or  made  over  any 
part  of  my  property,  with  intent  to  injure  or  defraud  any  of  my  creditGrs.** 

g  2205.  Notice  to  craditoxB.  At  least  fourteen  days  before  the  petition 
is  presented,  the  petitioner  must  serve,  upon  the  creditor  in  each  execution, 
by  virtue  of  which  he  is  imprisoned,  a  copy  of  the  petition,  and  of  the 
Gchedule ;  together  with  a  written  notice  of  the  time  when,  and  place  where, 
they  will  be  presented.  If,  by  reason  of  changes  occurring  after  the  service, 
it  is  necessary,  before  presenting  the  petition  and  schedule,  to  correct  any 
statement  contained  in  the  schedule,  the  correction  may  be  made  by  a  sup- 
plemental schedule,  a  copy  of  which  need  not  be  served,  unless  the  court  so 
directs. 

§  2206.  Id. ;  when  eervice  caimot  be  made.  The  papers,  specified  in 
the  last  section,  may  be  served,  either  upon  the  creditor  or  his  representa- 
tive, or  upon  the  attorney  whose  name  is  subscribed  to  the  execution ;  and, 
in  either  case,  in  the  manner  prescribed  in  this  act  for  the  service  of  a  paper 
upon  an  attorney,  in  an  action  in  the  supreme  court.  Where  it  is  maae  to 
appear,  by  affidavit,  to  the  satisfaction  of  the  court,  that  service  cannot,  with 
due  diligence,  be  so  made  within  the  State,  upon  either,  the  court  may  make 
an  order,  prescribing  the  mode  of  service,  or  directing  the  publication  of  a 
notice  in  lieu  of  service,  in  such  a  manner  and  for  such  a  length  of  time,  as 
it  thinks  proper ;  and  thereupon,  it  may  direct  an  adjournment  of  the  hear* 
ing  to  such  a  time  as  it  thinks  proper. 

§  2207.  Id. ;  when  State  a  creditor.  Where  the  State  is  a  creditor,  the 
papers  must  be  served  upon  the  Attorney-General,  who  must  represent  the 
State  in  the  proceedings. 

§  2208.  FroceedingB  on  presentation  of  petition.  Upon  the  presenta- 
tion of  the  petition,  schedule,  and  affidavit,  with  due  proof  of  service  or  pub- 
lication, as  prescribed  in  the  last  three  sections,  the  court  must  make  an 
order,  directing  the  petitioner  to  be  brought  before  it,  on  a  day  designated 
therein ;  and  on  that  day,  or  on  such  other  days  as  it  appoints,  the  court 
must,  in  a  summary  way,  hear  the  allegations  and  proofs  of  the  parties.  If 
the  court  is  satisfied  that  the  petition  and  schedule  are  correct,  and  that  the 
petitioner's  proceedings  are  just  and  fair,  it  must  make  an  order,  directing 
the  petitioner  to  execute,  to  one  or  more  trustees,  designated  in  the  order, 
an  assignment  of  all  his  property,  not  expre&sly  exempt  by  law  from  levy 
and  sale  by  virtue  of  an  execution ;  or  of  so  much  thereof  as  is  sufficient  to 
satisfy  the  execution  or  executions,  by  virtue  of  which  he  is  imprisoned. 

g  2209.  Adljonnunent.  Upon  sufficient  cause  being  shown  by  a  creditor, 
the  court  may,  from  time  to  time,  adjourn  the  hearing ;  but  not  to  a  day 
later  than  three  months  after  the  presentation  of  the  petition. 
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§  2210.  FkooeediiijBB  on  ac^oiiniaa  day.  An  objection  to  a  matter  of 
form  shall  not  be  received  upon  an  adjourned  day ;  and,  unless  the  opposing 
creditor  satisfies  the  court  that  the  proceedings  on  the  part  of  the  petitioner 
are  not  just  and  fair,  the  court  must  direct  an  assignment,  as  prescribed  in 
the  last  section  but  one,  and  must  grant  a  discharge,  as  prescribed  in  the 
following  sections  of  this  article. 

§  2211.  Assignment ;  effect  tliaireo£  The  assignment  must  be  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded  in 
the  county,  and  must  be  recorded  in  the  clerk's  office  of  the  county  where 
the  petitioner  is  imprisoned.  Where  it  appears  from  the  schedule  or  other- 
wise, that  real  property  will  pass  thereby,  the  assignment  must  also  be 
recorded  as  a  deed,  in  the  proper  office  for  recording  deeds  of  each  county 
where  the  real  property  is  situated.  The  assignment  vests  in  the  trustee  or 
trustees,  for  the  benefit  of  the  judgment  creditors  in  the  executions,  by  virtue 
of  which  the  petitioner  is  imprisoned,  all  the  estate,  right,  title,  and  interest 
of  the  petitioner  dn  and  to  the  property,  so  directed  to  be  assigned. 

§  2212.  Dlsohaxge  ;  when  to  be  granted.  Upon  the  production,  by  the 
petitioner,  of  satisfactory  evidence,  that  the  petitioner  has  actually  delivered 
to  the  trustee  or  trustees  all  the  property  so  directed  to  be  assigned,  which 
is  capable  of  delivery;  or  upon  the  petitioner's  giving  security,  approved  by 
the  court,  for  the  future  delivery  thereof;  the  court  must  make  an  order, 
discharging  the  petitioner  from  imprisonment,  by  virtue  of  each  execution, 
specified  in  his  petition.  The  sheriff,  upon  being  served  with  a  certified 
copy  of  the  order,  must  discharge  the  petitioner  as  airected  therein,  without 
any  detention  on  account  of  fees. 

§  2213.  Petitioner's  proper^  still  liable.  Notwithstanding  such  a 
discharge,  the  judgment  creditor  in  the  execution  has  the  same  remedies, 
against  the  property  of  the  petitioner,  for  any  sum  due  upon  his  judgment, 
which  he  had  before  the  execution  was  issued ;  but  the  petitioner  shall  not, 
except  as  is  otherwise  specially  prescribed  in  the  next  section,  be  again 
imprisoned  by  virtue  of  an  execution  upon  the  same  judgment,  or  arrested 
in  an  action  thereupon. 

§  2214.  When  oreditor  may  issue  new  ezecntion  against  person. 

If  the  petitioner  is  convicted  of  perjury,  committed  in  any  of  the  proceed- 
ings upon  his  petition,  any  judgment  creditor,  by  virtue  of  whose  execution 
he  was  imprisoned,  may  issue  a  new  execution  against  his  person. 

§  2216.  Powers  and  duties  of  trnstee.  The  trustees  must  collect  the 
demands,  and  sell  the  other  property  assigned  to  him.  He  must  apply  the 
proceeds  thereof,  after  deducting  his  commissions  and  expenses  allowed  by 
law,  as  follows : 

1.  To  the  payment  of  the  jail  fees,  upon  the  imprisonment  and  discharge 
of  the  petitioner. 

2.  Ii  any  surplus  remains,  to  the  payment  of  the  creditors,  by  virtue  of 
whose  executions  the  petitioner  was  imprisoned,  when  he  presented  his  peti- 
tion ;  or,  if  there  is  not  enough  to  pay  them  in  full,  to  the  payment,  to  each, 
of  a  proportionate  part  of  the  siun  due  upon  his  execution. 

3.  If  any  surplus  remains,  he  must  pay  it  over  to  the  petitioner,  or  his 
executor  or  administrator. 

Personal  service  upon  a  creditor,  or  his  attorney,  of  written  notice  of  the 
time  and  place  of  making  a  distribution,  as  prescribed  in  subdivision  second 
of  this  section,  has  the  same  effect  as  publishing  a  notice  thereof,  in  a  case 
prescribed  by  law. 
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§  2216.  Craditor  mi^  notiiy  debtor  to  mppky  ior  dtmcbMKgB,  Wheie^ 
a  peiaon  has  been  impriaoned,  by  virtue  of  an  exeoation,  for  the  space  of 
three  months  after  he  was  entitled,  by  the  proviaons  of  this  article,  to  apply 
for  a  discharge ;  and  has  neither  made  such  an  application,  nor' applied  for 
his  discharge  under  the  provisions  of  article  first  d  this  title ;  the  judgment 
creditor,  by  virtue  of  whose  execution  he  is  imprisoned,  may  serve  upon  th» 
prisoner  a  written  notice,  requiring  him  to  apply  for  Ids  dLacharge,  accord- 
ing to  the  provisions  of  this  article. 

§  2217.  ZSifect  of  fidlnro  bo  to  qiply.  If  the  prisoner  does  not,  within 
thirty  days  after  personal  service  of  such  a  notice,  either  present  a  petition 
to  the  proper  court,  as  prescribed  in  article  first  of  this  title,  or  serve,  upon 
the  creditor  giving  the  notice,  a  cc^y  of  a  petition  and  schedule,  with  a 
notice  of  his  intention  to  apply  for  his  discha^,  as  prescribed  in  this  arti* 
cle ;  or  if,  after  such  a  presentation  or  service,  he  does  not  diligently  pro* 
ceed  thereupon  to  a  decision,  he  shall  be  forever  baned  firom  obtaining  hia 
discharge  under  the  provisions  of  this  article,  or  of  article  first  of  tins  title. 

§  2218.  Debton  to  United  Ettates,  ato.,  not  to  be  diMliazgod.  Neither 
of  the  following  named  persons  shall  be  discharged  from  impiisonmenl^ 
onder  the  provisions  of  this  article : 

1.  A  i)erson  owing  a  debt  or  dutjr  to  the  United  States. 

2.  A  person  owinK  a  debt  or  duly  to  the  State,  for  taxes  or  for  money 
received  or  collected  by  any  person,  as  a  public  officer  or  in  a  fiduciary 
capacity,  or  a  cause  of  action  specified  in  section  1969  of  this  act  or 
ment  recovered  upon  such  a  cause  of  action. 


ABTICLB  FOURTH. 

CaBB  of  THB  PBOFBBTT  of  JL  PSBflOV  CoKFUnO)  FOB  GBDOb 

SaonoB  2219.  "When  and  to  what  court  application  to  be  made. 
3220.  Who  may  apply. 

2221.  Creditor  must  relinqnish  aecority. 

2222.  Contents  of  petition. 

2223.  Copy  of  sentence  and  affidavit  to  be  presented. 

2224.  Proceedings  upon  presentation  of  the  pajMrs. 

2225.  Id.  I  on  return  of  order  to  show  canse. 

2226.  Effect  of  order  appointing  troatee. 

2227.  Removal  of  trustee }  appointment  of  n«w  tmstee. 

2228.  Prisoner's  property  X  how  applied. 

2229.  Id. ;  to  be  deuvered  to  him  on  his  discharge. 

2230.  Application  of  this  article  to  -perecfaB  heretofore  sentenced. 

§  2219.  Wben  and  to  wbat  court  application  to  be  made.  Where  a 
person  is  imprisoned  in  a  State  prison,  for  a  term  less  than  for  life ;  or  in  a 
I>enitentiaiy  or  county  jail,  for  a  criminal  offence,  for  a  longer  term  than 
one  year ;  one  or  more  trastees,  to  take  charge  of  his  property,  may  be 
appomted,  as  prescribed  in  this  article,  by  the  county  court  of  we  county, 
or  a  superior  city  court  of  the  city,  where  he  resided  at  the  tune  of  ma 
imprisonment  *  or  if  he  was  not  then  a  resident  of  the  State,  where  he  ia 
imprisoned. 

§  2220.  Who  maQT  apfdy.  A  petition  for  such  an  appointment  may  be 
presented  by  either  of  tiie  following  persons ' 

1.  A  cremtor  of  the  prisoner. 

2.  The  prisoner's  husband,  wife,  or  child. 
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8.  One  or  move  of  liis  next  of  km,  oir,  where  he  owns  real  property,  of  his 
beirs  presumptive. 

4i  A  relative  whom  he  is  bound  to  support. 

ft.  Any  relative  or  other  person,  in  behalf  of  his  inftot  child  or  children. 

§  2221.  Creditor  must  reUnqniah  security.  A  creditor  of  the  prisoner^ 
who  has  a  judgment,  mortgage,  or  other  security,  specified  in  section  2158 
of  this  act,  cannot  apply  for  such  an  appointment,  with  respect  to  the  debt^ 
80  secured,  unless  he  appends  to  or  includes  in  his  petition,  the  declaration^ 
required  by  that  section  from  a  consenting  creditor;  which  declaration  has 
the  same  effect  as  the  declaration  of  a  consenting  creditor,  as  therein  speci- 
fied. 

§  2222.  Contents  of  petition.  The  petition  must  be  in  writing,  and 
verified  by  the  affidavit  of  the  petitioner,  to  the  effect,  that  the  matters 
of  fact  therein  stated  are  true,  to  the  best  of  the  petitioner's  knowledge 
and  belief.  It  must  set  forth  the  facts,  showing  that  the  applicant  is 
entitled  to  make  the  application,  and  that  the  application  is  made  to  the 
proper  court ;  the  name  and  residence  of  each  person,  who  is  entitled  to> 
make  such  an  application,  as  prescribed  in  the  last  section  but  one,  except 
the  fifth  subdivision  thereof;  and  a  brief  description  of  the  property,  real 
and  personal  of  the  prisoner,  and  the  value  thereof.  If  the  appBcant  is  a^ 
creditor,  and  not  a  resident  of  the  State,  he  must  annex  to  his  petition,  the 
papers  specified  in  section  2161  of  this  act.  If  any  of  the  facts,  herein 
required  to  be  set  forth,  cannot  be  ascertained  by  the  petitioner,  after  the- 
exercise  of  due  diligence,  that  fact  must  be  stated ;  and  the  court  may,  in 
its  discretion,  issue  a  subpoena,  requiring  any  person  to  attend  and  testify, 
respecting  any  matter,  wnich,  in  its  opmion,  ought  to  be  more  fully  and 
certainly  set  forth. 

§  2223.  Cop7  of  sentence  end  aflBdavit  to  be  presented.  The  peti- 
tion must  be  accompanied  with  a  copy  of  the  sentence  of  conviction  of  the 
prisoner,  duly  certified  by  the  clerk  of  the  court  by  which  he  was  sentenced,. 
under  the  seal  tiiereof ;  together  with  an  affidavit  of  the  applicant,  stating 
that  the  person  so  convicted  is  actually  imprisoned  thereunder. 

§  2224.  Proceedings  npon  presentation  of  the  papers.  Upon  the 
presentation  of  the  papers,  the  court  may,  in  its  discretion,  make  an  order, 
either  appointing  one  or  more  fit  persons  trustees  of  the  property  of  the 
prisoner;  or  requiring  all  creditors  of  the  prisoner,  and  all  persons  inter- 
ested  in  his  estate,  to  show  cause,  at  a  time  and  place  specified  therein, 
why  such  an  appointment  should  not  be  made.  In  the  latter  case,  the 
<nrder  must  direct  the  manner  of  service  thereof,  by  publication,  or  other- 
wise. 

62226.  Id.;  on  retam  of  order  to  show  cause.  Upon  the  return  of  an 
eroer  to  show  cause,  made  as  prescribed  in  the  last  section,  proof  of  the 
service  thereof,  as  required  thereby,  must  first  be  made ;  whereupon  the 
coort  must  hear  the  allegations  and  proofs  of  the  creditors,  and  other  persons 
interested  in  the  estate,  who  appear.  Where  the  prisoner  is  indebted  to 
any  person,  the  court  must  appoint  one  or  more  trustees,  unless  the  persons 
interested  in  the  prisoner's  property,  pay  the  debt,  or  give  such  security,  as 
the  court  presmbes,  for  the  payment  thereof,  either  absolutely  or  contin^ 
l^ently  upon  a  recovery  in  an  action ;  in  which  case,  or  where  the  prisoner 
IS  not  inoebted,  the  court  may  grant  or  deny  the  prayer  of  the  petition,  as 
justice  requires. 

§  2226.  SBeot  of  osder  sppointlng  tmstea  The  entry  of  the  order, 
appdnting  one  or  more  tnurtees,  and  the  filing  of  the  papers  upon  which  it 
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was  granted,  vest  in  the  trostee  or  trustees  all  the  right,  title  and  interest 
of  the  prisoneri  in  and  to  any  property,  real  or  personal.  Where  the  pris- 
oner owns  real  property,  an  exemplifiea  copy  of  the  order  must  be  recoraed, 
in  the  proper  office  for  recording  deeds,  in  each  county  where  the  propertj 
is  situated. 

§  2227.  Removal  of  trustee ;   appointment  of  new  trustee.     Up(m 

the  application  of  any  person,  entitled  to  apply  for  an  order,  appointing 
trustees  of  the  prisoner's  pronerty,  and  upon  such  a  notice  as  the  court  pre- 
scribes, to  the  petitioner,  and  to  such  other  persons  interested,  as  -the  court 
thinks  proper  to  designate,  the  court,  by  which  the  order  was  granted,  may, 
in  its  discretion,  remove  any  trustee,  and  appoint  another  in  nis  place;  or 
may  appoint  one  or  more  additional  trustees.  The  new  trustee  or  trustees, 
so  appointed,  have  the  same  power  and  authority,  are  vested  with  ihe  same 
right,  title,  and  interest,  and  are  subject  to  the  same  duties  and  liabilities, 
as  if  he  or  they  had  been  appointed  by  th^  original  order. 

§  2228.  FrIsoner'B  piopeily  ;  how  applied.  After  deducting  their 
commissions  and  expenses,  allowed  by  law,  and  paying  the  prisoner's  debts, 
the  trustees  may,  from  time  to  time,  under  the  direction  of  the  court  by 
which  they  were  appointed,  apply  the  surplus  of  any  money  in  their  hands, 
to  the  support  of  the  prisoner  s  wife  and  children,  and  of  such  other  relativee 
as  he  is  bound  to  support,  and  to  the  education  of  his  children. 

§  2229.  Id. ;  to  be  deUvered  to  him  on  his  dischaxge.  When  the  pris- 
oner dies,  or  is  lawfully  discharged  from  imprisonment,  the  trustee  or  trus- 
tees must  deliver  over  to  him,  or  his  legal  representatives,  aU  his  property, 
remaining  in  their  hands,  after  deducting  therefrom  their  lawful  expenses 
and  commissions. 

§  2230.  Application  of  this  article  to  persons  heretofore  sentenced. 

This  article  applies  to  a  prisoner  who  has  been  sentenced  before  this  chapter 
takes  effect,  and  to  his  property ;  except  where  one  or  more  trustees  of  his 
property  have  been  theretofore  appointed,  by  proceedings  taken  in  pursu- 
ance of  a  statute  then  in  force. 


TITLE  II. 

Summary  proceedings  to  recover  the  posaesshn  of  realproperiifm 

tooHDV  2231.  When  tenant  may  be  removed. 

2232.  Person  holding  over  land  Bold,  etc.,  may  be  removed* 

2233.  Id. ;  in  case  of  forcible  entry  or  detainer. 

2234.  Application ;  to  whom  made. 

2235.  Petition  by  person  entitled  to  possesedon. 

2236.  Notice  to  be  given  in  certain  cases. 

2237.  Petition  by  neighbor  of  bawdy-hoofle,  etc 

2238.  Pi-ecept. 

2239.  Id. ;  in  New  York  city. 

2240.  Id. ;  how  served. 

2241.  Duty  of  person  to  whom  copy  of  precept  Is  delivered. 

2242.  When  precept  to  be  served  on  landlord  of  bawdy-house^  etc 

2243.  Proof  of  service  of  precept. 

2244.  Answer. 

2245.  Issues  upon  forcible  entry  or  detainer. 

2246.  In  New  York  district  court,  cause  may  be  transferred  to  another  court  for 

trial 
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SscTZOv  2247.  Trial. 

2248.  Adjournment. 

2249.  Final  order  upon  trial. 

2250.  Amount  of  costs ;  how  collected. 

2251.  WoiTant  to  di»|)088ei>s  defendant. 

2252.  Execution  of  wan^nnt. 

2253.  When  waiTant  cancels  lease  ;  exception. 

2254.  Warrant ;  when  and  how  stayed. 

2255.  Undertaking ;  how  dis()0sed  of. 

2256.  Redemption  by  lessee. 

2257.  I<i. ;  by  creditor  of  lessee. 

2258.  The  last  two  sections  qualified. 

2259.  Order  to  be  made  thei'eupon ;  liability  of  persou  rctdeeming. 

2260.  Appeal. 

2231.  Effect  of  appeal  limited  in  certain  ^^ises. 

2262.  Wari-ant ;  how  stayed  on  <»i>peal. 

2263.  Appellate  court  may  award  restitution ;  action  for  damages. 

2264.  Application  of  this  title ;  effect  of  final  onier. 

2265.  How  proceedings  under  Ihis  title  to  be  stayed. 

§  2231.  When  tenant  may  be  removed.  In  either  of  the  following 
cases,  a  tenant  or  lessee  at  will,  or  at  sufferance,  or  for  part  of  a  year,  or  for 
one  or  more  years,  of  real  property,  including  a  specific  or  undivided  portion 
of  a  house,  or  other  dwelling,  and  his  assigns,  undertenants,  or  legal  repre- 
sentatives, may  be  removed  therefrom,  as  prescribed  in  this  title : 

1.  Where  he  holds  over  and  continues  in  possession  of  the  demised  prem- 
ises, or  any  portion  thereof,  after  the  expiration  of  his  term,  without  the 
permission  of  the  landlord. 

2.  Where  he  holds  over,  without  the  like  permission,  after  a  default  in 
the  payment  of  rent,  pursuant  to  the  agreement  under  which  the  demised 
premises  are  held,  and  a  demand  of  the  rent  has  been  made,  or  at  least 
three  days'  notice  in  writing,  requiring,  in  the  alternative,  the  payment  of 
the  rent,  or  the  possession  of  the  premises,  has  been  served,  in  behalf  of  the. 
person  entitled  to  the  rent,  upon  the  person  owing  it,  as  prescribed  in  this^ 
title  for  the  service  of  a  precept. 

3.  Whei'B  in  any  city  in  this  state  he  ?iolds  (yoer  and  continues  in  possession  of 
the  demised  premises,  or  any  portion  thereof,  after  default  in  the  payment,  for  sixty 
days  after  the  same  shall  be  payable,  of  any  taxes  or  assessments  levied  on  such 
demised  premises  which  he  has  agreed  in  writing  to  pay  pursuant  to  the  agreement 
under  which  the  demised  premises  are  held,  and  a  demand  for  the  payment  of  such 
taxes  or  assessments  has  been  made,  or  at  least  three  days'  notice  in  writing,  requir^ 
ing,  in  the  altemcUive,  the  payment  thereof  and  of  any  interest  and  penalty  there- 
on, or  the  possession  of  the  pi'emises,  has  been  served,  in  behalf  of  the  landlord, 
7ipon  the  lessee,  as  prescribed  in  this  title  for  the  service  of  a  precept.  An  accept" 
ance  of  any  rent  by  the  lessor  or  his  legal  representatives  shall  not  be  construed  as  a 
waiver  of  the  agreement  of  the  lessee  to  pay  taxes  or  assessments,  so  as  to  preclude 
the  lessor  from  the  benefits  of  this  chapter, 

4.  Where  he  being  in  possession  under  a  lease  for  a  term  of  three  years 
or  less,  has,  during  the  terra,  taken  the  benefit  of  an  insolvent  act,  or  has 
been  adjudicated  a  bankrupt,  under  a  bankrupt  law  of  the  United  States. 

5.  Where  the  demised  premises,  or  any  part  thereof,  are  used  or  occupied 
as  a  bawdy-house,  or  house  of  assignation  for  lewd  persons,  or  for  any 
illegal  trade  or  manufacture,  or  other  illegal  business.     [Am'd  Ch.  13  of  1885.J 

8^2232.  Peroons  holding  over  land  sold,  etc.,  may  be  removed.  In 
either  of  the  following  cases,  a  person,  who  holtLs  over  and  continues  in  pos- 
session of  real  property,  after  notice  to  quit  the  same  has  been  given,  as 
prescribed  in  section  2236  of  this  act,  and  his  assigns,  tenants,  or  legal 
representatives,  may  be  removed  therefrom,  as  prescribed  in  this  title : 

1,  Where  the  i)roperty  has  been  sold  by  virtue  of  an  execution  against 
him,  or  a  person  under  whom  he  claims,  and  a  title  und(»r  the  sale  has  been 
perfected.  . .» 
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2.  Where  the  property  has  been  duly  sold,  upon  the  foTeclosore,  by  pro- 
ceedings taken  as  prescribed  in  title  ninth  of  tnis  chapter,  of  a  mortgage 
executed  by  him,  or  a  person  under  whom  he  claims,  and  the  title  under 
the  foreclosure  has  been  duly  perfected. 

3.  Where  he  occupies  or  holds  the  property,  under  an  agreement  "with  the 
owner  to  occupy  and  cultivate  it  upon  shares,  or  for  a  share  of  the  crops,  and 
the  time,  fixed  in  the  agreement  for  his  occupancy,  has  expired. 

4.  Where  he,  or  the  person  to  whom  he  has  succeeded,  has  intruded  into, 
or  squatted  upon,  a  parcel  of  land,  in  a  city  or  incorporated  vUla^e^  without 
the  permission  of  the  person  entitled  to  the  possession  thereof,  and  the  occu- 
pancy, thus  commenced,  has  continued  without  permission  from  the  latter ; 
or  after  a  permission  given  by  him  has  been  revoked,  and  notice  of  the 
revocation  given  to  the  person  or  persons  to  be  removed. 

?2233.  Id. ;  in  case  of  forcible  entry  or  detainer.  An  entry  shall 
be  made  into  real  property,  but  in  a  case  where  the  entry  is  given  1  y 
law;  and,  in  such  a  case,  only  in  a  peaceable  manner,  not  \^itii  stror.:: 
hand,  nor  with  multitude  of  people.  A  person  who  makes  a  forcible  entry 
forbidden  by  this  section,  or  who,  having  peaceably  entered  upon  real 
property,  holds  the  possession  thereof  by  force,  and  his  assigns,  underten- 
ants, and  legal  representatives,  may  be  removed  therefrom ;  as  prescribed 
in  this  title. 

§  2234.  Application ;  to  whom  made.  Application  for  removal  of  a 
person  from  real  property,  as  prescribed  in  this  title,  may  be  made  to  the 
county  judge  or  special  county  judge  of  the  county,  or  a  justice  of  the  peace 
of  the  city  or  town,  or  the  mayor  or  recorder  of  the  city,  wherein  the  real 
prf'perty,  or  a  portion  thereof,  is  situated.  Application  may  also  be  made, 
if  the  property,  or  a  portion  thereof,  be  situated  in  the  city  of  New  York,  to 
the  district  court  of  the  district  within  which  the  property,  or  a  portion 
thereof,  is  situated  \  or  if  ike  justice  of  such  court  he  for  any  reason  disqualifiedy 
to  the  district  court  of  an  adjoining  district;  if  in  the  city  of  Brooklyn,  to  a 
police  justice  of  that  city;  if  in  the  city  of  Albany,  or  the  city  of  Troy^ 
to  a  justice  of  the  justices'  court  of  that  city ;  if  in  the  city  of  Yonkere,  to 
the  city  judge  of  that  city;  if  in  the  cities  of  Rocheatsr  or  Bi^aloy  to  a  judge 
of  the  municipal  court  of  that  city.  Where  the  property  is  situated  in  an  in-- 
oorporated  village^  the  boundaries  of  which  embrace  portions  of  tvx)  or  rrwre  tovms^ 
application  may  be  made  to  a  justice  of  the  peace  of  either  toton^  who  keeps  an 
office  in  the  village.     [Am'd  Ch.  122  of  1881 ;  Ch.  405  op  1884.J 

§  2235.  Petition  by  person  entitled  to  possession.  The  application 
may  be  made  by  the  landlord  or  lessor  of  the  demised  premises ;  the  pur- 
chaser upon  the  execution  or  foreclosure  sale ;  the  person  forcibly  put  out  or 
kept  out ;  the  person  with  whom,  as  owner,  the  agreement  was  made,  or  the 
owner  of  the  property  occupied  under  an  agreement,  to  cultivate  the  property 
upon  shares,  or  for  a  share  of  the  crops ;  or  the  person  lawfully  entitled  to 
the  possession  of  the  property  intruded  into  or  squatted  upon,  as  the  case 
requires ;  or  by  the  legal  representative,  age'nt,  or  assignee  of  the  landlord, 
purchajser,  or  other  person,  so  entitled  to  apply.  The  applicant  must  present 
to  the  judge  or  justice,  a  written  petition,  verified  in  like  manner  as  a  veri- 
fied complaint  in  an  action  brought  in  the  supreme  court;  describing  the 
premises  of  which  the  possession  is  claimed,  and  the  interest  therein  of  the 
petitioner,  or  the  person  whom  he  represents ;  stating  the  facts,  which  accord- 
ing to  the  provisions  of  this  title,  authorize  the  application  by  the  petitioner, 
and  the  removal  of  the  person  in  possession ;  naming,  or  otherwise  intelligi- 
bly designating,  the  person  or  persons  against  whom  the  special  proceeding 
is  instituted,  and,  if  there  are  two  or  more  such  persons,  and  some  are  under- 
tenants, or  assigns,  specifying  who  are  principals  or  tenants,  and  who  are 
undertenants  or  assigns ;  and  praying  tor  a  final  order  to  remove  him  or 
them  accordingly. 
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§  2236.  Notioe  to  be  given  in  certain  cases.  Where  the  person  to  be 
jremoved  is  a  tenant  at  will,  or  at  sufferance,  the  petition  must  state  the 
^acts,  showing  that  the  tenancy  has  been  terminated,  by  giving  notice,  as 
required  by  law.  Where  the  application  is  made  in  a  case  specified  in  sec- 
tion 2232  of  this  act,  the  petition  must  state  that  a  notice,  in  behalf  of  the 
applicant,  requiring  all  persons  occupying  the  property  to  quit  the  same,  by 
a  aay  therein  specified,  has  been  either  served  personally  upon  the  person 
or  persons  to  be  removed,  or  affixed  conspicuously  upon  the  property,  at  least 
ten  days  before  the  day  specified  therein. 

§  2237.  Petition  by  neighbor  of  bawdy-honse,  eta  An  owner  or 
tenant  of  real  property,  in  the  immediate  neighborhood  of  other  demised 
real  property,  which  is  used  or  occupied  as  a  bawdy-house,  or  house  of 
assignation  for  lewd  persons,  may  serve  personally  upon  the  owner  or  land- 
lord of  ^he  premises,  so  used  or  occupied,  or  upon  his  agent,  a  written  notice, 
requiring  the  owner  or  landlord  to  make  an  application  for  the  removal  of 
the  person  so  using  or  occupying  the  same.  If  the  owner  or  landlord,  or  his 
agent,  does  not  make  such  an  application,  within  five  days  thereafter ;  or, 
having  made  it,  does  not  in  good  faith  diligently  prosecute  it ;  the  person 
living  the  notice  may  make  such  an  application,  stating  in  his  petition  the 
facts  so  entitling  him  to  make  it.  Such  an  application  nas  the  same  effect, 
except  as  otherwise  expressly  prescribed  in  this  title,  as  if  the  applicant  was 
the  landlord  or  lessor  c^  the  premises. 

§  2238.  Precept.  The  juoL^e  or  justice,  to  whom  a  petition  is  presented, 
as  prescribed  in  either  of  the  foregoing  sections  of  this  title,  must  thereupon 
issue  a  precept,  directed  to  the  person  or  persons  designated  in  the  petition 
as  being  in  possession  of  the  property,  and  requiring  him  or  them  forthwith 
to  remove  from  the  property^  describing  it,  or  to  show  cause,  before  him,  at 
a  time  and  place  specified  in  the  precept,  why  possession  of  the  property 
should  not  be  delivered  to  the  petitioner,  or,  in  the  case  specified  in  the  last 
section,  to  the  owner  or  landlord.  The  precept  must  be  returnable,  not  less 
than  three  nor  more  than  five  days,  after  it  is  issued ;  except  that,  where 
the  proceeding  is  taken,  upon  the  ground  that  a  tenant  continues  in  posses- 
sion of  demised  premises,  after  the  expiration  of  his  term,  vdthout  the  per* 
mission  of  his  landlord,  and  the  application  is  made  on  the  day  of  the  expira- 
tion of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may,  in  the 
discretion  of  the  judge  or  justice,  be  made  returnable  on  the  day  on  which 
it  is  issued,  at  any  time  after  twelve  o'clock,  noon,  and  before  six  o'clock  in 
the  afternoon. 

§  2239.  Id. ;  in  New  York  city.  In  the  city  of  New  York,  where  the 
application  is  made  to  a  district  court,  the  petition  must  be  filed  with,  and 
the  precept  must  be  issued  by,  the  clerk  of  the  court ;  and  the  precept  must 
be  made  returnable  before  the  court,  at  the  place  designated,  pursuant  to 
law,  for  holding  the  court ;  and  all  subsequent  proceedings  in  the  cause  must 
be  had  at  that  place,  except  as  otherwise  prescribed  in  section  2246  of  this 
act.  If,  upon  the  return  of  the  precept  or  upon  an  adjourned  day,  the  jus- 
tice is  unable,  by  reason  of  absence  from  the  court  room  or  sickness,  to  hear 
the  cause,  or  it  is  shown  by  affidavit  that  he  is  for  any  reason  disqualified  to 
sit  in  the  cause,  or  is  a  necessary  and  material  witness  for  either  party,  a 
justice  of  any  other  district  court  of  the  city  may  act  in  his  place  at  the  same 
conrt  room. 

f2240.  Id. ;  how  served.  The  precept  must  be  served  as  follows : 
.  By  delivering,  to  the  person  to  whom  it  is  directed,  or,  if  it  is  directed 
to  a  corporation,  to  an  officer  of  the  corporation,  upon  whom  a  summons, 
issued  out  of  the  supreme  court,  in  an  action  against  the  corporation,  might 
be  served,  a  copy  of  the  precept,  and  at  the  same  time  showing  him  the 
original. 

2.  If  the  person  to  whom  the  precept  is  directed,  resides  in  the  city  or 
town  in  which  the  property  is  situated,  but  is  absent  from  his  dwelling- 
house,  service  may  be  made  by  delivering  a  copy  thereof,  at  his  dwelling* 
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2.  "Where  the  property  has  been  duly  sold,  upon  the  foreclosure,  by  pro- 
ceedings taken  as  prescribed  in  title  ninth  of  this  chapter,  of  a  mortg'a^e 
executed  by  him,  or  a  person  under  whom  he  claims,  and  the  title  un<fer 
the  foreclosure  has  been  duly  perfected. 

3.  Where  he  occupies  or  holds  the  property,  under  an  agreement  with  the 
owner  to  occupy  and  cultivate  it  upon  shares,  or  for  a  share  of  the  crops,  and. 
the  time,  fixed  in  the  agreement  for  his  occupancy,  has  expired. 

4.  Where  he,  or  the  person  to  whom  he  has  succeeded,  has  intruded  into, 
or  squatted  upon,  a  parcel  of  land,  in  a  city  or  incorporated  villa^e^  without 
the  permission  of  the  person  entitled  to  the  possession  thereof,  and  the  occu- 
pancy, thus  commenced,  has  continued  without  permission  from  the  latter  ; 
or  after  a  permission  given  by  him  has  been  revoked,  and  notice  of  the 
revocation  given  to  the  person  or  persons  to  be  removed. 

?2238.  Id. ;  in  case  of  forcible  entry  or  detainer.  An  entry  shall 
be  made  into  real  property,  but  in  a  case  where  the  entry  is  given  1  y 
law;  and,  in  such  a  case,  only  in  a  peaceable  manner,  not  with  stroii.r 
hand,  nor  with  multitude  of  people.  A  person  who  makes  a  forcible  entry 
forbidden  by  this  section,  or  who,  having  peaceably  entered  upon  real 
property,  holds  the  possession  thereof  by  force,  and  his  assigns,  underten- 
ants, and  legal  representatives,  may  be  removed  therefiram ;  as  prescribed 
in  this  title. 

§  2234.  Application ;  to  whom  made.  Application  for  removal  of  a 
person  from  real  property,  as  prescribed  in  this  title,  may  be  made  to  the 
county  judge  or  special  county  judge  of  the  county,  or  a  justice  of  the  peace 
of  the  city  or  town,  or  the  mayor  or  recorder  of  the  city,  wherein  the  real 
prr»perty,  or  a  portion  thereof,  is  situated.  Application  may  also  be  made, 
if  the  property,  or  a  portion  thereof,  be  situated  in  the  city  of  New  York,  to 
the  district  court  of  the  district  within  whkh  the  property,  or  a  portion 
thereof,  is  situated ;  or  if  the  justice  of  stick  court  be  for  any  reason  disqualified, 
to  the  district  court  of  an  adjoining  district ;  if  in  the  city  of  Brooklyn,  to  a 
police  justice  of  that  city ;  if  in  the  city  of  Albany,  or  the  city  of  Troy, 
to  a  justice  of  the  justices'  court  of  that  city ;  if  in  the  city  of  Yonkers,  to 
the  city  judge  of  that  city;  if  in  the  cities  of  Rochester  or  ^wjfafo,  toa  judge 
of  the  municipal  court  of  that  city.  Where  the  property  is  situated  in  an  in- 
corporated viUage^  the  boundaries  of  which  embrace  portions  of  two  or  more  towns, 
application  may  be  made  to  a  justice  of  the  peace  of  either  town,  who  keeps  an 
office  in  the  village.     [Am'd  Gh.  122  of  1881 ;  Ch,  405  of  1884.J 

§  2236.  Petition  by  penon  entitled  to  posseesion.  The  application 
may  be  made  by  the  landlord  or  lessor  of  the  demised  premises ;  the  pur- 
chaser upon  the  execution  or  foreclosure  sale  ;  the  person  forcibly  put  out  or 
kept  out ;  the  person  with  whom,  as  ovmer,  the  agreement  was  made,  or  the 
owner  of  the  property  occupied  under  an  agreement,  to  cultivate  the  property 
upon  shares,  or  for  a  share  of  the  crops ;  or  the  person  lawfully  entitled  to 
the  possession  of  the  property  intruded  into  or  squatted  upon,  as  the  case 
requires ;  or  by  the  legal  representative,  agent,  or  assignee  of  the  landlord, 
purchaser,  or  other  person,  so  entitled  to  apply.  The  applicant  must  present 
to  the  judge  or  justice,  a  written  petition,  verified  in  like  manner  as  a  veri- 
fied complaint  in  an  action  brought  in  the  supreme  court ;  describing  the 
premises  of  which  the  possession  is  claimed,  and  the  interest  therein  of  the 
petitioner,  or  the  person  whom  he  represents ;  stating  the  facts,  which  accord- 
ing to  the  provisions  of  this  title,  authorize  the  apphcation  by  the  petitioner, 
and  the  removal  of  the  person  in  possession ;  naming,  or  otherwise  intelligi- 
bly designating,  the  person  or  persons  against  whom  the  special  proceeding 
is  instituted,  and,  if  there  are  two  or  more  such  persons,  and  some  are  under- 
tenants, or  assigns,  specifying  who  are  principals  or  tenants,  and  who  are 
undertenants  or  assigns ;  and  praying  for  a  nnal  order  to  remove  him  or 
them  accordingly. 
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§  2236.  Notioe  to  be  given  in  certain  cases.  Where  the  person  to  be 
removed  ifl  a  tenant  at  will,  or  at  sufferance,  the  petition  must  state  the 
^acts,  showing  that  the  tenancy  has  been  terminated,  by  giving  notice,  as 
required  by  law.  Where  the  application  is  made  in  a  case  specified  in  sec- 
tion 2232  of  this  act,  the  petition  must  state  that  a  notice,  in  behalf  of  the 
applicant,  requiring  all  persons  occupying  the  property  to  quit  the  same,  by 
a  day  therein  specified,  has  been  either  served  personally  upon  the  person 
or  persons  to  be  removed,  or  affixed  conspicuously  upon  the  property,  at  least 
ten  days  before  the  day  specified  therein. 

§  2237.  Petition  by  neighbor  of  bawdy-house,  etc.  An  owner  or 
tenant  of  real  property,  in  the  immediate  neighborhood  of  other  demised 
real  property,  which  is  used  or  occupied  as  a  bawdy-house,  or  house  of 
assignation  for  lewd  persons,  may  serve  personally  upon  the  owner  or  land- 
lord  of  ^e  premises,  so  used  or  occupied,  or  upon  his  agent,  a  written  notice, 
requiring  the  owner  or  landlord  to  make  an  application  for  the  removal  of 
the  person  so  using  or  occupying  the  same.  If  the  owner  or  landlord,  or  his 
agent,  does  not  make  such  an  application,  within  five  days  thereafter ;  or, 
having  made  it,  does  not  in  good  faith  diligently  prosecute  it;  the  person 

g'ving  the  notice  may  make  such  an  application,  stating  in  his  petition  the 
cts  so  entitling  him  to  make  it.  Such  an  application  has  the  same  effect, 
except  as  otherwise  expressly  prescribed  in  this  title,  as  if  the  applicant  was 
the  landlord  or  lessov  (k  the  premises. 

§  2238.  Precept.  The  judge  or  justice,  to  whom  a  petition  is  presented, 
as  prescribed  in  either  of  the  wregoing  sections  of  this  title,  must  thereupon 
issue  a  precept,  directed  to  the  person  or  persons  designated  in  the  petition 
as  being  in  possession  of  the  property,  and  requiring  him  or  them  forthwith 
to  remove  from  the  property^  describing  it,  or  to  show  cause,  before  him,  at 
a  time  and  place  specified  in  the  precept,  why  possession  of  the  property 
should  not  be  delivered  to  the  petitioner,  or,  in  the  case  specified  in  the  last 
section,  to  the  owner  or  landlord.  The  precept  must  be  returnable,  not  less 
than  three  nor  more  than  five  days,  after  it  is  issued ;  except  that,  where 
the  proceeding  is  taken,  upon  the  ground  that  a  tenant  continues  in  posses- 
sion of  demised  premises,  after  the  expiration  of  his  term,  without  the  per- 
mission of  his  landlord,  and  the  application  is  made  on  the  day  of  the  expira- 
tion of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may,  in  the 
discretion  of  the  judge  or  justice,  be  made  returnable  on  the  day  on  which 
it  is  issued,  at  any  time  after  twelve  o'clock,  noon,  and  before  six  o'clock  in 
the  afternoon. 

§  2239.  Id. ;  in  New  7ork  city.  In  the  city  of  New  York,  where  the 
application  is  made  to  a  district  court,  the  petition  must  be  filed  with,  and 
the  precept  must  be  issued  by,  the  clerk  of  the  court ;  and  the  precept  must 
be  made  returnable  before  the  court,  at  the  place  designated,  pursuant  to 
law,  for  holding  the  court ;  and  all  subsequent  proceedings  in  the  cause  must 
be  had  at  that  place,  except  as  otherwise  prescribed  in  section  2246  of  this 
act.  If,  upon  the  return  of  the  precept  or  upon  an  adjourned  day,  the  jus- 
tice is  unable,  by  reason  of  absence  from  the  court  room  or  sickness,  to  hear 
the  cause,  or  it  is  shown  by  affidavit  that  he  is  for  any  reason  disqualified  to 
sit  in  the  cause,  or  is  a  necessary  and  material  witness  for  either  party,  a 
justice  of  any  other  district  court  of  the  city  may  act  in  his  place  at  tne  same 

eourt  room. 

?2240.  Id. ;  how  served.  The  precept  must  be  served  as  follows : 
.  By  delivering,  to  the  person  to  whom  it  is  directed,  or,  if  it  is  directed 
to  a  corporation,  to  an  officer  of  the  corporation,  upon  whom  a  summons, 
issued  out  of  the  supreme  court,  in  an  action  against  the  corporation,  might 
be  served,  a  copy  of  the  precept,  and  at  the  same  time  showing  him  the 
original. 

2.  If  the  person  to  whom  the  precept  is  directed,  resides  in  the  city  or 
town  in  which  the  property  is  situated,  but  is  absent  from  his  dwelling- 
house,  service  may  1^  made  by  delivering  a  copy  thereof,  at  his  dwelling* 
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I 

j  liouse,  to  a  person  of  suitable  age  and  discretion,  who  resides  there ;  or,  if 

I  no  such  person  can,  with  reasonable  diligence,  be  found  there,  upon  whom 

to  make  service,  then  by  delivering  a  copy  of  the  precept,  at  the  property 

sought  to  be  recovered,  either  to  some  person  of  suitable  age  and  discretion 

residing  there,  or  if  no  such  person  can  be  found  there,  to  any  person  of 

suitable  age  and  discretion  employed  there. 

3.  Where  service  cannot,  with  reasonable  diliMnce,  be  made,  as  pre* 

scribed  in  either  of  the  foregoing  subdivisions  of  una  section,  by  affixing  a 

copy  of  the  precept  upon  a  conspicuous  part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued,  it  must  be 

served  at  least  two  hours  before  the  hour  at  which  it  is  returnable ;  in  every 

other  case,  it  must  be  served  at  least  two  days  before  the  day  on  which  it  id 

returnable. 
§  2241.  Doty  of  peraon  to  wbom  copy  of  precept  is  deliverecL    A 

person,  to  whom  a  copy  of  a  precept,  directed  to  another,  is  delivered,  as 

prescribed  in  this  title,  must,  without  any  avoidable  delay,  deliver  it  to  the 

person  to  whom  it  is  directed,  if  he  can  be  found  within  the  same  tovm  or 

city ;  or,  if  he  cannot  be  so  found,  to  his  agent  therein ;  and  if  neither  can 

be  so  found,  after  the  exercise  of  reasonable  diligence,  before  the  time  when 

the  precept  is  returnable,  to  the  judge  or  justice  ^ho  issued  the  same,  at  the 

time  of  tne  return  thereof,  with  a  written  statement  indorsed  thereupon, 

that  he  has  been  unable,  after  the  exercise  of  reasonable  diligence,  to  find 

the  person  to  whom  the  precept  is  directed,  or  his  agent,  within  the  town  or 

<^ity.    A  person,  who  wiuuUy  violates  any  provision  of  this  section,  is  guilty 

of  a  misdemeanor ;  and,  if  he  is  a  tenant  upon  the  property,  forfeits  to  bU 

landlord  the  value  of  three  years'  rent  of  the  premises  occupied  by  him.    A 

copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  precept,  served 

otherwise  than  nersonally  upon  the  person  to  whom  it  is  directed. 

§  2242.  When  precc^  to  be  served  on  landlord  of  bawdy-house^ 
etc.  Where  the  case  is  within  section  2237  of  this  act,  the  precept  must  be 
directed  to  and  served  upon  the  owner  or  landlord,  or  his  agent,  and  also 
upon  the  tenant  or  occupant  of  the  property.  Either  or  both  of  them  may, 
upon  the  return  day,  appear  and  show  cause  why  the  tenant  or  occupant 
should  not  be  removed  from  the  property. 

§  2243.  Proof  of  service  of  precept  At  the  time  when  the  precept  is 
returnable,  the  petitioner  must,  unless  the  adverse  party  appears,  make  due 
proof  of  the  service  thereof,  shovring  the  time,  and  the  place  and  manner  of 
service ;  and,  unless  service  was  made  personally  upon  the  adverse  party, 
or  by  affixing  a  copy  of  the  precept,  the  name  of  the  person  to  whom  a  copy 
of  the  precept  was  delivered,  if  his  name  can  be  ascertained  with  reasona- 
ble diligence.  Where  service  is  made  by  a  sheriff,  constable,  or  marshal,  it 
may  be  proved  by  his  certificate,  stating  the  facts. 

g  2:^44.  Ansi^er.  At  the  time  when  the  precept  is  returnable  without 
waiting  as  prescribed  in  an  action  before  a  justice  of  the  peace^  or  in  a  dis- 
trict court  in  the  city  of  New  York,  the  person  to  whom  it  is  directed  or  his 
landlord,  or  any  person  in  possession  or  claiming  possession  of  the  premises, 
or  a  part  thereof,  may  file  with  the  judge  or  justice  who  issued  the  precept, 
or  with  the  clerk  of  the  court,  a  written  answer,  verified  in  like  manner  as 
a  verified  answer  in  an  action  in  the  supreme  court,  denying  genemlly  the 
allegations,  or  specifically  any  material  allegation  of  the  petition,  or  setting 
forth  a  statement  of  any  new  matter  constituting  a  legal  or  equitable  defense, 
or  counter-claim.  Such  defense  or  counter-claim  may  be  set  up  and  estab- 
lished in  like  manner  as  though  the  claim  for  rent  in  such  proceeding  was 
the  subject  of  an  action.     [ Am'd  by  Oh.  705  op  1803.1 

§  2245.  Iteaes  npon  forcible  entry  or  detainer.  Where  the  application 
is  founded  upon  an  allegation  of  forcible  entry  or  forcible  holding  out,  the 
petitioner  must  allege  and  prove  that  he  was  peaceably  in  actual  possession 
of  the  property,  at  the  time  of  a  forcible  entry,  or  in  constructive  possession, 
at  the  time  of  a  forcible  holding  out ;  and  the  adverse  party  must  either 
deny  the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in  his  defence, 

448 


Ch.  17,  Tit.  2.  PROCEEDINGS  TO  RECOVER  PROPERTY.  §§  2246-2250. 

that  he,  or  hia  ancestor,  or  those  whose  interest  he  claims,  had  been  in  quiet 
possession  of  the  property,  for  three  years  together  next  before  the  alleged 
forcible  entry  or  dietainer ;  and  that  his  interest  is  not  ended  or  determined, 
at  the  time  of  the  triaL 

§  2246.  In  New  7ork  district  court,  cause  may  be  transferred  to 
another  court  for  triaL  In  a  district  court  of  the  city  of  New  York,  at  the  time 
of  joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  discretion,  upon 
motion  of  either  party,  or,  if  no  justice  is  present,  the  clerk  may,  by  consent  of 
both  parties,  make  an  order  transferring  the  cause  for  trial  to  a  district  court 
of  an  adjoining  district,  which  thereupon  has  the  same  jurisdiction  and  power, 
at  its  own  court  house,  as  if  the  property  was  situated  within  its  district. 

§  2247.  TriaL  The  issues  joined  oy  the  petition  and  answer  must  be  tried 
by  thejudge  or  justice,  unless  either  party  to  such  ptvceedingsshaU 
noted  in  such  precept  for  shomng  cause^  demand  ajwry^  and  at  the  time  qf  such 
demand  pay  to  suck  judge  or  justice  the  necessary  costs  and  expenses  of  obtaining 
such  jury*  If  a  jury  be  demanded  and  such  costs  and  expenses  be  paid  the  judge 
or  justice  with  whain  such  petition  shall  be  filed  shall  nominate  twette  reputable 
persons  qtuzlifted  to  serve  <zs  jurors  in  courts  of  record^  and  shall  issue  his  precept^ 
directed  to  the  sheriff  or  ons  of  the  constables  of  the  county y  or  any  constable  or  inav' 
shal  of  the  dty  or  tovm^  commanding  him  to  summon  ths  persons  so  nominated  to 
appear  before  such  judge  or  justice  at  such  time  or  place  as  he  shall  therein  appoint, 
not  more  than  three  days  from  the  date  thereof  for  the  purpose  of  trying  the  said 
matters  in  difference.  Six  of  the  persons  so  summoned  shaU  be  d^avm  in  like 
munner  as  jurors  injustices^  courts  and  shall  be  sworn  by  such  judge  or  justice  well 
and  truly  to  hear^  try  and  determine  the  matters  in  difference  bettoeen  the  parties. 
After  hearing  the  aUegatums  and  proofs  of  the  parties^  the  said  jury  shall  be  kept 
together  untU  they  agree  on  their  verdict,  by  the  sheriff  or  one  of  his  deputies,  or  a 
constable,  or  by  some  proper  person  appointed  by  the  judge  or  justice  for  that  pur- 
pose,  who  shaR  be  sworn  to  keep  such  jury  as  is  usual  irr  like  cases  of  courts  of 
'  ecord.  If  such  jury  cannot  agree  after  being  kept  together  for  such  time  as  such 
Judge  or  justice  shall  deem  reasonable,  he  may  discharge  them  and  nominate  a  nem 
J'^'Hfy  and  issue  a  new  precept  in  manner  aforesaid*  [Am*d  Ch.  122  op  1881  and 
Ch.  114  OP  1882.] 

§  2248.  A^ourmnent.  At  the  time  when  issue  is  joined,  the  judge  or 
j  ustice  may,  in  his  discretion,  at  the  request  of  either  party,  and  upon  proof 
to  his  satisfaction,  by  afGidavit  or  orally,  that  an  adjournment  is  necessary, 
to  enable  the  applicant  to  procure  his  necessary  witnesses,  or  by  consent  of 
all  the  parties  who  appear,  adjourn  the  trial  of  the  issue,  but  not  more  than 
ten  days ;  except  by  consent  of  all  parties. 

§  2249.  Final  oraer  upon  txiaL  If  sufficient  cause  is  not  shown  upon 
the  return  of  the  precept ;  or  if  the  verdict  of  the  jury,  or  the  decision  of  the 
judge  or  justice,  upon  a  trial  without  a  jury,  is  in  favor  of  the  petitioner ; 
the  judge  or  justice  must  make  a  final  order,  awarding  to  the  petitioner  the 
delivery  of  the  possession  of  the  property ;  except  that,  where  the  case  is 
within  section  2237  of  this  act,  the  final  order  must  direct  the  removal  of  the 
occupant.  In  either  case,  the  final  order  must  award  to  the  petitioner  the 
costs  of  the  special  proceeding.  If  the  verdict  or  decision  is  in  favor  of  the 
person  answering,  the  judge  or  justice  must  make  a  final  order  accordingly, 
and  awarding  to  him  the  costs  of  the  special  proceeding. 

§  2250.  Amount  of  costs ;  h^w  collected.  Costs,  when  allowed,  and 
the  fees  of  officers,  except  where  a  fee  is  specially  given  in  chapter  21  of 
this  act,  must  be  at  the  rate  allowed  by  law  in  an  action  in  a  justice's  court, 
and  are  limited  in  like  manner ;  unless  the  application  is  founded  upon  an 
allegation  of  forcible  eniry  or  forcible  holding  out;  in  which  case,  the  judge 
or  justice  may  award  to  the  successful  party  a  fixed  sum  as  costs,  not  exceed- 
ing fifty  dollar.^,  in  addition  to  his  disbursements.     Iftheft^nal  order  is  made 
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by  a  county  jtddge,  or  a  special  county  judge,  or  by  a  mayor  or  recorder,  an  exe- 
cution to  collect  the  costs  may  be  issued  lhe7^eupon  as  if  it  loas  a  judgment  of  a  justice 
of  the  peace  of  the  same  city  or  county  ;  and  for  that  purpose  the  officei'  takes  the 
place  of  a  justice  of  the  peace.  In  er)ery  other  case  an  execution  may  be  issued 
to  collect  the  costs  awarded  thereby,  as  if  the  final  order  was  a  judgment, 
rendered  in  the  court,  of  which  the  jud^e  or  justice  is  the  presiding  officer. 
[Am*d  Ch.  399  op  1882.    See  §  2.] 

§  2251.  'Waxrant  to  dispossesB  defendant.  Where  the  final  order  is  in 
favor  of  the  petitioner,  the  judge  or  justice  must  thereupon  issue  a  warrant, 
under  hie  hand,  directed  to  the  sheriff  of  the  county,  or  to  any  constable  or 
marshal  of  the  city,  in  which  the  property,  or  a  portion  thereof,  is  situated, 
or  if  it  is  not  situated  in  a  city,  to  any  constable  of  any  tow?i  in  the  couiUy,  describ- 
ing the  property,  and  commanding  the  officer  to  remove  all  persons  there- 
from, and  also,  except  where  the  case  is  within  section  2237  of  this  act,  to 
put  the  petitioner  into  the  full  possession  thereof.  [Am'd  Ch.  399  op  1882. 
See  §  2.] 

§  2252.  EsEecution  of  waxrant  The  officer,  to  whom  the  warrant  is 
directed  and  delivered,  must  execute  it,  according  to  the  command  thereof, 
between  the  hours  of  sunrise  and  sunset. 

§  2253.  When  warrant  cancels  lease ;  ezception&  The  issuing  of  a 
warrant,  for  the  removal  of  a  tenant  from  demised  premises,  cancels  the 
agreement  for  the  use  of  the  premises,  if  any,  under  which  the  person 
removed  held  them ;  and  annuls  accordingly  the  relation  of  landlord  and 
tenant,  except  that  it  does  not  prevent  a  landlord  from  recovering,  by  action, 
any  sum  of  money,  which  was,  at  the  time  when  the  precept  was  issued, 
payable  by  the  terms  of  the  agreement,  as  rent  for  the  premises ;  or  the 
reasonable  value  of  the  use  and  occupation  thereof,  to  the  time  when  the 
warrant  was  issued,  for  any  period  of  time,  with  respect  to  which  the  agree- 
ment does  not  make  any  special  provision  for  payment  of  rent. 

fi  2254.  Warrant ;  when  ana  how  stayed.  The  party,  against  whom 
a  final  order  is  made,  requiring  the  delivery  of  possession  to  the  petitioner, 
may,  at  any  time  before  a  warrant  is  issued,  stay  the  issuing  thereof;  and 
also  stay  an  execution  to  collect  the  costs,  as  follows : 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant  holds  over,  after 
a  default  in  the  payment  of  rent,  or  of  taxes  or  assessments,  he  may  effect  a 
stay,  by  payment  of  the  rent  due,  or  of  such  taxes  or  assessments,  and  interest 
and  penalty,  if  any  thereon  due,  and  the  costs  of  the  special  proceeding ;  or  by 
delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court,  his  undertaking 
to  the  petitioner,  in  such  a  sum  and  with  such  sureties  as  the  judge  or  justice 
approves,  to  the  effect  that  he  will  pay  the  rent,  or  svch  taxes  cyr  assessments, 
and  interest  and  penalty  and  costs,  within  ten  days,  at  the  expiration  of  which 
time  a  warrant  may  issue,  unless  he  produces  to  the  judge  or  justice  satis- 
factory evidence  of  the  payment.     fAii'D  Ch.  13  op  1885.] 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant  has  taken  the 
benefit  of  an  insolvent  act,  or  has  been  adjudicated  a  bankrupt,  he  may  effect 
a  stay,  by  paying  the  costs  of  the  special  proceeding,  and  by  delivering  to 
the  judge  or  justice,  or  the  clerk  oi  the  court,  his  undertaking  to  the  peti- 
tioner, in  such  a  sum  and  with  such  sureties  as  the  judge  or  Justice  approves, 
to  the  effect,  that  he  will  pay  the  rent  of  the  premises,  as  it  has  become,  or 
thereafter  becomes  due. 

3.  Where  the  final  order  establishes  that  the  person,  against  whom  it  is 
made,  continues  in  x)OBsession  of  real  property,  which  has  been  sold  by  virtue 
of  an  execution  against  his  property,  he  may  effect  a  stay,  by  paying  the 
costs  of  the  special  proceeding,  and  aelivering  to  the  judge  or  justice,  or  the 
clerk  of  the  court,  an  affidavit,  that  he  claims  the  possession  of  the  property, 
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by  virtue  of  a  right  or  title,  acquired  after  the  sale,  or  as  guardian  or  trustee 
for  another;  together  with  his  undertakin£r  to  the  petitioner,  in  such  a  sum 
and  with  such  sureties  as  the  judge  or  justice  approves,  to  the  effect,  that  he 
will  pay  any  costs  and  damages,  which  may  be  recovered  against  him,  in  an 
action  of  ejectment  to  recover  the  property,  brought  against  him  by  the  peti- 
tioner within  six  months  thereafter ;  and  that  he  will  not  commit  any  waste 
upon  or  injury  to  the  property,  during  his  occupation  thereof. 

§  2255.  Undertaking;  how  disposed  o£  Where  an  undertaking  is 
given,  in  a  case  specified  in  subdivision  first  of  the  last  sectioi  the  judge  or 
justice  must  deliver  it  to  the  person  against  whom  the  final  order  was  made, 
upon  his  producing  the  evidence  of  payment,  mentioned  in  that  subdivision. 
If  he  does  not  produce  such  evidence  within  ten  days,  the  judge  or  justice 
must  deliver  it  to  the  petitioner.  In  every  other  case  specified  in  the  last 
section,  the  judge  or  justice  must  deliver  the  undertaking  to  the  petitioner, 
immediately  after  his  approval  thereof. 

§2256.  Redemption  by  lessee.  Where  the  special  proceeding  is  founded 
upon  an  allegation  that  a  lessee  holds  over,  after  a  default  in  the  payment  of 
rent,  and  the  une3q)ired  term  of  the  lease  under  which  the  premises  are  held, 
exceeds  five  years,  at  the  time  when  the  warrant  is  issued ;  the  lessee,  his 
executor,  administrator,  or  assignee,  may,  at  any  time  within  one  year  after 
the  execution  of  the  warrant,  pay  or  tender  to  the  petitioner,  his  heir 
executor,  administrator,  or  assignee,  or  if,  within  five  days  before  the  expi- 
ration of  the  year,  he  cannot,  with  reasonable  diligence,  be  found  within  the 
city  or  town  wherein  the  property,  or  a  portion  thereof,  is  situated,  then  to 
the  judge  or  justice  who  issued  the  warrant,  or  his  successor  in  office,  all  rent 
in  arrear  at  the  time  of  the  payment  or  tender,  with  interest  thereupon,  and 
the  costs  and  charges  incurred  by  the  petitioner.  Thereupon  the  person 
making  the  payment  or  tender,  shall  be  entitled  to  the  possession  of  the 
demised  premise,  under  the  lease,  and  may  hold  and  enjoy  the  same,  accord- 
ing to  the  terms  of  the  original  demise,  except  as  otherwise  prescribed  in  the 
next  section  but  one. 

§  2257.  Id. ;  by  creditor  of  lessee.  In  a  case  specified  in  the  last  sec- 
tion, a  judgment  creditor  of  the  lessee,  whose  judgment  was  docketed  in  the 
county,  hewre  the  precept  was  issued,  or  a  mortgagee  of  the  lease,  whose 
mortgage  was  duly  recorded,  in  the  county,  before  the  precept  was  issued, 
may,  at  any  time  before  the  expiration  of  one  year  after  the  execution  of 
the  warrant,  unless  a  redemption  has  been  made  as  prescribed  in  the  last 
section,  file  with  the  judge  or  justice  who  issued  the  warrant,  or  with  his 
successor  in  office,  a  notice,  specifying  his  interest  and  the  sum  due  to  him ; 
describing  the  premises,  and  stating  that  it  is  his  intention  to  redeem,  as 
prescribed  in  this  section.  If  a  rec^mption  is  not  made  by  the  lessee,  his 
executor,  administrator,  or  assignee,  within  a  year  after  the  execution  of  the 
warrant,  the  person  so  filing  a  notice,  or,  if  two  or  more  persons  have  filed 
such  notices,  the  one  who  holds  the  first  lien,  may,  at  any  time  before  two 
o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next  succeeding  the  last 
day  of  the  year  redeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his 
executor,  administrator,  or  assignee  might  have  so  redeemed.  Where  two  or 
more  judgment  creditors  or  mortgagees  have  filed  such  notices,  the  holder  of 
the  second  lien  may  so  redeem,  at  any  time  before  two  o'clock  of  the  day, 
not  a  Sunday  or  a  public  holiday,  next  succeeding  that  in  which  the  holder 
of  the  first  lien  might  have  redeemed ;  and  the  holder  of  the  third  and  each 
subsequent  lien,  may  redeem,  in  like  manner,  at  any  time  before  two  o'clock 
of  the  day,  not  a  Sunday  or  a  public  holiday,  next  succeeding  that  in  which 
his  predecessor  might  have  re^emed.  But  a  second  or  subsequent  redemp- 
tion is  not  valid,  unless  the  person  redeeming  pays  or  tenders  to  each  of  his 
predeceasors  who  has  redeemed,  the  sum  paid  by  him  to  redeem,  and  also 

451 


§§  2268-2262.  PROCEEDINGS  TO  RECOVER  PROPERTY.  Tit.  2,  Ch.  17. 

the  8am  due  npon  his  judgment  or  mortgage ;  or  deposits  those  sums  with 
the  judge  or  justice,  for  the  benefit  of  his  predecessor  or  predecessors. 

§  2268.  The  last  two  seetioiiB  qnalifled.  Where  a  redemption  is  made, 
as  prescribed  in  either  of  the  last  two  sections,  the  rights  of  the  person 
redeeming  are  subject  to  a  lease,  if  any,  executed  by  the  petitioner,  since 
the  warrant  was  issued,  so  far  that  the  new  lessee,  his  assigns,  undertenants, 
or  other  representatives,  may,  upon  complying  with  the  terms  of  the  lease, 
hold  the  premises  so  leased  until  twelve  o'clock,  noon,  of  the  first  day  of 
May  next  succeeding  the  redemption.  And,  in  all  other  respects,  the 
•person  so  redeeming,  his  assigns  and  representatives,  succeed  to  all  the 
rights  and  liabilities  of  the  petitioner,  under  such  a  lease. 

§  2269.  Order  to  be  made  thereupon ;  liability  of  peraon  redeeming. 
The  person  redeeming,  as  prescribed  in  the  last  three  sections,  or  the  owner 
of  the  property  so  redeemed,  may  present  to  the  judge  or  justice  who  issued 
the  warrant,  or  to  his  successor  in  office,  a  petition,  duly  verified,  setting 
forth  the  facts  of  the  redemption,  and  praying  for  an  order,  establishing  the 
rights  and  liabilities  of  the  parties  upon  the  redemption.  Whereupon  the 
judge  or  justice  must  make  an  order,  requiring  the  other  party  to  the 
redemption  to  show  cause  before  him,  at  a  time  and  place  therein  specified, 
why  the  prayer  of  the  petition  should  not  be  granted.  The  order  to  show 
cause  must  be  made  returnable,  not  less  than  two  nor  more  than  ten  days, 
after  it  is  granted ;  and  it  must  be  served  at  least  two  days  before  it  is 
returnable.  Upon  the  return  thereof,  the  judge  or  justice  must  hear  the 
allegations  ana  proofs  of  the  parties,  and  must  make  such  a  final  order  as 

i'ustice  requires.  The  costs  and  expenses  must  be  paid  by  the  petitioner, 
'he  final  order,  or  a  certified  copy  thereof,  may  be  recorded  in  like  manner 
as  a  deed.  A  person,  other  than  the  lessee,  who  redeems  as  prescribed  in 
the  last  three  sections,  succeeds  to  all  the  duties  and  liabilities  of  the  lessee, 
accruing  after  the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 

§  2260.  Appeal  An  appeal  may  be  taken  from  a  final  order,  made  as 
prescribed  in  this  title,  to  the  same  court,  within  the  same  time,  and  in  the 
same  manner,  as  where  an  appeal  is  taken  from  a  judgment  rendered  in  the 
court,  of  which  the  judge  or  justice  is  the  presiding  officer,  and  with  like 
effect ;  except  as  otherwise  prescribed  in  the  next  two  sections. 

§  2261.  Bffect  of  appeal  limited  in  certain  caaes.  The  issuing  or  execation  of  the 
warrant  caoDot  be  stayed  hj  such  an  appeal,  or  by  the  giving  of  an  undertaking  there- 
upon, othejwiBe  than  as  prescribed  in  the  next  section.  An  appeal  cannot  be  taken  to 
the  court  of  appeals,  from  a  final  determination  of  the  general  term  of  the  supreme 
court,  or  of  a  superior  city  court,  upon  such  an  appeal,  unless  the  latter  court,  by  an 
order,  made  at  the  general  term  where  the  final  order  is  made,  or  the  next  general  term 
thereafter  allows  it  to  be  taken;  but  an  appeal  may  be  taken  to  the  court  of  appeals  as 
a  matter  of  right  if  the  amount  of  rent  claimed  to  be  due  exceeds  one  thousand  dollars. 
[Am'd  by  Ch.  705  op  1893.] 

§  2262.  Warrants:  how  stayed  on  appeal.  Where  an  appeal  is  taken  from  a  final 
order,  awarding  delivery  of  possession  to  the  petitioner,  which  establishes  that  a  lessee 
or  tenant  holds  over,  after  a  default  in  the  payment  of  renter  from  an  order  or  judgment 
affirming  such  final  order,  the  issuing  and  execution  of  the  warrant  may  be  stayed  by 
the  order  of  the  county  judge,  and  in  the  city  and  county  of  New  York  by  a  judge  of 
court  of  common  pleas,  upon  the  appellant's  giving  the  security  required  to  perfect  the 
appeal,  and  to  stay  the  execution  of  the  order  appealed  from  and  also  an  undertaking  to 
the  petitioner,  in  a  sum  and  with  sureties,  approved  by  the  county  judge,  or  in  the  city 
and  county  of  New  York  by  a  judge  of  court  of  common  pleas,  to  the  effect  that  if,  upon 
the  appeal,  a  final  determination  is  rendered  against  the  appellant,  he  will  pay  all  rent 
accruing  or  to  accrue  upon  the  premises,  or  if  there  is  no  lease  thereof,  the  value  of  the 
use  and  occupation  of  the  premises,  subsequent  to  the  institution  of  the  special  pro- 
ceedings.   [Am'd  bt  Ch.  705  of  1898.] 
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§  2263.  Appellate  court  may  award  restitution ;  action  for  damages. 

If  the  final  order  is  reversed  upon  the  appeal,  the  appellate  court  may  award 
restitution  to  the  party  injured,  with  costs ;  and  it  may  make  any  order,  or 
issue  any  other  mandate,  necessary  to  carry  its  determination  into  effect 
The  person  dispossessed  may  also  maintain  an  action,  to  recover  the  dam- 
ages which  he  nas  sustained  by  the  dispossession. 

§  2264.  Application  of  this  title  ;  effect  of  final  order.  This  title 
does  not  impair  the  rights  of  a  landlord,  lessor,  or  tenant,  in  a  case  not 
therein  provided  for.  Where  a  special  statutory  provision  confers  a  right 
to  take  proceedings,  in  the  manner  heretofore  prescribed  by  law,  for  the 
summary  removal  of  a  person  in  possession  of  real  property,  the  proceed- 
ings thereunder  must  be  taken  as  prescribed  in  this  title.  A  final  order, 
made  in  a  special  proceeding,  taken  as  prescribed  in  this  title,  is  not  a  bar 
to  an  action  of  ejectment,  to  recover  the  property  affected  thereby. 

§  2265.  How  proceedings  under  this  title  to  be  stayed.  Where  a 
petition  is  presented,  as  prescribed  in  this  title,  the  proceedings  thereupon 
before  the  final  order,  and,  if  the  final  order  awards  deUvery  of  the  posses- 
sion to  the  petitioner,  the  issuing  or  execution  of  the  warrant  thereupon,  can- 
not be  stayed  or  suspended  by  any  court  or  judge,  except  in  one  of  the  fol- 
lowing methods : 

1.  Sy  an  order  made,  or  an  undertaking  filed,  upon  an  appeal,  in  a  case 
and  in  the  manner  specially  prescribed  for  that  purpose  in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against  the  petitioner. 
Such  an  injunction  shall  not  be  granted  before  the  final  order  in  the  special 
proceeding,  except  in  a  case  where  an  injunction  would  be  granted  to  stay 
the  proceedings,  in  an  action  of  ejectment,  brought  by  the  petitioner,  and 
upon  the  like  terms ;  or  after  the  final  order,  except  in  a  case  where  an 
injunction  would  be  granted  to  stay  the  execution  of  the  final  judgment  in 
such  an  action*  and  upon  the  like  terms. 

TITLE  III. 

Pr^:M>9nMfiga  to  punish  a  contempt  o/oourtj  other  than  a  criminal  contempt. 

Sbctiqn  2266.  Cases  to  which  this  title  applies. 

2267.  When  punishment  may  be  summary. 

2268.  When  warrant  to  conmiit  may  issue  without  notice. 

2269.  Order  to  show  cause,  or  warrant  to  attach  offender.  « 

2270.  Notice  to  delinquent  officer  to  show  cause. 

2271.  Order  or  warrant ;  when  granted  out  of  court. 

2272.  Id. ;  when  contempt  was  committed  before  a  referee. 

2273.  Effect  of  order  to  show  cause,  and  of  warrant. 

2274.  Copy  affidavit,  etc.,  to  be  served  with  warrant. 

2275.  Indorsement  upon  waiTant. 

2276.  Warrant ;  how  executed. 

2277.  Undertaking  to  procure  discharge. 

2278.  When  habeas  coi*pus  may  issue. 

2279.  Sheriff  to  file  undertaking  with  return. 

2280.  Interrogatories  and  proofs. 

2281.  When  and  how  accused  to  be  punished. 

2282.  Id. ;  upon  return  of  habeas  corpus. 

2283.  Id. ;  upon  return  of  oi-der  to  show  cause. 

2284.  Amount  of  fine. 

2285.  Length  of  imprisonment. 

2286.  When  court  may  release  offender. 

2287.  Offender  liable  to  indictment. 

2288.  Proceedings  when  accused  does  not  apx)ear. 

2289.  Undertaking ;  when  prosecuted  by  jierson  aggrieved. 

2290.  Id. ;  by  Attorney-General,  etc. 

2291.  Sheriff  liable  for  takins-  insufficient  sureties. 
3292.  Punishment  of  misconduct  at  circuit. 
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§  2266.  Cases  to  which  this  title  applies.  In  a  case  Bpecified  in  sec- 
tion 14  of  this  act,  or  in  any  other  case  where  it  is  specially  prescribed  by 
law,  that  a  court  of  record,  or  a  judge  thereof,  or  a  referee  appointed  by  the 
court,  has  power  to  punish,  by  fine  and  imprisonment,  or  either,  or  gener- 
ally as  a  contempt,  a  neglect  or  violation  of  duty,  or  other  misconduct ;  and  a 
right  or  remedy  of  a  party  to  a  civil  action  or  special  proceeding  pending  in 
the  court,  or  before  the  judge  or  the  referee,  may  be  defeated,  impaired, 
impeded,  or  prejudiced  thereby,  the  offence  must  be  punished  as  prescribed 
in  this  title. 

§  2267.  When  punishment  may  be  summary.  Where  the  offetice  is 
committed  in  the  immediate  view  and  presence  of  the  court,  or  of  the  judge 
or  referee,  upon  a  trial  or  hearing,  it  may  be  punished  summarily.  For  that 
purpose,  an  order  must  be  made  by  the  court,  judge,  or  referee,  stating  the 
facts  which  constitute  the  offence,  and  bring  the  case  within  the  provisions 
of  this  section,  and  plainly  and  specifically  prescribing  the  punishment  to 
be  inflicted  therefore. 

§  2268.  When  warrant  to  commit  may  issue  without  notice.    Where 

the  offence  consists  of  a  neglect  or  refusal  to  obey  an  order  of  the  court, 
requiring  the  payment  of  costs,  or  of  a  specified  sum  of  nioney,  and  the 
court  is  satisfied,  by  proof,  by  affidavit,  that  a  personal  demand  thereof  has 
been  made,  and  that  payment  thereof  has  been  refused  or  neglected;  it  may 
issue,  without  notice,  a  warrant  to  commit  the  offender  to  prison,  until  the 
costs  or  other  sum  of  money,  and  the  costs  and  expenses  of  the  proceeding, 
are  paid,  or  until  he  is  discharged  according  to  law. 

§  2269.  Order  to  show  cause,  or  warrant  to  attach  offender.    The 

court  or  judge,  authorized  to  punish  for  the  offence,  may  in  its  or  his  dis- 
cretion, where  the  case  is  one  of  those  specified  in  either  of  the  last  two  seC" 
tions,  and,  in  every  other  case,  must,  upon  being  satisfied,  by  affidavit,  of 
the  commission  of  the  offence,  either 

1.  Make  an  order,  requiring  ^he  accused  to  show  cause  before  it,' or  him, 
at  a  time  and  place  therein  specified,  why  the  accused  should  not  be  pun- 
ished for  the  alleged  offence ;  or 

2.  Issue  a  warrant  of  attachment,  directed  to  the  sheriff  of  a  particular 
county,  or,  generally,  to  the  sheriff  of  any  county  where  the  accused  may 
be  found,  commanding  him  to  arrest  the  accused,  and  bring  him  before  the 
court  or  j];idge,  either  forthwith,  or  at  a  time  and  place  therein  specified,  to 
answer  for  the  alleged  offence. 

§  2270.  Notice  to  delinquent  officer  to  show  cause.  Where  it  is  pre- 
scribed by  law,  or  by  the  general  rules  of  practice,  that  a  notice  may  be 
served  in  behalf  of  a  party,  upon  a  sheriff  or  other  person,  requiring  him  to 
return  a  mandate,  delivered  to  him,  or  to  show  cause,  at  a  term  of  a  court, 
why  he  should  not  be  punished,  or  why  an  attachment  should  not  be  issued 
against  him,  for  a  contempt  of  the  court ;  the  party,  in  whose  behalf  the 
notice  is  served,  may,  at  the  time  specified  therein,  file  with  the  clerk,  proof, 
by  affidavit  or  other  written  evidence,  of  the  delivery  of  the  mandate  to  the 
accused ;  of  the  default  or  other  act,  upon  the  occurrence  of  which,  he  was 
entitled  to  serve  the  notice ;  of  the  service  of  the  notice  ;  and  of  the  failure 
to  comply  therewith.  Thereupon  the  proceedings  are  the  same,  as  where  an 
order  to  show  cause  is  made,  and  it,  and  a  copy  of  the  affidavits  upon  which 
it  is  granted,  are  served  upon  the  accused. 

g  2271.  Order  or  warrant ;  when  granted  out  of  court  Where  the 
order  to  show  cause,  or  the  warrant,  is  returnable  before  the  court,  it  may  be 
made,  or  issued,  as  prescribed  in  the  last  section  but  one,  by  any  judge 
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authorized  to  grant  an  order  without  notice,  in  an  action  pending  in  the 
court ;  and  it  must  be  made  returnable  at  a  term  of  the  court,  at  which  a 
contested  motion  may  be  heard. 

J\  2272.  Id. ;  when  contempt  was  committed  before  a  refareei  An 
er  to  show  cause  may  be  made,  or  a  warrant  may  be  issued,  as  prescribed 
in  section  2269  of  this  act,  by  a  referee  appointed  by  the  court,  where  the 
offence  is  committed  upon  the  trial  of  an  issue  referred  to  him,  or  consists  of 
a  witness's  non-attendance,  or  refusal  to  be  sworn  or  to  testify,  before  him. 
"Rie  order  or  warrant  may,  in  the  discretion  of  the  referee,  be  made  return- 
able before  him,  or  before  the  court.  Where  it  is  made  returnable  before 
the  referee,  he  has  all  the  i)ower  and  authority  of  the  court,  with  respect  to 
the  motion  or  special  proceeding,  instituted  thereby. 

§  2273.  Effect  of  order  to  show  cause,  and  of  warrant    An  order  toj^   Cyrx  - 
show  cause  may  be  made,  either  before  or  after  the  final  judgment  in  theg^^J^ujL^" 


rant  of  attachment  is  a  mandate,  whereby  an  original  special  proceedipg  is^  -^T 
instituted  against  the  accused,  in  behalf  of  the  people,  upon  the  relation  oi^:u^%^  S 
the  complainant. 

g  2274.  Copy  affidavit^  etc.,  to  be  served  with  warrant.  A  copy  of 
the  warrant,  and  of  the  affidavit  upon  which  it  is  issued,  must  be  served 
upon  the  accused,  when  he  is  arrested  by  virtue  thereof. 

g  2275.  Indorsement  npon  warrant.  Where  a  warrant  of  attachment 
is  issued,  the  court,  judge,  or  referee,  may,  in  its  or  his  discretion,  by  an 
indorsement  thereupon,  fix  a  sum,  in  which  the  accused  may  give  an  under- 
taking for  his  appearance  to  answer. 

g  2276.  Watrant ;  how  executed,  if  an  indorsement  is  not  made  upon 
the  warrant,  as  prescribed  in  the  last  section  ;  or  if  such  an  indorsement  is 
made  and  an  undertaking  is  not  given,  as  prescribed  in  the  next  section ; 
the  sheriff,  after  making  the  aiTest,  as  required  by  the  warrant,  must  keep 
the  accused  in  his  custody,  until  the  further  direction  of  the  court,  judge,  or 
referee.  Where,  from  sickness  or  any  other  cause,  the  accused  is  physically 
unable  to  attend  before  the  court,  judge,  or  referee,  that  fact  is  a  sufficient 
excuse  to  the  sheriff  for  not  producing  him  as  required  by  the  wanant.  In 
that  case,  the  sheriff  must  produce  him,  as  directed  by  the  court,  judge,  or 
referee,  after  he  becomes  able  to  attend.  The  sheriff  need  not,  in  any  case, 
confine  the  accused  in  prison,  or  otherwise  restrain  him  of  his  liberty,  except 
as  far  as  it  is  necessary  so  to  do,  in  order  to  secure  his  personal  attendance. 

g  2277.  Undertaking  to  procnre  discharge.  Where  an  indorsement  is 
made  upon  the  warrant,  as  prescribed  in  the  last  section  but  one,  the  accused 
must  be  discharged  from  arrest,  upon  his  executing  and  delivering  to  the 
sheriff,  at  any  time  before  the  return  day  of  the  warrant,  an  undertaking  to 
the  people,  in  the  sum  specified  in  the  indorsement,  with  two  sufficient  sure- 
ties, to  the  effect  that  he  will  appear,  at  the  time  when,  and  the  place  where, 
the  warrant  is  returnable,  and  then  and  there  abide  the  direction  of  the 
court,  judge,  or  referee,  as  the  case  requires.  The  officer,  taking  the 
acknowledgment  of  the  undertaking,  must,  if  the  sheriff  so  requires,  examine 
under  oath,  t.o  a  reasonable  extent,  the  persons  offered  as  sureties,  concerning 
their  property  and  circumstances. 

g  2278.  When  habeas  corpus  may  issne.  If  the  accused  is  in  the 
custody  of  a  sheriff,  or  other  officer,  by  virtue  of  an  execution  against  his 
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persou,  or  by  virtue  of  a  mandate  for  any  other  contempt  or  misconduct,  or 
a  commitment  on  a  criminal  charge,  a  warrant  of  attachment  cannot  be 
issued.  In  that  case,  the  court,  upon  proof  of  the  facts,  must  issue  a  writ  of 
habeas  corpus,  directed  to  the  omcer,  requiriiig  him  to  bring  the  accused 
before  it,  to  answer  for  the  offence  charged.  The  officer  to  whom  the  writ 
is  directed,  or  upon  whom  it  is  served,  must,  except  in  a  case  where  the  pro- 
duction of  the  accused  under  a  warrant  of  attachment  would  be  dispensed 
with,  bring  him  before  the  court,  and  detain  him  at  the  place  where  the 
court  is  sitting,  until  the  further  order  of  the  court. 

§  2279.  Sheri£f  to  file  undertaking  with  retam.  The  sheriff  or  other 
officer  must  file  the  undertaking,  if  any,  taken  by  him,  with  the  return  to 
the  warrant  or  writ  of  habeas  corpus. 

§  2280.  InterrogatoxieB  and  proofisL  When  the  accused  is  produced,  by 
virtue  of  a  warrant,  or  a  writ  of  habeas  corpus,  or  appears  upon  the  return 
of  a  warrant,  the  court,  judge,  or  referee,  must,  unless  he  admits  the  offence 
charged,  cause  interrogatories  to  be  filed,  specifying  the  facts  and  circum- 
stances of  the  offence  charged  against  him.  The  accused  must  make  vnitten 
answers  thereto,  under  oath,  within  such  reasonable  time  as  the  court,  judge, 
or  referee  allows  therefor ;  and  either  party  may  produce  affidavits,  or  other 

S roofs,  contradicting  or  corroborating  any  answer.     Upon  the  original  affi- 
avits,  the  answers,  and  subsequent  proofs,  the  court,  judge,  or  referee 
must  determine,  whether  the  accused  has  committed  the  offence  charged. 

§  2281.  When  and  how  accused  to  be  punished.  If  it  is  determined 
that  the  accused  has  committed  the  offence  charged ;  and  that  it  was  cal* 
culated  to,  or  actually  did,  defeat,  impair,  impede,  or  prejudice  the  rights 
or  remedies  of  a  party  to  an  action  or  special  proceecung,  brought  in  the 
court,  or  before  the  judge  or  referee ;  the  court,  jud^e,  or  referee  must  make 
a  final  order  accordingly,  and  directing  that  he  be  punished  by  fine  or 
imprisonment,  or  both,  as  the  nature  of  the  case  requires.  A  warrant  of 
commitment  must  issue  accordingly. 

§  2282.  Id ;  npon  return  of  habeas  corpus.  Where  the  accused  is 
brought  up  by  virtue  of  a  writ  of  habeas  corpus,  he  must,  after  the  final 
order  is  made,  be  remanded  to  the  custody  of  the  sheriff,  or  other  officer, 
to  whom  the  writ  was  directed.  If  the  final  order  directs  that  he  be  pun- 
ished by  imprisonment,  or  committed  until  the  payment  of  a  sum  of  money, 
he  must  be  so  imprisoned  or  committed,  upon  his  discharge  from  custody 
under  the  mandate,  by  virtue  of  which  he  is  held  by  the  sheriff,  or  other 
officer. 

§  2283.  Id ;  upon  return  of  order  to  show  cause.  Upon  the  return 
of  an  order  to  show  cause,  the  questions  which  arise  must  be  determined,  as 
upon  any*  other  motion ;  and,  if  the  determination  is  to  the  effect  specified 
in  the  last  section  but  one,  the  order  thereupon  must  be  to  the  same  effect 
as  the  final  order  therein  prescribed.  Upon  a  certified  copy  of  the  order  so 
made,  the  offender  may  be  committed,  without  further  process. 

§  2284.  Amount  of  fine.  If  an  actual  loss  or  injury  has  been  produced 
to  a  party  to  an  action  or  special  proceeding,  by  reason  of  the  misconduct 
proved  against  the  offender,  and  the  case  is  not  one  where  it  is  specially 
prescribed  by  law,  that  an  action  may  be  maintained  to  recover  damages 
for  the  loss  or  injury,  a  fine,  sufficient  to  indemnify  the  aggrieved  party, 
must  be  imposed  upon  the  offender,  and  collected,  and  paid  over  to  the 
aggrieved  party,  under  the  direction  of  the  court.  The  payment  and  accept- 
ance of  such  a  fine  constitute  a  bar  to  an  action  by  the  aggrieved  party,  to 
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recover  damages  for  the  loss  or  injury.  Where  it  is  not  shown  that  such  an 
actual  loss  or  injury  has  been  produced,  a  fine  must  be  imposed,  not  exceed- 
ing the  amount  of  the  complainant's  costs  and  expenses,  and  two  hundred 
and  fifty  dollars  in  addition  thereto,  and  must  be  collected  and  paid,  in 
like  manner.    A  corporation  may  be  fined  as  prescribed  in  this  section. 

§  2285.  Length  of  imprisomnent.  Where  the  misconduct  proved  con- 
sists of  an  omission  to  perform  an  act  or  duty,  which  it  is  yet  in  the  power 
of  the  offender  to  perK>rm,  he  shall  be  imprisoned  only  until  he  has  per- 
formed it,  and  paid  the  fine  imposed.  In  such  a  case,  the  order,  and  the 
warrant  of  commitment,  if  one  is  issued,  must  specify  the  act  or  duty  to  be 
performed,  and  the  sum  to  be  paid.  In  every  other  case,  where  special 
provision  is  not  otherwise  made  by  law,  the  offender  may  be  imprisoned  for 
a  reasonable  time,  not  exceeding  six  months,  and  until  the  fine,  if  any,  is 
paid ;  and  the  order,  and  the  warrant  of  commitment,  if  any,  must  specify 
the  amount  of  the  fine,  and  the  duration  of  the  imprisonment. 

§  2286.  When  conrt  may  release  offender.  Where  an  offender,  impris- 
oned  as  prescribed  in  this  title,  is  unable  to  endure  the  imprisonment,  or 
to  pay  the  sum,  or  to  perform  the  act  or  duty,  required  to  be  paid  or  performed, 
in  order  to  entitle  him  to  be  released,  the  court,  judge,  or  referee,  or,  where 
the  commitment  was  made  as  prescribed  in  section'  2457  of  this  act,  the 
court,  out  of  which  the  execution  was  issued,  may  in  its  or  his  discretion, 
and  upon  such  terms  as  justice  requires,  make  an  order,  directing  him  to  be 
discharged  from  the  imprisonment. 

.^  2887.  Offender  liable  to  indictment  A  person,  punished  as  pre- 
scribed in  this  title,  may,  notwithstanding,  be  indicted  for  the  same  miscon* 
duct,  if  it  is  an  indictable  offence ;  but  the  court,  before  which  he  is  con- 
victed, must,  in  forming  its  sentence,  take  into  consideration  the  previous 
punishment. 

§  2288.  Proceedings  when  accused  does  not  appear.  Where  a  per- 
son, arrested  by  virtue  of  a  warrant  of  attachment,  has  given  an  undertak- 
ing for  his  appearance,  as  prescribed  in  this  title,  and  fails  to  appear,  on  the 
return  day  oi  the  warrant,  the  court  may  either  issue  another  warrant,  or 
make  an  order  directing  the  undertaking  to  be  prosecuted ;  or  both. 

J  2289.  Undertaking ;  when  prosecuted  by  person  aggrieved  The 
sr,  directing  the  undertaking  to  be  prosecuted,  may,  in  the  discretion  of 
the  court,  direct  the  prosecution  thereof,  by  and  in  the  name  of  any  party 
aggrieved  by  the  misconduct  of  the  accusea.  In  such  a  case,  the  plaintiff 
may  recover  damages,  to  the  extent  of  the  loss  or  injury  sustained  by  him, 
by  reason  of  the  misconduct,  together  with  the  costs  and  expenses  of  prose- 
cuting the  special  proceeding  in  which  the  warrant  was  issued ;  not  exceed- 
ing the  sum  specified  in  the  undertaking. 

§  2290.  Id  ;  by  Attomey-G-eneral,  etc.  If  no  party  is  aggrieved  by 
the  misconduct  of  the  accused,  the  order  must,  and,  in  any  case  where  the 
court  thinks  proper  so  to  direct,  it  may,  direct  the  prosecution  of  the  under- 
taking, by  the  Attorney-Gteneral,  or  by  the  district-attorney  of  the  county 
in  which  it  was  given,  in  the  name  of  the  people.  In  an  action,  brought 
pursuant  to  the  order,  the  people  are  entitled  to  recover  the  entire  sum, 
specified  in  the  undertaking.  Out  of  the  money  collected,  the  court,  which 
directed  the  prosecution,  must  direct  that  the  person,  at  whose  instance  the 
warrant  was  issued,  be  paid  such  a  sum  as  it  thinks  proper,  to  satisfy  the 
costs  and  expenses  incurred  by  him,  and  to  compensate  him  for  any  loss  or 
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injury  Bustained  by  him,  by  reason  of  the  misconduct.    The  lesidue  of  the 
money  must  be  paid  into  the  treasury  of  the  State. 

§2291.  Sheriff  liable  for  taking  inffmfflcientsoretieB.  After  the  return 
of  an  execution,  issued  upon  a  judgment,  rendered  in  an  action  upon  the 
undertaking,  an  action,  to  recover  the  amount  of  the  judgment,  may  be 
maintained  against  the  sheriff,  whei^  it  appears  that,  at  the  time  when  the 
undertaking  was  given,  the  sureties  were  insufficient,  and  the  sheriff  had 
reasonable  pounds  to  doubt  their  sufficiency.  Such  an  action  may  be  main- 
tained by  the  plaintiff,  in  whose  favor  the  judgment  was  recovered.  If  the 
people  were  plaintiffs,  the  action  must  be  prosecuted  by  the  Attorney- 
&eneral  or  the  district-attorney ;  and  any  money  collected  therein  must  be 
disposed  of,  as  prescribed  in  the  last  section. 

§  2292.  Pimishment  of  iiiiscondact  at  circmt.  Where  a  misconduct, 
which  is  punishable  by  fine  or  imprisonment,  as  prescribed  in  this  title, 
occurs  at  a  term  of  a  circuit  court,  or  with  respect  to  a  mandate  returnable 
at  a  term  of  that  court,  or  a  special  proceeding  pending  in  that  court,  and 
was  not  punished  at  that  term  of  the  circuit  court ;  the  supreme  court  may 
inquire  into  and  punish  the  misconduct,  as  if  it  had  occurred  at  a  special 
term  of  the  supreme  court,  held  in  the  same  county,  or  with  respect  to  a 
mandate  returnable  at  such  a  special  term,  or  a  special  proceeding  pending 
in  the  supreme  court. 


TITLE  IV. 
Proceedings  to]  ooUect  a  fins. 

^aanax  2293.  Clerk  to  make  Bchedule  of  fines  imposed. 

2294.  Warrant  to  be  issued  by  him. 

2295.  Id.  i  when  delinquent  resides  in  another  ooonly* 

2296.  Execution  of  warrant. 

2297.  Return  thereof. 

2298.  Proceedings  if  fine  not  collected. 

2299.  Who  to  be  included  in  schedule. 

2300.  Liability  of  sheriflf. 

2301.  Application  of  this  title. 

§  2293.  Clerk  to  make  schediile  of  fixies  imposed.  "Wbere  a  fine  has 
been  imposed  by  a  court  of  record,  upon  a  grand  or  trial  juror,  or  upon  any 
officer  or  other  person,  without  being  accompanied  with  an  order  for  the 
immediate  commitment  of  the  person  so  fined,  until  the  fine  is  paid,  the 
derk  of  the  court,  immediately  after  the  close  of  the  term  at  which  the  fine 
was  imposed,  must  prepare  a  schedule,  containing,  in  separate  columns,  the 
following  matters : 

1.  The  name  of  each  person  fined. 

2.  His  place  of  residence,  where  it  appears,  firom  the  papers  on  file  or 
before  the  court,  to  be  within  the  county. 

3.  The  amount  of  the  fine  imposed  upon  him. 

4.  The  cause  for  which  the  fine  was  imposed. 

The  clerk  must  subjoin  to  the  schedule  a  certificate,  to  the  effect,  that  h 
contains  a  true  abstract  of  the  orders  imposing  fines,  and  must  annex  it  to 
the  warrant  specified  in  the  next  section. 

§  2294.  VCTaxTant  to  be  iiunied  by  him.    The  clerk  mnst  immediately 
issue  a  warrant,  under  the  seal  of  the  court,  directed  to  the  sheriff  of  the 
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county,  and  commanding  him  to  collect  from  each  of  the  persons,  named  in  the 
schedule  annexed  to  the  warrant,  the  sum  therein  set  opposite  that  person's 
name ;  and  to  pay  over  the  sum  collected,  to  the  treasurer  of  the  county. 
1^6  warrant  is  the  process  of  the  court,  by  which  the  fines  were  imposed. 

§  2295.  Id. ;  when  delinquent  reaLdee  in  another  county.  If  a  delin- 
quent resides  in  another  county,  a  separate  warrant,  for  the  collection  of  the 
fine  imposed  upon  him,  with  an  appropriate  schedule  annexed  thereto,  mivst 
be  issued,  in  like  manner^  to  the  sheriff  of  the  county  where  he  resides. 

§  2296.  Ezecution  of  warrant.  The  sheriff,  to  whom  a  warrant  is 
issued,  must  collect  each  fine  out  of  the  personal  property  of  the  person  fined, 
as  prescribed  in  chapter  thirteenth  of  this  act,  for  the  collection,  by  levy, 
upon  and  sale  of  personal  property,  of  an  execution  issued  out  of  a  coi^  of 
record ;  and  he  is  entitled  to  like  fees  thereupon.  If  sufficient  personal 
property  of  a  delinquent  cannot  be  found  to  pay  the  fine  and  the  fees,  the 
sheriff  must  arrest  the  delinquent,  and  detain  him  in  custody  until  he  pays 
the  same,  as  upon  an  execution  against  the  person,  issued  in  an  action,  out 
of  the  supreme  court ;  and  he  is  entitled  to  like  fees  thereupon. 

§  2297.  Return  thereof  The  sheriff  must  return  the  warrant,  with  his 
proceeding  thereupon,  at  the  term  of  the  court ;  or,  where  the  fine  was 
imx>06ed,  in  any  county  except  New  York,  by  the  supreme  court,  the  circuit 
court,  the  court  of  oyer  and  terminer,  or  tibe  court  of  sessions,  at  the  term  of 
the  county  court ;  held  next  after  the  expiration  of  sixty  days  from  the 
receipt  thereof.  If  he  fails  so  to  do,  the  district-attorney  must  take  the  same 
proceedings  to  compel  a  return,  as  may  be  taken  by  a  judgment  creditor, 
where  a  sheriff  omits  to  return  an  execution,  issued  out  of  the  supreme 
court. 

§  2298.  Proceedings  if  fine  not  collected.  Where  it  appears,  by  the 
return,  that  a  fine  remains  uncollected,  and  it  does  not  appear  that  the  sheriff 
has  the  delinquent  in  custody,  the  district-attorney  must,  if  he  has  good 
reason  to  believe  that  the  sheriff  might,  with  due  diligence,  have  collected 
the  fine,  or  arrested  and  detained  the  delinquent,  commence  an  action 
against  the  sheriff,  in  the  name  of  the  people.  Otherwise  be  must  direct 
the  clerk  to  issue  a  new  warrant,  or  to  include  the  fine  in  the  schedule,, 
annexed  to  the  next  warrant,  to  be  issued  by  him.  A  new  warrant  may, 
from  time  to  time,  be  issued,  or  the  fine  may  be  included  in  the  schedule 
annexed  to  a  subsequent  warrant,  until  it  is  collected. 

§  2299.  Who  to  be  included  in  schedule.  Where  the  clerk  issues  a 
warrant  as  prescribed  in  this  title,  he  must  include  in  the  schedule  thereto 
annexed,  the  name  of  each  person  who  has  been  fined,  prior  to  the  issuing 
thereof,  and  whose  fine  remains  then  wholly  or  partly  unpaid,  and  not 
remitted  by  the  court. 

§  2300.  Liability  of  sherifC  An  action  may  be  maintained,  in  behalf  of 
the  people,  against  a  sheriff  to  whom  a  warrant  is  directed  and  delivered, 
as  prescribed  in  this  title,  to  recover  damages  for  any  omission  of  duty  with 
respect  to  the  same,  in  a  case  where  a  judgment  creditor  might  maintain  an 
action  against  a  sheriff,  to  whom  an  execution  issued  out  of  the  supreme 
court,  is  directed  and  delivered.  In  such  an  action,  the  people  are  entitled  to 
recover  the  same  damages  which  a  judgment  creditor  would  be  entitled  to 
recover,  if  the  order  imposing  the  fine  was  a  judgment  of  the  supreme  court. 

§  2301.  Application  of  this  title.  This  title  does  not  apply  to  a  case 
where  special  provision  for  the  collection  of  a  fine  is  otherwise  made  by  law. 
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TITLE  V. 

ProceedinffB  to  discover  the  death  of  a  tenant  for  l^e^ 

Smynov  2302.  Petition  for  production  of  tenant  for  life. 
2303    Contents  of  petition. 
2304.  Service  of  petition  and  notice. 
230$.  Proceedings  upon  presentation  of  petition. 

2306.  Service  of  order ;  powers,  etc.,  of  referee. 

2307.  Habeas  corpus. 

.   2308.  Report  of  refei*ee. 

2309.  Dismissal  of  petition  when  order  complied  with. 

2310.  When  life-tenant  deemed  dead,  and  petitioner  let  into  posseflBion. 

2311.  Conmiission  to  be  issued  if  life-tenant  is  without  the  State. 

2312.  General  provisions  respecting  the  commission* 

2313.  Petitioner  to  give  notice  of  its  execution. 

2314.  Execution  thereof. 

2315.  Proceedings  on  return  of  conmiission. 

2316.  Costs. 

2317.  Property ;  when  restored. 

2318.  Remedy  of  person  eiacted  for  profits,  etc. 
2819.  Order  not  conclusive  in  ejectment. 

§  2302.  Petition  for  production  of  tenant  for  lifo.  A  person  entitled 
to  claim  real  property,  after  the  death  of  another  who  has  a  prior  estate 
therein,  may,  not  oftenerthan  once  in  each  calendar  year,  apply  by  petition 
^o  the  supreme  court,  at  a  special  term  thereof,  held  within  the  judicial  die- 
trjict  wherein  the  property,  or  a  part  thereof,  is  situated,  for  an  order  direct- 
ing the  production  of  the  tenant  for  life,  as  prescribed  in  this  title,  by  a 
p^irson,  named  in  the  petition,  against  whom  an  action  of  ejectment  to  recover 
the  real  property  can  be  maintained,  if  the  tenant  for  life  is  dead ;  or  where 
there  is  no  such  person,  by  the  guardian,  husband,  trustee  or  other  person, 
who  has,  or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for  life,  or 
the  care  of  his  estate. 

§  2303.  Contents  of  petition.  The  petition  must  be  in  writing,  and 
verified  by  the  afiidavit  of  the  petitioner,  to  the  effect  that  the  matters  of 
fact  therein  set  forth,  are  true.    It  must  contain : 

1.  A  description  of  the  real  property,  and  a  statement  of  the  petitioner's 
interest  therein,  and  of  such  other  facts  as  show  that  the  case  is  within  the 
provisions  of  the  last  section. 

2.  An  averment  that  the  petitioner  believes  that  the  person,  upon  whose 
life  the  prior  estate  depends,  is  dead,  together  with  a  statement  of  the 
grounds  upon  which  the  petitioner's  belief  is  founded. 

§  2304.  Service  of  petition  and  notice.  A  copy  of  the  petition,  includ- 
ing the  affidavit,  together  with  notice  of  the  time  and  place  at  which  the 
petition  will  be  presented,  must  be  personally  served,  at  least  fourteen  days 
before  its  presentation,  upon  the  person  required,  by  the  prayer  thereof,  to 
produce  the  tenant  for  life. 

§  2305.  Proceedings  upon  presentation  of  petition.  Upon  the  pre- 
sentation of  the  petition  and  affidavit, with  due  proof,  by  affidavit,  of  service 
of  a  copy  thereof  and  of  the  notice,  if  sufficient  cause  to  the  contrary  is  not 
shown  by  the  adverse  party,  the  court  must  either  issue  a  commission,  as 
prescribed  in  the  following  sections  of  this  title ;  or  make  an  order,  direct- 
ing the  adverse  party,  at  a  time  and  place  therein  specified,  before  the  court, 
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or  a  referee  therein  designated,  to  produce  the  person  upon  whose  life  the 
prior  estate  depends,  or,  in  default  thereof,  to  prove  that  he  is  living. 

§  2306.  Service  of  order ;  powers,  etc.,  of  refioree.  Where  an  order, 
requiring  the  production  of  the  tenant  for  life,  or  proof  that  he  is  living,  is 
made  as  prescribed  in  the  last  section,  a  certified  copy  thereof  must  be 
served,  at  least  fourteen  days  before  the  time  therein  specified,  upon  the 
person  required  to  make  the  production  or  proof,  or  upon  his  attorney.  Upon 
presentation  of  proof  of  service,  by  afOidavit,  the  court  or  the  referee,  must, 
at  the  time  and  place  specified  in  the  order,  or  at  the  time  and  place  to 
which  the  hearing  may  be  adjourned,  hear  the  allegations  and  proofs  of  the 
parties,  respecting  the  identity -of  any  person  produced,  with  the  person 
whose  death  is  in  question ;  or,  if  the  latter  person  is  not  produced,  respect- 
i!ig  the  reasons  for  the  failure  to  produce  him,  and  whether  he  is  living. 
'Where  a  referee  is  appointed  he  has  the  same  powers,  and  is  entitled  to  the 
same  compensation,  as  a  referee  appointed  for  the  trial  of  an  issue  lb  an 
action. 

§  2307.  Habeas  corpna  If  it  appears,  by  affidavit,  to  the  satisfaction 
of  the  court,  that  the  person  required  to  *  be  produced  is  imprisoned  within 
the  State,  for  any  cause,  except  upon  a  sentence  for  a  felony,  or  is  kept  or 
detained,  within  the  State,  by  any  person,  the  court  may,  either  before  or 
after  making  the  order  for  production,  issue  a  writ  of  habeas  corpus  to  bring 
him  before  it,  or  before  the  referee,  as  the  case  requires.  The  writ  must  be 
served  and  executed,  and  disobedience  thereto  may  be  punished  as  where 
a  writ  of  habeas  corpus  is  issued,  to  inquire  into  the  cause  of  the  detention 
of  a  prisoner. 

§  2308.  Report  of  referee.  The  referee  must  deliver  his  report  to  the 
petitioner,  or  file  it  with  the  clerk,  within  ten  days  after  the  case  is  closed. 
He  must  state  therein,  whether  any  person  was  or  was  not  produced  before 
him,  as  being  the  person  whose  death  is  in  question.  He  must  append 
thereto,  in  the  form  of  depositions,  the  proofs,  if  any,  respecting  the  identity 
of  any  person  so  produced,  with  the  person  whose  death  is  in  question ;  or, 
if  no  one  is  so  produced,  upon  the  question  whether  the  latter  person  is 
living.  He  must  also  state,  in  his  report,  his  conclusions  upon  the  questions 
controverted  before  him. 

§  2309.  Dismissal  of  petition  when  order  complied  with.     If  it 

appears,  to  the  satisfaction  of  the  court,  upon  the  referee's  report,  and  the 
proofs  thereto  appended ;  or,  where  a  referee  is  not  appointed,  upon  the 
allegations  and  proofs  of  the  parties  before  the  court;  that  the  party, 
required  to  produce  the  tenant  for  life,  or  to  prove  his  existence,  has  fully 
complied  with  the  order,  the  court  must  make  an  order,  dismissing  the  peti- 
tion, and  requiring  the  petitioner  to  pay  the  costs  of  the  proceedings. 

§  2310.  When  lile-tenant  deemed  dead,  and  petitioner  let  into  pos- 
session. If  it  appears  from  the  referee's  report,  or  upon  the  hearing  before 
the  court,  that  the  person,  upon  whose  life  the  prior  estate  depends,  was  not 
produced ;  and  if  the  party  required  to  produce  him,  or  to  prove  his  exist- 
ence, has  not  proved,  to  the  satisfaction  of  the  court,  that  he  is  living;  a  final 
order  must  be  made,  declaring  that  he  is  presumed  to  be  dead,  for  the  pur- 
pose of  the  proceedings,  and  directing  that  the  petitioner  be  forthwith  let 
into  possession  of  the  real  property,  as  if  the  person  was  actually  dead. 

§  2311.  Commission  to  be  issued  if  life-tenant  is  without  the'State. 

If,  before  or  at  the  time  of  the  presentation  of  the  referee's  report  to  the 
court,  or,  where  a  referee  is  not  appointed,  at  any  time  before  the  final 
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order  is  made,  the  party,  upon  whom  the  petition  and  notice  are  served, 

S resents  to  the  court  presumptive  proof,  by  affidavit,  that  the  person,  whose 
eath  is  in  question,  is,  or  lately  was,  at  a  place  certain,  without  the  State, 
the  court  must  make  an  order,  requiring  the  petitioner  to  take  out  a  conunis- 
sion,  directed  to  one  or  more  persons,  residing  at  or  near  that  place,  either 
designated  in  the  order,  or  to  be  appointed  upon  a  subsequent  applicatioa 
for  the  commission,  for  the  purpose  of  obtaining  a  view  of  the* person,  whose 
death  is  in  question,  and  of  taking  such  testimony,  respecting  his  identity, 
as  the  parties  produce.  The  order  must  also  direct  that  the  proceedings 
upon  the  petition  be  stayed,  until  the  return  of  the  commission ;  and  that 
the  petition  be  dismissed  with  costs,  unless  the  petitioner  takes  out  the  com* 
mission,  within  a  time  specified  in  the  order,  and  diligently  procures  it  to  be 
executed  and  returned,  at  his  own  expeui^e. 

§  2312.  General  proviaioiis  respecting  the  commiaBiozL     It  is  not 

necessary,  unless  the  court  specially  so  directs,  that  the  witnesses  to  be 
examined  should  be  named  in  the  commission,  or  that  interrogatories  should 
be  annexed  thereto.  The  commission  must  be  executed  and  returned,  and 
the  deposition  taken  must  be  filed  and  used,  as  prescribed  for  those  purposes 
in  article  second  of  title  third  of  chapter  ninth  of  this  act,  except  as  other- 
wise specially  prescribed  in  this  title. 

§2313.  PetLtioner  to  give  notice  of  its  execution.  The  petitioner 
must  give  to  the  adverse  party,  or  his  attorney,  written  notice  of  the  time 
when,  and  the  place  where,  the  commissioner  or  commissioners  will  attend, 
for  the  purpose  of  executinc*  the  commission,  as  follows : 

1.  If  the  place,  where  the  commission  is  to  be  executed,  is  within  the 
United  States,  or  the  dominion  of  Canada,  he  must  give  at  least  two  months* 
notice. 

2.  If  it  is  within  either  of  the  West  India  islands,  he  must  give  at  least 
three  months*  notice. 

3.  In  every  other  case,  he  must  give  at  least  four  months'  notice. 

Notice  may  be  given,  as  required  by  this  section,  by  serving  it  as  pre- 
scribed in  this  act  for  the  service  of  a  paper  upon  an  attorney,  in  an  action 
in  the  supreme  court. 

§  2314.  Ssecotion  thereof  The  commissioner  or  commissioners  possess 
the  same  powers,  and  must  proceed  in  the  same  manner,  as  a  referee, 
appointed  by  an  order  requiring  the  production  of  the  tenant  for  life,  or 
proof  of  his  existence ;  except  that  they  cannot  proceed,  unless  a  person  is 
produced  before  them,  as  being  the  person  whose  death  is  in  question.  The 
return  to  the  commission  must  expressly  state  whether  any  person  was  or 
was  not  so  produced.  The  testimony,  respecting  the  identity  of  a  person  so 
produced,  must  be  taken,  unless  otherwise  specially  directed  by  the  court,  as 
prescribed  in  chapter  ninth  of  this  act,  for  taking  the  deposition  of  a  witness 
upon  oral  interrogatories ;  except  that  it  is  not  necessary  to  give  any  other 
notice  of  the  time  and  place  of  examination,  than  that  prescribed  in  the 
last  section. 

§  2315.  FtoceedingB  on  retom  of  conunission.  Upon  the  return  of  the 
commission,  the  proceedings  are  the  same  as  upon  the  report  of  a  referee,  as 
prescribed  in  sections  2309  and  2310  of  this  act ;  but  the  court  may,  in  its 
discretion,  receive  additional  proofs  from  either  party. 

§  2316.  Cost&  Where  costs  of  a  special  proceeding,  taken  as  prescribed 
in  this  title,  are  awaxded,  they  must  be  fixed  by  the  court  at  a  gross  sum, 
not  exceeduig  fifty  dollars,  in  addition  to  disbursements.     Where  provision 
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is  not  specially  made  in  this  title  for  the  award  of  costs,  they  may  be  denied, 
or  awarded  to  or  against  either  party,  as  justice  requires. 

%  2317.  Property ;  when  restored.  The  possession  of  real  property, 
which  has  been  awarded  to  the  petitioner,  as  prescribed  in  this  title,  upon 
the  presumption  of  the  death  of  the  person,  upon  whose  life  the  prior  estate 
depends,  must  be  restored,  by  the  order  of  the  court,  to  the  person  evicted, 
or  to  his  heirs  or  legal  representatives,  upon  the  petition  of  the  latter,  and 
proof,  to  the  satisfaction  of  the  court,  that  the  person  presumed  to  be  dead  is 
living.  The  proceedings  upon  such  an  application  are  the  same,  as  pre- 
scribed in  this  title,  upon  the  application  of  the  person  to  whom  possession 
is  awarded. 

§  2318.  Remedy  of  person  evicted  for  profits,  eta  A  person  evicted, 
as  prescribed  in  this  title,  may,  if  the  presumption,  upon  which  he  is  evicted, 
is  erroneous,  maintain  an  action  against  the  person  who  has  occupied  the 
property,  or  his  executor  or  administrator,  to  recover  the  rents  and  profits  of 
the  property,  during  the  occupation,  while  the  person,  upon  whose  life  the 
prior  estate  depends,  is  or  was  living. 

§  2319.  Order  not  conclusive  in  ejectment  A  final  order,  made  as 
prescribed  in  this  title,  awarding  to  the  petitioner  the  possession  of  real 
property,  is  presumptive  evidence  only,  in  an  action  of  ejectment,  brought 
against  him  by  the  person  evicted,  or  in  an  action  brought  as  prescribed  in 
the  last  section,  of  the  life  or  death  of  the  person,  upon  whose  life  the  prior 
(estate  depends. 


TITLE  VI. 


Proceedings  for  the  appointment  of  a  oommUtee  ofthepersoUy  and  of  ihe  property  ^ 
of  a  lunatic,  idiot,  or  Judntual  drunkard;  gen&ral  pofmere  and  dvUee  of  the  oom^ 
mittee 

Bscnos  2320.  Jurisdiction ;  concurrent  jarisaiction. 

2321.  Duty  of  court  having^  jurisdiction. 

2322.  Committer  may  be  appointed. 

2323.  Application  for  committee ;  by  whom  made. 

2324.  Duty  of  certain  officers  to  apply. 

2325.  Contents,  etc.,  of  petition ;  x)i*oceeding8  upon  preeentatiaD  thereof* 

2326.  When  foreign  committee  may  be  appointed. 

2327.  Order  for  commission,  or  for  trial  by  jury  in  court. 

2328.  Contents  of  commission. 

2329.  Commissioners  to  be  sworn ;  vacancies,  how  filled* 

2330.  Jury  to  be  procured ;  pi*oceeding8  thereupon. 

2331.  Proceedings  upon  the  hearing. 

2332.  Return  of  inquisition  and  commission. 

2333.  Expenses  of  commission. 

2334.  Proceedings  upon  trial  by  jury  in  court. 

2335.  Subject  of  inquiry  in  cases  of  lunacy. 

2336.  Proceedings  upon  verdict,  or  return  of  commiBedon. 

2337.  Security  to  be  given  by  committee. 

2338.  Compensation  of  committee. 

2339.  Committee  under  control  of  court ;  limitation  of  powen. 

2340.  Committee  of  property  may  maintain  actions,  etc 

2341.  Id. ;  to  file  inventory  and  account. 

2342.  Id. ;  may  be  compelled  to  file  the  same  or  render  «a  aaditfofMj  aoootm^  elo^ 
.  2343.  Property,  when  to  be  restored. 

2344.  Id. ;  disi>ofiition  in  case  of  death. 
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§  2320.  Jnrifldiction ;  concnxxaiit  jnxisdictioii.  The  Jtaicidiction  of  the 
supreme  court  extends  to  the  custody  of  the  person,  and  the  caie  of  the 
property,  of  a  person  incompetent  to  manage  himself  or  his  affairs,  in  conse- 
quence of  lunacy,  idiocy,  or  habitual  drunkenness.  Where  a  superior  city 
court,  or  a  county  court,  or  both,  have  jurisdiction  of  those  matters,  concur- 
rent yfith  that  of  the  supreme  court,  the  jurisdiction  of  the  court  first  exer- 
cising it,  as  prescribed  in  this  title,  is  exclusive  of  that  of  the  others,  with 
respect  to  any  matter  within  its  jurisdiction,  for  which  provision  is  made  in 
this  title. 

§  2321.  Dut7  of  coait  having  jnrisdlctioiL  The  court  exercising  juris- 
diction over  the  property  of  either  of  the  incompetent  persons,  specitied  in 
the  last  section ;  must  preserve  his  property  from  waste  or  destruction  ;  and, 
out  of  the  proceeds  thereof,  must  provide  for  the  payment  of  his  debts,  and 
for  the  safe  keeping  and  maintenance,  and  the  education,  when  required,  of 
the  incompetent  person  and  his  family. 

g  2322.  Committee  may  be  appointed.  The  jurisdiction,  specified  in 
the  last  two  sections,  must  be  exercised  by  means  of  a  committee  of  the  per- 
son, or  a  committee  of  the  property,  or  of  a  particular  portion  of  the  prop- 
erty, of  the  incompetent  person,  appointed  as  prescribed  in  this  title.  The 
committee  of  the  person  and  the  committee  of  the  property  may  be  the  same 
individual,  or  dinerent  individuals,  in  the  discretion  of  the  court. 

§  2323.  Application  for  committee ;  by  whom  mada  Au  application 
for  the  appointment  of  such  a  committv-e  must  bo  made  by  petition,  which 
may  be  presented  by  atiy  person.  Where  the  application  is  made  to  the 
supreme  court,  the  petition  must  be  presented  at  a  special  term,  held  within 
the  judicial  district  where  the  person  alleged  to  be  incompetent  resides ;  or, 
if  he  is  not  a  resident  of  the  State,  or  the  place  of  his  residence  cannot  be 
ascertained,  where  some  of  his  property  is  situated. 

§  2324.  Dnty  of  certain  offlcers  to  apply.  Where  the  incompetent 
person  has  property,  which  may  be  endangered  in  consequence  of  his  incom- 
petency, and  no  relative  or  other  person  applies  for  the  ai)pointment  of  a 
committee  of  his  property,  the  overseer  or  superintendent  of  the  poor  of  tlie 
town,  district,  county,  or  city,  in  which  he  resides,  or,  where  there  is  no  such 
officer,  the  officer  or  officers  performing  corresponding  functions  under  another 
official  title,  must  apply  to  the  proper  court,  for  the  appointment  of  such  a 
conmiittee.  The  expenses  of  conducting  the  proceedings  thereupon  must  be 
audited  and  allowed,  in  the  same  manner  as  other  official  expenses  of  those 
officers  are  audited  and  allowed. 

§  2325.  Contentg,  ete>,  of  petttton^  proceedliigi  upon  proaoptatlon  thereof. 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit  of  the  peti- 
tioner, or  his  attorney,  to  the  effect  that  the  matters  of  fact  therein  stated 
are  true.  It  must  be  accompanied  with  proof,  by  affidavit,  that  the  case  is 
one  of  those  specified  in  this  title.  It  must  set  forth  the  names  and  resi- 
dences of  the  husband  or  wife,  if  any,  and  of  the  next  of  kin  and  heirs  of 
the  person  alleged  to  be  incompetent ;  as  far  as  the  same  are  known  to  thq 
petitioner,  or  can,  with  reasonable  diligence,  be  ascertained  by  him,  and 
also  the  probable  value  of  the  property  possessed  and  otvned  by  the  al- 
leged incomj^etent  pei^son,  and  what  property  has  been  C07iveyed  during 
said  alleged  incompetency  and  to  zvhmn^  and  its  value  and  what  considera- 
tion ivas  paid  for  it,  if  any,  or  was  agreed  to  be  paid  The  court  must, 
unless  sufficient  reasons  for  dispensing  therewith  are  set  forth  in  the  peti- 
tion or  accompanying  affidavit,  require  notice  of  the  presentation  of  the 
petition  to  be  given  to  the  husband  or  wife,  if  any,  or  to  one  or  more 
relatives  of  the  person  alleged  to  be  incompetent,  or  to  an  officer  specified 
in  the  last  section.  When  notice  is  required,  it  maybe  given  in  any  man- 
ner which  the  court  deems  proper ;  and  for  that  purpose,  the  hearing  may 
be  adjourned  to  a  subsequent  day,  or  to  another  term  at  which  the  petition 
micrht  have  been  presented.  [Am*d  Ch.  263  of  1891 ;  in  effect  Sept 
1,  1891.] 
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§  2326.  Wlian  foreign  committee  may  be  appointed.  Where  the 
person,  alleged  to  be  incompetent,  resides  without  the  8tate,  and  within  the 
United  States,  and  a  committee  or  guardian  of  his  property  has  been  duly 
appointed,  pursuant  to  the  laws  of  the  State  or  temtory  where  he  resides, 
the  court  may,  in  its  discretion,  make  an  order,  appointing  the  foreign  com- 
mittee, or  foreign  guardian,  the  committee  of  all,  or  of  a  particular  portion, 
of  the  property  of  the  incompetent  person,  within  the  State,  upon  his  giving 
such  security  for  the  discharge  of  his  trust,  as  the  court  thin^  proper. 

§  2327.  Order  fbr  commisBlon,  or  Ibr  trial  by  jury  in  oonrt*  Unless  an 
order  is  made  as  prescribed  in  the  last  section,  if  it  presumptively  appears, 
to  the  satisfaction  of  the  court  from  the  petition  and  the  proofs  accompany- 
ing  it  that  the  case  is  one  of  those  specified  in  this  title,  and  that  a  com- 
mittee ought,  in  the  exercise  of  a  sound  discretion,  to  be  appointed,  the 
court  must  make  an  order  directing  either. 

1.  That  a  commission  issue,  as  prescribed  in  the  next  section  to  one  or 
more  fit  persons  designated  in  the  order,  or 

2.  That  the  question  of  fact  arising  upon  the  competency  of  the  person, 
with  respect  to  whom  the  petition  prays  for  the  appointment  of  a  commit- 
tee, be  tried  by  a  jury  at  a  trial  term  of  the  court ;  or,  if  the  petition  was 
presented  to  tne  supreme  court  at  a  term  of  the  circuit  court  tor  a  county 
specified  in  the  order. 

3.  When  it  satisfactorily  appears  from  the  petition  and  accompanying 
affidavits  that  any  person  or  persons  having  acquired  from  Uie  alleged  in- 
competent person,  real  or  personal  property  during  the  time  of  such  alleged 
incompetency  without  adequate  coniideraiion,  the  court  may  issue  an  order, 
with  or  without  security  restraining  such  person  or  persons  froTn  selling^  assign- 
ing,  disposing  of  or  incumbering  said  property^  or  confessing  judgment  which 
shall  become  a  lien  upon  said  property  during  Hie  pendency  of  the  proceeding 
for  the  a}^pointment  of  a  committee,  and  said  order  may  in  the  discretion  of 
the  court  be  continued  for  ten  days  after  the  appointment  of  such  committee, 
.\otice  of  the  execution  of  the  commission  shall  be  given  to  the  person  or  persons 
enjoined  in  such  maimer  as  the  court  may  direct  [Am'd  Ch.  263  OF  1891; 
in  effect  Sept.  1,  1891.] 

§  2328.  Contents  of  commission.  The  commission  must  direct  the  com- 
missioners to  cause  the  sheriif  of  a  county,  specified  therein,  to  procure  a 
jury ;  and  that  they  inquire,  by  the  jury,  into  the  matters  set  forth  in  tlie 
petition ;  and  also  into  the  value  of  the  real  and  personal  property  of  the 
person  alleged  to  be  incompetent,  and  the  amount  of  his  income.  It  may 
contain  such  other  directions,  with  respect  to  the  subject  of  inquiry,  or  the 
manner  of  executing  the  commission,  as  the  court  directs  to  be  inserted 
therein. 

§  2329.  Commissioners  to  be  sworn ;  vacancies,  how  fOled.  Each 
commissioner,  before  entering  upon  the  execution  of  his  duties,  must  sub- 
scribe and  take,  before  one  of  the  officers  specified  in  section  842  of  this  act, 
and  file  with  the  clerk,  an  oath,  faithfully,  honestly,  and  impartially  to  dis- 
charge the  trust  committed  to  him.  If  a  conunissioner  becomes  incompetent, 
or  neglects  or  refuses  to  serve,  or  removes  from  the  State,  the  court  may 
remove  him.  The  court  may,  from  time  to  time,  fill  any  vacancy  created  by 
death,  removal,  or  resignation. 

§  2330.  Jvacy  to  be  procured.  Proceedings  thereupon.  The  com- 
missioners, or  a  majority  of  them,  must  immediately  issue  a  precept  to  the 
sheriff,  designated  in  the  commission,  requiring  him  to  notify,  not  less  than 
twelve  nor  more  than  twenty-four  indifferent  persons,  qualified  to  serve,  and 
not  exempt  from  serving,  as  trial  jurors  in  the  same  court,  to  appear  before 
the  commissioners,  at  a  specified  time,  and  place,  within  the  county,  to  make 
inquiry,  as  commanded  by  the  commission.  The  sheriff  must  notify  the 
jurors  accordingly  ;  and  must  return  the  precept,  and  the  names  of  the  per- 
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sons  notified,  to  the  commissioneTs,  at  the  time  and  place  specified  in  the 
precept.  The  commissioners,  or  a  majority  of  them,  must  determined  a  chal- 
lenge made  to  a  jaror.  Upon  the  failure  to  attend,  of  a  person  who  has  beea 
duly  notified,  his  attendance  may  be  compelled ;  and  he  may  be  punished 
by  the  court  for  a  contempt,  as  where  a  juror,  duly  notified,  fails  to  attend 
at  a  circuit  court,  or  a  trial  term  of  the  court.  The  commissioners  may 
require  the  sheriff  to  cause  a  talesman  to  attend,  in  place  of  a  juror  notified, 
and  not  attending,  or  who  is  excused  or  discharged  ;  or  they  may  adjourn 
the  proceedings,  for  the  purpose  of  punishing  the  defaulting  juror,  or  com- 
pelling his  attendance.  But  it  is  not  necessary  to  cause  any  talesman  to 
attend,  if  at  least  twelve  of  the  persons,  notified  by  Hie  sheriff,  appear  and 
are  sworn. 

§  2331.  ProceedingB  upon  the  hearing.  All  the  commissioners  most 
attend  and  preside  at  the  hearing ;  and  they,  or  a  majority  of  them,  have, 
with  respect  to  the  prcoeedings  upon  the  hearing,  all  the  power  and  author- 
ity of  a  judge  of  the  court,  holding  a  trial  term,  subject  to  the  directions 
contained  in  the  commission.  Either  of  the  commissioners  may  administer 
the  usual  oath  to  the  jurors.  At  least  twelve  jurors  must  concur  in  a  finding. 
If  twelve  do  not  concur,  the  jurors  must  report  their  disagreement  to  the 
commissioners,  who  must  thereupon  discharge  them,  and  issue  a  new  pre- 
cept to  the  sheriff,  to  procure  another  jury. 

§  2332.  Return  of  inquisition  and  commission.  The  inquisition  must 
be  signed  by  the  jurors  concurring  therein,  and  by  the  commissioners,  or  a 
majority  of  them,  and  annexed  to  the  commission.  The  commission  and 
inquisition  must  be  returned  by  the  commissioners,  and  filed  .with  the  clerk. 

§  2333.  Expenses  of  commission.  The  commissioners  are  entitled  to 
such  compensation  for  their  services,  as  the  court  directs.  The  jurors  are 
entitled  to  the  same  compensation,  as  jurors  upon  the  trial  of  an  issue  in  an 
action  in  the  same  court.  The  petitioner  must  pay  the  compensation  of  the 
commissioners,  sheriff,  and  jurors. 

§  2334.  Proceedings  npon  trial  by  jury  in  comrt  Where  an  order  is 
made,  directing  the  trial,  by  a  jury,  at  a  trial  term  or  at  a  circuit  court,  of 
the  questions  of  fact,  arising  upon  the  competency  of  the  person,  with 
respect  to  whom  the  petition  prays  for  the  appointment  of  a  committee,  the 
order  must  state,  distinctly  and  plainly,  the  questions  of  fact  to  be  tried; 
which  mav  be  settled  as  where  an  order  for  a  similar  trial  is  made  in  an  action. 
The  court  may,  in  that  or  in  a  subsequent  order,  direct  that  notice  of  the 
trial  be  given  to  such  persons,  and  in  such  a  manner,  as  it  deemed  proper. 
The  trial  must  be  reviewed  in  the  same  manner,  with  like  effect,  and, 
except  as  otherwise  directed  in  the  order,  the  proceedings  thereupon  are,  in 
all  respects,  the  same,  as  where  questions  of  fact  are  tried,  pursuant  to  an 
order  for  that  purpose.  The  court  may  make  inquiry,  by  means  of  a  refer- 
ence or  otherwise,  as  it  thinks  proper,  with  respect  to  any  matter,  not 
involved  in  the  questions  tried  by  the  jury,  the  determination  of  which  is 
necessAy  in  the  course  of  the  proceedings.  The  expenses  of  the  trial,  and 
of  such  an  inquiry,  must  be  paid  by  the  petitioner. 

§  2335.  Subject  of  inquiry  in  cases  of  lunacy.  Where  the  petition 
alleges,  that  the  person,  with  respect  to  whom  it  prays  for  the  appointment 
of  a  committee,  is  incompetent,  by  reason  of  lunacy,  the  inquiry  with  respect 
to  his  competency,  upon  the  execution  of  a  commission,  or  the  trial  at  a 
circuit  court  or  trial  term,  as  prescribed  in  this  title,  must  be  confined  to 
the  question,  whether  he  is  so  incompetent,  at  the  time  of  the  inquiry ;  and 
testimony,  respecting  any  thing  said  or  done  by  him,  or  his  demeanor  or 
state  of  mip'l,  more  than  two  years  before  the  hearing  or  trial,  shall  not  be 
received  u,>  rroc^i  of  lunacy,  unless  the  court  otherwise  specially  directs,  in 
the  order  granting  the  commission,  or  directing  the  trial  by  jury. 

§  2336.  Proceedings  upon  verdict  or  return  of  commission.  Upon 
"Lie  return  of  the  commission,  with  the  inquisition  taken  thereunder,  or  the 
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Tendering  of  the  verdict  of  the  jury,  upon  the  questions  submitted  to  it  by 
the  order  for  a  trial  by  a  jury,  the  court  must  either  direct  a  new  trial  or 
hearing,  or  make  such  a  final  order  upon  the  petition,  as  justice  requires. 
Where  a  final  order  is  made,  dismissing  a  petition,  the  court  may,  in  its  dis- 
cretion, award  in  the  order  a  fixed  sum,  as  costs,  not  exceeding  fifty  dollars 
and  disbursements,  to  be  paid  by  the  petitioner  to  the  adverse  party.  Where 
a  committee  of  the  property  is  appointed,  the  court  must  direct  the  payment 
by  him  out  of  the  funds  in  his  hands,  of  the  necessary  disbursements  of  the 
petitioner,  and  of  such  a  sum,  for  his  costs  and  counsel  fees,  as  it  thinks  rea- 
sonable ;  and  it  may,  in  its  discretion,  direct  the  committee  to  pay  a  sum, 
not  exceeding  fifty  dollars  and  disbursements,  to  the  attorney  for  any  adverse 
party. 

§  2337.  Security.  The  provisions  of  article  first  of  title  seven,  omd  section 
two  thoicsand  fiw  hundred  and  ninety-five  of  article  fi/ih  of  title  second  of  chapter 
eighteenth  of  this  act,  respecting  the  security  to  be  ^ven  by  the  guardian 
of  the  person  or  of  the  property  of  an  infant,  appointed  by  a  surrogate's 
court,  apply  to  a  committee  of  the  person  or  of  the  property,  appointed  as 
prescribed  in  this  article.  A  committee  of  the  property  cannot  enter  upon 
the  execution  of  his  duties,  until  security  is  given  as  prescribed  by  the  court. 
*  A  committee  of  the  person  cannot  enter  upon  the  execution  of  his  duties  until 
security  is  given,  if  required  by  the  court.     [Am'd  Ch.  681  op  1887.] 

§  2338.  Compensation  of  oomanlttoe.  A  committee  of  the  property  is 
entitled  to  the  same  compensation  as  an  executor  or  administrator.  But 
in  a  special  case  where  his  services  exceed  those  of  an  executor  or 
administrator,  the  supreme  court  or  superior  city  court  or  a  coujity  court 
within  the  county  may  allow  him  such  an  additional  compensation  for 
such  additional  services  iis  it  deems  just.  The  compensation  of  a  com- 
mittee of  the  person  must  be  fixed  by  the  court  and  paid  by  the  com- 
mittee of  tlie  property,  if  any,  out  of  the  funds  in  his  hands.  Tlie 
additional  compensation  authorized  by  this  section  may  be  allowed  to  the 
committee  upon  any  judicial  settlement  made  by  him^and  shall  be  for  such 
additional  services  up  to  and  including  such  settlement,  [Am'd  Ch.  516 
OF  1890 ;  in  effect  Sept.  1,  1890.] 

§  2339.  Committee  under  control  of  court ;  limitation  of  powers.  A 

committee,  either  of  the  person  or  of  the  property,  is  subject  to  the  direc- 
tion and  control  of  the  court  by  which  he  was  appointed,  with  respect  to  the 
execution  of  his  duties ;  and  he  may  be  suspended,  removed,  or  allowed  to 
resign,  in  the  discretion  of  the  court.  A  vacancy  created  by  death,  removal, 
or  resignation,  may  be  filled  by  the  court.  But  a  committee  of  the  property 
cannot  alien,  mortgage,  or  otherwise  dispose  of,  real  property,  except  to  lease 
it  for  a  term  not  exceeding  five  years,  without  the  special  direction  of  the 
court,  obtained  upon  proceedings  taken  for  that  purpose,  as  prescribed  in 
title  seventh  of  this  chapter. 

§  2340.  Committee  of  property  may  maintain  actions,  etc.  A  com- 
mittee of  the  property,  appointed  as  prescribed  in  this  title,  may  maintain, 
in  his  own  name,  adoing  his  ofOicial  title,  any  action  or  special  proceeding, 
which  the  person,  with  respect  to  whom  he  is  appointed,  might  have  main- 
tained, if  the  appointment  had  not  been  made. 

§  2341.  Id. ;  to  file  inventory  and  account'  The  provisions  of  article 
second  of  title  seventh  of  chapter  eighteenth  of  this  act,  requiring  the  gen- 
eral guardian  of  an  infant's  property,  appointed  by  a  surrogated  court,  to 
file,  in  the  month  of  January  of  each  year,  an  inventory  account,  and 
afiidavit,  and  prescribing  the  form  of  the  papers  so  to  be  filed,  apply  to  a 
committee  of  the  property,  appointed  as  prescribed  in  this  title.  For  the 
purpose  of  making  that  application,  the  committee  is  deemed  a  general 
guardian  of  the  property;  the  person,  with  respect  to  whom  he  is  appointed, 
is  deemed  a  ward ;  and  the  papers  must  be  filed  in  the  office  of  the  clerk  of 
the  court,  by  which  the  committee  was  appointed ;  or,  if  he  was  appointed 
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by  the  supreme  court,  in  the  clerk*8  office  where  the  order  appointing  him  is 
entered. 

§  2342.  Id. ;  may  be  compelled  to  file  the  siame  or  render  an  addi- 
tional  account,  etb.  In  the  month  of  February  of  each  year,  the  presiding 
judge  of  the  court,  by  which  the  committee  of  the  property  was  appointed  ; 
or,  u  he  was  appointed  by  the  supreme  court,  the  county  judge  of  tiie  county 
where  the  order  appointing  him  is  entered ;  must  examine,  or  cause  to  be 
examined  under  his  direction,  all  accounts  and  inventories  filed  by  commit- 
tees of  the  property,  since  the  first  day  of  February  of  the  preceding  year. 
If  it  appears,  upon  the  examination,  that  a  committee,  appointed  as  pre- 
scribed in  this  title,  has  omitted  to  file  his  annual  inventory  or  account,  or 
the  affidavit  relating  thereto,  as  prescribed  in  the  last  section ;  or  if  the 
judge  is  of  opinion  that  the  interest  of  the  person,  with  respect  to  whom  the 
committee  was  appointed,  requires  that  he  should  render  a  more  full  or  sat- 
isfactory inventory  or  account ;  the  judge  must  make  an  order,  requiring 
the  committee  to  supply  the  deficiency,  and  also,  in  his  discretion,  person- 
ally to  pay  the  expense  of  serving  the  order  upon  him.  An  order  so  made 
may  be  entered  and  enforced,  ana  the  failure  to  obey  it  may  be  punished,^ 
as  if  it  was  made  by  the  court.  Where  the  committee  fails  to  comply  with 
the  order,  within  three  months  after  it  is  made ;  or,  where  the  judge  has 
reason  to  believe,  that  sufficient  cause  exists  for  the  removal  of  the  commit- 
tee, the  judge  may,  in  his  discretion,  appoint  a  fit  person  special  guardian  of 
the  incompetent  person,  with  respect  to  whom  the  committee  was  appointed, 
for  the  purpose  of  filing  a  petition  in  his  behalf,  for  the  removal  of  the  com- 
mittee, and  prosecuting  the  necessary  proceedings  for  that  purpose.  The 
committee  may  be  compelled,  in  the  discretion  of  the  court,  to  pay  person- 
ally the  costs  of  the  proceedings  so  instituted. 

§  2343.  Property ;  when  to  be  restored.  Where  a  person,  with  respect 
to  whom  a  committee  is  appointed,  as  prescribed  in  this  title,  becomes  com- 
petent to  manage  himself  or  his  afiairs,  the  court  must  make  an  order,  dis- 
charging the  committee  of  his  property,  or  the  committee  of  his  person,  or 
both,  as  the  case  requires ;  and  requiring  the  former  committee  to  restore  to 
him  the  property,  remaining  in  the  committee's  hands.  Thereupon  the 
property  must  be  restored  accordingly. 

§  2344.  Id. ;  disposition  in  ease  of  death.    Where  a  person,  of  whose 

Sroperty  a  committee  has  been  appointed,  as  prescribed  in  this  title,  dies 
uring  his  incompetency,  the  power  of  the  committee  ceases ;  and  the  prop- 
erty of  the  decedent  must  be  administered  and  disposed  of.  as  if  a  commit- 
tee had  not  been  appointed. 


TITLE  VII. 


Proceedings  for  the  disposition  of  the  real  property  of  an  ir^amm  Umaii6^  idL 

habitual  drunkard. 

fiBonoir  2346.  Action  to  compef  conveyance. 

2346.  Who  may  maintain  action. 
f  2347.  Judgment;  effect  thereof. 

2348.  Application  to  dispose  of  real  property ;  in  what  caaee 

2349.  la. ;  by  whom. 

2350.  Contents  of  petition. 

2351.  Bond  of  committee  of  lunatic^  etc. 
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Sncnoir  3362.  Id. ;  of  ^ardian  of  infant. 

2353.  Bond ;  how  pi*OBecuted. 

2354.  Reference  to  inqnire  into  the  application. 

2355.  Final  order. 

2356.  Repoi-t  of  sale,  etc. 

2357.  Certain  Bales,  etc.,  prohibited. 

2358.  Effect  of  conveyance,  etc. 

2359.  Proceeds  of  sale  deemed  real  property. 

2360.  Infant  deemed  a  ward  of  couif . 

2361.  Disposition  of  proceeds;  accounting'. 

2362.  Particular  estates ;  when  included  in  sale. 

2363.  Id. ;  when  belonging*  to  infant,  etc. 

2364.  Debts  of  infant,  etc.,  to  be  paid  equally. 

§  2345.  Action  to  compel  coiive]ranc6.  la  either  of  the  following 
cases,  an  action  may  be  maintained  ag'ainst  an  infant,  or  a  person  incompe- 
tent to  manage  his  affairs  by  reason  of  lunacy,  idiocy,  or  habitual  drunken- 
ness, to  procure  a  judgment,  directing  a  conveyance  of  real  property,  or  of 
an  interest  in  real  property. 

1.  Where  the  infant  or  incompetent  person  ii^  seized  or  possessed  of  the 
real  property,  or  interest  in  real  property,  by  way  of  mortgage,  or  only  in 
trust  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of  the  real  property, 
or  interest  in  real  property,  has  been  made ;  but  a  conveyance  thereof  cannot 
be  made,  by  reason  of  the  infancy  or  incompetency  of  the  person  in  whom 
the  title  is  vested. 

§  2346.  Who  may  maintain  action.  An  action  may  be  maintained,  in  a 
case  specified  in  the  last  section,  by  a  person  entitled  to  the  conveyance ;  and 
also  in  a  case  specified  in  subdivision  second  of -that  section,  by  the  executor 
or  administrator  of  the  person  who  made  the  contract,  or  of  a  person  who 
died  seized  or  possessed  of  the  real  property,  or  interest  in  real  property,  or 
by  an  heir  or  devisee  of  either  of  those  persons,  to  whom  the  real  property 
has  descended,  or  was  devised.  The  action  may  be  maintained  by  the  commu- 
te of  the  lunatic  or  other  incompetent  person  ;  but  in  that  case  the  court  must 
appoint  a  special  guardian  Jot  Hie  incompetent  person,  as  required  by  law,  where 
an  infant  is  defendant,  and  the  proceedings  are  the  same  as  in  a  like  action  against 
an  infant.     [Am'd  Ch.  399  op  1882.    See  §  2.] 

§  2347.  Judgment ;  effect  thereof  A  judgment,  directing  such  a  con- 
veyance, shall  not  be  rendered,  unless  the  court,  after  hearing  the  parties, 
is  satisfied  that  the  conveyance  ought  to  be  made.  Upon  rendering  final 
judgment  to  that  effect,  the  court  has  power  to  direct  the  guardian  of  the 
infant's  property,  or  the  committee  of  the  proi>erty  of  the  lunatic  or  other 
incompetent  person,  or  a  special  guardian  appointed  in  the  action,  to  execute 
any  conveyance,  or  to  do  any  other  act,  which  is  necessary,  in  order  to  carry 
the  judgment  into  effect. 

§  2848.  Application  to  diepose  of  real  property.  Id  either  of  the  following  cases 
real  property,  or  a  term,  estate  or  other  interest  in  real  property,  or  an  inchoate  right  of 
dower  in  real  property,  belonging  to  an  infant  or  a  person  incompetent  to  manage  lii.s 
affairs  by  reason  of  lunacy,  idiocy  or  habitual  drunkenness,  may  be  sold,  conveyed,  mort- 
gaged, released,  or  leased,  as  prescribed  in  the  following  sections  of  this  title  : 

1.  Where  the  personal  property,  and  the  income  of  the  real  property,  of  the  infant  or 
incompetent  person,  are,  together,  insufficient  for  the  payment  of  his  debts,  or  for  the 
maintenance  and  necessary  education  of  himself  and  his  family. 

2.  Where  the  interest  of  the  infant  or  incompetent  person  require  or  will  be  substan- 
tially promoted  by  such  disposition,  on  account  of  the  real  property  or  term,  or  estate, 
or  other  interest  in  real  property  being  exposed  to  waste  or  dilapidation  ;  or  being 
wholly  unproductive,  or  for  the  purpose  of  raising  funds  to  preserve  or  to  improve  the 
same,  or  for  other  peculiar  reasons,  or  on  account  of  other  peculiar  circumstances. 

H.  Where  an  action  might  be  maintained  against  the  infant  or  incompetent  person,  to 
procure  a  judgment,  directing  the  conveyance  of  the  real  property,  or  interest  in  real 
property,  as  prescribed  in  sections  twenty-three  hundred  and  forty-five  and  twenty-three 
hundred  and  forty-six  of  this  act.     [Am'd  bt  Ch.  689  OF  1893.] 
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§  2849.  Id.;  by  whom.  An  application,  in  either  of  the  cases  pre- 
scribed in  the  last  section,  must  be  made  by  the  petition  of  the  general 
guardian,  or  the  guardian  of  the  property  of  the  infant ;  or  by  the  com- 
mittee of  the  property  of  the  lunatic  or  other  incompetent  person ;  or  by 
any  relative,  or  other  person,  in  behalf  of  either.  Where  the  application  is 
in  behalf  of  an  infant  of  the  age  of  fourteen  years  or  upwards,  the  infant 
must  join  therein.  Where  the  application  is  made  to  the  supreme  court, 
the  petition  must  be  presented  at  a  term  held  within  the  judicial  district, 
in  which  the  property,  or  a  part  thereof,  is  situated. 

§  2350.  Contents  of  petition.     The  petition  must  be  yerified  in  like 

manner  as  a  verified  pleading  in  an  action  in  the  supreme  court.  It  must  set  forth  the 
grounds  of  the  application:  and  in  a  case  specified  in  subdivisions  first  and  second  of  the 
last  section  but  one,  other  than  a  case  where  the  application  is  made  for  the  sale  of  an 
undivided  interest  of  the  infant  or  incompetent  person  in  one  or  more  parcels  of  land  in 
order  to  avoid  an  action  of  partition  on  the  part  of  his  co-tenants,  it  must  also  state  the 
particulars  and  value  of  the  real  and  personal  property,  and  the  amount  of  the  income 
of  the  infant  or  incompetent  person;  the  disposition  which  has  been  made  of  his  per- 
sonal property,  and  an  account  of  the  debts  or  demands,  if  any,  existing  against  his 
estate.  In  the  case  above  specified  where  the  application  is  made  for  the  sale  of  an 
undivided  interest  of  the  infant  or  incompetent  person,  the  petition  must  state  the  ]>ar- 
ticuiars  and  value  of  the  real  property  in  respect  to  which  a  sale  is  desired.  [Am'd  by 
Ch.  311  OF  1893.], 

§  2351.  Bond  of  committee  of  lunatic,  etc.    An  application  to  sell, 

mortgage,  or  lease  real  property,  or  an  interest  in  real  property,  of  a  lunatic,  idiot,  or 
habitual  drunkard,  cannot  be  granted,  unless  a  committee  of  his  property  has  been  ap- 
pointed. Upon  such  au  application,  if  it  is  made  by  the  committee,  the  court  must 
make  an  order,  directing  him  to  file  with  the  clerk  a  bond,  in  such  a  form,  in  such  an 
amount,  and  with  such  sureties,  as  it  diiects,  conditioned  for  the  faithful  discharge  of 
his  trust;  for  the  paying  over  and  investing  of,  and  accounting  for,  all  moneys  received 
by  him  in  the  special  proceeding,  according  to  the  direction  of  any  court  having  au- 
thority to  give  directions  in  the  premises;  and  for  the  observance  of  the  directions  of 
the  court,  in  relation  to  the  trust.  If  the  application  is  made  by  any  other  person,  an 
order  must  be  made  thereupon,  requiring  the  committee  to  show  cause  why  he  should, 
not  file  such  a  bond.  If,  after  hearing  the  committee,  the  court  is  of  opinion,  that  there 
is  probable  cause  for  granting  the  application,  it  may  make  an  order,  requiring  the 
committee  to  file  such  a  bond;  or,  if  the  committee  so  elects,  or  fails  to  file  the  bond  as 
directed  in  the  order,  it  may  appoint  a  suitable  person  to  be  the  special  guardian  of  the 
incompetent  person,  with  respect  to  the  proceedings;  who  must  thereupon  file  such  a 
bond.  Where  an  application  is  made  to  release  an  inchoate  right  of  dower,  application 
must  be  made  by  the  husband  of  the  lunatic,  idiot  or  habitual  drunkard  and  may  be 
made  before  or  after  a  committee  has  been  appointed.  The  court  may  appoint  the  hus- 
band special  guardian,  and  he  must  file  a  bond  as  herein  provided.  [Last  Ibttbd.  added 
BY  Ch.  639  OF  189^1  ] 

§  2352.  Bond  of  guardian  of  infant.  Upon  an  application  to  sell, 
mortgage  or  lease  real  property  or  an  interest  in  real  property  of  an  infant, 
the  court  mast  appoint  a  suitable  person  to  be  the  special  guardian  of  the 
infant  with  respect  to  the  proceedings,  who  must  thereupon  file  with  the 
clerk  a  bond  as  prescribed  in  the  last  section.  Any  trust  company  author- 
ized by  the  laws  of  this  state  to  act  as  general  guardian  of  the  estate  of  an 
infant  without  giving  pecurity  may  be  appointed  such  special  guardian  and 
in  such  cases  the  court  in  the  order  of  appointment  may  dispense  with  the 
giving  and  filing  of  any  such  bond.     [Am'd  by  Ch.  268" of  1893.] 

§  2353.  Bond;  how  prosecuted.  Upon  a  breach  of  the  condition 
of  a  bond,  given  as  prescribed  iA  either  of  the  last  two  sections,  the  court 
must  direct  it  to  be  prosecuted  for  the  benefit  of  the  person  injured. 

§  2354.  Reference  to  inquire  into  the  application.  Upon  the 
presentation  of  the  petition,  and  the  filing  of  the  bond,  where  the  filing  of 
such  a  bond  shall  be  necessary,  the  court  must  make  an  order  appointing  a 
suitable  person  a  referee  to  inquire  into  the  merits  of  the  application.  The 
referee  must  examine  into  the  tmth  of  the  allegations  of  the  petition  ;  hear 
the  allegations  and  proofs  of  all  persons  interested  in  the  property,  or  other- 
wise interested  in  the  application ;  and  report  his  opinion  thereupon, 
together  with  the  testimony  with  all  convenient  speed.  [Am'd  by  Ch. 
268  OF  1893.] 
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§  2355.  Final  order.  Upon  the  filing  of  tbe  referee^s  report,  and  after 
examining  into  the  matter,  the  oonrt  must  make  a  final  order  upon  the 
application.  In  a  proper  case  a  filial  order,  confirming  the  referee's  report, 
must  direct  that  the  real  property  or  term,  estate  or  other  interest  in  real 
property  or  a  part  thereof  or  an  inchoate  right  of  dower  tlK^rein,  as  is 
necessary,  or  as  justice  requires,  be  mortgaged,  let  for  a  term  of  years,  sold, 
released  or  conveyed  by  the  special  guardian  appointed  as  prescribed  in  this 
title,  or  by  the  committee  of  the  property  of  the  lunatic  or  other  incompe- 
tent person.  The  final  order  must  also  contain  such  directious  respecting 
the  time,  manner  and  conditions  of  the  sale,  release  or  conveyance  directed 
thereby,  as  the  court  thinks  proper  to  insert  therein.  [Am'd  by  Ch.  G;i9 
OF  1893.  J 

§  2356.  Report  of  sale,  etc.  Before  a  sale,  mortgage,  release,  or 
lease  can  be  made  pursuant  to  the  final  order,  th&  special  guardian  or  the 
committee  must  enter  into  an  agreement  therefor,  subject  to  the  approval 
of  the  court;  and  must  report  the  agreement  to  the  court  under  oath. 
Upon  the  confirmation  thereof  by  the  order  of  the  court,  he  must  execute, 
as  directed  by  the  court,  a  deed,  mortgage,  release  or  lease.  Where  the 
final  order  directs  the  execution  of  a  conveyance  in  the  first  instance,  for 
the  purpose  of  fulfilling  a  contract,  or  because  the  property  is  held  by  way 
of  mortgage,  or  in  trust  only,  the  guardian  or  committee,  executing  the 
c jnvevance  must  report  the  conveyance  to  the  court  under  oath.  [Am'd  by 
Ck.  639  of  1893.1 

^  2357.  Certain  sales,  etc.,  prohibited.  Real  property,  or  an  interest  in  real  prop- 
erty, shall  not  be  sold,  leased,  or  mort^^aged,  as  prescribed  in  this  title,  contrary  to  the 
provisions  of  a  will,  by  which  it  was  devised,  or  of  a  conveyance  or  other  instrnment, 
by  which  it  was  transferred  to  the  infant  or  incompetent  person. 

§  2358.  Bffect  of  conveyance,  etc.  A  deed,  mortgage,  release  of  an  inchoate  right 
of  dower,  or  lease  made,  in  good  faith,  as  prescribed  in  this  title  either  npon  an  appli- 
cation in  behalf  of  the  infant  or  an  incompetent  person,  or  pursuant  to  the  directions 
contained  in  a  judgment  rendered  against  him,  has  the  same  validity  and  effect,  as  if 
executed  by  the  person,  in  whose  behalf  it  was  executed,  and  as  if  the  infant  was  of 
full  age  or  the  lunatic,  idiot,  or  habitual  drunkard  was  of  sound  mind  and  competent 
to  manage  his  or  her  affaire;  and  a  release  of  an  inchoate  right  of  dower  as  authorized 
by  this  title  shall  have  the  same  effect  as  if  the  wife  had  joined  with  the  husband  in  a 
deed  or  conveyance  of  the  property  affected  thereby  and  had  duly  acknowledged  the 
same  in  the  manner  required  by  law  to  pass  the  estate  of  married  women.  [Am'd  by 
Ch.  639  OF  1893.] 

§  2359.  Proceeds  of  sale  deemed  real  property.  A  sale  of  real 
property,  or  of  an  interest  in  real  property,  of  an  infant  or  incompetent 
person,  made  as  prescribed  in  this  title,  does  not  give  to  the  infant  or  incom- 
petent person  any  other  or  greater  interest  in  the  proceeds  of  the  sale,  than 
lie  or  she  had  in  the  property  or  interest  sold.  Those  proceeds  are  deemed 
property  of  the  same  nature,  as  the  estate  or  interest  sold,  until  the  infant 
arrives  at  full  age,  or  the  incompetency  is  removed  JfOie  infant  should 
die  before  arriving  at  fall  age,  or  the  incompetent  person  should  die  before 
the  incompetency  is  removed  not  leaving  any  personal  property  y  or  not  leav- 
ing sufficient  personal  property  to  p^y  funeral  eocptn.svs  and  expenses  that 
jnay  be  necessary  or  necessarily  incurred,  then  in  eit/ur  or  each  case  the  pro- 
ceeds are  to  be  deemed  personal  property  so  far  as  may  be  necessary  to  pay 
the  funeral  atid  other  necessary  expenses.  The  proceeds  are  to  be  paid  vpon 
order  of  the  surrogate's  court  or  court  having  jurisdiction  of  the  estate  of 
deceased,  to  an  administrator  appointed  by  the  surrogate  to  administer 
upon  decedenVs  estate^  and  after  paying  all  funeral  expenses  and  expenses 
of  adm^inistration  and  any  indebtedness^  the  remainder^  if  any  there  be^  shall 
upon  the  order  of  the  surrogate,  be  j)aidirito  the  hands  of  the  trustee  who 
held  the  same,  to  be  distribttted  as  the  law  directs.  This  act  is  to  include  the 
said  proceeds  of  any  infant  or  incompetent  p^rs^n  that  has  died  prior  to  this 
amendment,  (he  proceeds  now  remaining  in  the  hands  of  a  trustee.  [Am'd, 
ch.  528  of  1892.] 

§  2B60.  InliEUit  deemed  a  ward  of  comrt  From  the  time  of  the  filing 
of  a  petition  by  or  iu  behalf  of  an  infant,  praying-  for  an  order  directing  a 
conveyance,  or  a  sale,  mortgage  or  lease  of  his  real  property,  or  of  an  interest 
in  real  property,  the  infant  is  considered  a  ward  of  the  court,  with  respect 
to  that  real  property  or  interest,  and  the  income  and  proceeds  thereof. 
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§  2361.  Disposition  of  proceeds;  accounting.  Where  an  in- 
choate right  of  dower  is  released  as  prescribed  in  this  title,  the  coart  shall 
make  an  order  requiring  one-third  of  the  amount  realized  on  the  sale  of 
the  property  to  which  the  inchoate  right  of  dower  attached  to  be  invested  by 
the  special  guardian,  or  paid  into  the  court  to  be  held  for  the  bcneiit  of  the 
husband  during  his  life  and  upon  his  death  for  the  benefit  of  the  wife  dur- 
ing her  life,  or  the  court  may  direct  said  amount  to  be  paid  to  the  husband 
upon  his  giving  a  bond  in  t&e  penalty  of  at  least  double  the  amount  so  re- 
ceived for  such  release  with  at  least  two  sureties  who  shall  justify  in  double 
the  amount  of  such  penalty,  conditioned  for  the  repayment  as  the  court 
shall  direct  by  his  executors  or  administrators  of  such  amount  upon  the 
death  of  the  husband.    [Added  bt  Oh.  639  of  1893.] 

§  2362.  PartLcnlar  estates ;  when  included  in  sala    Where  the  real 

Croperty,  or  the  estate,  term,  or  other  interest  in  real  property,  directed  to 
e  sold,  is  subject,  absolutely  or  contingently,  to  a  right  of  dower,  or  an 
estate  for  life,  or  is  subject  to  an  estate  for  years,  in  the  whole  or  any  part 
thereof,  the  person  having  the  prior  right  or  estate,  may  manifest  in  writing 
his  consent,  either  to  receive  from  the  proceeds  of  the  sale,  a  gross  sum,  to 
be  fixed  according  to  the  principles  of  law  applicable  to  annuities,  in  satis- 
faction of  his  right  or  estate ;  or  to  have  a  proportionate  share  of  the  proceeds 
of  the  sale  invested,  and  the  interest  thereof  paid  to  him,  from  the  time  of 
the  investment^  or  of  the  commencement  of  his  right  or  e&Late,  as  justice 
requires,  until  the  determination  of  his  right  or  estate.  Upon  filing  the  con- 
sent with  the  clerk,  the  final  order  may  in  the  discretion  of  the  court,  direct 
a  sale  of  the  entire  property  to  which  the  right  or  estate  attaches.  In  such 
a  case,  the  court  must,  after  the  sale,  ascertain  the  value  of  the  right  or 
interest  of  the  person  so  consenting ;  and  the  final  order  must  either  direct 
the  payment,  from  the  proceeds  of  the  sale,  of  the  gross  sum  so  ascertained 
as  the  value,  or  the  investment  of  a  just  proportion  of  the  proceeds,  and  the 
payment  to  him  of  the  interest  thereof.  But  such  a  gross  sum  shall  not  be 
paid,  nor  shall  such  an  investment  be  made,  until  an  effectual  release  of  the 
right  or  estate  of  the  person  so  consenting,  executed  to  the  satisfaction  of 
the  court,  and  duly  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded  in  the  county,  has  been  filed  with  the  clerk. 

fi  2363.  Id. ;  when  belonging  to  in&nt,  etc.  Where  the  interest  of  the 
infant,  or  of  the  lunatic  or  other  incompetent  person,  consists  of  a  right  of 
dower,  or  an  estate  for  life,  or  for  years,  the  final  order  may  authorize  the 
special  guardian  or  committee  to  join,  with  the  person  or  persons  holding 
the  reversionary  estate,  in  a  conveyance  of  the  property  to  which  the  interest 
attaches,  so  as  to  release  the  right  of  dower,  or  fully  convey  the  particular 
estate,  on  receiving,  from  the  proceeds  of  the  sale,  a  gross  sum,  in  satisfac- 
tion of  that  interest,  or  a  proportionate  part  of  the  proceeds,  to  be  invested 
until  the  determination  of  the  particular  estate ;  and,  in  either  case,  to  be 
ascertained  as  prescribed  in  the  last  section.  Where  a  proportion  of  the 
proceeds  is  so  received  by  the  guardian  or  committee,  for  investment,  the 
final  order  must  provide  for  the  investment  thereof,  until  the  determination 
of  the  particular  estate ;  and  then  for  the  payment  thereof  to  the  person 
entitled  thereto. 

§  2364.  Debts  of  infimt,  etc.,  to  be  paid  equally.  In  the  application 
of  money,  arising  from  a  sale,  mortgage,  or  lease,  made  for  the  purpose  of 
paying  debts,  as  prescribed  in  this  title,  the  special  guardian  of  the  infant, 
or  the  committee  of  the  property  of  the  incompetent  person,  must  pay  all 
debts,  in  equal  proportion,  without  giving  a  preference  to  a  debt  founded 
upon  a  specialty,  or  upon  which  judgment  has  been  taken. 
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TITLE  VIII. 
Arbiiratuma. 

SBomoir  3365.  When  BubnuBBion  to  arbiti*ation  cannot  be  made. 

2366.  What  controversies  may  be  submitted,  and  how. 

2367.  Appointment  of  additional  arbitrator,  or  umpire. 

2368.  Time  of  hearing' ;  adjournment,  etc. 

2369.  Arbitrators  to  be  sworn. 

2370.  Attendance  of  witnesses,  etc. 

2371.  All  the  arbitrators  to  meet;  when  majority  may  award     Fees. 

2372.  Award  ;  to  be  authenticated,  etc 

2373.  Motion  to  confirm  award. 

2374.  Id. ;  to  vacate  award. 

2375.  Id. ;  to  modify  or  correct  award. 

2376.  Motions ;  when  to  be  made. 

2377.  Costs  on  vacating^  award. 

2378.  Judgment  on  award ;  when  and  how  entered.    Costs. 

2379.  Judgrment-rolL 

2380.  Effect  of  judgment ;  how  enforced. 

2381.  Appeal. 

2382.  Effect  of  party's  death,  lunacy,  etc. ;  proceedings  fhereapon. 

2383.  Revocation  of  submission. 

2384.  Liability  of  party  who  revokes. 

2385.  Limitation  of  recovery  against  him. 

2386.  Application  of  this  title. 

# 

§  2385.  Wlien  submission  to  arbitratioii  cannot  be  made.  A  submis- 
sion of  a  controversy  to  arbitration  cannot  be  made,  either  as  prescribed  in 
this  title  or  otherwise,  in  either  of  the  following  cases  : 

1.  Where  one  of  the  parties  to  the  controversy  is  an  infant,  or  a  person 
incompetent  to  manage  his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness. 

2.  Where  the  controversy  arises  respecting  a  claim  tp  an  estate  in  real 
property,  in  fee  or  for  life. 

But  where  a  person,  capable  of  entering  into  a  submission,  has  knowingly 
entered  into  the  same  with  a  person  incapable  of  so  doing,  as  prescribed  in 
subdivision  first  of  this  section,  the  objection,  on  the  ground  of  incapacity, 
can  be  taken  only  in  behalf  of  the  person  so  incapacitated.  And  the  second 
subdivision  of  this  section  does  not  prevent  the  submission  of  a  claim  to  an 
estate  for  years,  or  other  interest  for  a  term  of  years,  or  for  one  year  or  less 
in  real  property ;  or  of  a  controversy  respecting  the  partition  of  real  property 
between  joint  tenants  or  tenants  in  common  ;  or  of  a  controversy  respecting 
the  boundaries  of  lands,  or  the  admeasurement  of  dower. 

§  2366.  'WhBt  controversies  may  be  submitted,  and  how.  Except 
as  otherwise  prescribed  in  the  last  section,  two  or  more  persons  may,  by  an 
instrument  in  writing,  duly  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded,  submit,  to  the  arbitration  of  one  or  more 
arbitrators,  any  controversy,  eidsting  between  them  at  the  time  of  the  sub- 
mission, which  might  be  the  subject  of  an  action.  They  may,  in  the  sub- 
mission, agree  that  a  judgment  of  a  court  of  record,  specified  in  the  instru- 
ment, shall  be  rendered  upon  the  award,  made  pursuant  to  the  submission. 
If  the  supreme  court  is  thus  specified,  the  submission  may  also  specify  the 
county  in  which  the  judgment  shall  be  entered.  If  it  does  not,  the  judg 
ment  may  be  entered  in  any  county. 
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§  2367.  Appointment  of  additional  arbitrator  or  umpire.    Where  a 

Bubmifision  is  made  as.  prescribed  in  this  title,  and  additional  arbitrator,  or 
an  umpire  cannot  be  selected  or  appointed,  unless  the  submission  expressly 
so  provides.  Where  a  submission,  made  either  as  prescribed  in  this  title 
or  otherwise,  provides  that  two  or  more  arbitrators,  therein  designated,  may 
select  or  appoint  a  person  as  an  additional  arbitrator  or  as  an  umpire,  the 
selection^  or  appointment  must  be  in  ^xnriting.  An  additional  arbitrator  or 
umpire  must  sit  with  the  original  arbitrators,  upon  the  hearing.  If  testi- 
mony has  been  taken  before  his  selection  or  appointment,  the  matter  must  be 
reheard,  unless  a  rehearing  is  waived  in  the  submission,  or  by  the  subsequent 
written  consent  of  the  parties,  or  their  attorneys. 

g  2368.  Time  for  hearing ;  adjournment,  etc.  Subject  to  the  terms  of 
the  submission,  if  any  are  speciiied  therein,  the  arbitrators,  selected  as 
prescribed  in  this  title,  must  appoint  a  time  and  place  for  the  hearing  of 
the  matters  submitted  to  them ;  and  must  cause  notice  thereof  to  be  given 
to  each  of  the  parties.  They,  or  a  majority  of  them,  may  adjourn  the  hear- 
ing, from  time  to  time,  upon  the  application  of  either  party,  for  good  cause 
shown,  or  upon  their  own  motion ;  but  not  beyond  the  day  fixed  in  the 
submission  for  rendering  their  award,  unless  the  time  so  fixed  is  extended 
by  the  written  consent  of  the  parties  to  the  submission,  or  their  attorneys. 

§  2369.  ArbitratoxB  to  be  sworn.  Before  hearing  any  testimony,  arbi- 
trators selected  either  as  prescribed  in  this  title  or  otherwise  must  be  sworn, 
by  an  ofOicer  desigpaated  in  section  842  of  this  act,  faithfully  and  fairly  to 
hear  and  examine  the  matters  in  controversy,  and  to  make  a  just  award, 
according  to  the  best  of  their  understanding ;  unless  the  oath  is  waived  by 
the  written  consent  of  the  parties  to  the  submission,  or  their  attorneys. 

§  2370.  Attendance  of  witnesses,  etc.  The  arbitrators,  selected  either 
fus  prescribed  in  this  title,  or  otherwise,  or  a  majority  of  them,  may  require 
any  person  to  attend  before  them  as  a  witness ;  and  they  have,  and  each  of 
them  has,  the  same  powers,  with  respect  to  all  the  proceedings  before  them, 
which  are  conferred,  by  the  provisions  of  title  second  of  chapter  ninth  of  this 
act,  upon  a  board,  or  a  member  of  a  board,  authorized  by  law  to  hear  testi- 
mony. 

§  2371.  All  the  arUtratoiB  to  meet ;  when  majority  may  award. 
Fees.  All  the  arbitrators,  selected  as  prescribed  in  this  title,  must  meet 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties ;  but  an 
award  by  a  majority  of  them  is  valid,  unless  the  concurrence  of  all  is 
expressly  required  in  the  submission.  Unless  it  is  otherwise  expressly 
provided  in  the  submission,  the  award  may  require  the  payment,  by  either 
party,  of  the  arbitrators'  fees,  not  exceeding  the  fees  allowed  to  a  like 
number  of  referees  in  the  supreme  court ;  and  also  their  expenses. 

8  2372.  Award ;  to  be  authenticated,  etc.  To  entitle  the  award  to  be 
enforced,  as  prescribed  in  this  title,  it  must  be  in  writing ;  and,  within  the 
time  limited  in  the  submission,  if  any,  subscribed  by  the  arbitrators  making 
it ;  acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded ;  and  either  filed  in  the  office  of  the  clerk  of  the  court,  in  which 
by  the  submission,  judgment  is  authorized  to-be  entered  upon  the  award, 
or  delivered  to  one  of  the  parties,  or  his  attorney. 

§  2373.  Motion  to  confirm  award.  At  any  time  within  one  year  after 
the  award  is  made,  as  prescribed  in  the  last  section,  any  party  to  the  sub- 
mission may  apply  to  the  court,  specified  in  the  submission,  for  an  order 
confirming  the  award;  and  thereupon  the  court  must  grant  such  an  order, 
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unless  the  award  is  vacated,  modified,  or  corrected,  as  prescribed  in  the  next 
two  sections.  Notice  of  the  motion  must  be  served,  upon  the  adverse  party 
to  the  submission,  or  his  attorney,  as  prescribed  by  law  for  service  of  notice 
of  a  motion  upon  an  attorney  in  an  action  in  the  same  court.  In  the  supreme 
court,  the  motion  must  be  made  within  the  judicial  district,  embracing  the 
county  where  the  judgment  is  to  be  entered. 

§  2374.  Id. ;  to  vacate  award.  In  either  of  the  following  cases,  the 
court,  specified  in  the  submission,  must  make  an  order  vacating  the  awards 
upon  the  application  of  either  party  to  the  submission : 

1.  Where  the  award  was  procured  by  corruption,  fraud,  or  other  undue 
means. 

2.  Where  there  was  evident  partiality  or  corruption  in  the  arbitrators,  or 
either  of  them. 

3.  Where  the  arbitrators  were  guilty  of  misconduct,  in  refusing  to  post- 
pone the  hearing,  upon  sufficient  cause  shown,  or  in  refusing  to  hear  evidence, 
pertinent  and  material  to  the  controversy ;  or  of  any  other  misbehavior,  by 
which  the  rights  of  any  party  have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so  imperfectly  executed 
them,  that  a  mutual,  final,  and  definite  award,  upon  the  subject  matter  sub- 
mitted, was  not  made. 

Where  an  award  is  vacated,  and  the  time  within  which  the  submission 
requires  the  award  to  be  made,  has  not  expired,  the  court  may,  in  its  dis« 
cretion,  direct  a  rehearing  by  the  arbitrators. 

§  2375.  Id. ;  to  modif|r  or  coxrect  award.  In  either  of  the  following 
cases,  the  court,  specified  in  the  submission,  must  make  an  order  modifying 
or  correcting  the  award,  upon  the  application  of  either  party  to  the  sub- 
misson : 

1.  Where  there  was  an  evident  miscalculation  of  figures,  or  an  evident 
mistake  in  the  description  of  any  person,  thing,  or  property,  referred  to  in 
the  award. 

2.  Where  the  arbitrators  have  awarded  upon  a  matter  not  submitted  to 
them,  not  affecting  the  merits  of  the  decision  upon  the  matters  submitted. 

8.  Where  the  award  is  imperfect  in  a  matter  of  form,  not  affecting  the 
merits  of  the  controversy,  and,  if  it  had  been  a  referee's  report,  the  defect 
could  have  been  amended  or  disregarded  by  the  court. 

The  order  may  modify  and  correct  the  award,  so  as  to  effect  the  intent 
thereof,  and  promote  justice  between  the  parties. 

§  2376.  Motio&s ;  when  to  be  made.  Notice  of  a  motion  to  vacate, 
modify,  or  correct  an  award,  must  be  served  upon  the  adverse  party  to  the 
submission,  or  his  attorney,  within  three  months  after  the  award  is  filed  or 
delivered  as  prescribed  by  law  for  service  of  notice  of  a  motion  upon  an 
attorney  in  an  action.  For  the  purposes  of  the  motion,  any  judge,  who  might 
make  an  order  to  stay  the  proceedings,  in  an  action  brought  in  the  same 
court,  may  make  an  order,  to  be  served  with  the  notice  of  motion,  staying 
the  proceedings  of  adverse  party  to  enforce  the  award. 

§  2377.  Costs  on  vacating  award.  Where  the  court  vacates  an  award, 
costs,  not  exceeding  twenty-five  dollars  and  disbursements,  may  be  awarded 
to  the  prevailing  party ;  and  the  payment  thereof  may  be  enforced,  in  like 
manner  as  the  payment  of  costs  upon  a  motion  in  an  action. 

§  2378.  Judgment  on  award ;  wben  and  how  entered.  CobXb.  Upon 
the  granting  of  an  order,  confirming,  modifying,  or  correcting  an  awards 
judgment  may  be  entered  in  conformity  therewith,  as  upon  a  referee' 
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report  in  an  action,  except  as  is  otherwise  prescribed  in  this  title.  Costs  of 
the  application,  and  of  tne  proceedings  subsequent  thereto,  not  exceeding* 
iwenty-five  dollars  and  disbursements,  may  be  awarded  by  the  court,  in  its 
discretion.  K  awarded,  the  amount  thereof  must  be  included  in  the  judg* 
(nent. 

§  2379.  Jndgment-rolL  Immediately  after  entering  judgment,  the  clerk 
must  attach  together  and  file  the  following  papers,  which  constitute  the 
judgment-roll : 

1.  The  submission ;  the  selection  or  appointment,  if  any,  of  an  additional 
arbitrator,  or  umpire ;  and  each  written  extension  of  the  time,  if  any,  within 
which  to  make  the  award. 

2.  The  award. 

3.  Each  notice,  affidavit,  or  other  paper,  used  upon  an  application  to  con- 
firm, modify,  or  correct  the  award,  and  a  copy  of  each  order  of 'the  court, 
upon  such  an  application. 

4.  A  copy  of  the  judgment. 

The  judgment  may  m  docketed,  as  if  it  was  rendered  in  an  action. 

§  2380.  Effect  of  judgment ;  how  enforced.  The  judgment  so  entered 
has  the  same  force  and  effect,  in  all  respects,  as,  and  is  subject  to  all  the 
provisions  of  law  relating  to,  a  judgment  in  an  action;  and  it  may  be 
enforced,  as  if  it  had  been  rendered  in  an  action  in  the  court  in  which  it  is 
entered. 

§  2381.  AppeaL  An  appeal  may  be  taken  from  an  order  vacating  an 
award,  or  from  a  judgment  entered  upon  an  award,  as  from  an  order  or 
judgment  in  an  action.  The  proceedings  upon  such  an  appeal,  including' 
the  judgment  thereupon,  and  tne  enforcement  of  the  judgment,  are  governed 
by  the  provisions  of  chapter  twelfth  of  this  act,  as  far  as  they  are  applicable. 

§  2382.  Efbct  of  partT'a  death,  lunacy,  etc. ;  .proceedinga  there- 
upon. The  death  of  a  party  to  a  submission,  made  either  as  prescribed  in 
this  title  or  otherwise,  or  the  appointment  of  a  committee  of  the  person  or 
property  of  such  a  party,  as  prescribed  in  title  sixth  of  this  chapt.er,  operates 
as  a  revocation  of  the  submission,  if  it  occurs  before  the  award  is  filed  or 
delivered ;  but  not  afterwards.  Where  a  party  dies  afterwards,  if  the  sub- 
mission contains  a  stipulation,  authorizing  the  entry  of  a  judgment  upon  the 
award,  the  award  may  be  confirmed,  vacated,  modified,  or  corrected,  upon 
the  application  of,  or  upon  notice  to,  his  executor  or  administrator,  or  a 
temporary  administrator  of  his  estate ;  or,  where  it  relates  to  real  property, 
his  heir  or  devisee,  who  has  succeeded  to  his  interest  in  the  real  property. 
Where  a  committee  of  the  property,  or  of  the  person,  of  a  party,  is  appointed, 
after  the  award  is  tiled  or  delivered,  the  award  may  be  confirmed,  vacated, 
modified,  or  corrected,  upon  the  application  of,  or  notice  to,  a  committee  of 
the  property ;  but  not  otherwise.  In  a  case  specified  in  this  section,  a  judge 
of  the  court  may  make  an  order,  extending  the  time  within  which  notice  of 
a  motion  to  vacate,  modify,  or  correct  the  award,  must  be  served.  Upon 
confirming  an  award,  where  a  party  has  died  since  it  was  filed  or  delivered, 
the  court  must  enter  judgment  in  the  name  of  the  original  party ;  and  the 
proceedings  thereupon  are  the  same,  as  where  a  party  dies  after  a  verdict. 

§  2383.  Revocation  of  submission.  A  submission  to  arbitration,  made 
eitner  as  prescribed  in  this  title  or  otherwii^e,  cannot  be  revoked  by  either 
party,  after  the  allegations  and  proofs  of  the  parties  have  been  closed,  and 
the  matter  finally  submitted  to  the  arbitrators  for  their  decision,  A  revoca- 
tion when  allowed,  must  be  made  by  an  instrument'  in  writing,  signed  by 
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the  revoking  party,  or  his  authorized  agent,  and  delivered  to  the  arbitrators, 
or  one  of  them ;  and  it  is  not  necessary,  in  any  case,  that  the  instrument  of 
revocation  should  be  under  seal.  Any  party  to  a  submission  may  thus 
revoke  it ;  whether  he  is  a  sole  party  to  the  controversy,  or  one  of  two  or 
more  parties  on  the  same  side. 

§  2384.  Idability  of  party  who  revokea  Where  a  party  expressly 
revokes  a  submission,  made  either  as  prescribed  in  this  title  or  otherwise, 
any  other  party  to  the  submission  may  maintain  an  action  against  him,  and 
also  against  his  sureties,  if  any,  upon  the  submission,  or  any  instrument 
collateral  thereto,  in  which  action  the  plaintiff  may  recover  all  the  costs  and 
other  expenses,  and  all  the  damages,  which  he  has  incurred  in  preparing  for 
the  arbitration,  and  in  conducting  the  proceedings  to  the  time  of  the  revoca- 
tion. Either  of  the  arbitrators  may  recover,  in  an  action  against  the  revoking 
party,  his  reasonable  fees  and  expenses. 

§  2385.  Limitation  of  recovery  against  hinx.  A  sum,  penalty,  forfeit- 
ure, or  damages,  shall  not  be  recovered  for  a  revocation  of  a  submission  to 
arbitration,  made  either  as  prescribed  in  this  title  or  otherwise,  except  as 
prescribed  in  the  last  section;  notwithstanding  any  stipulated  damages, 
penalty  or  forfeiture,  expressed  in  the  submission,  or  in  any  instrument 
collateral  thereto. 

§  2386.  Application  of  this  title.  This  title  does  not  affect  any  right  of 
action  in  affirmance,  disaffirmance,  or  for  the  modification  of  a  submission, 
made  either  as  prescribed  in  this  title  or  otherwise,  or  upon  an  instrument 
collateral  thereto,  or  upon  an  award  made  or  purporting  to  be  made  in  pur- 
suance thereof.  And,  except  as  otherwise  expressly  prescribed  therein,  this 
title  does  not  affect  a^submission  made  otherwise  than  as  prescribed  therein, 
or  any  proceedings  taken  pursuant  to  such  a  submission,  or  any  instrument 
collateral  thereto. 


TIT-iJ2i  J[. 

Proceedings  io/oredose  a  mortgage  by  advertisement. 

Backiojf  2387.  When  mortgage  may  be  foredosedi 

2388.  Notice  of  sale ;  how  given. 

2389.  Id. ;  how  served. 

2390.  Duty  of  county  clerk. 

2391.  Contents  of  notice  of  sale. 

2392.  Sale ;  how  postponed. 

2393.  Id. ;  how  conducted. 

2394.  Mortgagee,  etc.,  may  purchase. 

2395.  Effect  of  sale. 

2396.  Affidavit  of  sale,  and  of  pofitin|f,  serving,  etc,  notices. 

2397.  When  one  affidavit  suffices ;  prmted  notice  to  be  annexed* 

2398.  Affidavits  may  be  filed  and  recorded. 

2399.  Note  upon  record  of  moi-tgage. 

2400.  Deed  not  necessary. 

2401.  Costs  allowed. 

2402.  Expenses  allowed. 

2403.  Taxation  thereof. 

2404.  Surplus  money  to  be  paid  into  supreme  court. 

2405.  Claimant  of  surplus  money  to  file  petition. 

2406.  Application  for  8uri>lus  money. 

2407.  Order  for  distribution. 

2408.  Limitation  of  la«t  four  sections. 

2409.  Application  of  this  title  to  mortgages  to  the  State* 
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§  2387.  When  mortgage  may  be  fidreclosed.  A  mortgage  upon  Teal 
property,  situated  within  the  State,  containing  therein  a  power  to  the  mort- 
gagee, or  any  other  person,  to  sell  the  mortgaged  property,  upon  default 
being  made  in  a  condition  of  the  mortgage,  may  be  foreclosed,  in  the  man- 
ner prescribed  in  this  title,  where  the  following  requisites  concur : 

1.  Default  has  been  made  in  a  condition  of  the  mortgage,  whereby  the 
power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt  secured  by  the 
mortgage,  or  any  part  thereof ;  or,  if  such  an  action  has  been  brought,  it  has 
been  discontinued,  or  final  judgment  has  been  rendered  therein  against  the 
plaintiff,  or  an  execution,  issued  upon  a  judgment  rendered  therein  in  favor 
of  the  plaintiff,  has  been  returned  wholly  or  partly  unsatisfied. 

3.  The  mortgage  has  been  recorded  in  the  proper  book  for  recording 
mortgages,  in  the  county  wherein  the  property  is  situated. 

§  2388.  Notice  of  eale ;  how  given.  The  person  entitled  to  execute  the 
power  of  sale,  must  give  notice,  in  the  following  manner,  that  the  mortgage 
will  be  forclosed,  by  a  sale  of  the  mortgaged  property,  or  a  part  thereof,  at 
a  time  and  place  specified  in  the  notice : 

1.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each  of  the 
twelve  weeks,  immediately  preceding  the  day  of  sale,  in  a  newspaper  pub- 
lished in  the  county  wherein  the  property  to  be  sold,  or  a  part  thereof,  is 
situated. 

2.  A  copy  of  the  notice  must  be  fastened  up,  at  least  eighty-four  days 
before  the  day  of  sale,  in  a  conspicuous  place,  at  or  near  the  entrance  of  the 
building,  where  the  county  court  of  each  county,  wherein  the  property  to  be 
sold  is  situated,  is  directed  to  be  held ;  or,  if  there  are  two  or  more  such 
buildings  in  the  same  county,  then  in  a  like  place,  at  or  near  the  entrance 
of  the  building  nearest  to  the  property ;  or,  in  the  city  and  county  of  New 
York,  in  a  like  place,  at  or  near  the  entrance  of  the  building,  where  the 
court  of  common  pleas  for  the  city  and  county  is  directed  by  law  to  be  held. 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty-four  days  before 
the  day  of  sale,  to  the  clerk  of  each  county,  wherein  the  mortgaged  property, 
or  any  part  thereof,  is  situated. 

4.  A  copy  of  the  notice  must  be  served,  as  prescribed  in  the  next  section, 
upon  the  mortgagor,  or,  if  he  is  dead,  upon  his  executor  or  administrator. 
A  copy  of  the  notice  may  also  be  served,  in  like  manner,  upon  a  subsequent 
grantee  or  mortgagee  of  the  property,  whose  conveyance  was  recorded,  in 
the  proper  office  for  recording  it  in  the  county,  at  the  time  of  the  first  publi- 
cation of  the  notice  of  sale ;  upon  the  wife  or  widow  of  the  mortgagor,  and 
the  wife  or  widow  of  each  subsequent  grantee,  whose  conveyance  was  so 
recorded,  then  having  an  inchoate  or  vested  right  of  dower,  or  an  estate  in 
dower,  subordinate  to  the  lien  of  the  mortgage ;  or  upon  any  person,  then 
having  a  lien  upon  the  property,  subsequent  to  the  mortgage,  by  virtue  of  a 
judgment  or  decree,  duly  docketed  in  the  county  clerk  s  office  and  consti- 
tuting a  specific  or  general  lien  upon  the  property. 

The  notice,  specified  in  this  section,  must  be  subscribed  by  the  person 
entitled  to  execute  the  power  of  sale,  unless  his  name  distinctly  appears  in 
the  body  of  the  notice,  in  which  case,  it  may  be  subscribed  by  his  attorney 
or  agent. 

§  2389.  Id. ;  how  served.  Service  of  notice  of  the  sale,  as  prescribed  in 
subdivision  fourth  of  the  last  section,  must  be  made  as  follows :  ^ 

1.  Upon  the  mortgagor,  his  ^vife,  widow,  executor,  or  administrator,  or  a 
Bubsequent  grantee  of  the  property,  whose  conveyance  is  upon  record,  or  hui 
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wife  or  widow,  by  delivering  a  copy  of  the  notice  as  prescribed  in  article 
first  of  title  first  of  chapter  fifth  of  this  act,  for  delivery  of  a  copy  of  the  sum- 
mons in  order  to  make  personal  service  thereof  upon  the  person  to  be  served, 
or  by  leaving  such  a  copy,  addressed  to  the  person  to  be  served,  at  his  dwell- 
ing-house with  a  person  of  suitable  age  and  discretion,  at  least  fourteen  days 
before  the  day  of  sale.  If  said  mortgagor  is  a  foreign  corporation,  or  being  a 
natural  person,  he,  or  his  wife,  widow,  eoseciUor  or  administrator,  or  a  subseqvent 
grantee  of  the  property  whose  conveyance  is  upon  record,  or  his  wife  or  widow,  is 
not  a  resident  of  or  within  the  State,  then  service  thereof  may  be  made  upon  them 
in  like  manner  without  the  State,  at  least  twentp-eight  daps  prior  to  the  dap  of  sale. 
[Am'd  Ch.  685  of  1887.] 

§  2390.  Duty  of  county  derk.  A  county  clerk,  to  whom  a  copy  of  a 
notice  of  sale  is  delivered,  as  prescribed  in  subdivision  third  of  the  last 
section  but  one,  must  forthwith  affix  it  in  a  book,  kept  in  his  office  for  that 
purpose ;  must  make  and  subscribe  a  minute,  at  the  bottom  of  the  copy,  of 
the  time  when  he  received  and  affixed  it ;  and  must  index  the  notice  to  the 
name  of  the  mortgagor. 

?2391.  Contents  of  notice  of  sala    The  notice  of  sale  must  specify : 
.  The  names  of  the  mortgagor,  of  the  mortgagee,  and  of  each  assignee 
of  the  mortgage.  \ 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place  where,  it 
is  recorded. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  and  the  time  of  the  first 
publication  of  the  notice ;  and,  if  any  sum  secured  by  the  mortgage  is  not 
then  due,  the  amount  to  become  due  thereupon. 

4.  A  description  of  the  mortgaged  property,  conforming  substantially  to 
that  contained  in  the  mortgage. 

§  2392.  Sale  ;  how  postponed.  The  sale  may  be  postponed,  from  time 
to  time.  In  that  case,  a  notice  of  the  postponement  must  be  published,  as 
soon  as  practicable  thereafter,  in  the  newspaper  in  which  the  original  notice 
was  published ;  and  the  publication  of  the  original  notice,  and  ofeach  notice 
of  postponement,  must  be  continued,  at  least  once  in  each  week,  until  the 
time  to  which  the  sale  is  finally  postponed. 

§  2393.  Id. ;  how  conducted.  The  sale  must  be  at  public  auction,  in 
the  day-time,  on  a  day  other  than  Sunday  or  a  public  holiday,  in  the  county 
in  which  the  mortgaged  property,  or  a  part  thereof  is  situated ;  except  that, 
where  the  mortgage  is  to  the  people  of  the  State,  the  sale  may  be  made  at 
the  capitol.  Ii  the  property  consists  of  two  or  more  distinct  farms,  tracts, 
or  lots,  they  must  be  sold  separately ;  and  as  many  only  of  the  distinct 
farms,  tracts  or  lots,  shall  be  sold,  as  it  is  necessary  to  sell,  in  order  to  satisfy 
the  amount  due  at  the  time  of  the  sale,  and  the  costs  and  expenses  allowed 
by  law.  But  where  two  or  more  buildings  are  situated  upon  the  same  city 
lot,  and  access  to  one  is  obtained  through  the  other,  they  must  be  sold 
together. 

§  2394.  Mortgagee,  etc.,  may  purchase.  The  mortgagee,  or  his  assignee, 
or  the  legal  representative  of  either,  may,  fairly  and  in  good  faith,  purchase 
the  mortgaged  property,  or  any  part  thereof,  at  the  sale. 

§  2395.  Effect  of  sale.  A  sale,  made  and  conducted  as  prescribed  in 
this  title,  to  a  purchaser  in  good  faith,  is  equivalent  to  a  sale,  pursuant  to 
judgment  m  an  action  to  foreclose  a  mortgage,  so  far  only  as  to  De  an  entire 
bar  of  all  claim  or  equity  of  redemption,  upon  or  with  respect  to  the  prop- 
erty sold,  of  each  of  the  following  persons : 

1.  The  mortgagor,  his  heir,  devisee,  executor  or  administrator. 
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2.  Each  person,  claiining  under  any  of  them,  by  virtue  of  a  title,  or  of 
lien  by  judgment  or  decree,  subsequent  to  the  mortgage,  upon  whom  the 
notice  of  sale  was  served,  as  prescribed  in  this  title. 

8.  Each  person  so  claiming,  whose  assignment,  mortgage,  or  other  con- 
veyance was  not  duly  recorded  in  the  proper  book  for  recording  the  same 
in  the  county,  or  whose  judgment  or  decree  was  not  duly  docketed  in  the 
county  clerk  s  office,  at  tlie  time  of  the  delivery  of  a  copy  of  the  notice  of  said 
sale  to  the  clerk  of  the  (xmrUy;  and  the  executor,  administrator  or  assignee 
of  such  a  person. 

4.  Every  other  person,  claiming  under  a  statutory  lien  or  incumbrance, 
created  subsequent  to  the  mortgage,  attaching  to  the  title  or  interest  of  any 
person,  designated  in  either  of  the  foregoing  subdivisions  of  this  section. 

5.  The  wife  or  widow  of  the  mortgagor,  or  of  a  subsequent  srantee,  upon 
whom  notice  of  the  Hale  was  served  as  prescribed  in  this  title,  where  the 
lien  of  the  mortgage  was  superior  to  her  contingent  or  vested  right  of 
dower,  or  her  estate  in  dower.     (Am'd  Ch.  209  of  1889.] 

J\  2396.  AB&avit  of  eale,  and  of  posting,  serving,  eta,  notices.  An 
davit  of  the  sale-,  stating  the  time  when,  and  the  place  where,  the  sale 
was  made ;  the  sunx  bid  for  each  distinct  parcel,  separately  sold  ;  and  the 
name  of  the  purchaser  of  each  distinct  parcel  may  be  made  by  the  person, 
who  officiated  as  auctioneer  u}X)n  the  sale.  An  affidavit  of  the  publicatioii 
of  the  notice  of  sale,  and  of  the  notice  or  notices  of  postponement,  if  any, 
may  be  made  by  tiie  publibher  or  printer  of  the  newspaper  in  which  they 
were  published,  or  by  his  foreman  or  principal  clerk.  An  affidavit  of  the 
affixing  of  a  copy  of  the  notice,  at  or  near  the  entrance  of  the  proper  court- 
liouse,  may  be  made  by  the  person  who  so  affixed  it,  or  by  any  person  who 
saw  it  so  affixed,  at  least  eighty-four  days  before  the  day  of  sale.  An  affi- 
davit of  the  affixing  of  a  copy  of  the  notice  in  the  book,  kept  by  the  county 
clerk,  may  be  made  by  the  county  clerk,  or  by  any  person  who  saw  it  so 
affixed,  at  least  eighty-four  days  before  the  day  of  sale.  An  affidavit  of  the 
service  of  a  copy  of  the  notice  upon  the  mortgagor,  oi  upon  any  other  per- 
son, upon  whom  the  notice  must  or  may  be  served,  may  be  made  by  the 
person  who  made  the  service.  Where  two  or  more  distinct  parcels  are  sold 
to  different  purchasers,  separate  affidavits  may  be  mad  3  with  respect  to  each 
parcel,  or  one  set  of  affidavits  may  be  made  for  all  the  parcels. 

§  2397.  When  one  afELdavit  suflElces  ;  printed  notice  to  be  annexed. 

The  matters  required  to  be  contained  in  any  or  all  of  the  affidavits  specified 
in  the  last  section,  may  be  contained  in  one  affidavit,  where  the  same  person 
deposes  with  respect  to  them.  A  printed  copy  of  the  notice  of  sale  must  be 
annexed  to  each  affidavit ;  and  a  printed  co^j  of  each  notice  of  postpone- 
ment must  be  annexed  to  the  affidavit  of  publication,  and  to  the  affidavit  of 
sale.  BtU  one  copy  of.  the  notice  suffices  for  tuoo  or  more  affidavits^  v^here  they  all 
refer  to  it,  and  are  annexed  to  each  other,  and  filed  and  recorded  together.  [Am'd 
Ch.  399  OP  1882.    8ee  §  2.] 

t2398.  Affidavits  may  be  filed  and  recorded.  The  affidavits,  sped- 
in  the  last  two  sections,  may  be  filed  in  the  office  for  recording  deeds 
and  mortgages,  in  the  county  where  the  sale  took  place.  They  must  be 
recorded  at  length  by  the  officer  with  whom  they  are  filed,  in  the  proper 
book  for  recording  mortgages.  The  original  affidavits,  so  filed,  the  record 
thereof,  and  a  certified  copy  of  the  record,  are  presumptive  endence  of  the 
matters  of  fact  therein  stated,  with  respect  to  any  property  sold,  which  is 
situated  in  that  county.  Where  the  property  sold  is  situated  in  two  or  more 
counties,  a  copy  of  the  affidavits,  certified  by  the  officer  with  whom  the 
originals  are  filed,  may  be  filed  and  recorded  in  each  other  county,  wherein 
any  of  the  property  is  situated.  Thereupon  the  copy  and  the  record 
thereof  have  the  like  effect,  with  respect  to  tho  property  in  that  county,  aa 
if  the  originals  were  duly  filed  and  recorded  therein, 
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§  2399.  Note  upon  record  of  mortgage.  A  clerk  or  a  register,  who 
records  any  affidavits,  or  a  certifi.ed  copy  thereof,  filed  with  him,  must  make 
a  note,  upon  the  margin  of  the  recorder  the  mortgage,  in  his  office,  referring 
to  the  book  and  page,  or  the  copy  thereof,  where  the  affidavits  are  recorded. 

§  2400.  Deeds  not  necessary.  The  purchaser  of  the  mortgaged  prem- 
ises, upon  a  sale  conducted  as  prescribed  in  this  title,  obtains  title  thereto, 
against  all  persons  bound  by  the  sale,  without  the  execution  of  a  conveyance. 
Except  where  he  is  the  person  authorized  to  execute  the  power  of  sale,  such 
a  purchaser  also  obtains  title,  in  like  banner,  upon  payment  of  the  purchase- 
money,  and  compliance  with  the  other  terms  of  sale,  if  any,  without  the 
filing  and  recording  of  the  affidavits,  as  prescribed  in  the  last  section  but 
one.  But  he  is  not  bound  to  pay  the  purchase-money,  until  the  affidavits, 
specified  in  that  section,  with  respect  to  the  property  purchased  by  him,  are 
filed,  or  delivered  or  tendered  to  him  for  filing. 

§  2401.  Costs  allowed.  The  following  costs,  in  addition  to  the  expenses 
specified  in  the  next  section,  are  allowed,  in  proceedings  taken  as  prescribed 
in  this  title : 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement  of  a  sale, 
or  an  affidavit,  made  as  prescribed  in  this  title,  for  each  folio|  twenty-five 
cents ;  for  making  each  necessary  copy  thereof,  for  each  folio,  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required  or  expressly  per- 
mitted to  be  served  by  this  title,  and  for  affixing  each  copy  thereof,  required 
to  be  affixed  upon  the  court-house,  as  prescribed  in  this  title,  one  dollar. 

3.  For  superintending  the  sale,  and  attending  to  the  execution  of  the 
necessary  papers,  ten  dollars. 

§  2402.  Zazpenses  allowed.  The  sums,  actually  paid  for  the  following 
services,  not  exceeding  the  fees  allowed  by  law  for  those  services,  are 
allowed  in  proceedings,  taken  as  prescribed  in  this  title : 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices  of  postpone- 
ment, if  any,  for  a  period  not  exceeding  twenty-four  weeks. 

2.  For  the  services  specified  in  section  2390  of  this  act. 

3.  For  recording  the  affidavits;  and  also,  where  the  property  sold  iB 
situated  in  two  or  more  counties,  for  making  and  recording  uie  necessary 
certified  copies  thereof. 

4.  For  necessary  postage,  and  searches. 

§  2403.  Taxation  thereof  The  costsi  and  expenses  must  be  taxed,  upon 
notice,  by  the  clerk  of  the  county  where  the  sale  took  place,  upon  the  request 
and  at  the  expense  of  any  person  interested  in  the  payment  thereof.  Each 
provision  of  this  act,  relating  to  the  taxation  of  costs  in  the  supreme  court, 
and  the  review  thereof,  applies  to  such  a  taxation. 

§  2404.  Snzplns  money  to  be  paid  into  supreme  court  An  attorney 
or  other  person  who  receives  any  money,  arising  upon  a  sale,  made  as  pre- 
scribed in  this  title,  must,  within  ten  days  after  he  receives  it,  pay  into  the 
supreme  court  the  surplus,  exceeding  the  sum  due  and  to  become  due  upon 
the  mortgage,  and  the  costs  and  expenses  of  the  foreclosure,  in  like  manner 
and  with  like  effect,  as  if  the  proceedings  to  foreclose  the  mortgage  were 
taken  in  an  action,  brought  in  the  supreme  court,  and  triable  in  the  county 
where  the  sale  took  place. 

J  2405.  Claimant  of  surplus  money  to  file  petition.  A  person,  who 
,  at  the  time  of  the  sale,  an  interest  in  or  lien  upon  the  property  sold,  or 
a  part  thereof,  may,  at  any  time  before  an  order  is  made,  as  prescribed  in 
the  next  section  but  onsi  file  in  the  office  of  the  clerk  of  the  county,  where 

r  31 1  481 


§§  2406-2410.  CHANGE  OP  NAME. .  Tit  10,  Ch.  17. 

the  sale  took  place,  a  petition,  stating  the  nature  and  extent  of  his  claim, 
and  praying  for  an  order,  directing  the  payment  to  him  of  the  surplus 
money  or  a  part  thereof. 

§  2406.  Application  fior  snxpIriB  money.  A  person  filing  a  petition,  as 
prescribed  in  the  last  section,  may,  after  the  expiration  of  twenty  days  from 
the  day  of  sale,  apply  to  the  supreme  court,  at  a  term  held  within  the 
judicial  district,  embracing  the  county  where  his  petition  is  filed,  for  an 
order  pursuant  to  the  prayer  of  his  petition.  Notice  of  the  application 
must  be  served  in  the  manner  prescribed  in  this  act  for  the  service  of  a 
paper  upon  an  attorney  in  an  action,  upon  each  person,  who  has  filed  a  like 
petition,  at  least  eight  days  before  the  application  ;  and  also  upon  each  per- 
son, upon  whom  a  notice  of  sale  was  served,  as  shown  in  the  affidavit  of  sale 
or  upon  his  executor  or  administrator.  But  if  it  is  shown  to  the  court,  by 
affidavit,  that  service  upon  any  person,  required  to  be  served,  cannot  be  so 
made  with  due  diligence,  notice  may  be  given  to  him  in  any  manner  which 
the  court  directs. 

§  2407.  Order  for  distribntion.  Upon  the  presentation  of  the  petition 
with  due  proof  of  notice  of  application,  the  court  must  make  an  order,  refer- 
ring it  to  a  suitable  person,  to  ascertain  and  report  the  amount  due  to  the 
petitioner,  and  to  each  other  person,  which  is  a  lien  upon  the  surplus  money ; 
and  the  priorities  of  the  several  liens  thereupon.  Upon  the  coming  in  and 
confirmation  of  the  referee's  report,  the  court  must  make  such  an  order,  for 
the  distribution  of  the  surplus  money,  as  justice  requires. 

§  2408.  Umitation  of  last  four  8ection&  The  last  four  sections  do  not 
apply  to  surplus  money,  arising  upon  the  sale  of  real  property,  of  which  a 
decedent  died  seized,  where  Tetters  testamentary  or  letters  of  administra- 
tion, upon  the  decedent's  estate,  were,  within  four  years  before  the  sale, 
issued  from  a  surrogate's  court  within  the  State,  having  jurisdiction  to  issue 
them. 

§  2409.  Application  of  this  title  to  mortgages  to  the  State.  This 
title  does  not  affect  any  provision  of  law,  inconsistent  fhertwil/i,  especially 
relating  to  the  foreclosure  of  mortgages  t/O  the  people  of  the  State,  or  to  the 
commissioners  for  loaning  certain  moneys  of  the  United  States.  [Am'd  Ch  399 
OP  1882.     See  §  2.] 


TITLE  X. 

Proceedings  to  change  name* 

Section  2410.  Petition  by  individual. 

2411.  Petition  by  corporation. 

2412.  Contents  of  petition. 

2418.  Notice  of  presentation  of  petition. 

2414.  Order. 

2415.  When  change  to  take  effect. 

2416.  Substitution  of  new  name  in  pending  action  or  proceeding. 

2417.  Reports  by  clerks  to  state  officers. 

2418.  County  clerk's  return. 

§  2410.  Petition  by  IndlviduaL  A  petition  for  leave  to  assume  another  name  may  be 
made  by  a  re.sident  of  the  state  to  the  county  court  of  the  county  in  which  he  resides,  or, 
if  he  resides  in  the  city  of  New  York,  either  to  the  court  of  common  pleas  for  the  city 
and  county  of  New  York,  or  to  the  city  court  of  New  York,  or,  if  he  resides  in  tlie  city 
of  Brooklyn,  either  to  the  county  court  of  Kings  county  or  to  the  city  court  of  Brooklyn, 
or,  if  he  resides  in  the  city  of  Buffalo,  either  to  the  county  court  of  Erie  county  or  to  the 
superior  court  of  the  city  of  Buffalo.  The  petition  of  an  infant  shall  be  made  by  his 
general  guardian,  or  by  the  guardian  of  his  person,  or  by  his  next  friend.  [Am*d  by 
Ch.  366  of  1893.] 

^  2411..  Petition  by  corporation.  A  petition  to  assume  another  corporate  name  may 
be  made  by  a  domestic  corporation,  whether  incorporated  by  a  general  or  special  law,  to 
the  supreme  court  at  a  special  term  thereof,  held  in  the  judicial  district  in  which  its 
principal  business  office  shall  be  situated,  or,  if  it  be  other  tban  a  stock  corporation,  at 
a  special  term  held  in  the  judicial  district  in  which  its  certificate  of  incorporation  is  filed 
or  recorded,  or  in  which  its  principal  property  is  situated,  or  in  which  its  principal 

482 


Ch.  17,  Tit.  10.  CHANGE  OF  NAME.  §§  2412-2415. 

operations  are  or  theretofore  have  been  conducted.  If  it  be  a  banking:,  insurance  or 
railroad  corporation,  the  petition  must  be  authorized  by  a  resolution  of  the  directors  of 
the  corporation,  and  approved  if  a  banking  corporation,  by  the  superintendent  of  banks; 
if  an  insurance  corporation,  by  the  superintendent  of  insurance,  and  if  a  railroad  cor- 
poration, by  the  board  of  railroad  commissioners.  The  petition  to  change  the  name  of 
any  other  corporation  must  have  annexed  thereto  a  certificate  of  the  secretary  of  state, 
that  the  name  which  such  corporation  proposes  to  assume  is  not  the  name  of  any.  other 
domestic  corporation  or  a  name  which  he  deems  so  nearly  resembling  it,  as  to  be  calcu- 
lated to  deceive.    [Am'd  by  Ch.  366  OF  1893.J 

§  2412.  Contents  of  petition.  The  petition  must  be  in  writing,  signed  by  the  peti- 
tioner and  verified  in  like  manner  as  a  pleading  in  a  court  of  record,  and  must  specify 
the  grounds  of  the  application,  the  name,  age  and  residence  of  the  individual  whose 
name  is  proposed  to  be  changed,  and  the  name  which  he  proposes  to  assume,  and  if  the 
petitioner  be  a  corporation,  its  present  name,  and  the  name  it  proposes  to  assume,  which 
must  not  be  the  name  of  any  other  corporation,  or  a  name  so  nearly  resembling  it  as  to 
be  calculated  to  deceive;  and  if  it  be  a  railroad  corporation,  a  corporation  having  bank- 
ing  powers  or  the  power  to  make  loans  upon  pledges  or  deposits,  or  to  make  insurances, 
that  the  petition  has  been  duly  authorized  by  a  resolution  of  the  directors  of  the  cor- 
poration and  approved  by  the  pro()er  officer.     [Am'd  by  Ch.  866  OB'  1893.] 

^  2413.  Notice  of  presentation  of  petition.  If  the  petition  be  to  change  the  name  of 
an  infant,  and  is  made  by  the  infant's  next  friend,  notice  of  the  time  and  place  at  which 
the  petition  will  be  presented  must  be  served  upon  the  father,  or  if  he  is  dead  or  cannot 
be  found,  upon  the  mother,  or  if  both  are  dead  or  cannot  be  found,  upon  the  general 
guardian  or  uardian  of  the  person  of  the  infant,  in  like  manner  as  a  notice  of  a  motion 
upon  an  attorney  in  an  action,  unless  it  appears  to  the  satisfaction  of  the  court  that  the 
infant  has  no  father  or  mother,  or  that  both  reside  without  the  state  or  cannot  be  found, 
and  that  he  has  no  guardian  residing  within  this  state,  in  which  case  the  court  may  dis- 
pense with  notice  or  require  notice  to  be  given  to  such  persons  and  in  such  manner  as 
the  court  thinks  proper.  If  the  petition  be  made  by  a  corporation  located  elsewhere 
than  in  the  city  and  county  of  New  York,  notice  of  the  presentation  thereot  shall  be 
published  for  sis  weeks  in  the  paper  at  Albany  in  which  notices  by  state  officers  are 
authorized  by  law  to  be' published,  and  in  a  newspaper  of  every  county  in  which  such 
corporation  shall  have  a  business  office,  or  if  it  has  no  business  office,  of  the  county  in 
which  its  principal  corporate  property  is  situated  or  in  which  its  operations  are  or  there- 
tofore have  been  principally  conducted,  which  newspaper,  if  it  be  a  banking  corporation, 
shall  be  designated  by  the  superintendent  of  banks,  if  an  insurance  corporation,  by  the 
superintendent  of  insurance,  or  if  a  railroad  corporation,  by  the  railroad  commissioners. 
In  the  city  and  county  of  New  York  such  notice  shall  be  published  for  six  weeks  in  two 
daily  newspapers  published  in  such  county     [Am'd  by  Ch.  366  of  1893.] 

§  2414.  Order.  If  the  court  to  which  the  petition  is  presented  is  satisfied  thereby,  or 
by  the  affidavit  and  certificate  presented  therewith,  that  the  petition  is  true,  and  that 
there  is  no  reasonable  objection  to  the  change  of  name  proposed,  and  if  the  petition  be 
to  change  the  name  of  an  infant,  that  the  interests  of  the  infant  will  be  substantially 
promoted  by  the  change,  and,  if  the  petitioner  be  a  corporation,  that  the  petition  has 
been  duly  authorized  and  that  notice  of  the  presentation  of  the  petition,  if  required  by 
law,  has  been  made,  the  court  shall  make  an  order  authorizing  the  petitioner  to  assume 
the  name  proposed  on  a  day  specified  therein,  not  less  than  thirty  days  after  the  entry 
of  the  order.  The  order  shall  be  directed  to  be  entered  and  the  papers  on  which  it  was 
granted  to  be  filed  within  ten  days  thereafter  in  the  clerk's  office  of  the  county  in  which 
the  petitioner  resides  if  he  be  an  individual,  or  in  the  office  of  the  clerk  of  the  court  of 
common  pleas  of  the  city  and  county  of  New  York  if  the  order  be  made  by  that  court,  or  in 
the  office  of  the  clerk  of  the  city  court  of  New  York  if  the  order  be  made  by  that  court, 
or,  if  the  petitioner  be  a  corporation,  in  the  office  of  the  clerk  of  the  county  in  which  its 
certificate  of  incorporation,  if  any,  shall  be  filed,  or  if  there  be  none  filed,  in  which  its 
principal  office  shall  be  located,  or  if  it  has  no  business  office,  in  the  county  in  which 
its  principal  property  is  situated,  or  in  which  its  operations  are  or  theretofore  have  been 
principally  conducted,  or  in  the  office  of  the  clerk  of  the  county  in  which  the  special 
term  granting  the  order  is  held  ;  and,  if  the  petitioner  be  a  corporation,  that  a  certified 
copy  of  such  order  shall,  within  ten  days  after  the  entry  thereof,  be  filed  in  the  office  of 
the  secretary  of  state  ;  and  also,  if  it  be  a  banking  corporation,  in  the  office  of  the  super- 
intendent of  banks,  or  if  it  be  an  insurance  corporation,  in  the  office  of  the  superintendent 
of  insurance,  or  if  it  be  a  railroad  corporation,  in  the  office  of  the  board  of  railroad  com- 
missioners. Such  order  shall  also  direct  the  publication,  within  ten  days  after  the  entry 
thereof  of  a  copy  thereof  in  a  designated  newspaper,  in  the  county  in  which  the  order 
is  directed  to  be  entered,  at  least  once  if  the  petitioner  be  an  individual,  or  if  the  peti- 
tioner be  a  corporation,  once  in  each  week  for  four  successive  weeks.  The  county  clerk, 
in  whose  office  an  order  changing  the  name  of  a  corporation  is  entered,  shall  record  the 
same  at  length  in  the  book  kept  in  his  office  for  recording  certificates  of  incorporation. 
[Am'd  by  Ch.  366  of  1893.] 

g  2415.  When  change  to  take  e£Fect  If  the  order  shall  be  fully  complied  with,  and 
within  twenty  days  after  the  making  of  the  order,  an  affidavit  of  the  publication  thereof 
shall  be  filed  and  recorded  in  the  office  in  which  the  order  is  entered,  and  in  each  office 
in  which  certified  copies  thereof  are  required  to  be  filed,  if  any,  the  petitioner  shall,  on 
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and  after  the  daj  specified  for  that  parpose  in  the  order,  be  known  by  tlie  name  which 
he  is  hereby  authorized  to  assame,  and  by  no  other  name.     [Am'o  bt  Ch.  366  of  1893.] 

§  2416.  Substitution  of  new  name  in  pending  aotion  or  proceeding.  An  action  or 
special  proceeding,  civil  or  criminal,  commenced  by  or  against  a  person  whose  name  is 
so  changed  shall  not  abate,  nor  shall  any  relief,  recovery  or  other  proceeding  therein  be 
prevented,  impeded  or  impaired  in  consequence  of  such  change  of  name.  The  plaintiff 
in  the-  action  or  the  party  instituting  the  special  proceeding,  or  the  people,  as  the  case 
requires,  may,  at  any  time,  obtain  an  order  amending  any  ^f  the  papers  or  proceedings 
therein,  by  the  substitution  of  the  new  name,  without  costs  and  without  prejudice  to 
the  action  or  proceeding.     [Am'd  bt  Gh.  366  of*  1893.] 

g  2417.  Reports  by  derks  to  state  officers.  The  clerk  of  each  county  and  of  each 
court,  shall  annually,  in  the  month  of  December,  report  to  the  secretary  of  state  all 
changes  of  names  of  individuals  or  of  corporations,  which  have  been  made  in  pursuance 
of  orders  filed  in  their  respective  offices  during  the  past  year  and  since  the  last  previous 
report,  and  also  report  in  like  manner  to  the  superintendent  of  banks  all  changes  of  the 
names  of  banking  corporations,  and  to  the  superintendent  of  insurance  all  changes  of 
names  of  corporations  authorized  to  make  insurances.  The  secretary  of  state  must  cause 
to  be  published,  in  the  next  volume  of  the  session  laws  a  tabular  statement  showing  the 
orifi^inal  name  of  each  person  and  corporation  and  the  name  which  he  or  it  has  been 
authorized  to  assume.     [Am'd  bt  Gu.  366  of  1893.] 

§  2418.  County  clerk's  return.  The  clerk  of  each  county,  except  the  county  of  New 
York,  and  the  clerk  of  the  court  of  common  pleas  for  the  city  and  county  of  New  York, 
and  the  city  court  of  New  York  must,  annually,  in  the  month  of  December,  make  a  re- 
turn to  the  secretary  of  state  of  all  the  changes  of  names  of  persons  which  have  been 
made  within  his  county  since  his  last  return,  as. prescribed  in  this  title.  The  secretary 
of  state  must  cause  to  be  published,  from  those  returns,  in  the  next  volume  of  the  ses- 
sion laws,  a  tabular  statement  showing  the  original  name  of  each  person,  and  the  name 
which  he  has  been  authorized  to  assume.    [Am'D  bt  Gh.  194  OF  1^7.] 


TITLE  XI. 
Proceedings  for  the  voluntary  dieeohition  of  a  corporatiatu 

Bmmov  3419.  When  a  majority  of  directors,  etc.,  may  petition  for  dissolutioB. 

2420.  Id. ;  when  they  are  equally  divided. 

2421.  Contents  of  petition. 

2422.  Afiidavit  to  be  annexed. 

2423.  Presentation  of  petition,  etc    Order  to  show  cause. 

2424.  Order  to  be  published. 

2425.  Id. ;  to  be  served  on  creditors  and  stockholders. 

2426.  Hearing. 

2427.  Id. ;  on^nal  papers  may  be  used. 

2428.  Application  for  final  order. 

2429.  Final  order. 

2480.  Certain  sales,  etc.,  void. 

2431.  Certain  coiporations  excepted  from  this  title. 

§  2419.  Wlien  a  mcgoxity  of  directoxB,  etc.,  may  petition  for  diaao- 
lution.  If  a  majority  of  the  directors,  trustees,  or  other  officers,  having  the 
management  of  the  concerns  of  a  corporation  created  by  or  under  the  laws 
of  the  State,  discover  that  the  stock,  effects,  and  other  property  thereof  are 
not  sufficient  to  pay  all  just  demands,  for  which  it  is  liable,  or  to  afford  a 
reasonable  security  to  those  who  may  deal  with  it ;  or  if,  for  any  reason, 
they  deem  it  beneficial  to  the  interest  of  the  stockholders,  that  the  corpora- 
tion should  be  dissolved ;  they  may  present  a  petition,  to  the  supreme  court, 
or  to  a  superior  city  court  of  the  city  where  the  principal  office  of  the 
corporation  is  located,  praying  for  a  final  order  dissolving  the  corporation^ 
as  prescribed  in  this  title. 

§  2420.  Id. ;  when  they  are  equally  divided.  If  a  corporation,  created 
nnder  a  general  statute  of  the  State  for  the  formation  of  corporations,  has 
an  even  nnmber  of  trustees  or  directors,  who  are  equally  divided,  respecting 
the  management  of  its  affairs,  and  the  entire  stock  of  the  corporation  is>  at 
that  time,  owned  by  the  tnistees,  or  directors,  or  is  so  divided,  that  one-half 
thereof  is  owned  or  controlled  by  persons  favoring  the  course  of  one-half  of 
the  trustees  or  directors,  and  one-half  by  persons  favoring  the  course  of  the 
other  half  of  them,  the  trustees  or  directors,  or  one  or  more  of  them,  may 
present  a  petition  as  prescribed  in  the  last  section.    But  this  section  does 
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not  apply  to  a  savings  bank,  a  trast  company,  a  safe  deposit  company,  or  a 
corporation  formed  to  rent  safes  in  burglar  and  fire-proof  vaults,  or  for  the 
construction  or  operation  of  a  railroad,  or  for  aiding  in  the  construction 
thereof,  or  for  carrying  on  the  business  of  banking  or  insurance,  or  intended 
to  derive  a  profit  from  the  loan  or  use  of  money. 

§  2421.  Contents  of  petition.  The  petition  must  show  that  the  case  is 
one  of  those  specified  in  the  last  two  sections,  and  must  state  the  reasons, 
which  induce  the  petitioner  or  petitioners  to  desire  the  dissolution  of  the 
corporation.  A  schedule  must  be  annexed  to  the  petition,  containing  the 
following  matters,  as  far  as  the  petitioner  or  petitioners  know,  or  have  the 
means  of  knowing  the  same : 

1.  A  full  and  true  account  of  all  the  creditors  of  the  corporation,  and  of  all 
unsatisfied  engagements,  entered  into  by,  and  subsisting  against,  the  cor- 
poration. 

2.  A  statement  of  the  name  and  place  of  residence  of  each  creditor,  and 
of  each  person  with  whom  such  an  engagement  was  made,  and  to  whom  it 
is  to  be  performed,  if  known ;  or,  if  either  is  not  known,  a  statement  of  that 
fact. 

3.  A  statement  of  the  sum  owing  to  each  creditor,  or  other  person  specified 
in  the  last  subdivision,  and  the  nature  of  each  debt,  demand  or  other 
engagement. 

4.  A  statement  of  the  true  cause  and  consideration  of  the  indebtedness  to 
each  creditor. 

5.  A  full,  just,  and  true  inventory  of  all  the  property  of  the  corporation, 
and  of  all  the  books,  vouchers,  and  securities,  relating  thereto. 

6.  A  statement  of  each  incumbrance  upon  the  property  of  the  corporation, 
by  judgment,  mortgage,  pledge,  or  otherwise. 

7.  A  full,  just,  and  true  account  of  the  capital  stock  of  the  corporation, 
specifying  the  name  of  each  stockholder ;  his  residence,  if  it  is  known,  or  if 
it  is  not  mown,  stating  that  fact;  the  number  of  shares  belonging  to  him ; 
the  amount  paid  in  upon  his  shares ;  and  the  amount  still  due  thereupon. 

§  2422.  Affidavit  to  be  annexed.  An  affidavit,  made  by  each  of  the 
petitiotiers,  to  the  effect  that  the  matters  of  fact,  stated  in  the  petition  and 
the  schedule,  are  just  and  true,  so  far  as  the  affiant  knows  or  has  the  means 
of  knowing  the  same,  must  be  annexed  to  the  petition  and  schedule. 

§  2423.  Presentation  of  petition*  etc  Order.  Whei*e  the  petition  is 
addressed  to  the  supreme  court,  the  papers  must  be  presented  at  a  term  of 
that  court,  held  within  the  judicial  district,  embracing  the  county  wherein 
the  principal  office  of  the  corporation  is  located.  In  a  case  specified  in 
section  two  thousand  four  hunared  and  twenty  of  this  act,  the  court  may, 
in  its  discretion,  entertain  or  dismiss  the  application.  Where  it  entertains 
the  application,  or  where  the  case  is  one  oi  those  specified  in  section  two 
thousand  four  hundred  and  nineteen  of  this  act,  the  court  must  make 
an  order,  requiring  all  persons  interested  in  the  corporation  to  show  cause 
before  it,  or  before  a  referee  designated  in  the  order,  at  a  time  and  place 
therein  specified,  not  less  than  three  months  after  the  granting  of  the  oixler. 
why  the  corporation  should  not  be  dissolved  The  order  must  be  entered, 
and  the  papers  must  be  filed,  withm  ten  days  after  the  order  is  made,  with 
the  clerk  of  the  court,  or,  in  the  supreme  court,  with  the  clerk  of  the 
county  where  the  principal  office  of  the  corporation  is  located.  //'  it  shall 
he  made  to  appear  to  the  satisfaction  of  the  court  that  the  corporation  ?*>  insol- 
vent, the  court  may  at  any  stage  of  tlie  j^roceeding  hejore  final  order,  on  mofi'Ot 
of  the  petitioners  on  notice  to  Vie  Attorney- General,  or  on  motion  of  the  Attor- 
ney-General on  notice  to  t/ie  corporation,  ajqwint  a  tnnporary  v  reiver  of  th** 
pro}}€riy  of  the  corporation,  which  receiver  shall  have  all  the  powers  and.  be 
subject  to  all  the  duties  that  are  defined  as  belonging  to  temporary  receivers 
ajypointed  in  an  action,  iVi  section  one  thousand  seven  hundred  and  eighty- 
eight  of  this  act  The  court  may  also  in  its  discretion,  at  any  stage  in  the 
proceeding  after  such  appointment  upon  like  motion  and  notice,  confer  upon 
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ayid  liabilitieJi  of  a  2^rmcin()U  revnrfir,  or  as  innch  thereof  as  it  ildnhs  jJ^oper, 
except  that  he  shall  not  lualce  any  final  distribution  among  (lie  creditors  and 
stockJiolders,  before  fi7ial  order  in  the  proceedings,  unless  he  is  specially  directed 
so  to  do  by  the  court  Jfsuch  receiver  be  appointed,  the  court  may  in  its  dis- 
cretiony  on  like  motion  and  notice,  unth  or  without  security,  at  any  stage  of 
the  proceeding  be/ore  the  final  order,  grant  an  injunction,  restraining  the  cred- 
itors of  the  corporation  from  bringing  any  action  against  the  said  corporaiion 
for  Vie  recovery  of  a  sum  of  money,  or  from  taking  any  further  proceedings  in 
such  an  action  theretofore  commenced.  Such  injunction  shall  have  the  same 
effect  aud  l>e  subject  to  the  same  promsions  of  law  as  if  each  creditor  upon  whom 
it  he  served  was  named  therein,      f  A'mI)  Ck  314  OF  1889  ] 

§  2424.  Order  to  be  published.  A  copy  of  the  order  must  be  published, 
as  prescribed  therein,  at  least  once  in  each  of  the  three  weeks  immediately 
preceding  the  time  fixed  therein  for  showing  cause,  in  the  newspaper  printed 
at  Albany,  in  which  legal  notices  are  required  to  be  published;  and  also  in 
one  or  more  newspapers,  specified  in  the  order,  published  in  the  d^  or 
county  wherein  the  order  is  entered. 

§  2426.  Id. ;  to  be  served  on  creditors  and  stockholdeiB.  A  copy  of 
the  order  must  also  be  served  upon  each  of  the  persons  specified  in  the 
schedule  as  a  creditor  or  stockholder  of  the  corporation,  or  as  a  person  to 
whom  an  engagement  of  the  corporation  is  to  be  performed,  other  than  a 

gerson  whose  residence  is  stated  to  be  unknown,  or  to  be  without  the  United 
tates.  The  service  must  be  made  either  personally,  at  least  twenty  dayr 
before  the  time  appointed  for  the  hearing;  or  by  depositing  a  copy  of  the 
order,  at  least  forty  days  before  the  time  so  appointed,  in  the  post-office, 
inclosed  in  a  postpaid  wrapper,  addressed  to  the  person  to  be  served,  at  his 
residence,  as  stated  in  the  schedule. 

§  2426.  Hearings  At  the  time  and  place  specified  in  the  order,  or  at  the 
time  and  place  to  which  the  hearing  is  adjourned,  the  court  or  the  referee, 
must  hear  the  allegations  and  proofs  of  the  parties,  and  determine  the  facts. 
If  a  referee  was  not  designated  in  the  order  to  show  cause,  the  court  may, 
in  its  discretion,  appoint  a  referee  when  or  after  the  order  is  returnable. 
The  decision  of  the  court,  or  the  report  of  the  referee,  must  be  in  writing, 
and  must  be  made  and  filed  with  all  convenient  speed.  It  must  contain  a 
statement  of  the  effects,  credits,  and  other  property,  and  of  the  debts  and 
other  engagements,  of  the  corporation,  and  of  all  other  matters  pertaining  to 
its  affairs. 

§  2427.  Id. ;  original  papers  may  be  used.  The  court  or  the  referee  is 
entitled  to  use,  upon  the  hearing,  the  original  petition,  and  the  schedules 
annexed  thereto ;  and  the  clerk  must  transmit  them  accordingly,  upon  the 
written  order  of  the  judge  or  of  the  referee.  In  that  case,  they  must  be 
returned  with  the  decision  or  report.  ^ 

8  2428.  Appli^eation  for  final  order.    Where  the  hearing  is  before  a 

reieree,  a  motion  for  a  final  order  must  be  made  to  the  court,  upon  notice  to 
each  person  who  has  made  himself  a  party  to  the  proceedings,  by  filing  with 
the  clerk,  before  the  close  of  the  hearing,  a  notice  of  his  appearance,  in  per- 
son or  by  attorney,  specifying  a  post-office  within  the  State,  where  such  a 
notice  may  be  served.  The  notice  may  be  served  as  prescribed  in  this  act 
for  the  service  of  a  paper  upon  an  attorney  in  an  action.  Where  the  hear- 
ing was  before  the  court,  a  motion  for  a  final  order  may  be  made  imme- 
diately, or  at  such  a  time  and  upon  such  a  notice  as  the  court  prescribes. 

§  2429.  Final  order.  Upon  an  application  for  a  final  order,  if  it  appears 
to  the  court,  in  a  case  specified  in  section  2419  of  this  act,  that  the  corpora- 
tion is  insolvent,  or  in  a  case  specified  either  in  that  section,  or  in  section 
2420  of  this  act,  that,  for  any  reason,  a  dissolution  of  the  corporation  will  be 
beneficial  to  the  interests  of  the  stockholders,  and  not  injurious  to  the  public 
int.erests,  the  court  must  make  a  final  order,  dissolving  the  corporation,  and 
aj^.ointing  one  or  more  receivers  of  its  propertv.  "Tnon  the  entry  of  the 
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order,  the  corporation  is  dissolved.  The  court  may,  in  its  discretion,  appoint 
a  director,  trustee,  or  other  officer,  or  a  stockholder  of  the  corporation,  a 
receiver  of  its  property. 

§  2430.  Certain  eales,  etc.,  void.  A  sale,  assignment,  mortgage  convey« 
ance,  or  other  transfer,  of  any  property  of  a  corporation,  made  after  the  filing 
of  a  petition  as  prescribed  in  this  title,  in  payment  of,  or  as  security  for,  an 
existing  or  prior  debt,  or  for  any  other  consideration ;  or  a  judgment  there- 
after rendered  against  the  corporation  by  confession,  or  upon  the  acceptance 
of  an  offer,  is  absolutel}r  void,  as  against  the  receiver  appointed  in  the  spedal 
proceeding,  and  as  against  the  creditors  of  the  corporation. 

§  243  K  Certain  corporations  excepted  from  this  title.  This  title  does 
not  apply  to  an  incorporated  library  society,  to  a  religious  corporation,  or  to 
a  select  school  or  academy,  incorporated  by  the  regents  of  the  university  or 
by  the  Legislature,  or  to  a  municipal  or  other  political  corporation.  In  the 
case  of  corporations  affected  by  the  provisions  of  this  title  and  not  having  stock' 
holdersy  it  shall  be  sufficient  for  the  purposes  of  this  title  to  notify,  naine  and  rrfer 
to  the  "  members  "  of  such  corporations  instead  of  "  stockholders  "  as  herein  pro* 
vided.     [Am'd  Ch.  406  of  1884.] 


TITLE  XIL 

Proceedings  supplementary  to  an  execution  against  property, 

Abticlb  1.  Proceedings  to  compel  an  examination  of  the  judgment  debtor*  and  of  bla 
debtor  or  bailee. 
2.  The  receiver. 

ARTICLE  FIRST, 

pROOSBDnros  to  comfbl  an  Examination  of  thb  Judombnt  Dbbtor,  and  of  his  Dbbtob  ob 

Bailbb. 

Sbotion  2433.  The  different  remedies  under  this  title. 

2433.  Nature  of  the  remedies.    Review  of  orders, 

2434.  What  judge  may  entertain  the  proceedings. 

2435.  Order  to  examine  judgment  debtor  after  return  of  execution. 

2436.  Id. ;  befo]*e  i*etum  of  execution. 

2437.  Warrant  of  arrest  instead  of  order. 

2438.  Id. ;  after  the  order  has  been  made. 

2439.  Warrant ;  how  vacated,  etc. 

2440.  Undertaking  may  be  required,  etc. 

2441.  Order  to  examine  persons  having  property,  etc.,  of  judgment  debtor. 

2442.  Either  order  may  i*equire  attendance  before  a  referee. 

2443.  Reference  may  be  omered  at  any  time. 

2444.  Pi'oceedings  upon  examination ;  adjournment. 

2445.  Referee  to  be  sworn. 

2446.  Order  i)ermitting  person  indebted  to  pay  debt  to  sheriff. 

2447.  Order  requiring  delivery  of  money  or  property  to  sheriff  or  receiver. 

2448.  Duty  of  the  sheriff. 

2449.  Mow  money  or  property  applied  to  pay  the  judgment. 

2450.  Balance  to  be  paid  or  delivered  to  judgment  debtor,  etc 

2451.  Judge  may  enjoin  transfer,  etc.,  of  property. 

2452.  Mooe  of  service  of  certain  ordera. 

2453.  Service  of  a  warrant. 

2454.  How  proceedings  discontinued  or  dismissed. 

2455.  Costs  to  judgment  creditor. 

2456.  Id. ;  to  judgment  debtor,  etc. 

2457.  Disobeciience  to  order ;  how  punished. 

2458.  Upon  what  judgment,  and  to  what  county,  the  execution  must  have  issued. 

2459.  In  what  county  judgment  debtor,  his  bailee,  etc.,  must  attend. 

2460.  No  peraon  excused  from  answering  on  the  ground  of  fraud. 

2461.  Pi*oceeding8  where  judgment  is  against  joint  debtora. 

2462.  Proceedings  commenced  before  one  judge  may  be  continued  before  another, 

2463.  Cases  where  this  chapter  is  not  applicable;  what  pi'operty  cannot  be 

,  reached 
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g  2482.  The  different  remedies*  under  tblB  title.  This  title  provides 
for  three  distinct  remedies,  as  follows : 

1.  An  order  made  or  a  warrant  issued  a^^ainst  a  judgment  debtor,  after 
the  return  of  an  execution. 

2.  An  order  made  or  a  warrant  issued  against  a  judgment  debtor,  after 
the  issuing  and  before  the  return  of  an  execution, 

3.  An  order,  made  after  the  issuing,  and  either  before  or  after  the  return, 
of  an  executiou,  against  a  person  who  has  property  of  the  judgment  debtor, 
or  is  indebted  to  him. 

The  proceedings  under  subdivision  third  of  this  section,  may  be  pursued, 
either  alone,  or  simultaneously  with  the  proceedings  under  either  subdivision 
first  or  subdivision  second. 

§  2433.  Nature  of  tbe  remedie&  Review  of  orders.  Each  of  those 
remedies  is  a  special  proceeding.  But  an  order,  made  in  the  course  thereof, 
can  be  reviewed  only  as  follows : 

1.  An  order,  made  by  a  judge,  out  of  court,  may  be  vacated  or  modified 
hy  the  judge  who  made  it,  as  if  it  was  made  in  an  action ;  or  it,  or  the  order 
of  the  judge  vacating  or  modifying  it,  may  be  vacated  or  modified,  upon 
motion,  by  the  court  out  of  which  the  execution  was  issued* 

2.  Where  the  execution  was  issued  out  of  a  county  court,  an  appeal  from 
an  order,  made  in  the  course  of  the  proceedings,  may  be  taken  in  like  man- 
ner, as  if  the  order  was  made  in  an  aotion  brought  in  the  same  court. 

§  2434.  Wbat  Judge  may  entertain  the  proceedings.  Bitfaer  special 
proceeding  may  be  instituted  before  a  judge  of  the  court  out  of  which,  or 
the  county  judge,  the  special  county  judge,  or  the  special  surrogate^  of  the 
county  to  which  the  execution  was  issued ;  or  where  it  was  issued  to  the 
city  and  county  of  New  York  from  a  court  other  than  the  marine  court  of 
that  city,  before  a  judge  of  the  court  of  pommon  pleas  for  that  city  and 
county.  Where  the  execution  was  issued  out  of  a  court  other  than  the  su- 
preme court,  and  it  is  shown  by  affidavit  that  each  of  the  judges,  before 
whom  the  special  proceedings  might  be  instituted  as  prescribed  by  this  sec- 
tion, is  absent  from  the  county,  or  for  any  reason  unable  or  disqualified  to 
act,  the  special  proceedings  may  be  instituted  before  a  justice  of  the  su- 
preme court.  In  that  case,  if  he  does  not  reside  within  the  judicial  district 
embracing  the  county  to  which  the  execution  was  issued,  the  order  made  or 
warrants  issued  by  him  must  be  returnable  to  a  justice  of  the  supreme  court, 
residing  in  that  district,  or  the  county  judge,  or  the  special  county  judge,  or 
special  surrogate^  of  that  or  an  adjoining  county,  as  directed  in  the  order  or 
warrant.     [Am'd  Ch.  683  op  1881 ;  Ch.  407  op  1884.] 

§  2436.  Order  to  examine  judgment  debtor  after  retom  of  execution. 
At  any  time  within  ten  years  after  the  return,  wholly  or  partly  unsatisfied, 
of  an  execution  against  property,  issued  upon  a  judgment,  as  prescribed  in 
section  2458  of  this  act,  the  judgment  creditor,  upon  proof  of  the  facts,  by 
affidavit,  or  other  competent  written  evidence,  is  entitled  to  an  order,  requir- 
ing the  judgment  debtor  to  attend  and  be  examined  concerning  his  prop- 
erty, at  a  time  and  place  specified  in  the  order. 

§  2436.  Id. ;  before  return  of  execution.  At  any  time  after  the  issuing 
of  an  execution  against  property,  as  prescribed  in  section  2458  of  this  act, 
and  before  the  return  thereof,  the  judgment  creditor,  upon  proof,  by  affida- 
vit, or  other  competent  written  evidence,  that  the  judgment  debtor  has  prop- 
erty, which  he  unjustly  refuses  to  apply  towards  the  satisfaction  of  the  judg- 
ment, is  entitled  to  an  order,  requiring  the  judgment  debtor  to  attend  and 
be  examined  concerning  his  property,  at  a  time  and  place  specified  in  the 
order. 

§  2437.  Warrant  of  axrest  instead  of  order.  Upon  proof  entitling  a 
judgment  creditor  to  an  order,  under  either  of  the  last  two  sections ;  and 
also  proof,  by  affidavit,  to  the  satisfaction  of  the  judge,  that  there  is  danger 
that  the  judgment  debtor  will  leave  the  State,  or  conceal  himself,  and  l£at 

488 


Clul7,TiL  12.  PROCEEDINGS  SUPPLEMENTARY,  ETC.  §§  2438-2442. 

theie  is  reason  to  believe  that  he  has  property,  which  he  unjustly  refuses  to 
apply  to  the  payment  of  the  judgment ;  the  judge  may,  instead  of  making 
an  order,  issue  a  warrant  under  nis  hand,  reciting  the  facts,  and  requiring 
the  sheriff  of  any  county,  where  the  judgment  debtor  may  be  found,  to  arrest 
him,  and  bring  him  before  the  same  judge,  or  before  another  iudge,  if  th© 
case  is  one  where  the  warrant  must  be  returnable  to  another  judge. 

t2438.  Id. ;  after  the  order  has  been  made.  Where  the  facts,  speci- 
in  the  last  section,  are  made  to  appear,  as  therein  stated,  at  any  time 
after  the  making  of  an  order,  requiring  the  judgment  debtor  to  attend  and 
be  examined,  and  before  the  close  of  his  examination,  the  judge  may  issue 
a  warrant,  as  therein  prescribed ;  ;and,  if  necessary,  may  direct  the  adjourn- 
ment, or,  if  the  return  day  of  the  order  has  elapsed,  the  continuance  of  the 
proceedings  under  the  order,  until  after  the  return  of  the  warrant,  and  hia 
decision  thereupon. 

§  2439.  "Warrant,  how  vacated,  etc.  A  warrant,  issued  as  prescribed 
in  the  last  two  sections,  may  be  vacated  or  modified,  as  prescribed  in  section 
2433  of  this  act,  with  respect  to  an  order. 

§  2440.  nndertaking  may  be  required,  etc.  Where  a  judgment  debtor 
has  been  arrested  and  brought  before  a  judge,  by  virtue  of  a  warrant,  issued 
as  prescribed  in  this  article ;  and  it  appears,  to  the  satisfaction  of  the  judget 
from  his  examination,  or  other  proof,  that  there  is  danger  that  he  will  leave 
the  State,  or  conceal  himself,  and  that  he  has  property,  which  he  has  unjustly 
refused  to  apply  to  the  satisfaction  of  the  judgment ;  the  judge  may  make 
an  order,  requiring  him  to  give  an  undertaking,  with  one  or  more  sureties, 
in  a  sum  fixed  and  within  a  time  specified  in  the  order,  to  the  effect,  that  he 
will,  from  time' to  time,  as  the  judge  directs,  attend  before  the  jud^e,  or 
before  a  referee,  appointed  or  to  be  appointed  in  the  proceedings ;  ana  that 
he  will  not,  until  discharged  from  arrest  by  virtue  of  the  warrant,  dispose 
of  any  of  his  property,  which  is  not  exempted  from  seizure  by  section  2463 
of  this  act.  If  he  fails  to  comply  with  the  order,  the  judge  must  forthwith, 
by  warrant,  commit  him  to  prison,  there  to  remain  untu  the  close  of  the 
examination,  or  the  giving  of  the  required  undertaking;  except  that  the 
pudge  may  direct  the  sheriff  to  produce  him,  from  time  to  time,  as  required 
in  the  course  of  the  proceedings. 

8  2441.  Order  to  examine  person  having  property,  etc.,  of  judgment 
debtor.  Upon  proof,  by  affidavit,  or  other  competent  written  evidence,  to 
the  satisfaction  of  the  judge,  that  an  execution  against  property  has  been 
issued,  as  prescribed  in  section  2458  of  this  act,  and  either  that  it  has  been 
returned  wholly  or  partly  unsatisfied,  of  that  it  has  not  been  returned ;  and 
also  that  any  person  or  corporation  has  personal  property  of  the  judgment 
debtor,  exceeding^ten  dollars  in  value,  or  is  indebted  to  him  in  a  sum  exceed* 
ing  ten  dollars;  the  judgment  creditor  is  entitled  to  an  order,  requiring 
that  person  or  corporation  to  attend  and  be  examined  concerning  the  debt, 
or  other  property,  at  a  time  and  place  specified  in  the  order.  The  judije 
may,  in  his  discretion,  require  notice  of  the  subsequent  proceedings  to  be 
given  to  the  judgment  debtor,  in  such  a  manner  as  he  deems  ju»t.  But  a 
receiver  shall  not  be  appointed  without  such  a  notice ;  except  as  otherwise 
prescribed  in  article  second  of  this  title. 

8  2442.  Either  order  may  reqnire  attendance  before  a  refoxea    An 

Older,  requiring  a  person  to  attend  and  be  examined,  made  pursuant  to  any 
provision  of  this  article,  must  require  him  so  to  attend  and  be  examined, 
either  before  the  judge  to  whom  the  order  is  returnable,  or  before  a  referee 
designated  therein.     Where  the  examination  is  taken  before  a  referee,  he 
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must  certify,  to  the  judge  to  whom  the  order  is  retomable*  all  the  evidence 
and  the  other  proceedings  taken  before  him. 

§  2443.  Reference  may  be  ordered  at  any  time.  At  any  sta^e  of  the 
proceedings,  the  judge  to  whom  the  order  is  returnable  may,  in  his  discre* 
tion,  make  an  order,  directing  that  any  other  examination,  or  testimony,  be 
'  taken  by,  or  that  a  question  arising  be  referred  to,  a  referee,  designated  in 
the  order.  Where  a  question  is  so  referred,  the  referee  may  be  cmrected  to 
report  either  the  evidence  or  the  facts. 

§  2444.  FroceediugB  upon  examination ;  a^joomment  Upon  an 
examination  under  this  article,  ea«ch  answer  of  a  party  or  witness  examined 
must  be  under  oath.  A  corporation  must  attend  by,  and  answer  under  the 
oath  of,  an  officer  thereof ;  and  the  judge  may,  in  his  discretion,  specify  the 
officer.  Either  party  may  be  examined  as  a  witness,  in  his  own  behalf,  and 
may -produce  and  examine  other  witnesses,  as  upon  the  trial-of  an  action. 
The  judge  or  referee  may  adjourn  any  proceedings,  under  this  article,  from 
time  to  time,  as  he  thinks  proper. 

§  2445.  Referee  to  be  sworn.  Unless  the  parties  expressly  waive  the 
referee's  oath,  a  referee,  appointed  as  prescribed  in  this  article,  must,  before 
entering  upon  an  examination,  or  taking  testimony,  subscribe  and  take  an 
oath,  that  he  will  faithfully  and  fairly  discharge  his  duty  upon  the  reference, 
and  make  a  just  and  true  report,  according  to  the  best  of  his  understanding. 
The  oath  may  be  administered  by  an  officer  designated  in  section  842  of  this 
act,  and  must  be  returned  to  the  judge,  with  the  report  or  testimony. 

§  2446.  Order  permitting  person  indebted  to  pay  debt  to  s^ieriS   At 

any  time  after  the  commencement  of  a  special  proceeding,  authorized  by 
this  article,  and  before  the  appointment  of  a  receiver  therein,  or  the  exten- 
sion of  a  receivership  thereto,  the  judge,  by  whom  the  order  or  warrant  was 
granted,  or  to  whom  it  is  returnable,  may,  in  his  discretion,  upon  proof,  by 
affidavit,  to  his  satisfaction,  that  a  person  or  corporation  is  indebted  to  the 
judgment  debtor,  and  upon  such  a  notice,  given  to  such  persons,  as  he  deems 
just,  or  without  notice,  make  an  order,  permitting  the  person  or  corporation, 
to  pay  to  a  sheriff,  designated  in  the  omer,  a  sum,  on  account  of  the  alleged 
inoebtedness,  not  exceeding  the  sum  which  will  satisfy  the  execution.  A 
payment  thus  made  is,  to  the  extent  thereof,  a  discharge  of  the  indebted- 
ness, except  as  against  a  transferee  from  the  judgment  debtor,  in  good  faith 
and  for  a  valuable  consideration,  of  whose  rights  the  person  or  corporation 
had  actual  or  constructive  notice,  when  the  payment  was  made. 

§  2447.  Order  requiring  delivery  of  money  or  property  to  sheriff  or 
receiver.  Where  it  appears,  from  the  examination  or  testimony,  taken  in  a 
special  proceeding  authorized  by  this  article,  that  the  judgment  debtor  has, 
in  his  possession  or  under  his  control,  money  or  other  personal  property, 
belonging  to  him ;  or  that  one  or  more  articles  of  personal  property,  capable 
of  delivery,  his  right  to  the  possession  whereof  is  not  substantially  disputed, 
are  in  the  possession  or  under  the  control  of  another  person ;  the  judge,  by 
whom  the  order  or  warrant  was  granted,  or  to  whom  it  is  returnable,  may, 
in  his  discretion,  and  upon  such  a  notice,  given  to  such  persons,  as  he  deems 
just,  or  without  notice,  make  an  order,  airecting  the  judgment  debtor,  or 
other  person,  immediately  to  pay  the  money,  or  deliver  the  articles  of  per- 
sonal property,  to  a  sheriff,  designated  in  the  order,  unless  a  receiver  has 
been  appointed,  or  a  receivership  has  been  extended  to  the  special  proceed- 
ing, and  in  that  cas«  to  the  receiver. 

§  2448.  Duty  of  the  sheriS  If  the  sheriff,  to  whom  money  is  paid,  or 
other  property  is  delivered,  pursuant  to  an  order  made  as  prescribed  in  either 
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of  the  last  two  sections,  does  not  then  hold  an  execution  upon  the  judgment 
against  the  property  of  the  judgment  debtor,  he  has  the  same  rights  and 
powers,  and  is  subject  to  the  same  duties  and  liabilities,  with  respect  to  the 
money  or  property,  as  if  the  money  had  been  collected,  or  the  property  had 
been  levied  upon  by  him,  by  virtue  of  such  an  execution ;  except  as  other- 
wise prescribed  in  the  next  section. 

§  2449.  How  money  or  property  applied  to  pay  the  judgment.  After 
a  receiver  has  been  appointed,  or  a  receivership  has  been  extended  to  the 
special  proceeding,  the  judge  must,  by  order,  curect  the  sheriff  to  pay  the 
money  or  the  proceeds  of  the  property,  deducting  lus  fees,  to  the  receiver ; 
or,  if  the  case  so  requires,  to  deliver  to  the  receiver  the  property  in  his 
hands.  But  if  it  appears,  to  the  satisfaction  of  the  judge,  that  an  order,, 
appointing  a  receiver  or  extending  a  receivership,  is  not  necessary,  he  may, 
by  an  order  reciting  that  fact,  direct  the  sheriff  to  apply  the  money  so  paid, 
or  the  proceeds  of  the  propeiiy  so  delivered,  upon  an  execution  in  favor  of 
the  ju^ment  creditor,  issued  either  before  or  after  the  payment  or  delivery 
to  the  sheriff.  And  a  receiver  appointed  pursuant  to  the  provisions  of  this 
article,  may,  en  leave  of  a  judge  having  power  to  appoint  such  receiver,  lease 
the  real  property  that  shall  come  into  his  possession  for  such  time  as  shall  be 
necessary  to  realize  moneys  sufficient  to  satiny  the  judgment,  with  interest  there- 
on  and  costs  of  the  special  proceeding.  [Am'd  ch.  292  of  1892*  In  effect 
Sept  1,  1892..] 

§•2450.  Balance  to  be  paid  or  delivered  to  judgment  debtor,  etc* 
Where  money  is  paid,  or  property  delivered,  as  prescribed  in  the  last 
foi>r  sections,  and  afterwards  the  special  proceeding  is  discontinued  or  dis* 
missed;  or  the  judgment  is  satisfied,  vdthout  resorting  to  that  money  or 
property ;  or  a  balance  of  the  money,  or  of  the  proceeds  of  the  pi-operty,  or  a 
part  of  the  property,  remains  in  the  sheriff's  or  the  receiver's  hands,  after 
satisfying  the  judgment,  and  the  costs  and  expenses  of  the  special  proceed- 
ing ;  the  judge  must  make  an  order,  directing  the  sheriff  or  receiver  to  pay 
the  money,  or  deliver  the  property,  so  remaining  in  his  hands,  to  the  judg- 
ment debtor,  or  to  such  other  person  as  appears  to  be  entitled  thereto,  upon 
payment  of  his  fees,  and  all  other  sums  legally  chargeable  against  the 
same. 

§  2451.  Judge  may  enjoin  transfer,  eta,  of  property.  The  judge 
by  whom  the  order  or  warrant  was  granted  or  to  whom  it  is  returnable, 
may  make  an  injunction  order,  restraining  any  person  or  corporation, 
whether  a  party  or  not  a  party  to  the  special  proceeding,  from  making 
or  suffering  any  transfer  or  other  disposition  of,  or  interference  with,, 
the  property  of  the  judgment  debtor,  or  the  property  or  debt,  concerning 
whicn  any  person  is  required  to  attend  and  be  examined,  until  further 
direction  in  the  premises.  Such  an  injunction  order  may  be  made  simul- 
taneously with  the  order  or  warrant,  by  which  the  special  proceeding  is 
instituted,  and  upon  the  same  papers;  or  afterwards,  upon  an  affidavit^ 
showing  sufficient  grounds  therefor.  The  judge  or  the  court  may,  as  a  con- 
dition of  granting  an  application  to  vacate  or  modify  the  injunction  order, 
require  the  applicant  to  give  security,  in  such  a  sum  and  in  such  a  manner, 
as  justice  requires. 

J\  2452.  Mode  of  service  of  certain  orders.  An  injunction  order,  or  an 
er  requiring  a  person  to  attend  and  be  examined,  made  as  prescribed  in 
this  article,  must  be  served  as  follows : 

1.  The  original  order,  under  the  hand  of  the  judge  ynn-IHiig  it,  must  be 
exhibited  to  the  person  to  be  served. 

2.  A  copy  thereof,  and  of  the  affidavit  upon  which  it  was  made,  must  be 
delivered  to  him. 

Service  upon  a  corporation  is  sufficient,  if  made  upon  an  officer,  to  whom 
a  copy  of  a  summons  must  be  delivered,  where  a  summons  is  personally 
served  upon  the  corporation ;  unless  the  officer  is  specially  designated  by 
the  judge,  as  prescribed  in  section  2444  of  this  act. 
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S2453  Service  of  a  waxxant.  The  sheriff,  when  he  arrests  a  judgment 
tor  by  virtue  of  a  warrant,  issued  as  prescribed  in  this  article,  must 
deliver  to  him  a  copy  of  the  warrant,  and  of  the  affidavit  upon  which  H  was 
granted. 

§  2454.  How  proceedingB  discontinned  or  dismissed.  A  special  pro- 
ceeditig,  instituted  as  prescribed  in  this  article,  may  be  discontinued  at  any 
time  upon  such  terms  as  justice  requires,  by  an  order  of  the  judge,  made 
ujKiii  the  application  of  the  judgment  creditor.  Where  the  judgment  cred- 
itor unreasonably  neglects  or  delays  to  proceed,  or  where  it  appears  that  his 
judgment  has  been  satisfied,  his  proceedings  may  be  dismissed,  upon  like 
terms,  by  a  like  order,  made  upon  the  appucation  of  the  judgment  debtor, 
or  of  the  plaintiff  in  a  judgment  creditor's  action  against  tne  debtor,  or  of  a 
judgment  creditor  who  has  instituted  either  of  the  special  proceedings, 
authorized  by  this  article.  Where  an  order  appointing  a  receiver,  or 
extending  a  receivership,  has  been  made,  in  the  course  of  the  special  pro- 
ceeding, notice  of  the  application  for  an  order  specified  in  this  section,  must 
be  given,  in  such  a  manner  as  the  judge  deems  proper,  to  all  persons  inter- 
estea  in  the  receivership,  as  far  as  they  can  conveniently  be  ascertained. 

§  2456.  Costs  to  judgment  creditor.  The  judge  may  make  an  order, 
allowing  to  the  judgment  creditor  a  fixed  sum,  as  costs,  consisting  of  his 
witnesses'  fees  and  other  disbursements,  and  of  a  sum,  in  addition  thereto, 
not  exceeding  thirty  dollars ;  and  directing  the  payment  thereof,  out  of  any 
money  which  has  come,  or  may  come,  to  the  hands  of  the  receiver,  or  of  the 
sheriff;  or,  within  a  time  specified  in  the  order,  by  the  judgment  debtor,  or 
other  person  against  whom  the  special  proceeding  is  instituted. 

§  2456.  Id. ;  to  judgment  debtor,  eta  Where  the  judgment  debtor,  or 
other  person  against  whom  the  special  proceeding  is  instituted,  has  been 
examined,  and  property,  applicable  to  the  payment  of  the  judgment,  has  not 
been  discovered  in  the  course  of  the  special  proceeding,  the  judge  may  make 
an  order,  allowing  him  a  like  sum  as  costs ;  and  directing  the  pa3rmeni 
thereof,  within  a  time  specified  in  the  order,  by  the  judgment  creditor ;  or, 
except  where  it  is  allowed  to  the  judgment  debtor,  out  of  any  money  which 
has  come,  or  may  come,  to  the  hands  of  the  receiver  or  of  the  sheriff. 

§  2457.  Disobedience  to  order ;  how  punished.  A  person  who  refuses, 
or  without  sufficient  excuse  neglects,  to  obey  an  order  of  a  judge  or  referee, 
made  pursuant  to  the  last  two  sections,  or  to  any  other  provision  of  this 
article,  and  duly  served  upon  him,  or  an  oral  direction,  given  directly  to  him 
by  a  judge  or  referee,  in  the  course  of  the  special  proceeding;  or  to  attend 
before  a  judge  or  referee,  according  to  the  command  of  a  subpoena,  duly 
served  upon  him;  may  be  punishea  by  the  judge,  or  by  the  court  out  of 
which  the  execution  was  issued,*  as  for  a  contempt. 

§  2458.  Upon  what  judgment,  and  to  what  count7,  the  execution 
must  have  issued.  In  order  to  entitle  a  judgment  creditor  to  maintain 
either  of  the  special  proceedings,  authorized  by  this  article,  the  judgment 
must  have  been  rendered  upon  trie  judgment  debtor's  appearance,  or  personal 
service  of  the  summons  upon  him,  for  a  sum  not  less  than  twenty-five  dol- 
lars, and  the  execution  must  have  been  issued  out  of  a  court  of  record ;  and, 
either, 

1.  To  the  sheriff  of  the  county  where  the  judgment  debtor  has,  at  the 
time  of  the  commencement  of  the  special  proceeding,  a  place  for  the  regular 
transaction  of  business  in  person ;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  State,  to  the  sheriff  of 
the  county  where  he  resides ;  or, 
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3.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of  the  county 
where  the  judgment-roll  is  tiled ;  unless  the  execution  was  issued  out  of  a 
court,  other  than  that  in  which  the  judgment  was  rendered,  and,  in  that 
case,  to  the  sheriff  of  the  county  where  the  transcript  of  the  judgment  is 
filed.     [Am'd  Ch.  122  op  1881.] 

§  2459.  In  what  coiint7  judgment  debtor,  his  bailee,  eta,  must 
attend.  If  the  judgment  debtor,  or  other  person,  required  to  attend  and  be 
examined,  as  prescribed  in  this  article,  or  the  officer  of  a  corporation, 
required  to  attend  in  its  behalf,  is,  at  the  time  of  the  service  of  the  order 
upon  him,  a  resident  of  the  State,  or  then  has  an  office,  within  the  State,  for 
the  regular  transaction  of  business  in  person,  he.  cannot  be  compelled  to 
attend,  pursuant  to  the  order,  or  to  any  adjournment,  at  a  place  without  the 
county  wherein  his  residence  or  place  of  business  is  situated. 

§  2460.  No  pexBon  excused  from  answering  on  the  ground  of  fraud. 

A  party  or  a  witness,  examined  in  a  special  proceeding,  authorized  by  this 
article  is  not  excused  from  answering  a  question,  on  the  ground  that  his 
examination  will  tend  to  convict  him  of  the  commission  of  a  fraud ;  or  to 
prove  that  he  has  been  a  party  or  privy  to,  or  knowing  of,  a  conveyance, 
assignment,  transfer  or  other  (fisposition  of  property  for  any  purpose ;  or 
that  he  or  another  person  claims  to  be  entitled  as  against  the  judgment 
creditor,  or  a  receiver  appointed  or  to  be  appointed  in  the  special  proceed- 
ing, to  hold  property,  derived  from  or  through  the  judgment  debtor,  or  to  be 
discharged  from  the  payment  of  a  debt  which  was  due  to  the  judgment 
debtor,  or  to  a  person  in  his  behalf.  But  an  answer  cannot  be  used  as  evi- 
dence against  the  person  so  answering,  in  a  criminal  action  or  criminal  pro- 
ceeding.    [Am'd  Ch.  122  of  1881.] 

g  2461.  Proceedings  where  judgment  is  against  joint  debtoxB.  Where 
the  execution  was  issued  as  prescribed  in  section  1941  of  this  act,  a  debt  due 
to,  or  other  personal  property  owned  by,  one  or  more  of  the  defendants  not 
summoned,  jointly  with  the  defendants  summoned,  or  with  any  of  them,  ^ 
may  be  reached  by  a  special  proceeding,  instituted  as  prescribed  in  this 
article,  and  founded  upon  the  judgment. 

§  2462.  Procesdings  commenced  before  one  judge  may  be  contin- 
ued before  another.  Sections  26,  52,  and  279  of  this  act  apply  to  a  special 
proceeding,  instituted  as  prescnbed  in  this  article ;  and  the  judge  before 
whom  it  is  continued,  as  prescribed  in  either  of  those  sections,  is  deemed  to 
be  the  judge  to  whom  an  order  or  warrant  is  returnable,  for  the  purpose  of 
any  provisions  of  this  or  the  next  article. 

§  2463.  This  article  when  inapplicable.  This  article  does  not  apply 
where  the  judgment  debtor  is  a  corporation  created  by  or  under  the  laws  of 
the  State  or  a  foreign  corporation  specified  in  section  one  thousand  eight 
hundred  and  twelve  of  this  act,  except  in  those  actions  or  special  proceedings 
brought  by  or  against  the  people  of  the  State,  Nor  does  it  authorize  the  seizure 
of,  or  other  interference  with,  any  property  which  is  expressly  exempt  by 
law  from  levy  and  sale  by  virtue  of  an  execution ;  or  any  money,  thing  in 
action  or  other  property  held  in  trust  for  a  judgment  debtor,  where  the  trust 
has  been  created  by,  or  the  fund  so  held  in  trust  has  proceeded  from,  a 
person  other  than  the  judgment  debtor;  or  the  earnings  of  the  judgment 
debtor  for  his  personal  services  rendered  within  sixty  days  next  before  the 
institution  of  the  special  proceeding ;  when  it  is  made  to  appear  by  his  oath 
or  otherwise  that  those  earnings  are  necessary  for  the  use  of  a  family,  wholly 
or  partly  supported  by  his  labor.     [Am'd  Ch.  26  op  1886.] 
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ARTICLE  SECOND. 

Thb  Rbcbiybb. 

Baanaa  9464.  When  and  how  receiver  may  be  appointed. 
2466.  Notice  to  other  creditors. 

2466.  Only  one  receiver  to  be  appointed.    Former  reodverdiip  may  be  extended. 
246^.  Order  to  be  filed  and  recorded. 

2468.  "When  'property  is  vested  in  receiver. 

2469.  How  receiver's  title  to  personal  property  extended  by  relatioii. 

2470.  County  clerk  to  record  orders,  etc. ;  penalty  for  neglect. 

2471.  Receiver  to  be  subject  to  control  of  court. 
2471a. Delivery  of  books  and  papers,  how  enforced. 

§  2464.  When  and  how  receiver  may  be  appointed.  At  any  time 
after  making  an  order  nequiring  the  judgment  debtor,  or  any  other  persoui 
to  attend  and  be  examined,  or  issuing  a  warranti  as  prescribed  in  article  first 
of  this  title,  the  judge  to  whom  the  order  or  warrant  is  returnable  may 
make  an  order,  appointing  a  receiver  of  the  property  of  the  judgment  debtor. 
At  least  two  days  notice  of  the  application  for  the  order  appointmg  a  receiver, 
must  be  given  personally  to  the  judgment  debtor,  unless  the  judge  is  satis- 
fied that  he  cannot,  with  reasonable  diligence,  be  found  within  the  State ; 
in  which  case,  the  order  must  recite  that  met,  and  may  dispense  with  notice, 
or  may  direct  notice  to  be  given  in  any  manner  which  the  judge  thinks 
proper.  But  where  the  order  to  attend  and  be  examined,  or  the  warrant, 
has  been  served  upon  the  judgment  debtor,  a  receiver  may  be  appointed 
upon  the  return  day  thereof,  or  at  the  close  of  the  examination,  without 
further  notice  to  him. 

§  2465.  Notice  to  other  crediton.  The  judge  must  ascertain,  if  practi- 
cable, by  the  oath  of  the  judgment  debtor,  or  otherwise,  whether  an  action, 
specified  in  article  first  of  title  fourth  of  chapter  fifteenth  of  this  act,  or  a 
sx)ecial  proceeding  instituted  as  prescribed  in  article  first  of  this  title,  is 
pending  against  the  judgment  debtor.  If  either  is  pending,  and  a  receiver 
has  not  been  appointed  therein,  notice  of  the  application  for  the  appointment 
of  a  receiver,  and  of  all  the  subsequent  proceedings  respecting  the  receiver- 
ship, must  be  given,  in  such  a  manner  as  the  judge  directs,  to  the  judgment 
creoitor  prosecuting  it. 

§  2466.  Only  one  receltrer  to  be  appointed.  Former  receivexBhip 
may  be  extended  Only  one  receiver  of  the  property  of  a  judgment  debtor 
shall  be  appointed.  Where  a  receiver  thereof  has  already  been  appointed, 
the  judge  instead  of  making  the  order  prescribed  in  the  last  section  but  one, 
must  make  an  order  extending  the  receivership  to  the  special  proceeding 
before  him.  Such  an  order  gives  to  the  judgment  creditor  the  same  rights, 
as  if  a  receiver  was  then  appointed  upon  his  application ;  including  the  right 
to  apply  to  the  court  to  control,  direct,  or  remove  the  receiver,  or  to  subomi- 
nate  the  proceedings  in  or  by  which  the  receiver  was  appointed,  to  those 
taken  under  his*  judgment. 

§  2467.  Order  to  be  filed  and  recorded  An  order  appointing  a  receiver, 
or  extending  a  receivership,  must  be  filed  in  the  office  of  the  clerk  of  the 
county,  wherein  the  judgment-roll  in  the  action  is  filed ;  or,  if  the  special 
proceeding  is  founded  upon  an  execution  issued  out  of  a  court,  other  than 
that  in  which  the  judgment  was  rendered,  in  the  office  of  the  clerk  of  the 
county,  wherein  the  transcript  of  the  judgment  is  filed. 

"  g  2468.  When  property  is  vested  in  receiver.  The  property  of  the  judgment  debtor 
is  vested  iu  a  receiver,  wbo  has  duly  qualified,  from  the  time  of  filing  the  order  appoint- 
ing Lim,  or  extending  his  receivership,  as  the  case  may  be;  subject  to  the  following 
exceptions: 

1.  Real  property  is  vested  in  the  receiver,  only  from  the  time  when  the  order,  or  a 
certified  copy  thereof,  as  the  case  may  be,  is  filed  with  the  clerk  of  the  county,  where  it 
is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the  order  is  filed,  resides  in  another 
county  of  the  state,  his  personal  property  is  vested  in  the  receiver,  only  from  the  time 
when  a  copy  of  the  order,  certified  by  the  clerk  in  whose  office  it  is  recorded,  is  filed 
with  the  clerk  of  the  county  where  he  resides. 
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§  2469.  How  receiver's  title  to  personal  property  extended  by  relation.  Where 
the  receiver's  title  to  personal  property  has  become  vested,  as  prescribed  in  the  last  sec- 
tion, it  also  extends  back,  by  relation,  for  the  benefit  of  the  judgment  creditor  in  whose 
behalf  the  special  proceeding  was  instituted,  as  follows: 

1.  Where  an  order  requiring  the  judgment  debtor  to  attend  and  be  examined,  or  a 
warrant  requiring  the  sheriff  to  arrest  him  and  bring  him  before  the  judge,  has  been 
served,  before  the  appointment  of  the  receiver,  or  the  extension  of  the  receivership,  the 
receiver's  title  extends  back,  so  as  to  include  the  personal  property  of  the  judgment 
debtor,  at  the  time  of  the  service  of  the  order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as  specified  in  the  foregoing  sub- 
division, but  an  order  has  been  made,  requiring  a  person  to  attend  and  be  examined, 
concerning  property  belonging,  or  a  debt  due,  to  the  judgment  debtor,  the  receiver's 
title  extends  to  the  personal  property,  belonging  to  the  judgment  debtor,  which  was  in 
the  hands,  or  under  the  control  of  the  person  or  corporation  thus  required  to  attend,  at 
the  time  of  the  service  of  the  order;  and  to  a  debt  then  due  to  him  from  that  person  or 
corporation. 

3.  In  every  other  case,  where  notice  of  the  application  afor  the  appointment  of  the 
receiver  was  given  to  the  judgment  debtor,  the  receiver's  title  extends  to  the  personal 
property  of  the  judgment  debtor,  at  the  time  when  the  notice  was  served,  either  person- 
ally, or  by  complying  with  the  requirements  of  an  order,  prescribing  a  substitute  for 
personal  service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  subdivisions  of  this  section, 
the  rule  most  favorable  to  the  judgment  creditor  must  be  adopted. 

^.  No  person  shall  be  appointed  a  receiver  in  this  state  who  is  not  a  resident  thereof, 
nor  shall  any  person  continue  to  act  as  receiver  after  he  ceases  to  be  a  resident  thereof. 
And  the  judgment  creditor  may  apply  to  the  court  or  judge  that  appointed  such  receiver, 
within  thirty  days  after  said  receiver  ceases  to  be  a  resident  of  this  state,  for  the  ap- 
pointment of  another  person  in  his  place,  upon  such  notice  to  the  persons  interested  as 
the  court  or  judge  may  direcj^.  [Sub.  5,  added,  ch.  85  of  1892.  To  take  effect  Sept.  1, 
1892.] 

But  this  section  does  not  affect  the  title  of  a  purchaser  in  good  faith,  without  notice, 
and  for  a  valuable  consideration;  or  the  payment  of  a  debt  in  good  faith,  and  without 
notice. 

§  2470.  County  clerk  to  record  orders,  etc. ;  penalty  for  neglect.  Each  county  clerk 
must  keep  in  his  office  a  book,  indexed  to  the  names  of  the  judgment  debtors,  stvled 
*'  book  of  orders  appointing  receivers  of  judgment  debtors."  A  county  clerk,  in  whose 
office  an  order  or  a  certified  copy  of  an  order  is  filed,  as  prescribed  in  section  2467  or 
section  2468  of  this  act,  must  immediately  note  thereupon  the  time  of  filing  it,  and,  as 
soon  as  practicable,  must  record  it,  in  the  book  so  kept  by  him.  He  must  also,  upon  re- 
quest, furnish  forthwith  to  any  party  or  person  interested,  one  or  more  certified  copies 
thereof.  For  each  omission  to  comply  with  any  provision  of  this  section,  a  county  clerk 
forfeits,  to  the  party  aggrieved,  two  hundred  and  fifty  dollars,  in  addition  to  all  damages 
sustained  by  reason  of  the  omission. 

§  2471.  Receiver  to  be  sul^ect  to  control  of  court.  A  receiver,  appointed  as  pre- 
scribed in  this  article,  is  subject  to  the  direction  and  control  of  the  court  out  of  which  the 
execution  was  issued.  Where  an  order  has  been  made,  extending  a  receivership  to  a 
special  proceeding  founded  upon  a  subsequent  judgment,  the  control  over,  and  direction 
of,  the  receiver,  with  respect  to  that  judgment,  remain  in  the  court  to  whose  control 
and  direction  he  was  originally  subject. 

§  2471a.  Delivery  of  books  and  papers,  how  enforced.  A  public  officef  may  demand 
from  any  person  in  whose  possession  they  may  be,  a  delivery  to  such  officer  of  the  books 
and  papers  belonging  or  appertaining  to  such  office.  If  such  demand  is  refused,  such 
officer  may  make  complaint  thereof  to  any  justice  of  the  supreme  court  of  the  district, 
or  to  the  county  judge  of  the  county  in  which  the  person  refusing  resides.  If  such  jus- 
tice or  judge  be  satisfied  that  such  books  or  papers  are  withheld,  he  shall  grant  an  order 
directing  tlie  person  refusing  to  show  cause  before  him  at  a  time  specified  therein,  why 
he  should  not  deliver  the  same.  At  such  time,  or  at  any  time  to  which  the  matter  may 
be  adjourned,  on  proof  of  the  due  service  of  the  order,  such  justice  or  judge  shall  pro- 
ceed to  inquire  into  the  circumstances.  If  the  person  charged  with  withholding  such 
books  or  papers  makes  affidavit  before  such  justice  or  judge  that  he  has  delivered  to  the 
officer  all  books  and  papers  in  his  custody  which,  within  his  knowledge,  or  to  his  belief 
belong  or  appertain  thereto,  such  proceedings  before  such  justice  or  judge  shall  cease, 
and  such  person  be  discharged.  If  the  person  complained  against  shall  not  make  such 
oath,  and  it  appears  that  any  such  books  or  papers  are  withheld  by  him,  such  justice  or 
judfle  shall  commit  him  to  the  county  jail  until  he  delivers  such  books  and  papers,  or 
is  ^herwise  discharged  according  to  law.  On  such  commitment,  such  justice  or  judge, 
if  required  by  the  complainant,  shall  also  issue  his  warrant  directed  to  any  sheriff  or 
constable,  commanding  him  to  search,  in  the  daytime,  the  places  designated  therein, 
for  such  books  and  papers,  and  to  bring  them  before  such  justice  or  judge.  If  any  such 
books  and  papers  are  brought  before  him  b^  virtue  of  such  warrant,  be  shall  determine 
whether  they  appertain  to  such  office,  and  if  so  shall  cause  them  to  be  deliyered  to  the 
complainant    [Added  bt  Ch.  179  of  1898.] 
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CHAPTER  XVin. 

SURROGATES*  COURTS,  AND  PROCEEDINGS  THEREIN. 

TITLE       I. —  Organization,  juribdiction,  and  powers  op  thb  court. 

Duties,  powers,  and  disabilities  of  the  surrogate  and 
the  officers  of  thb  court.    miscellaneous  provisions. 

TITLE     II. — Provisions  relating  generally  to  the  proceedings  in  sur- 
rogates' COURTS,  AND  TO  APPEALS  FROM  THOSE  COURTS. 

TITLE   III. — Granting  and  revoking  probate,  letters  testamentary, 

AND  LETTERS  OP  ADMINISTRATION.      FOREIGN  WILLS;  ANCIL« 
LARY  LETTERS. 

TITLE    lY.— Proceedings  by  or  against  an  executor  or  administrator, 

TOUCHING    THB    ADMINISTRATION    AND    SETTLEMENT  OF  THB 
ESTATE. 

TITLE     V. — Disposition  op  the  decedent's  real  property,  for  thb 

PAYMENT  OP  DEBTS  AND  FUNERAL' EXPENSES.     DISTRIBUTION 
OP  THB  PROCEEDS. 

TITLE    VI. —  Provisions  relatinjg  to  a  testamentary  TRurrBE. 
TITLE  YII. — Provisions  relating  to  a  guardian. 

TITLE  I. 

Organiks<Mm^  Jtmsdictionj  and  powers  of  the  court.    DtUieSf  powerB^  and  disabili^ 
U6$of  the  8wrrogaie^  and  the  officers  of  the  court.    Miscdkmeoua  provisione 

AxnaiM  1.  Jurisdiction  of  the  court  and  authority  of  the  surrogate. 

3.  GenenJ  duties  and  disabilities  of  the  surro^te,  or  temporary  flEUiTog»te. 
d.  Clerks;  stenographers;  miscellaneouB provisions. 

ARTICLE  FIRST. 

JUBIBDICmoir  OF  THB  CoURT  AlTD  AtH^HOBITT  OF  THB  SUBBOGATB. 

SBOnoN  2472.  General  jurisdiction  of  surrogate's  court. 

2473.  Presumption  of  jurisdiction. 

2474.  Jurisdiction  not  lost  by  defect  in  record. 

2475.  Effect  of  exercise  of  jurisdiction. 

2476.  Exclusive  jurisdiction. 

2477.  Concurrent  jurisdiction  of  two  or  more  surrogates. 

2478.  Jurisdiction,  how  affected  by  locality  of  debts. 

2479.  Jurisdiction  in  new  or  altered  county. 

2480.  Id. ;  transfer  of  proceedings  to  proper  county. 

2481.  Incidental  powers  of  the  surroga^. 

2483.  Application  of  chapter;  confirmation  of  previous  acts. 

§  2472.  General  jurisdiction  of  surrogate's  court.    Each  surro- 
gate must  hold,  within  his  county,  a  court,  which  has,  in  addition  to  the 
powers  conferred  upon  it,  or  upon  the  surrogate,  by  special  provision  of  law, 
jurisdiction,  as  follows: 
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1.  To  take  the  proof  of  wills ;  to  admit  wills  to  probate ;  to  revoke  the 
probate  thereof ;  and  to  take  and  revoke  probate  of  heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  letters  of  adminlstrationy 
and  to  appoint  a  successor  in  place  of  a  person  whose  letters  have  been 
revoked. 

B.  To  direct  and  control  the  conduct,  and  settle  the  accounts,  of  executors, 
administrators,  and  testamentary  trustees ;  to  remove  testamentary  trustees, 
and  to  appoint  a  successor  in  place  of  a  testamentary  trustee  so  removed. 

4.  To  enforce  the  payment  of  debts  and  legacies ;  the  distribution  of  the 
estates  of  decedents ;  and  the  payment  or  delivery,  by  executors,  adminis- 
trators, and  testamentary  trustees,  of  money  or  other  property  in  their  pos- 
session, belonging  to  the  estate. 

5.  To  direct  the  disposition  of  real  property,  and  interests  in  real  property, 
of  decedents,  for  the  payment  of  their  debts  and  funeral  expenses,  and  the 
disposition  of  the  proceeds  thereof. 

6.  To  administer  justice  in  all  matters  relating  to  the  affairs  of  decedents, 
according  to  the  provisions  of  the  statutes  relating  thereto. 

7.  To  appoint  and  remove  guardians  for  infants ;  to  compel  the  payment 
and  delivery  by  them  of  money  or  other  property  belonging  to  their  wards ; 
and,  in  cases  specially  prescribed  by  law,  to  direct  and  control  their  con- 
duct, and  settle  their  accounts. 

This  jurisdiction  must  be  exercised  in  the  cases  and  in  the  manner  pre- 
scribed by  statute. 

§  2473.  Fresmnption  of  jurisdiction.    Where  the  jurisdiction  of  a  Bxxr-fj/Sh.lf  |^^ 
rogate's  court  to  make,  in  a  ca^e  specified  in  the  last  section,  a  decree  ^^^l^yiil^ji 
other  determination,  is  drawn  in  question,  cpllaterallv^  and  the  necessary        *j*^^ 
parties  were  dulv  cited  or  appeared,  the  jurisdiction  is  presumptively,  and,  v[J9Sli,\is 
the  absence  of  nraud  or  collusion,  conclusively  established,  by  an  allegation  ' 

of  the  jurisdictional  facts,  contained  in  a  written  petition  or  answer,  duly 
verified,  used  in  the  surrogate's  court.  The  fact  that  the  parties  were  duly 
cited  is  presumptively  proved  by  a  recital  to  that  effect  in  the  decree. 


§  2474.  Jurisdiction  not  lost  by  defect  in  record.  The  surrogate's 
court  obtains  jurisdiction  in  every  case,  by  the  existence  of  the  jurisdictional 
facts  prescribed  by  statute,  and  by  the  citation  or  appearance  of  the  neces- 
sary parties.  An  objection  to  a  decree  or  other  determination,  founded  upon 
an  omission  therein,  or  in  the  papers  upon  which  it  was  founded,  of  the 
recital  or  proof  of  any  fact  necessary  to  jurisdiction,  which  actually  existed, 
or  the  failure  to  take  any  intermediate  proceeding,  required  by  law  to  be 
taken,  is  available  only  upon  appeal.  But,  for  the  better  protection  of  any 
party,  or  other  person  interested,  the  surrogate's  court  may,  in  its  discretion, 
allow  such  a  defect  to  be  supplied  by  amendment. 

§  2475.  Effect  of  exercise  of  jurisdiction.  Jurisdiction,  once  duly 
exercised  over  any  matter,  by  a  surrogate's  court,  excludes  the  subsequent 
exercise  of  jurisdiction  by  another  surrogate's  court,  over  the  same  matter, 
and  all  incidents,  except  as  otherwise  specially  prescribed  by  law.  Where 
a  guardian  has  been  duly  appointed  by,  or  letters  testamentary  or  of  admin- 
istration have  been  duly  issued  from,  or  any  other  special  proceeding  has 
been  duly  commenced  in,  a  surrogate's  court  having  jurisdiction,  all  further 
proceedings,  to  be  taking  in  a  surrogate's  court,  with  respect  to  the  same 
estate  or  matter,  must  be  taken  in  the  same  court. 

§  2476.  Ezclnsive  jurisdiction.  The  surrogate's  court  of  each  county 
has  jurisdiction,  exclusively  of  every  other  surrogate's  court,  to  take  the  proof 
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of  a  will,  and  to  grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires,  in  either  of  the  following  cases  : 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resident  of  that 
county,  whether  his  death  happened  there  or  elsewhere. 

2.  Where  the  decedent,  not  being  a  resident  of  the  State,  died  within  that 
county,  leaving  personal  property  within  the  State,  or  leaving  personal  prop- 
erty which  has,  since  his  death,  come  into  the  State,  and  remains  unacunin- 
istered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  State,  died  without 
the  State,  leaving  personal  property  within  that  county,  and  no  other ;  or 
leaving  personal  property  which  has  since  his  death,  come  into  that  county, 
and  no  other,  and  remains  unadministered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a  resident  of  the 
State,  and  a  petition  for  probate  of  his  will,  or  for  a  grant  of  letters  of  admin- 
istration, under  subdivision  second  or  third  of  this  section,  has  not  been  filed 
in  any  surrocrate's  court ;  but  real  property  of  the  decedent,  to  which  the  will 
relates,  or  which  is  subject  to  disposition  under  title  fifth  of  this  chapter,  is 
situated  within  that  county,  and  no  other. 


§  2477.  ConcTixrent  jurisdiction  of  two  or  more  snxrogateB.    Where 

personal  property  of  the  decedent  is  within,  or  comes  into,  two  or  more  coun- 
ties, under  the  circumstances  specified  in  subdivision  third  of  the  last  section; 
or  real  property  of  the  decedent  is  situated  in  two  or  more  counties,  under 
the  circumstances  specified  in  subdivision  fourth  of  the  last  section;  the 
surrogate's  courts  of  those  counties  have  concurrent  jurisdiction,  exclusive  of 
every  other  surrogate's  court,  to  take  the  proof  of  the  will  and  grant  letters 
testamentary  thereupon,  or  to  grant  letters  of  administration,  as  the  case 
requires.  But  where  a  petition  for  probate  of  a  will,  or  for  letters  of  admin- 
istration, has  been  duly  filed  in  either  of  the  courts  so  possessing  concurrent 
jurisdiction,  the  jurisdiction  of  that  court  excludes  that  of  the  other. 

§  2478.  Jurisdiction,  how  afbcted  by  locality  of  debt&  For  the  pur- 
pose of  conferring  jurisdiction  upon  a  surrogate's  court,  a  debt,  owing  to  a 
decedent  by  a  resident  of  the  State,  is  regarded  as  personal  property,  situated 
within  the  county  where  the  debtor,  or  either  of  two  or  more  joint  debtors, 
resides ;  and  a  debt,  owing  to  him  by  a  domestic  corporation,  is  regarded  as 
personal  property,  situated  within  the  county  where  the  principal  office  of 
the  corporation  is  situated.  But  the  foregoing  provision  does  not  apply  to 
a  debt  evidenced  by  a  bond,  promissory  note,  or  other  instrument  for  the  pay- 
ment of  money  only,  in  terms  negotiable,  or  payable  to  the  bearer  or  holder. 
Such  a  debt,  whether  the  debtor  is  a  resident  or  a  non-resident  of  the  State, 
or  a  foreign  or  a  domestic  government.  State,  county,  public  officer,  associa- 
tion, or  corporation,  is,  for  the  purpose  of  so  conferring  jurisdiction,  regarded 
as  personal  property,  at  the  place  where  the  bond,  note,  or  other  instrument 
is,  either  within  or  without  the  State. 


§  2479.  Jurisdiction  in  new  or  altered  county.  Where  a  new  county 
has  been  heretofore,  or  is  hereafter  erected,  or  territory  has  been  heretofore, 
or  is  hereafter,  transferred  from  one  county  to  another,  the  jurisdiction  of  the 
surrogate's  court  of  each  of  the  counties  affected  thereby,  to  take  the  proof 
of  a  will,  or  to  grant  letters,  depends  upon  the  locality,  when  the  petition  is 
presented,  of  the  place,  where  the  property  of  the  decedent  is  situated,  or 
where  the  event  occurred,  as  the  case  may  be,  which  determines  jurisdiction. 
If,  before  the  erection  of  the  new  county,  or  the  transfer  of  the  territory,  let- 
ters have  been  granted,  upon  the  ground  that  the  decedent  died  or  resided 
linthin  the  county,  the  surrogate's  court,  from  which  they  were  issued^  has 
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exclusive  jurisdiction  of  the  estate,  and  of  kll  matters  incidental  thereto ; 
and  if  the  place  where  the  decedent  died  or  tesided  is  embraced  within  another 
county,  certified  copies  of  any  papers  or  proceedings,  filed,  entered,  or 
recorded  in  the  surro^te*s  court  thereof,  must  be  furnished  on  the  payment 
of  the  fees  therefor,  by  the  proper  officer,  to  any  person  interested  in  the 
estate ;  and,  upon  the  latter's  request  and  payment  of  the  fees  therefor,  the 
proper  officer  of  the  court  so  having  jurisdiction  must  file,  enter,  or  record  the 
same,  in  like  manner  and  with  like  effect  as  the  originals.  Where  the  let- 
ters were  granted  upon  any  ground  other  than  the  decedent's  death  or  resi- 
dence within  the  county,  the  jurisdiction  of  the  court  from  which  they  were 
issued,  remains  unaffected  by  any  change  in  the  territorial  limits  of  its 
county.     [Am'd  Ch.  56  op  1883.] 

§  2480  Id. ;  transfiBr  of  proceedings  to  proper  cotint7.  A  special 
proceeding  pending  in  a  surrogate's  court,  whose  jurisdiction  to  entertain 
the  same  is  taken  away  by  the  provisions  of  the  last  section,  or  in  conse- 
quence of  the  erection  of  a  new  county,  or  the  alteration  of  the  territorial 
limits  of  a  county,  after  this  act  takes  effect,  must  be  transferred,  by  order 
of  the  court  in  wnich  it  is  pending,  to  the  surrogate's  court  having  jurisdic- 
tion ;  and  the  latter  court  has  the  same  jurismction,  power  andt  authority 
with  respect  thereto,  which  the  former  court  would  have  had,  if  the  terri- 
torial limits  of  its  county  had  not  been  changed. 

§  2481.  Incidental  powers  of  the  snxrogate.  A  surrogate,  in  court  or 
out  of  court,  as  the  case  requires,  has  power : 

1.  To  issue  citations  to  parties,  in  any  matter  within  the  jurisdiction  of 
his  court ;  and,  in  a  case  prescribed  by  law,  to  compel  the  attendance  of  a 
party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proceeding  in  his 
court ;  and  where  all  persons  who  are  necessary  parties  have  not  been  cited 
or  notified,  and  citation  or  notice  has  not  been  waived  by  appearance  or 
otherwise,  it  is  his  duty,  before  proceeding  further,  so  to  adjourn  the  same, 
and  to  issue  a  supplemental  citation,  or  require  the  petitioner  to  give  an 
additional  notice,  as  may  be  necessary. 

3.  To  issue,  under  the  seal  of  the  court,  a  subpoena,  requiring  the  attend- 
ance of  a  witness,  residing  or  being  in  any  part  of  the  State ;  or  a  subpoena 
duces  tecum,  requiring  such  attendance,  and  the  production  of  a  book  or 
or  paper  material  to  an  inquiry  pending  in  the  court. 

4.  To  enjoin,  by  order,  an  executor,  administrator,  testamentary  trustee, 
or  guardian,  to  whom  a  citation  or  other  process  has  been  duly  issued  from 
his  court,  from  acting  as  such,  until  the  further  order  of  the  court. 

5.  To  require,  by  order,  an  executor,  administrator,  testamentary  trustee, 
or  .guardian,  subject  to  the  jurisdiction  of  his  court,  to  perform  any  duty 
imposed  upon  him,  by  statute,  or  by  the  surrogate's  court,  under  authority 
of  a  statute. 

6.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  as  of  a  former  time, 
a  decree  or  order  of  his  court ;  or  to  grant  a  new  trial  or  a  new  hearing  for 
fraud,  newly  discovered  evidence,  clerical  error,  or  other  sufficient  cause. 
The  powers,  conferred  by  this  subdivision,  must  be  exercised  only  in  a  like 
case,  and  in  the  same  manner,  as  a  court  of  record  aud  of  general  jurisdic- 
tion exercises  the  same  powers.  Upon  an  appeal  from  a  determination  of 
the  surrogate,  made  upon  an  application  pursuant  to  this  subdivision,  the 
general  term  of  the  supreme  court  has  the  same  power  as  the  surrogate ; 
and  his  determination  must  be  reviewed,  as  if  an  original  application  was 
made  to  that  term. 

n7.  To  punish  any  person  for  a  contempt  of  his  court,  civil  or  criminal,  in 


§§  2483-2483.  DUTIES,  ETC.,  OP  SURROGATE.  Tit.  1,  Ch.  18. 

any  case,  where,  it  is  expressly  prescribed  by  law  that  a  court  of  record  may 
punish  a  person  for  a  similar  contempt,  and  in  like  manner. 

8.  Subject  to  the  provisions  of  law,  relating  to  the  disqualification  of  a 
judge  in  certain  cases,  to  complete  any  unfinished  business,  pending  before 
his  predecessor  in  the  office,  including  proofs,  accountings,  and  examinations. 

9.  To  complete,  and  certify  and  sign  in  his  own  name,  addiaff  to  his  sig- 
nature the  date  of  so  doing,  all  records  or  papers,  left  uncompfeted  or  un- 
signed by  any  of  his  predecessors. 

10<  To  exemplify  and  certify  transcripts  of  all  records  of  his  court,  or 
other  papers  remaining  therein. 

11.  With  respect  to  any  matter  not  expressly  provided  for  in  the  foregoing 
subdivisions  of  this  section,  to  proceed,  in  all  matters  subject  to  the  cogni- 
zance of  his  court,  according  to  the  course  and  practice  of  a  court,  havmg, 
by  the  common  law,  jurisdiction  of  such  matters,  except  as  otherwise  pre- 
scribed by  statute ;  and  to  exercise  such  incidental  powers,  as  are  necessary 
to  carry  into  effect  the  powers  expressly  conferred. 

g  9482.  Appllcatioii  of  ohaptflir;  oonfirmatton  of  previons  acts.  Each  provision  of 
this  cliapter,  relating  to  the  jurisdiction  of  the  surrogate's  court,  to  take  the  proof  o'f  a 
will,  and  to  grant  letters  testamentary  or  letters  of  administration  or  regulating  the 
mode  of  proceeding  in  any  manner  connected  with  the  estate  of  a  decedent,  applies, 
unless  otherwise  expressly  declared  therein,  whether  the  will  was  made,  or  the  decedent 
died,  before  or  after  this  chapter  takes  effect.  All  acts  hitherto  of  surrogates  and  otii- 
cers  acting  as  such  in  completing  by  certifying  in  their  own  names  any  uncertified  wills, 
and  by  signing  and  certifying  in  their  own  names,  the  unsigned  and  uncertified  records  of 
^ills  and  of  other  proofs  and  examinations  taken  in  the  proceedings  of  probate  thereof, 
before  their  predecessors  in  office,  are  hereby  confirmed  and  declared  to  be  valid  and  in 
full  compliance  with  the  pre-existing  statutory  requirements.  [Am'd  by  Ch.  686  OF 
1893.] 

ARTICLE  SECOND. 
General  Duties  and  Disabilities  of  the  Surrogate,  or  Temporary  Surrogate. 

Section  2488.  Surrogate  and  acting  surrogate;  their  ofiScial  designations. 

2484.  Vacancy  or  disability:  who  to  act  as  surrogate. 

2485.  If  surrogate  disqualified,  who  to  act. 

2486.  Id.;  in  New  York  county. 

2487.  Proof  of  authority. 

2488.  Id,:  when  and  how  made. 

2489.  How  authority  superseded.  ^ 

2490.  Proceedings  in  New  York  and  Kings  counties  regulated. 

2491.  Id.;  transfer  of  proceedings  to  surrogate's  court. 

2492.  Temporary  surrogate;  when  board  of  supervisors  may  appointi 

2493.  Id.;  compensation. 

2494.  Id.;  acts,  etc.,  where  and  how  recorded. 

2495.  Surrogate,  when  not  to  be  counsel. 

2496.  Surrogate,  when  disqualified. 

2497.  Disqualification;  when  objection  must  be  taken. 

2498.  2499.  Books  to  be  kept  by  surrogate. 

2500.  Papers  and  books  to  be  preserved  and  bonds  filed. 

2501.  When  fees  not  to  be  charged;  report  of  fees. 

2502.  Id.;  in  New  York  county. 

2503.  When  papers  to  be  transmitted  to  Secretary  of  State;  expenses  thereof. 

§  2483.  Suxrogate  and  acting  snxrogate ;  their  official  designationfl. 

Where  the  county  judffo  is  also  surrogate,  he  may  be  designated,  in  any 
paper  or  proceeding  relating  to  the  office  of  surrogate,  as  the  surrogate  of 
the  county,  without  any  addition  referring  to  his  office  as  county  judge.  A 
local  officer  elected,  as  prescribed  in  the  constitution,  to  dischai^  the  duties 
of  surrogate,  or  of  county  judge  and  surrogate,  is  designatea  in  this  act, 
and,  when  acting  as  surrogate,  may  be  designated,  as  the  '^  special  surro- 
gate "  of  his  county.    Where  an  officer,  other  than  the  sunogatei  acts  aa 

500 


Oh.  18,  Tit  1.        DUTIES,  ETC.,  OF  SUBROGATE.         §§  2484-2487. 

sarroffate  in  a  case  prescribed  bj  law,  he  mast  be  designated  by  bis  official  title,  with 
the  addition  of  the  words,  "and  acting  surrogate." 

§  2iM,  Vacancy  or  disability;  who  to  act  as  soirogate.  Where,  !n  any  county,  ex- 
cept  New  York,  the  office  of  surrogate  is  vacant;  or  the  surrogate  is  disabled  by  reason 
of  sickness,  absence  or  lunacy,  and  special  provision  is  not  made  by  law  for  the  dis- 
charge of  the  duties  of  his  office  in  that  contingiency;  the  duties  of  his  office  must  be 
discharged  until  the  vacancy  is  filled  or  the  disability  ceases,  as  follows: 

1.  By  the  special  surrogate. 

2.  If  there  is  no  special  surrogate,  or  he  is  in  like  manner  disabled,  or  la  precluded  or 
disqualified,  by  the  special  county  judge. 

3.  If  there  is  no  special  county  judge,  or  he  is  in  like  manner  disabled,  or  is  precluded 
or  disqualified,  by  the  county  judge. 

4.  If  there  ia  no  county  judge,  or  he  is  in  like  manner  disabled,  or  is  precluded  or 
disqualified,  by  the  district  attorney. 

But  before  an  officer  is  entitled  to  act,  as  prescribed  in  this  section,  proof  of  his  au- 
thority to  act  as  prescribed  in  section  twenty-four  hundred  and  eighty-seven  of  this  act 
must  be  made.  In  any  proceeding  in  the  surrogate's  court  of  the  county  of  Kings,  before 
either  of  the  officers  authorized  in  this  section  to  discharge  the  duties  of  the  office  of  surro- 
gate of  such  county  for  the  time  being,  if  an  issue  is  joined  or  a  contest  arises  either  on 
Uie  fact  or  the  law,  such  officer,  in  his  discretion,  may,  by  order,  transfer  such  cause  to 
the  supreme  court  to  be  heard  and  decided  at  a  special  term  thereof,  held  in  such  county, 
which  order  shall  be  recorded  in  the  surrogate's  office.  A  certified  copy  of  such  order, 
together  with  the  appropriate  certificate  or  certificates  of  the  authority  of  the  officer  to 
act  as  surrogate,  shall  be  sufficient  and  conclusive  evidence  of  the  jurisdiction  and 
authority  of  the  supreme  court  in  such  matter  or  cause.  After  a  final  order  or  decree  is 
made  in  the  matter  or  cause  so  transferred  to  the  supreme  court,  the  court  shall  direct 
the  papers  to  be  returned  and  filed,  and  transcripts  of  all  orders  and  decrees  made  therein 
to  be  recorded  in  the  surrogate's  office  of  such  county;  and  when  so  filed  and  recorded, 
they  shall  have  the  same  enect  as  if  they  were  filed  and  recorded  in  a  case  pending  in 
the  surrogate's  court  of  such  county.     [Am'd  bt  Ch.  686  of  1898.] 

§  2485.  If  surrogate  disqualified,  who  to  act.  Where  the  surrogate  of  any  county, 
except  New  Tork,  is  precluded  or  disqualified  from  acting  with  respect  to  any  particular 
matter,  his  jurisdiction  and  powers  with  respect  to  that  matter  vest  in  the  several  officers 
designated  in  the  last  section,  in  the  order  therein  provided  for.  If  there  is  no  such 
officer  qualified  to  act  therein,  the  surrogate  may  file  in  his  office  a  certificate,  stating 
that  fact;  specifying  the  reason  why  he  is  disqualified  or  precluded;  and  designating 
the  surrogate  of  an  adjoining  county,  other  than  New  York,  to  act  in  his  place  in  the 
particular  matter.  The  surrogate  so  designated  has,  with  respect  to  that  matter,  all  the 
jurisdiction  and  powers  of  the  surrogate  making  the  designation,  and  may  exercise  the 
same  in  either  county.     [Am'd  bt  Gu.  686  ov  1893.] 

§  2486.  Id.,  in  New  Tork  county.  In  the  county  of  New  York  the  court  of  common 
pleas  for  that  city  and  county,  at  a  special  term  thereof,  on  the  presentation  of  proof  of 
its  authoritv,  as  prescribed  in  the  next  section,  must  exercise  all  the  powers  and  juris- 
diction of  the  surrogate's  court,  as  follows: 

1.  Where  the  surrogate  is  precluded  or  disqualified  from  acting,  with  respect  to  a 
particular  matter,  it  must  exercise  all  the  powers  and  jurisdiction  of  that  court  with 
respect  to  that  matter. 

2.  Where  th^  office  of  surrogate  of  the  county  is  vacant,  or  the  surrogate  is  disabled 
by  reason  of  sickness,  absence  or  lunacy,  it  must  exercise  all  the  powers  and  jurisdiction 
of  that  court,  until  the  vacancy  is  filled  or  the  disability  ceases,  as  the  case  may  be. 
[Am'd  by  Ch.  686  of  1898.] 

§  2487.  Proof  of  authority.  The  authority  of  another  officer  or,  in  the  county  of 
New  York,  of  the  court  of  common  pleas,  to  act  as  prescribed  in  the  last  three  sections, 
must  be  proved  in  one  of  the  following  modes: 

1.  Where  the  surrogate  is  disqualified  or  precluded  from  acting  in  a  particular  matter, 
that  fact  may  be  proved  by  the  surrogate's  certificate  thereof;  or,  except  as  otherwise 
prescribed  in  section  twenty-four  hundred  and  eighty-five,  by  affidavit  or  oral  testimony. 

2.  The  fact  that  the  surrogate  is  so  disqualified  or  precluded,  or  that  he  is  disabled, 
or  that  the  office  is  vacant  and  also  the  authority  of  the  officer,  or  of  the  court,  as  the 
case  may  be,  to  act  in  his  place,  may  be  proved,  and  are  deemed  conclusively  established 
by  an  order  of  a  justice  of  the  supreme  court  of  the  judicial  district  embracing  the 
county.  After  such  an  order  is  made,  the  surrofi;ate  shall  not  make  the  certificate 
specified  in  section  twenty-four  hundred  and  eignty-five  of  this  act,  and  if  such  a 
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certificate  has  been  theretofore  filed,  the  powers  and  jurisdiction  of  the 
surrogate  therein  designated^  as  specified  iu  that  section^  thenceforth  cease. 
[Am'd  by  Ch.  686  of  1893.] 

§  2488.  Proofofftatboritj^  when  and  how  made.  An  order  maybe 
made  as  prescribed  in  subdivision  second  of  the  last  section,  upon  or  with- 
out notice,  as  ajuaiice  of  the  supreme  court  of  the  judicial  district  embracing 
the  county  thinks  proper.  It  must  recite  the  cause  of  the  making  thereof,  it 
must  designate  the  officer  or  court  empowered  to  discharge  the  duties  of  the 
oflSce  of  surrogate ;  and,  if  it  relates  to  a  particular  matter  only,  it  must 
designate  that  matter.  It  may,  in  the  discretion  of  ike  justice^  require  an 
officer  to  give  security  for  the  due  discharge  of  the  duties  therein.  Where 
the  office  of  surrogate  is  vacant,  or  the  surrogate  is  disabled  by  reason  of 
lunacy,  the  attorney-general,  if  directed  by  the  governor,  must,  or  the  dis- 
trict attorney,  upon  his  own  motion,  may  apply  for  the  order,  and  a  justice 
of  the  supreme  court  of  the  judicial  district  embracing  the  county  must  grant 
it  upon  his  application.  A  justice  of  the  supreme  court  of  the  judicial  district 
embracing  the  county  may  also  grant  the  order  upon  the  application  of  a 
party,  or  a  person  about  to  become  a  party  to  any  special  proceeding  in  the 
surrogate's  court  Where  the  surrogate  is  sick  or  absent,  the  granting  of 
the  order  rests  in  the  discretion  of  \h^  justice^  and  itseflPect  may  be  qualified 
as  \)[iQ  justice  thinks  proper.     [Am'd  Ch.  496  of  1889.] 

§  2489.  How  ftuthoHtjr  sopeneded.  Where  an  order  is  made  by  a 
justice  of  the  supreme  court  of  the  judicial  district  embracing  the  county  as  pre- 
scribed in  the  last  two  sections  or  an  appomtment  is  made  by  the  boMd  of 
supervisors  as  prescribed  in  section  twenty-four  hundred  and  ninety-two 
of  this  act,  for  any  cause  except  a  vacancy  in  the  office  of  surrogate,  it 
may  be  revoked,  without  prejuaice  to  any  proceedings  theretofore  taken 
by  virtue  thereof,  by  a  justice  of  the  supreme  court  cf  the  judicial  district^ 
*  embracing  the  surrogate's  county,  upon  proof  that  it  was  improvidently 
made,  or  that  the  cause  of  making  it  has  become  inoperativa  Such  an 
order  or  appointment  made  upon  the  ground  that  the  surrogate's  office  is 
vacant,  is  superseded  without  any  formal  revocation,  by  the  filling  of  the 
vacancy.  After  tlie  order  or  appointment  is  revoked,  or  the  vacancy  is 
filled,  as  the  case  may  be,  the  unfinished  business  in  any  prooeedings 
taken  by  virtue  of  the  order  or  appointment,  must  be  transferred  to,  and 
may  be  completed  by  the  surrogate  in  the  same  manner  and  with  like 
efl^ect  as  where  a  new  surrogate  completes  the  unfinished  business  of  his 
predecessor.     [Am'd  Ch.  496  of  1889.]  * 

§  2490.  FroceodiiigB  in  New  York  and  Kings  counties  regulated. 

In  a  special  proceeding  cognizable  before  a  surrogate,  taken  in  the  court  of 
common  pleas,  or  the  supreme  court,  as  prescribed  in  this  article,  the  seal  of 
the  court  iu  which  it  is  taken,  must  be  used,  where  a  seal  is  necessary.  The 
special  proceeding  must  be  entitled  in  that  court ;  and  the  papers  therein 
must  be  filed  or  recorded,  as  the  case  may  be,  and  issues  therein  must  be 
tried,  as  in  an  action  brought  in  that  court.  The  clerk  of  that  court  must 
sign  each  record,  which  is  required  to  be  signed  by  the  surrogate  or  the 
clerk  of  the  surrogate's  court.  The  issuing  of  a  citation  may  be  directed, 
and  any  order  intermediate  the  citation  and  the  decree  may  be  made,  by  a 
judge  of  the  court. 

§  2491.  Id. ;  transfer  of  proceedings  to  surrogate's  court  The  court 
may,  at  any  time,  in  its  discretion,  upon  being  satisfied  that  the  reason  for 
the  exercise  of  ite  powers  and  jurisdiction  has  ceased  to  operate,  make  an 
order  to  transfer  to  the  surrogate's  court,  any  matter  then  pending'  before  it. 
Such  an  order  operates  to  transfer  the  same  accordingly.    Imme<Sately  after 
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such  a  transfer,  or  after  the  revocation  of  the  order  of  the  general  term,  as 
prescribed  in  the  last  section  but  one,  the  surrogate  must  cause  entries  to  be 
made  in  the  proper  book  in  his  office,  refeniug  to  all  the  papers  filed,  and 
orders  entered,  or  other  proceedings  taken,  in  the  court  of  common  pleas,  or 
the  supreme  court;  and  he  may  cause  copies  of  any  of  the  orders  or  papers 
to  be  made,  and  recorded  or  filed  in  his  office,  at  the  expense  of  the  county. 

§  2492.  Temporary  siurrogate;  when  board  of  Bupervisors 
may  appoint.  In  any  county,  except  Xew  York,  if  the  surrogate  is  dis- 
abled, bv  reason  of  sickness,  and  there  is  no  special  surrogate,  or  special 
county  judge  of  the  county,  the  board  of  supervisors  may,  in  its  discretion, 
appoint  a  suitable  person  to  act  as  surrogate,  until  the  surrogate's  disability 
ceases  ;  or,  until  a  special  surrogate  or  a  special  county  judge  is  elected  or 
appointed.  A  person  so  appointed  must,  before  entering  on  the  execution 
of  the  duties  of  his  office,  take  and  file  an  oath  of  office,  and  give  an  official 
bond  Jis  prescribed  bv  law,  with  respect  to  a  person  elected  to  the  office  of 
surrogate.     [Am'd  bV  Ch.  686  of  1893.] 

§  2493.  Id. ;  compenfiation.  An  officer,  or  a  person  appointed  by  the 
board  of  supervisors,  who  acts  as  surrogate  of  any  county  during  a  vacancy 
in  the  office,  or  in  consequence  of  a  disability,  as  prescribed  in  tne  last  nine 
sections,  must  be  paid,  for  the  time  during  which  he  so  acts,  a  compensation 
equal  pro  rata,  to  the  salary  of  the  surrogate ;  or,  in  a  county  where  the 
county  judge  is  also  surrogate,  to  the  salary  of  the  county  judge.  The 
amount  of  his  compensation  must  be  audited  and  paid,  in  like  manner  as 
the  salary  of  the  surrogate,  or  of  the  county  judge,  as  the  case  may  be. 
Where  an  officer  of  the  county  performs  the  duties  of  the  surrogate,  with 
respect  to  a  particular  matter,  wherein  the  surrogate  is  disqualified  or  pre- 
cluded from  acting,  the  supervisors  of  the  county  must  allow  him  a  just  com- 
pensation for  his  services  therein,  to  be  audited  and  collected  in  the  same 
manner. 

§  2494.  Id. ;  acts,  etc.,  where  and  how  recorded.  Where  an  act  is 
done,  or  a  proceeding  is  taken  by,  before,  or  by  authority  of,  an  officer,  or  a 
person  appointed  by  the  board  of  supervisors,  temporarily  acting  as  surro- 
gate of  any  county,  as  prescribed  in  this  article,  the  same  must  be  recorded, 
or  the  proper  minutes  thereof  must  be  entered  in  the  books  of  the  surrogate's 
court,  in  like  manner  as  if  the  same  was  done,  or  taken  by,  before,  or  by 
authority  of  the  surrogate  of  the  county ;  and  the  officer  or  person  so  acting, 
or  the  clerk  of  the  surrogate's  court,  must  sign  the  certincate  of  probate 
and  any  letters  so  issued,  and  must  certify  the  record  thereof  in  the 
book. 

§  2495.  Surrogate  when  not  to  be  coimsel.  A  surrogate  shall  not 
be  counsel,  solicitor  or  attorney  in  a  civil  action  or  special  proceeding  for  or 
against  any  executor,  administrator,  temporary  administrator,  testamentar}' 
trustee,  guardian  or  infant,  over  whom,  or  whose  estate  or  accounts,  he 
could  have  any  jurisdiction  by  law.  The  surrogate  of  the  county  of  Mon- 
roe shall  not  act  as  referee  or  practice  as  attorney  or  counsellor  in  any  court 
of  record  in  the  state.     [Au'd  by  Ch.  686  of  1893.] 

§  2496.  StOTOgate,  when  disqualified.  In  addition  to  his  general  dis- 
qualifications as  a  judicial  officer,  a  surrogate  is  disqualified  from  acting 
upon  an  application  for  probate,  or  for  letters  testamentary,  or  for  letters  oi 
administration,  in  each  of  the  following  cases : 

1.  Where  he  is,  or  claims  to  be,  an  heir  or  one  of  the  next  of  kin  to  the 
decedent,  or  a  devisee  or  legatee  of  any  part  of  the  estate. 
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2.  Where  he  is  a  subscribing  witness,  or  is  necessarily  examined  or  to  be 
examined  as  a  witness,  to  any  written  or  nuncupative  will. 

3.  Where  he  is  named  as  executor,  trustee,  or  guardian,  in  any  will,  or 
deed  of  appointment,  involved  in  the  matter. 

g  2497.  Disqualification ;  when  objection  mnst  be  takeiL  An  objec- 
tion to  the  power  of  a  surrogate  to  act,  based  upon  a  disqualification,  estab- 
lished by  special  provision  of  law,  other  than  one  of  those  enumerated  in 
the  last  section,  is  waived  by  an  adult  party  to  a  special  proceeding  before 
him,  unless  it  is  taken  at  or  before  the  joinder  of  issue  by  that  party;  or, 
where  an  issue  in  writing  is  not  framed,  at  or  before  the  submission  of  the 
matter  or  question  to  the  surrogate. 

§  2498.  Books  to  be  kept  by  snxxogate.  Each  surrogate  must  provide 
and  keep  the  following  books : 

1.  A  record-book  of  wills,  in  which  must  be  recorded,  at  length,  every 
will  required  by  law  to  be  recorded  in  his  office,  with  the  decree  admitting 
it  to  probate,  and  also,  if  the  probate  is  not  contested,  the  proof  taken 
thereupon, 

2.  A  record-book  of  letters  testamentary  and  letters  of  administration,  in 
which  must  be  recorded  all  such  letters,  issued  out  of  his  court. 

8.  A  record-book,  in  which  must  be  recorded  every  decree,  whereby  the 
account  of  an  executor,  administrator,  trustee,  or  guardian  is  sealed. 

4.  A  book,  containing  a  miimte  of  every  paper  filed,  or  other  proceeding 
taken,  relating  to  the  disposition  of  the  real  property  of  a  decedent,  and  a 
record  of  every  order  or  decree,  made  thereupon ;  with  a  memorandum  of 
every  report  made,  and  other  proceeding  taken,  founded  upon  a  decree  for 
such  a  disposition. 

5.  A  book,  containing  a  record  of  every  decree  or  order,  the  record  of 
which  is  not  required  by  this  section  to  be  kept  elsewhere ;  together  with  a 
memorandum  of  each  execution  issued,  and  of  the  satisfaction  of  each  decree 
recorded  therein. 

6.  A  book,  in  which  must  be  recorded  all  letters  of  guardianship,  issued 
out  of  his  court. 

7.  A  book  of  fees  and  disbursements,  in  which  must  be  entered,  by  items, 
all  fees  charged  or  received  by  him  for  services  or  expenses,  and  all  (Usburse- 
ments  made  or  incurred  by  him,  which  are  chargeable  against  those  fees,  or 
to  the  county. 

The  expense  of  providing  the  books  specified  in  this  section  is  a  county 
charge. 

§  2499.  The  same.  To  each  of  the  books,  kept  as  prescribed  in  the  last 
section,  must  be  attached  an  alphabetical  index,  referring  to  the  page  of  the 
book,  where  each  subject  may  be  found.  The  surrogate  may  keep  two  or 
more  books,  for  a  further  division  of  the  subjects  specified  in  either  subdivi- 
sion of  the  last  section ;  in  which  case,  he  must  keep  a  separate  index  to 
each  set  of  books.  Each  decree,  revoking  the  probate  of  a  will,  or  revoking 
or  otherwise  affecting  letters  testamentary,  lettei's  of  administration,  or 
letters  of  guardianship,  or  suspending  or  removing  a  testamentary  trustee, 
or  modifying  or  otherwise  affecting  any  other  decree,  must  be  plainly  noted 
at  the  end  or  in  the  margin  of  the  record  of  the  will,  letters,  or  original 
decree,  with  a  reference  to  the  book  and  page  where  the  subsequent  decree 
is  recorded.  The  books,  kept  as  prescribed  in  the  last  section,  appertain  to 
the  surrogate's  office,  and  must  be  open,  at  all  reasonable  times  to  the  inspec- 
tion of  any  person. 
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§  2500.  Papers  and  books  to  be  preserved  and  bonds  filed.  The  surrogate  must 
carefully  file  and  preserve  in  his  office  every  depositiou,  affidavit,  petition,  report,  ac- 
count, voucher,  or  other  paper  r^latiu^  to  anv  proceeding  in  his  court ;  and  deliver  to 
his  successor  all  the  papers  and  books  Icept  by  him.  All  bonds  required  to  be  filed  with 
the  surrogate  or  in  his  office  must  be  proved  or  acknowledged  as  deeds  are  required  by 
law  to  be  proved  or  acknowledged.     [Am'd  ijy  Cu.  686  OP  1898.] 

^  3501.  When  fees  not  to  be  oharged  ;  report  of  fees.  If  the  inventory  of  personal 
property  of  a  testator  or  intestate,  filed  in  the  office  of  the  surrogate,  does  not  exceed  the 
sum  of  one  thousand  dollars,  no  fees  for  any  services  done  or  performed  by  the  surro- 
gate shall  be  charged  to  or  received  from  the  executor  or  administrator.  If  the  petition 
for  letters  testamentary  or  of  administration  shall  allege  that  in  the  belief  of  the  peti- 
tioner the  inventory  will  not  exceed  such  amount,  no  fees  shall  be  received  until  it  ap- 
pears from  the  inventory  when  filed  that  the  personal  property  does  not  exceed  that 
sum.  On  the  appointment  of  a  guardian,  if  it  appears  that  the  application  is  made  for 
the  purpose  of  enabling  the  minor  to  receive  bounty,  arrears  of  pay  or  prize  money,  or 
pension  due,  or  other  dues  or  gratuity  from  the  federal  or  state  government,  for  the  ser- 
vices of  the  parents  or  brother  of  such  minor  in  the  military  or  naval  service  of  the 
United  States,  no  fees  shall  be  charged  or  received.  The  surrogate  of  each  county,  ex- 
cept New  York,  at  his  own  expense,  must  make  a  report  to  the  board  of  supervisors  of 
the  county,  on  the  first  day  of  each  annual  meeting  thereof,  containing  a  verified  state- 
ment of  all  fees  received  or  charged  by  him  for  services  or  expenses  since  the  last 
report,  and  of  all  disbursements  chargeable  against  the  same,  or  to  the  county,  stating 
particularly  each  item  thereof.     [Am'd  by  Ch.  686  op  189S.] 

^  2502.  Id.;  in  New  York  county.     [Repealed  Ch.  530  of  1884.] 

^  2503.  What  papers  to  be  transmitted  to  Secretary  of  State;  expenses  thereof. 
A  surrogate  who  admits  to  probate  the  will  of  a  person,  who  was  not  a  resident  of  the 
State  at  the  time  of  his  death;  or  grants  original  or  ancillary  letters  testamentary  upon 
such  a  will,  or  original  or  ancillary  letters  of  administration  upon  the  estate  of  such  a 
person;  must,  within  ten  days  thereafter,  transmit  to  the  Secretary  of  State,  to  be  filed 
in  his  office,  a  certified  copy  of  the  will  or  letters.  The  surrogate's  fees  for  making  the 
copy,  and  the  expenses  of  transmission,  must  be  audited  by  the  Comptroller,  and  paid 
out  of  the  treasury  upon  his  warrant. 

ARTICLE  THIRD. 
Clerks;  Stenooraphbrb;  Miscellaneous  Provisions. 

Section  2504.  Surrogate's  court;  when  to  be  open. 
2506.  When  surrogate  to  attend. 

2506.  When  and  where  court  held  by  county  judge. 

2507.  Seal. 

2508.  Clerks  in  surrogate's  office. 

1^509.  Clerk  of  surrogate's  court;  how  appointed;  his  powers. 

2510.  Additional  powers  of  clerk  of  surrogate's  court  of  Kings  county. 

2511.  Surrogate  liable  for  clerk's  acts. 

2512.  Stenographer  for  surrogates'  courts  in  New  York  and  Kings. 

2513.  Id. ;  in  other  counties. 

2514.  Definition  of  expressions  used  in  this  chapter. 

g  2504.  Surrogate's  court ;  when  to  be  open.  The  surrogate's  court  is  always  open 
for  the  transaction  of  any  business,  within  its  powers  and  jurisdiction.  The  surrogates 
of  the  city  and  county  of  New  York,  from  time  to  time  must  appoint,  and  may  alter  the 
times  of  holding  terms  of  that  court  for  the  trial  of  probate  proceedings  and  for  the 
hearing  of  motions  and  other  chamber  business.  They  must  prescribe  the  duration  of 
such  terms,  and  assign  the  surrogate  to  preside  and  attend  at  the  terms  so  appointed. 
In  case  of  the  inability  of  a  surrogate  of  that  county  to  preside  or  attend,  the  other  sur- 
rogate may  preside  or  attend  in  his  place.  Two  or  more  terms  of  the  surrogate's  court 
may  be  appointed  to  be  held  at  the  same  time.  The  term  of  that  court  held  at  cham- 
bers .shall  dispose  of  all  business  except  contested  probate  proceedings ;  all  contested 
probate  proceedings  shall  be  disposed  of  at  the  trial  term.  An  appointment  must  be 
published  in  two  newspapers  published  in  the  city  of  New  York  during  or  before  the 
first  week  in  January  in  each  year  ;  except  that  the  surrogates  of  that  couz^ty  may,  by 
notice  to  be  published  in  two  newspapers  in  the  city  of  New  York  for  at  least  five  days, 
appoint  the  time  for  holding  chambers  and  trial  terms  during  the  year  eighteen  hundred 
and  ninety-three.  All  the  powers  conferred  by  law  upon  the  surrogate  of  the  city  and 
county  of  New  York  may  be  exercised  by  either  of  the  surrogates  of  said  city  and 
county.     [Am'd  bt  Ch.  9  of  1893.] 

g  2505.  when  surrogate  to  attend.  The  surrogate  must,  unless  prevented  by  sick- 
ness or  other  unavoidable  casualty,  attend  at  his  office  on  Monday  of  each  week,  except 
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during  the  month  of  Angast,  or  where  Monday  is  a  public  holiday,  on  the  following' 
Taesdaj,  to  execute  the  powers  conferred  and  the  duties  imposed  upon  him.     But  the 
surrogate  of  any  county  may,  by  an  instrument  in  writing,  under  liis  hand,  filed  in  the 
oflSct  of  tlie  clvrk  of  the  county  at  least  twenty  days  before  the  first  day  of  January  in 
any  year,  designate  a  day  of  the  week,  other  than  Monday,  at  which  he  will  attend  at 
his  office,  or  a  month  other  than  August,  during  which  he  will  be  al)sent  therefrom,  or 
both  during  that  year  ;  and  where  the  county  judge  is  also  surrogate,  he  is  not  required 
to  attend  at  his  office  on  any  day  when  the  county  court  or  the  court  of  sessions  is  sit- 
ting.    The  surrogate  must  also  execute  the  duties  of  his  office,  at  such  other  times  and 
places,  within  his  county,  as  the  public  convenience  requires.     T/ie  surrogate  [    ]  mav 
sign  decrees,  letters  testamentary y  of  adminuttration  atia  guardianship,  and  orders,  [     j 
during  the  month  of  August,  or  such  other  month  cu  he  shall  designate  for  his  vacation, 
wherever  he  shaU  be  passing  such  vacation,  within  the  state.     [Ak'd  Ch.  525  of  1892.] 

§  2506.  'Wlien  and  where  court  held  by  county  judge.    The  sotto- 

fate*8  court,  in  a  county  where  the  county  judge  is  also  surrogate,  may  be 
eld  at  the  time  and  place  at  which  the  county  court  is  held ;  and,  in  that 
case,  the  order  of  business  of  the  county  court,  the  court  of  sessions,  and  the 
snrrogate's  court,  is  under  the  direction  of  the  county  judge. 

§  2507.  SeaL  The  surrogate's  court  has  a  seal,  of  which  the  surrogate 
has  charge. 

§  2508.  Clerks  in  Borrogate's  office.  Each  surrogate  may  appoint,  and 
at  pleasure  remove,  as  many  clerks  for  his  office,  to  be  paid  by  the  county, 
as  the  board  of  supervisors  of  his  county,  or,  in  the  city  and  county  of  New 
York,  the  board  of  aldermen,  authorize  him  so  to  appoint.  The  board  of 
supervisors  or  the  board  of  aldermen,  as  the  case  requires,  must  fix  the  com* 
pensation  of  the  clerk  or  clerks  so  appointed ;  and  may  authorize  them,  or 
either  of  them,  to  receive,  for  their  or  his  own  use,  the  legal  fees  for  making 
copies  of  any  record  or  paper  in  the  office  of  the  surrogate.  A  surrogate 
may  appoint,  and  at  pleasure  remove,  as  many  additional  clerks,  to  be  paid 
by  him,  as  be  thinks  proper.     [Repealed  as  to  New  York  Co.  Ch.  580  of  1884.] 

§  2509.  Olerk  of  sturrogate's  court ;  how  appointed ;  his  powers.  By  a  written 
order  filed  and  recorded  in  bis  office,  which  he  maj  in  like  manner  revoke  at  pleasure, 
a  surrogate  may  appoint  a  clerk  employed  in  his  office  to  be  clerk  of  the  surrogate's 
court.  The  clerk  so  appointed  may  exercise,  concurrently  with  the  surrogate,  the 
following  powers  of  the  surrogate  : 

1.  He  may  certify  and  sign  as  clerk  of  the  court  any  of  the  records  of  the  court, 
including  the  certificate  specified  in  section  twenty-six  hundred  and  twenty-nine  of  this 
act.  and  the  records  and  papers  specified  in  subdivision  nine  of  section  twenty-four 
hundred  and  eighty-one  of  this  act. 

2.  He  may  issue  any  mandate,  to  which  a  party  is  entitled  as  of  course,  either  uncon- 
ditionally or  on  the  filing  of  any  paper;  and  may  sign,  as  clerk  of  the  court,  and  affix 
the  seal  of  the  conrt  to  any  letters  or  mandate  issued  from  the  court. 

5J.  He  may  certify  in  the  manner  prescribed  by  chapter  ninth  of  this  act,  a  copy  of 
any  paper,  required  or  permitted  by  law  to  be  filed  or  recorded  in  the  surrogate's  office. 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding  thirty  days,  any  matter,  when 
.the  surrogate  is  absent  from  his  office,  or  unable,  by  reason  of  other  engagem^ts,  to 

attend  to  the  same. 

5.  He  may  take  the  acknowledgment  or  proof  of  any  instrument,  to  be  used  or  filed 
in  the  court  of  which  he  is  a  clerk. 

The  surrogate  may  prohibit  the  clerk  from  exercising  any  power  specified  in  this  sec- 
tion, but  the  prohibition  does  not  affect  the  validity  of  any  act  of  the  clerk  done  in  dis- 
regard of  the  prohibition.  The  clerk  or  other  person  employed  in  any  capacity  in  a 
surrogate's  office,  shall  not  act  as  appraiser,  as  attorney  or  counsel,  or  as  referee,  or 
special  guardian,  in  any  matter  before  the  surrogate.     [Am'd  by  Ch.  686  OF  1898.] 

i^g  2509,  2511,  consolidated. 

§2510.  Additional  powers  of  clerk  of  surrogate's  court  of  Kings  county.  The 
clerk  of  the  surrogate's  court  of  Rings  county,  in  addition  to  the  powers  enumerated 
in  section  twenty-five  hundred  and  nine,  may  exercise,  concurrently  with  the  surrogate 
of  the  county,  the  following  powers  of  the  surrogate:  On  the  return  of  a  citation  issued 
from  such  surrogate's  court  on  a  petition  for  the  probate  of  a  will,  where  no  objection 
to  the  same  is  filed;  or,  where  all  the  persons  entitled  to  be  cited,  sign  and  verify  the 
petition,  or  personally,  or  by  attorney,  appear  on  the  probate  thereof,  cause  the  witnesses 
to  the  will  to  be  examined  before  him.  Such  examinations  must  be  reduced  to  writing, 
and  for  such  purpose,  he  is  hereby  authorized  to  administer  and  certify  oaths  and  affir- 
mations in  such  cases  in  the  same*  manner  and  with  the  same  effect  as  if  administered 
and  certified  by  the  surrogate.  [Am'd  by  Oh.  686  OP  1893.] 
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§  2511.  Surrogate  liable  for  clerk's  acts.  A  surrogate  hereafter  elected  or  appointed, 
and  the  sureties  on  his  official  bond,  are  liable  for  any  act  of  the  clerk  of  the  surrogate's 
court  in  the  discharge  of  his  official  duties,  during  the  surrogate's  term  of  office,  as  if 
the  act  was  performed  by  the  surrogate.  The  surrogate  may  take  security  from  the 
clerk,  to  indemnify  him  against  the  liability  created  by  this  section.  [Am'd  bt  Cu.  686 
OF  1893.] 

Code.  §  2510,  unchanged. 

$  2512.  Stenographer  for  surrogates'  courts  in  New  York  and  Kings.  The  surrogate 
of  each  of  the  counties  of  New  York  and  Rings  must  appoint,  and  may,  for  cause,  re- 
move, a  stenographer  for  his  court,  who  is  entitled  to  a  salary  fixed  by  law,  and  to  be 
paid  as  the  salaries  of  clerks  in  the  surrogate's  office  are  paid. 

g  2518.  Id.;  in  other  counties.  The  surrogate  of  each  county,  except  New  York  and 
Kings,  may,  in  his  discretion,  appoint,  and  at  pleasure  remove,  a  stenographer  for  his 
court,  who  shall  be  paid  a  reasonable  compensation,  certified  by  the  surrogate,  in  every 
case  in  which  he  takes  notes  of  testimony.  SSuch  compensation  is  part  of  the  costs  of 
the  proceedings.  The  stenographer  of  the  surrogate's  court  of  the  county  of  Albany 
shall  receive  a  salary,  to  be  fixed  by  the  surrogate,  not  exceeding  twelve  hundred  dol- 
lars per  annum,  and  shall  deliver  to  the  surrogate  of  the  county  a  full  copy  of  all  min- 
utes taken  by  him;  and  on  the  receipt  of  his  fees,  not  exceeding  three  cents  per  folio,  a 
like  copy  to  the  party,  or  each  of  the  parties,  to  the  proceeding  in  which  the  minutes 
were  taken.  When  not  actually  engaged  in  the  discharge  of  his  duties  as  stenographer, 
he  shall  perform  such  clerical  duties  in  connection  with  the  surrogate's  court  as  the  sur- 
rogate directs.  The  stenographer  for  the  surrogate's  court  of  the  county  of  Erie  shall 
be  entitled  to  a  salary,  to  be  fixed  by  the  surrogate,  not  exceeding  nine  hundred  dollars 
a  year,  to  be  paid  as  the  salary  of  the  clerk  of  the  surrogate's  court  is  paid.  [Am'd  bt 
Ch.  686  OF  1893.] 

§  2514.  Definition  of  expressions  used  in  this  chapter.  In  couBtraing 
the  provisions  of  this  chapter,  the  following  rules  must  be  observed,  except 
where  a  contrary  intent  is  expressly  declared  in  the  provision  to  be  con- 
strued, or  plainly  apparent  from  the  context  thereof: 

1.  The  word,  "intestate,"  signifies  a  person  who  died  without  leaving  a 
valid  will ;  but  where  it  is  used  with  respect  to  particular  property,  it  signi- 
fies a  person  who  died  without  effectually  disposing  of  that  property  by  will, 
whether  he  left  a  will  or  not. 

2.  The  word,  "  assets,"  signifies  personal  property  applicable  to  the  pay- 
ment of  the  debts  of  a  decedent. 

3.  The  word,  "  debts,"  includes  every  claim  and  demand,  upon  which  a . 
judgment  for  a  sum  of  money,  or  directing  the  payment  of  money,  could  be 
recovered  in  an  action ;  and  the  word,  **  creditor,"  includes  every  person 
having  such  a  claim  or  demand. 

4.  The  word,  "  will,"  signifies  a  last  will  and  testament,  and  includes  all 
the  codicils  to  a  will. 

5.  The  expression,  "  letters  of  administration,"  includes  letters  of  tempo- 
rary administration.  *  <K  1i  \L  '^/^^ 

6.  The  expression,  "testamentary  trustee,"  includes  every  person,  except ''^  *T  * 
an  executor,  an  administrator  with  the  will  annexed,  or  a  guardian,  who  ia^^  t*  iSA 
designated  by  a  will,  or  by  any  competent  authority,  to  execute  a  trust. ^j^„  ^  j^4 
created  by  a  will ;  and  it  includes  such  an  executor  or  administrator,  where 

he  is  acting  in  the  execution  of  a  trust  created  by  the  will,  which  is  separa- 
ble from  his  functions  as  executor  or  administrator. 

7.  The  word,  "  surrogate,"  where  it  is  used  in  the  text,  or  in  a  bond  or 
undertaking,  given  nursuant  to  any  provision  of  this  chapter,  includes  every 
officer  or  court  vestea  by  law  with  the  functions  of  surrogate. 

8.  The  expression,  "judicial  settlement,"  where  it  is  applied  to  an  account, 
signifies  ajdggjgeof  a  surrogate's  court,  whereby  the  account  is  made  con- 
clusive uponTn^parties  lo  Ififl  Special  pi'oceedinfi",  either  for  all  purposes,  or 
for  certain  purposes  specified  in  the  statute ;  and  an  account  thus  made  con- 
clusive is  said  to  be  "  judicially  settled." 

9.  The  expression,  **  intermediate  account,*  denotes  an  account  filed  in 
the  surrogate's  office,  t*.  r  the  purpose  of  disclosing  the  acts  of  the  person 
accounting,  and  the  condition  of  trie  estate  or  fund  in  his  hands,  and  not 
made  the  subject  of  a  judicial  settlement. 

10.  The  expression,  "  upon  the  return  ol  a  citation,"  where  it  is  used  in  a 
provision  requiring  an  act  to  be  done  in  the  surrogate's  court,  relates  to  the 
time  and  place  at  which  the  citation  is  retumabley  or  to  which  the  hearing 
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is  adjourned ;  includes  a  supplemental  citation,  issued  to  bring  in  a  party 
who  ought  to  be,  but  has  not  been  cited ;  and  implies  that,  before  doing  the 
act  specified,  due  proof  must  be  made,  that  all  persons  required  to  be  cited 
have  been  duly  cited, 

11.  The  expression,  "person  interested,"  where  it  is  used,  in  connection 
with  an  estate  or  a  fund,  includes  every  person  entitled,  either  absolutely  or 
contingently,  to  share  in  the  estate  or  the  proceeds  thereof,  or  in  the  fund, 
as  husband,  "wife,  legatee,  next  of  kin,  heir,  devisee,  assignee,  grantee,  or 
otherwise,  except  as  a  creditor.  Where  a  provision  of  this  chapter  pre- 
scribes that  a  person  interested  may  object  to  an  appointment,  or  may  apply 
for  an  inventory,  an  account,  or  increased  security,  an  allegation  of  his  inter- 
est, duly  verified,  suffices,  although  his  interest  is  disputed ;  unless  he  has 
been  excluded  by  a  judgment,  decree,  or  other  final  determination,  and  no 
appeal  therefrom  is  pending. 

12.  The  term,  "  next  of  kin,"  includes  all  those  entitled^  nnder  the  pro- 
visions of  law  relating  to  the  distribution  of  personal  property,  to  share  in 
the  unbequeathed  residue  of  the  assets  of  a  decedent  after  payment  of  debts 
and  eicpenses,  other  than  a  surviving  husband  or  wife. 

13.  The  expression,  "  real  property,"  includes  every  estate,  interest,  and 
right,  legal  or  equitable,  in  lands,  tenements,  or  hereditaments,  except  those 
which  are  determined  or  extinguished  by  the  death  of  a  person  seized  or 
possessed  thereof,  or  in  any  manner  entitled  thereto,  and  except  those  which 
are  declared  by  law  to  be  assets.  The  word,  "  inheritance,  signifies  real 
property,  as  defined  in  this  subdivision,  descended  as  prescribed  by  law. 
The  expression,  "  personal  property,"  signifies  every  kind  of  property  which 
survives  a  decedent,  other  than  real  property  as  defined  in  this  subdivision, 
and  includes  a  right  of  action  conferred  by  special  statutory  provision  upon 
an  executor  or  administrator. 


TITLE  II. 

ProvisUma  relating  generaUy  to  the  proceedings  in  surrogates^  courts^  and  to  appeals 

from  those  courts, 

Abticlb  1.  Process,  and  service  thereof ;  appearance,  and  joinder  of  issue }  miscella- 
neous re^plations  of  practice. 

2.  Hearing ;  including  trial  bv  jury  and  reference. 

3.  Decrees  and  orders ;  and  tne  enforcement  thereof.    Costs  and  fees. 

4.  Appeal. 

5.  Provisions  relating  generally  to  letters ;  and  generally  to  executors^  adminia* 

trators,  guardians,  and  testamentary  trustees. 


ARTICLE  FIRST. 

Pbocbss,  and  Sbrviob  thbrbof;  Appbarai^cb,  and  Joindbb  of  Ibsitb;  mibcbllahbods 

RBOOLATIOIfS  OP  PRAOnCB. 

Bbctiok  2515.  Process ;  how  executed  and  returnable. 

2516.  Proceedings  to  be  commenced  by  citation. 

2517.  Id. ;  within  the  statute  of  limitations. 

2518.  Persons  constituting  a  class ;  when  to  be  cited ;  diation  when  some  are 

unknown. 

2519.  Contents  of  citation. 

2520.  Citation ;  how  served  within  the  State. 
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Kbujtum  SS31.  Subetitote  for  peraonal  service  upon  m  reildBDt. 
2522.  Service  by  pablioation,  etc. 
2623b  Id. }  upon  persona  unknown,  etc 

2524.  Order ;  when  and  how  made ;  contents  thereof! 

2525.  What  time  required  for  delivery  of  copy,  etc 

2526.  Service  upon  a  corporation,  infant,  lunatic^  etc 

2527.  Id.  I  upon  infant,  etc ;  additional  reamrement  in  oertalii  OMMk 

2528.  Appearance ;  huw  made,  and  effect  tnereof. 

2529.  Surrogate's  son  not  to  practice  before  him. 
2590.  Special  guardian  i  when  to  be  appointed. 

2581.  Notice  dt  proceeoingis  to  appoint  special  guardian. 

2532.  Proof  of  service  of  citation,  subpoena*  etc. 

2533.  Written  pleadings  may  be  required. 
■  2534.  Verification  thereof. 

2585,  2536.  Publication  of  dtation,  etc. 

2587.  Mone^  paid  into  court  and  securities  taken ;  how  disposed  of! 

2588.  Certam  provisions  made  applicable  to  proceedings  in  surrogates'  conri^i 

§  2615.  Procaas ;  how  eocaented  and  retcmabla.  A  citation  or  other 
mandate  of  a  surrogate's  court  must,  except  'where  it  is  otherwise  specially 
prescribed  by  law,  be  made  returnable  before  the  surrogate  &om  whose  conxi 
it  was  issued,  and  may  be  served  or  executed  in  any  county.  A  warrant 
of  attachment  must  be  directed  to  the  sheriff  of  the  surrogate's  county,  who- 
may  execute  it  in  any  county,  and  must  convey  the  person  arrested  to  fha 
place  where  it  is  returnable. 

§  2516.  FtocaedingB  to  ba  commancad  by  dtaUon.  Except  in  a  casa 
where  it  is  otherwise  specially  prescribed  by  law,  a  special  proceeding  in  a 
surrogate's  court  must  be  commenced  by  the  service  of  a  citation,  issued 
upon  the  presentation  of  a  petition.  But  upon  the  presentation  of  the  peti- 
tion, the  court  acquires  jurisdiction  to  do  any  act  wfiich  may  be  done  befora 
actual  service  of  the  citation. 

§  2517.  Id. ;  within  tha  statata  of  llniitation&  The  presentation  of  a 
petition  is  deemed  the  commencement  of  a  special  proceeding,  within  the 
meaning  of  any  provision  of  this  act,  which  limits  the  time  for  the  com* 
mencement  thereof.  But  in  order  to  entitle  the  petitioner  to  the  benefit  of 
this  section,  a  citation,  issued  upon  the  presentation  of  the  petition,  muqt, 
within  sixty  days  thereafter,  be  served,  as  prescribed  in  section  2520  of  this 
act,  upon  the  adverse  party,  or  upon  one  of  two  or  more  adverse  parties, 
who  are  jointly  liable,  or  otherwise  united  in  interest ;  or,  within  the  same 
time,  the  first  publication  thereof  must  be  made  pursuant  to  an  order  made 
as  prescribed  in  section  2522  of  this  act. 

%  2518.  PaxBons  constitating  a  class ;  whan  to  ba  dtad ;  dtatioii 
w&an  soma  aza  nnknown.  Where  it  is  prescribed,  in  any  pro- 
vision of  this  chapter,  that  a  petition  must  pray  that  a  person,  or  that 
creditors,  next  of  kin,  legatees,  heirs,  devisees,  or  other  persons  constituting 
a  class,  may  be  cited  for  any  purpose,  all  those  persons  are  necessary  parties 
to  the  special  proceeding.  Where  persons  to  be  cited  constitute  a  class,  the 
X)etitioner  must  set  forth,  in  an  affidavit,  the  name  of  each  of  them,  unless 
the  name,  or  part  of  the  name,  of  one  or  more  of  them  cannot,  after  diligent 
inquiry,  be  ascertained  by  him ;  in  which  case,  that  fact  must  be  set  fwth, 
and  the  surrogate  must,  thereupon,  inquire  into  the  matter.  For  the  pur« 
pose  of  the  inquiry,  he  may,  in  his  discretion,  issue  a  subpcsna,  requiring 
any  person  to  attend  before  him  to  testify  respecting  the  matter.  If  he  is 
satisned,  upon  the  allegations  of  the  petitioner,  or  after  making  the  inquiry, 
that  the  name  of  one  or  more  of  the  persons  to  be  cited,  cannot  be  ascertained 
with  reasonable  diligence,  the  citation  may  be  directed  to  that  person  or 
those  yersonBf  by  a  general  designation^  showing  his»  her,  or  their  oonnea* 
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tion  ipnth  the  decedent,  or  interest  in  the  property  or  matter  in  question ;  or 
otherwise  sufficiently  identifying  the  person  or  persons  intended.  A  cita- 
tion, thus  directed,  has  the  same  force  and  effect,  as  if  it  was  directed  to  the 
person  or  persons  intended,  bv  their  names ;  and  where  the  person  or  per- 
sons so  intended  are  duly  cited,  in  any  manner  prescribed  by  law,  the  decree 
binds  them,  as  if  they  were  named  therein.  A  petition,  duly  verified,  is 
deemed  an  affidavit,  within  the  meaning  of  this  section. 

6  2519.  Contents  of  citation.  A  citation  must  be  made  returnable  upon 
a  day  certain,  designated  therein,  not  more  than  four  months  after  the  oate 
thereof;  and  must  specify  whose  estate  or  what  subject-matter  is  in  ques- 
tion. The  names  of  all  the  persons  te  be  cited,  as  far  as  they  can  be  ascer- 
tained, must  be  contained  in  the  citation.  Where  the  name,  or  part  of  the 
name,  of  either  of  them  cannot  be  ascertained,  that  fact  must  be  stated  in 
the.  citation. 

§  2520.  Citation ;  liow  senred  wilUn  the  State.  Except  where  fecial 
provision  is  otherwise  made  by  law,  service  of  a  citation,  within  the  otate^ 
must  be  made  upon  an  adult  person,  or  an  infant  of  the  age  of  fourteen  years 
or  upwards,  by  delivering  a  copy  thereof  to  the  person  to  be  served,  or  by 
leaving  a  copy  at  his  residence,  or  the  place  where  l^e  sojourns,  with  a  per- 
son of  suitable  age  and  discretion,  under  such  circumstances,  that  the  sur- 
rogate has  good  reason  to  believe  that  the  copy  came  to  his  knowledge,  in 
time  for  him  to  attend  at  the  return  day.  A  citation  must  be  so  served,  if 
within  the  county  of  the  surrogate,  or  an  adjoining  county,  at  least  eight 
days  before  the  return  day  thereof;  if  in  any  other  county,  at  least  fifteen 
days  before  the  return  day ;  unless,  in  either  case,  the  person  served,  being 
an  adult,  and  not  incompetent,  assents  in  writing  to  a  service  within  a  shorter 
time.  Any  person,  although  a  party  to  the  special  proceeding,  may  serve  a 
citation. 

§  2521.  Sabstttnte  for  penonal  service  npon  a  resident  Where  it 
appears,  by  affidavit,  to  the  satisfaction  of  the  surrogate  from  whose  court  a 
citation  issued,  that  proper  and  diligent  effort  has  been  made  to  serve  it 
npon  a  resident  of  the  State,  as  prescribed  in  the  last  section ;  and  that  the 
person  to  be  served  cannot  be  found,  or,  if  found,  that  he  evades  service,  so 
that  it  cannot  be  made ;  the  surrogate  may  make  an  order,  directing  that 
service  thereof  be  made,  as  prescribed  in  section  436  of  this  act ;  and  ttie 
provisions  of  that  section  and  of  section  437  of  this  act,  relating  to  the  ser- 
vice of  a  summons,  apply  to  the  service  of  a  citation,  pursuant  to  an  order 
made  as  prescribed  in  this  section. 

§  2522.  Service  by  publication,  etc.  The  surrogate  from  whose  court 
a  citation  is  issued  may  make  an  order  directing  the  service  thereof  wiih- 
out  the  state,  or  by  publication,  in  either  of  the  lollowing  cases : 

1.  Where  it  is  to  oe  served  upon  a  foreign  corporation,  or  upon  a  person 
who  is  not  a  resident  of  the  state. 

2.  Where  the  x>er8on  to  be  served,  bein^  a  resident  of  the  state,  has 
departed  therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid  the  ser- 
vice of  process. 

S.  Where  the  -peiBcm  to  be  served,  wheOter  an  aduU  or  €tn  ff|/bn^  i$  a  rea^ 
dent  qf  the  state  but  is  temporarily  absent  thertfrom.    [Am*d  Ch.  664  of  1881.] 

4.  Where  the  person  to  be  served  is  a  resident  of  the  state,  or  a  domestic 
corporation,  and  an  attempt  was  made  to  serve  a  citation,  issued  from  the 
same  surro^te*s  court,  upon  the  presentation  of  the  same  petition,  before 
the  expiration  of  the  limitation  applicable  to  the  enforcement  of  the  claim 
Bet  forth  in  the  petition,  as  fixed  in  chapter  fourth  of  this  act ;  and  the  limi* 
tation  would  have  expired,  within  sixty  days  next  preceding  the  application 
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I  

for  the  order,  if  fhe  time  has  not  been  extended  by  the  attempt  to  Berye  the 

citation. 

§  2523.  Id. ;  upon  persons  unknown,  eta  The  surrogate  may  also  make 
an  order,  directing  the  service  of  a  citation  without  the  State,  or  by  publica- 
tion, in  either  of  the  following  cases : 

1.  Upon  a  party  to  whom  a  citation  is  directed,  either  by  his  full  name  or 
part  of  his  name,  where  the  surrogate  is  satisfied,  by  affidavit,  that  the 
residence  of  that  party  cannot,  after  diligent  inquiry,  be  ascertained  by  the 
petitioner. 

2.  Upon  one  or  more  unknown  creditors,  next  of  kin,  legatees,  heirs, 
devisees,  or  other  persons  included  in  a  class,  to  whom  a  citation  has  been 
directed,  designating  them  by  a  general  description,  as  prescribed  in  this 
article. 

Ji  2624  Order  when  and  how  made ;  contents  tliereo£  Where  an 
er  directing  the  service  of  a  citation  without  the  state,  or  by  publica- 
tion, is  made,  as  prescribed  in  either  of  the  last  two  sections,  the  party 
applying  therefor  must  produce  proof,  by  affidavit  or  otherwise,  to  the  sat- 
iuaction  of  the  surrogate,  that  the  case  is' one  of  those  specified  in  those 
sections.  The  order  must  direct  that  service  of  the  citation  upon  the 
jMSrson  named  or  described  in  the  order  be  made  bv  publication  of  the 
citation  in  two  newspapers,  designated  as  prescribea  in  this  article,  for  a 
q)eGified  time,  which  the  surrogate  deems  reasonable,  not  less  than  once  in 
each  of  six  successive  weeks ;  or,  at  the  option  of  the  petitioner,  by  deliver- 
ing a  copy  of  the  citation,  without  the  state,  to  each  person  so  named  or 
described,  in  person,  and  if  the  penon  t9  he  wned  is  an  if^atU  under  the  age  ef 
fowrteen  yea/re^  also  to  the  pereon  with  whom  he  is  tojoummg^  or  if  the  service  is 
made  upon  a  corporation,  to  an  officer  thereof,  specifled  in  section  431  or  432 
of  this  act.  It  must  also  contain  either  a  direction  that  on  or  before  the 
day  of  the  first  publication,  the  petitioner  deposit  in  a  specified  post-office, 
a  wpy  of  the  citation  and  of  the  order  contained,  in  a  securely  closed  post- 
paid wrapper,  directed  to  the  person  to  be  served,  at  a  place  specified  in  the 
order;  and  iftheperwn  to  he  served  is  an  infant  under  the  age  qf  fourteen  yearSf 
aJUrOier  coppf  likewise  contained  in  a  securely  closed  post-^paid  wrapper  ^  directed 
to  the  pereon  with  whom  such  infant  is  sojourning;  or,  a  statement  that  the 
surrogate,  being  satisfied  by  the  affidavit  upon  which  the  order  was 
granted,  that  the  petitioner  cannot,  with  reasonable  diligence,  ascertain  a 
place  or  places  where  the  person  to  be  served  would  probably  receive  matter 
transmitted  through  the  post-office,  dispenses  with  the  deposit  of  any  papers 
therein.    [Am'd  Ch.  664  of  1881.] 

§  2526.  What  time  required  for  delivery  of  copy,  eto.  Where  service 
is  made  by  delivering  a  copy  of  the  citation  without  the  State,  pursuant  to 
an  order  made  as  prescribed  in  the  last  section,  it  must  be  made,  if  within, 
ti^e  United  States,  at  least  thirty  days,  if  without  the  United  States,  at  least 
forty  days,  before  the  return  day  of  the  citation.  Proof  of  publication, 
deposit,  or  deliveiy  may  be  made  as  prescribed  in  section  444  of  this  act. 
[Am'd  Ch.  399  OF  1882.    See  §2.] 

§  2626.  Service  upon  a  corporation,  infsuit,  lunatic,  eta  Service  of  a 
citation  must  be  made  upon  an  infant  under  the  age  of  fourteen  years,  a 
person  judicially  declarea  to  be  incompetent  to  manage  his  affairs  by  reason 
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of  lunacy,  idiocy^  or  habitual  drunkeimeBBy  ov  a  ooiporation,  In  the  maimer 

prescribed  for  personal  service  of  a  summons  upon  such  a  person,  or  upon  a 
corporation,  in  article  first  of  title  first  of  chapter  fifth  of  this  act. 

§  2527.  Zd. ;  upon  infltet,  etc. ;  addltlonfti  nqnirommit  in  dutabi 
ea8e&  Where  a  person,  cited  or  to  be  cited,  is  an  infant  of  the  age  of  foiir^ 
teen  years  or  upwards,  or  where  the  surrogate  has,  in  his  opinion,  reason- 
able grounds  to  believe,  that  a  person,  cited  or  to  be  cited,  is  an  habikial 
drunkard,  or  for  any  cause  mentally  incapable  adequately  to  protect  his 
rights,  although  not  judicially  declared  to  be  incompetent  to  manage  his 
a&irs,  the  surrogate  may,  in  his  discretion,  with  or  without  an  application 
therefor,  and  in  the  interest  of  that  person,  make  an  order  requiring  that,a 
copy  of  the  citation  be  delivered,  in  behalf  of  that  person,  to  a  person  desig- 
nated in  the  order ;  and  that  service  of  the  citation  shall  not  be  deemed 
complete  until  such  delivery.  Where  the  person,  cited  or  to  be  cited,  is  an 
infant  under  the  age  of  fourteen  years,  or  a  person  judicially  declared  to  be 
incompetent  to  manage  his  afiairs,  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  and  the  surroffate  has  reasonable  ground  to  believe  that  the 
interest  of  the  person,  to  whom  a  copy  of  the  citation  was  delivered,  in 
behalf  of  the  infant  or  incompetent  person,  is  adverse  tio  that  of  the  infant 
or  incompetent  person,  or  that,  for  any  reason,  he  is  not  a  fit  person  to 
protect  the  )atter*8  rights,  the  surrogate  may  likewise  make  such  an  order ; 
and  as  a  part  thereof,  or  by  a  separate  order,  made  in  like  manner  at  any 
stage  of  the  proceedings,  he  may  appoint  a  special  guardian  ad  litem  to 
conduct  the  proceedings  in  behalf  oi  the  incompetent  person,  to  the  exclu- 
sion of  the  committee,  and  with  the  same  powers,  and  subject  to  the  same 
liabilities,  as  a  committee  of  the  property. 

§  2528.  Appearance ;  how  made,  and  effect  thereoC  In  a  surro- 
gate's court,  a  party  of  full  age  may,  unless  he  has  been  judicially  declared 
to  be  incompetent  to  manage  his  affairs,  prosecute  or  defend  a  special  pro- 
ceeding, in  person  or  by  an  attorney  regularly  admitted  to  practice  in  the 
courts  of  record,  at  his  election  except  in  a  proceeding  to  punish  him  for  a 
contempt,  or  where  he  is  required  to  appear  in  person,  by  special  provision 
of  law,  or  by  a  special  order  of  the  surrogate.  The  appearance  of  a  party, 
against  whom  a  citation  has  been  issued,  nas  the  same  effect,  as  the  appear- 
ance of  a  defendant,  in  an  action  brought  in  the  supreme  court. 

8  2629.  Snxrogate'B  son  not  to  practice  before  him.  A  surrogate's 
fether  or  son  shall  not  practice  or  be  employed  as  attorney  or  counsel,  in 
any  case,  in  which  .his  partner  or  clerk  is  prohibited  by  law  6om  so  practic- 
ing, or  being  employed. 

§  2530.  Special  guardian ;  when  to  be  appointed.  Where  a  party, 
who  is  an  infant,  does  not  appear  by  his  general  guardian ;  or  where  a 
party,  who  is  a  lunatic,  idiot,  or  habitual  drunkard,  does  not  appear  by  his 
committee,  the  surrogate  must  appoint  a  competent  and  responsible  person, 
to  appear  as  special  guardian  for  that  party.  Where  an  infant  appears  by 
his  general  guardian,  or  where  a  lunatic,  idiot,  or  habitual  drunkard, 
appears  by  his  committee,  the  surrogate  must  inquire  into  the  facts,  and 
must,  in  like  manner,  appoint  a  special  guardian,  if  there  is  any  ground  to 
suppose  that  the  interests  of  the  general  guardian  or  committee  is  adverse 
to  that  of  the  infant,  or  incompetent  person ;  or  that,  for  any  other  reason, 
the  interests  of  the  latter  require  the  appointment  of  a  special  ^ardian. 
A  person  cannot  be  appointed  such  a  special  guardian,  unless  his  written 
consent  is  filed,  at  or  before  the  time  of  entering  the  order  appointing  him. 

ei2 


Ch.  18,  Tit.  2.  PLEADINGS.  §§  2631-2638. 

§2631.  Notice  of  procaafflngt  to  appoliit  special  gtwnlian     Wheiea 

peiBOUy  other  than  the  infant,  or  the  committee  of  the  incompetent  person, 
applies  for  the  appointment  of  a  special  guardian,  as  jMrescribed  in  the  last 
section,  at  least  eight  days  notice  of  the  application  must  be  personally  served 
upon  the  infant,  or  incompetent  person,  if  he  is  within  the  State,  and  also  upon 
the  committee,  if  any,  in  like  manner  as  a  citation  is  required  by  law  to  be 
served.  But  except  in  a  case  specified  in  title  fifth  of  this  chapter,  the 
surrogate  may,  by  an  order  to  show  cause,  prescribe  a  shorter  time,  and 
direct  the  service  of  the  order  to  be  made  in  such  a  manner  as  he  deems 
proper.  The  application  may  be  made  at  the  time  of  presenting  the  peti- 
tion, and,  in  that  case,  the  order  to  show  cause  may,  in  the  surrogate's  dis* 
cretion,  accompany  the  citation. 

§  2632.  Proof  of  aenrlce  of  citation,  aubpoeiia,  eta  Pr(k)f  of  service 
of  a  citation,  or  a  subpoena,  issued  from  a  surrogate's  court,  must  be  made 
in  the  manner  prescribed  by  law,  for  proof  of  service  of  a  summons  issued 
out  of  the  supreme  court.  In  every  other  case,  proof  of  service  must  be 
made  by  affidavit ;  or,  where  the  person  served  is  of  full  age  and  not  incom- 
petent, by  a  written  admission  si^ed  by  him,  accompanied  with  proof,  by 
affidavit  or  otherwise,  of  the  genuineness  of  his  signature. 

§  2633.  Written  pleadings  may  be  required.  The  surrogate  may,  at 
any  time,  require  a  party  to  file  a  written  petition  or  answer,  containing  a 

Slaan  and  concise  statement  of  the  facts  constituting  his  claim,  objection,  or 
efence,  and  a  demand  of  the  decree,  order,  or  other  relief,  to  which  he 
supposes  himself  to  be  entitled.  The  surrogate  may  require  the  petition  or 
answer  to  be  verified,  and  a  copy  thereof  to  oe  served  upon  any  otner  persoa 
interested.  A  party  who  fails  to  comply  with  such  a  requirement  may  be 
treated  as  a  pa^y  in  default.  Except  where  such  a  requirement  is  made, 
or  in  a  case  ^ere  a  written  petition  is  expressly  requirea  by  this  act,  a  peti- 
tion, or  the  answer  thereto,  may  be  presented  orally ;  in  which  case,  the 
substance  thereof  must  be  entered  in  the  records  of  the  courts. 

» 

S2634.  Vedfication  thereof  The  provisions  of  sections  623,  624,  626, 
62S  of  this  act  apply  to  a  verification  made  pursuant  to  this  chapter, 
and  to  the  petition  or  other  paper  so  verified,  where  they  can  be  so  applied 
in  substance,  without  regard  to  the  form  of  the  proceeding. 

§  2636.  PoUioation  of  citation,  eta  Where  a  provision  of  this  chapter, 
cr  an  order  made  pursuant  to  such  a  provision,  directs  the  publication  of  a 
eitaiion,  notice,  or  other  paper,  or  the  service  thereof  by  publication,  the 
publication  must  be  made  in  a  newspaper  published  in  the  county.  The 
surrogate  may,  also,  in  his  discretion,  curect  the  publication  thereof  in  any 
other  newspaper  published  in  the  same  or  another  county,  as  he  deems 
proper,  for  the  purpose  of  giving  notice  to  the  persons  intended  to  be  served 
or  notified.  If  no  newspaper  is  published  in  title  county,  the  citation,  notice 
or  other  paper,  must  be  published  in  the  newspaper  printed  at  Albany,  in 
which  legal  notices  are  required  by  law  to  be  pubushecL 

§  2636.  The  aame.  In  either  of  the  following  cases,  a  citation,  notice,  or 
other  paper,  directed  to  be  published  by  a  provision  of  this  chapter,  or  by 
an  oraer  made  pursuant  to  such  a  provision,  must,  in  addition  to  the  publi- 
cation thereof,  made  as  prescribed  in  the  last  section,  be  published  in  the 
newspaper  printed  at  Albany,  in  which  legal  notices  are  required  by  law  to 
be  published : 

1.  Where  the  special  proceeding  is  instituted  in  ihe  surrogate's  court  of 
Ae  county  of  New  York,  or  of  the  county  of  Kings,  or  the  oraer  for  publi* 
cation  is  made  by  the  surrogate  of  either  of  those  counties* 
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of  lonacy,  idiocy^  or  liabitual  drunkeimeaBy  ov  a  oovporatioii,  In  the  mtamdit 
prescribed  for  personal  service  of  a  summons  upon  such  a  person,  or  ^Mn  a. 
corporation,  in  article  first  of  title  first  of  chapter  fifth  of  this  act. 

§  2527.  Id. ;  upon  infimti  eta ;  adiHtlonal  roqiiiroBMiit  in  ccntiAi 
cases.  Where  a  person,  cited  or  to  be  cited,  is  an  infant  of  the  age  of  foiir^ 
teen  years  or  upwards,  or  where  the  surrogate  has,  in  his  opinion,  reason- 
able grounds  to  believe,  that  a  person,  cited  or  to  be  cited,  is  an  habikial 
drunkard,  or  for  any  cause  mentally  incapable  adequately  to  protect  his 
rights,  although  not  judicially  declared  to  be  incompetent  to  manage  his 
affairs,  the  surrogate  may,  in  his  discretion,  with  or  without  an  appUcation 
therefor,  and  in  the  interest  of  that  person,  make  an  order  requiring  that^a 
copy  of  the  citation  be  delivered,  in  behalf  of  that  person,  to  a  person  desig- 
nated in  the  order ;  and  that  service  of  the  citation  shall  not  be  deemed 
complete  until  such  delivery.  Where  the  person,  dted  or  to  be  cited,  is  an 
infant  under  the  age  of  fourteen  years,  or  a  person  judicially  declared  to  be 
incompetent  to  manage  his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  and  the  surrogate  has  reasonable  ground  to  believe  that  the 
interest  of  the  person,  to  whom  a  copy  of  the  citation  was  delivered,  in 
behalf  of  the  infant  or  incompetent  person,  is  adverse  to  that  of  the  infant 
or  incompetent  person,  or  that,  for  any  reason,  he  is  not  a  fit  person  to 
protect  the  latter's  rights,  the  surrogate  may  likewise  make  such  an  order ; 
and  as  a  part  thereof,  or  by  a  separate  order,  made  in  like  manner  at  any 
stage  of  the  proceedings,  he  may  appoint  a  special  guardian  ad  litem  to 
conduct  the  proceedings  in  behalf  of  the  incompetent  person,  to  the  exclu* 
sion  of  the  committee,  and  with  the  same  powers,  and  subject  to  the  same 
liabilities,  as  a  committee  of  the  property. 

§  2628.  Appearance ;  how  made,  and  eflbct  thereof  In  a  surro- 
gate's court,  a  party  of  full  age  may,  unless  he  has  been  judicially  declared 
to  be  incompetent  to  manage  his  affairs,  prosecute  or  defend  a  special  pro- 
ceeding, in  person  or  by  an  attorney  regularly  admitted  to  practice  in  the 
courts  of  record,  at  his  election  except  in  a  proceeding  to  punish  him  for  a 
contempt,  or  where  he  is  required  to  appear  in  person,  by  special  provision 
of  law,  or  by  a  special  order  of  the  surrogate.  The  appearance  of  a  party, 
against  whom  a  citation  has  been  issued,  has  the  same  effect,  as  the  appear- 
ance of  a  defendant,  in  an  action  brought  in  the  supreme  court. 

i  2529.  Surrogate's  son  not  to  practice  before  him.  A  surrogate's 
father  or  son  shall  not  practice  or  be  employed  as  attorney  or  counsel,  in 
any  case,  in  which  .his  p^ner  or  clerk  is  prombited  by  law  nom  so  practic- 
ing, or  being  employed. 

§  2530.  Special  guardian ;  when  to  be  appointed.  Where  a  party, 
who  is  an  infant,  does  not  appear  by  his  general  guardian ;  or  where  a 
party,  who  is  a  lunatic,  idiot,  or  habitual  drunkard,  does  not  appear  by  his 
committee,  the  surrogate  must  appoint  a  competent  and  responsible  person, 
to  appear  as  special  guardian  for  that  party.  Where  an  infant  appears  by 
his  general  guardian,  or  where  a  lunatic,  idiot,  or  habitual  drunkard, 
appears  by  his  committee,  the  surrogate  must  inquire  into  the  facts,  and 
must,  in  like  manner,  appoint  a  special  guardian,  if  there  is  any  ground  to 
suppose  that  the  interests  of  the  general  guardian  or  committee  is  adverse 
to  that  of  the  infant,  or  incompetent  person ;  or  that,  for  any  other  reason, 
the  interests  of  the  latter  require  the  appointment  of  a  special  ^ardian. 
A  person  cannot  be  appointed  such  a  special  guardian,  unless  his  written 
consent  is  filed,  at  or  before  the  time  of  entering  the  order  appointing  him. 
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§2631.  Notice  of  procaafflngt  to  Bppoiot  special  gtwnlian  Where  a 
penou,  other  than  the  infant,  or  the  committee  of  the  incompetent  person, 
applies  for  the  appointment  of  a  enpecial  guardian,  as  prescribed  in  the  last 
section,  at  least  eight  days  notice  of  the  application  must  be  personally  served 
upon  the  infant,  or  incompetent  person,  if  he  is  within  the  State,  and  also  npon 
the  committee,  if  any,  in  like  manner  as  a  citation  is  required  by  law  to  be 
served.  But  except  in  a  case  specified  in  title  fifth  of  this  chapter,  the 
surrogate  may,  by  an  order  to  snow  cause,  prescribe  a  shorter  time,  and 
direct  the  service  of  the  order  to  be  made  in  such  a  manner  as  he  deems 
proper.  The  application  may  be  made  at  the  time  of  presenting  the  peti- 
tion, and,  in  that  case,  the  order  to  show  cause  may,  in  the  surrogate's  dis<- 
creUon,  accompany  the  citatmn. 

§  2632.  Proof  of  aenrice  of  citation,  aiibpoBiia,  eta  Pr(k)f  of  service 
of  a  citation,  or  a  subpcena,  issued  from  a  surrogate's  court,  must  be  made 
in  the  manner  prescribed  by  law,  for  proof  of  service  of  a  summons  issued 
oat  of  the  supreme  court.  In  every  other  case,  proof  of  service  must  be 
made  by  affidavit ;  or,  where  the  person  served  is  of  full  age  and  not  incom- 
petent, by  a  written  admission  si^ed  by  him,  accompanied  with  proof,  by 
affidavit  or  otherwise,  of  the  genuineness  of  his  signature. 

§  2533.  Written  pleadings  may  be  required.  The  surrogate  may,  at 
any  time,  require  a  party  to  file  a  written  petition  or  answer,  containing  a 

Slain  and  concise  statement  of  the  facts  constituting  his  claim,  objection,  or 
efence,  and  a  demand  of  the  decree,  order,  or  other  relief,  to  which  he 
supposes  himself  to  be  entitled.  The  surrogate  may  require  the  petition  or 
answer  to  be  verified,  and  a  copy  thereof  to  oe  served  upon  any  other  persoa 
interested.  A  party  who  fails  to  comply  with  such  a  requirement  may  be 
treated  as  a  party  in  default.  Except  where  such  a  requirement  is  made, 
or  in  a  case  where  a  written  petition  is  expressly  required  by  this  act,  a  peti- 
tion, or  the  answer  thereto,  may  be  presented  orally ;  in  which  case,  the 
Bubstanoe  thereof  must  be  entered  in  the  records  of  the  courts. 

« 

S2534.  Vedfication  thereof  The  provisions  of  sections  623,  624,  626, 
62S  of  this  act  apply  to  a  verification  made  pursuant  to  this  chapter. 
and  to  the  i)etition  or  other  paper  so  verified,  where  they  can  be  so  applied 
in  substance,  without  regard  to  the  form  of  the  proceeding. 

§  2636.  Pablloation  of  citation,  eta  Where  a  provision  of  this  chapter, 
or  an  order  made  pursuant  to  such  a  provision,  dii^ts  the  publication  of  a 
eitaiion,  notice,  or  other  paper,  or  the  service  thereof  by  publication,  the 
publication  must  be  made  in  a  newspaper  published  in  the  county.  The 
surrogate  may,  also,  in  his  discretion,  direct  the  publication  thereof  in  any 
other  newspaper  published  in  the  same  or  another  county,  as  he  deems 
proper,  for  the  purpose  of  giving  notice  to  the  persons  intended  to  be  served 
or  notified.  If  no  newspaper  is  published  in  tiie  county,  the  citation,  notice 
or  other  paper,  must  be  published  in  the  newspaper  printed  at  Albany,  in 
which  legal  notices  are  required  by  law  to  be  publishea. 

§  2638.  The  aame.  In  either  of  the  following  cases,  a  citation,  notice,  or 
other  paper,  directed  to  be  published  by  a  provision  of  this  chapter,  or  by 
an  or<&r  made  pursuant  to  such  a  provision,  must,  in  addition  to  the  publi- 
cation thereof,  made  as  prescribed  in  the  last  section,  be  published  in  the 
newspaper  printed  at  Albany,  in  which  legal  notices  are  required  by  law  to 
be  published : 

1.  Where  the  sx)ecial  proceeding  is  instituted  in  the  surrogate's  court  of 
fbe  county  of  New  York,  or  of  the  county  of  Kings,  or  the  oraer  for  publi- 
cation is  made  by  the  surrogate  of  either  of  those  counties. 
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2.  Where  the  special  proceeding  relates  to  the  estate  of  a  decedent,  and. 
the  order  directs  the  additional  publication  therein.  Such  a  direction  may 
be  given,  in  the  discretion  of  the  surrogate,  where  the  person  upon  whom 
the  service  is  to  be  made,  or  to  whom  notice  is  to  be  given,  is  not  a  resident 
of  the  State.  But  where  it  affirmatively  appears,  from  the  papers  upon, 
which  the  order  is  granted,  or  from  the  papers  then  on  file  in  the  surrogate's 
court,  relating  to  the  same  estate,  that  the  property  of  the  decedent,  or,  if 
the  special  proceeding  relates  to  a  portion  only  of  the  property,  that  the 
portion  to  which  it  relates,  does  not  exceed  two  thousand  dollars  in  value, 
the  order  may,  in  the  discretion  of  the  surrogate,  direct  the  publication 
required  by  tms  section  to  be  niade  gratuitously ;  in  which  case,  that  news- 
paper must  make  the  publication  without  charge. 

§  2537.  Money  paid  into  court  and  secmities  taken ;  how  dispoeed 

o£  Where  ^a  statute  requires  the  payment  of  money  into  the  surrogate's 
court,  or  the  deposit  of  a  security,  for  the  payment  of  money,  with  the  sur- 
rogate, the  same  must  be  paid  to  or  deposited  with  the  county  treasurer  of 
the  coimty,  to  the  credit  of  the  fund,  or  of  the  estate,  or  of  the  special  pro- 
ceeding; unless  the  statute  contains  special  directions  far  another  disposition 
thereof.  Each  security,  so  deposited  with  the  county  treasurer,  must  be  held 
and  disposed  of  by  him,  subject  to  the  direction  of  the  surrogate's  court ; 
except  that  he  must,  unless  otherwise  so  directed,  collect  the  principal  and 
interest  secured  thereby.  All  money  collected  by  or  paid  to  the  county 
treasurer,  as  prescribed  by  this  section,  must  be  held,  managed,  invested, 
and  dinposed  of  by  him,  in  like  manner  as  money  paid  into  the  supreme 
court  in  ati  action  pending  therein.  The  regulations,  contained  in  the  gen- 
eral rules  of  practice,  as  specified  in  section  744  of  this  act,  and  the  provis- 
ions of  title  third  of  chapter  eighth  of  this  act,  apply  to  Money  paid  to  and 
securities  deposited  with  the  county  treasurer,  as  prescribed  in  this  section ; 
except  that  the  surrogate's  court  exercises,  with  respect  thereto,  or  with 
respect  to  security,  in  which  any  of  the  money  has  been  invested,  on'  upon 
which  it  has  been  loaned,  the  power  and  authority  conferred  upon  the 
supreme  court  by  section  747  of  this  act.     [Am'd  Ch.  399  of  1882.    See  §  2.] 

8  2538.  Certain  provisions  made  iqpplicable  to  prooeedings  in  snno- 
gates'  courts.  Except  where  a  contrary  intent  is  expressed  in,  or  plainly 
implied  from  the  context  of,  a  provision  of  this  chapter,  the  following  por- 
tions of  this  act,  to  wit :  title  first,  and  articles  third  and  fourth  of  title  sixth, 
of  chapter  eighth,  and  articles  first  and  second  of  title  third  of  chapter  ninth, 
apply  to  surrogates'  courts  and  to  the  proceedings  therein,  so  far  as  they  can 
be  applied  to  the  substance  and  subject  matter  of  a  proceeding  without 
legara  to  its  form. 

I  ARTICLE  SECOND. 

I  HnuuKa ;  nroLTTDnra  Trial  by  Jubt  and  RxFKtBircB. 

Bsonov  2539.  Teetamony  of  ag«d,  sick,  or  infirm  witness. 

2540.  Id. ;  in  another  county. 

2541.  Du^  of  stenogprapher. 

2542*  How  minutes  of  testimony  authenticated. 

2543.  Id.  I  to  be  bound  in  yolumeo.  etc, 

2544.  Bequesty  etc.,  does  not  disqualify,  etc.,  witneas. 

2545.  Exceptions  upon  a  trial. 

2546.  SuiToe^ate  may  refer  question  of  fkct,  or  account. 
2547-  Trial  by  jury ;  when  ordered. 

2548.  Id.  ;  how  reviewed. 

2549.  Appeal  from  order  thereupon. 

§  2639.  Testimony  of  aged,  sick,  or  Infitxn  witness.  Upon  the  applica- 
tion of  a  party  to  a  special  proceeding,  and  upon  proof,  by  affidavit,  to  the 
satisfaction  of  the  surrogate,  that  the  testimony  of  a  witness  in  his  county^ 
who  is  so  aged,  sick,  or  infirm,  as  to  be  unable  tio  attend  before  him  to  be 
examined,  is  material  and  necessary  to  the  applicant,  the  surrogate  miist, 
where  the  special  proceeding  was  instituted  to  procure  the  probate  or  revoca- 
tion of  probate  of  a  will,  and,  in  any  other  case,  may,  in  his  discretiou,  pro- 


Olu  18,  Tit.  2.  HEABINO.  §§  2540-2B46. 

ceed  to  the  place  wUere  the  witness  is,  and  there,  as  in  open  court,  take  his 
examination*  Such  a  notice  of  the  time  and  place  of  taking  the  examina- 
tion, as  the  surrogate  prescribes,  must  be  given,  by  the  party  applying 
therefor,  to  each  other  party,  except  a  party  who  has  failed  to  appear  as 
required  by  the  citation.  The  surrogate  may  also,  in  his  discretion,  require 
notice  to  be  given  to  any  other  person  interested. 

§  2540.  Id. ;  in  anothar  county.  In  a  case  specified  in  the  last  section, 
except  that  the  witness  is  in  another  county,  where  the  witness  is  a  tubscribing 
witness  to  a  wiU^  if  the  surrogate  has  good  reason  to  believe  that  the 
witness  cannot  attend  beforo  him,  within  a  reasonable  time,  to  which  the 
hearing  may  be  adjourned,  he  may  make  an  order,  directing  that  the 
witness  be  examined  before  the  surrogate  of  the  county  in  which  he  is, 
specifying  a  day,  on  or  before  which  a  certified  copy  of  the  order  must 
he  delivered  to  the  latter  surrogate ;  and  directing  notice  of  the  exam- 
ination to  be  given  to  such  persons,  and  in  such  manner  as  he  thinks  proper. 
A  copy  of  the  order,  attested  by  the  seal  of  the  surrogate's  court,  must  be 
transmittedfby  him,to  the  surrogate  desi^ated  in  the  order,  together  with 
the  original  will  where  the  testimony  relates  to  the  execution  of  a  written 
wilL  The  latter  surrogate  must  thereupon,  on  the  day  specified  in  the 
order,  or  on  another  day  to  which  he  may  adjourn  the  examination,  take  the 
examination  of  the  witness,  as  if  he  possessed  original  jurisdiction  of  the 
special  proceeding.  The  examination  after  it  is  reduced  to  writing, ^and  sub- 
scribed by  the  witness  or  otherwise  duly  authenticated,  together  with  a 
statement  of  the  proceedings  upon  the  execution  of  the  order,  must  be  certi- 
fied by  the  surrogate  taking  the  examination,  attested  by  the  seal  of  his 
court,  and  returned  without  delay,  with  the  original  will,  if  any,  to  the 
surrogate  who  directed  the  examination,  by  whom  all  those  papers  must  be 
filed.  And  in  the  other  cases  named  in  said  section  2539  Ae  map  appoint  a  referee 
to  take  the  tesUmonp  who  shall  report  the  same  to  the  said  surrogate.  An  exam- 
ination so  taken  has  the  same  effect  as  if  it  was  taken  before  the  latter  sur- 
Torate.     [Am*d  Ch.  535  of  1881.] 

§2541.  Dnty  of  stenographer.  The  stenographer  of  a  surrogate's  court 
must,  under  the  direction  of  the  surrogate,  take  lull  stenographic  notes  of 
all  proceedings,  in  which  oral  proofs  are  given,  except  where  the  surrogate 
otherwise  directs.  The  testimony  must  be  legibly  written  out  at  length  by 
him,  from  his  notes ;  and  the  minutes  thereof,  as  so  written  out,  must,  after 
beinp  authenticated,  as  prescribed  in  the  next  section,  be  filed  in  the  surro- 
gated office. 

§  2542.  How  minutes  of  testimony  antiienticated.  The  minutes  of 
testimony,  written  out  as  prescribed  in  the  last  section,  or  taken  by  the 
surrogate,  or  under  his  direction^  while  the  witness  is  testifying,  must, 
before  being  filed,  be  authenticated  by  the  signature  of  the  stenographer^ 
rtfereCf  the  surrogate  or  the  clerk  of  the  surrogate's  court,  as  the  case  may  be^ 
to  the  effect  that  they  are  correct.    [Am'd  Gh.  535  of  1881.J 

§  2543.  Id. ;  to  be  bound  in  volnmea  In  the  city  and  county  of  New 
York,  in  the  county  of  Bangs,  and  in  any  other  county  where  the  supervisors 
so  direct,  the  minutes  of  testimony  written  out  by  the  stenographer  must  be 
bound,  at  the  expense  of  the  county,  in  volumes  of  convenient  size  and  shape, 
indorsed  "  Stenographic  minutes,"  and  numbered  consecutively.  Upon  the 
record  of  a  decree  made  in  any  contested  matter,  the  surrogate  must  cause 
to  be  made  a  minute,  referring  to  each  volume  of  the  stenographic  minutes, 
and  to  the  pages  thereof,  containing  any  testimony  relating  to  the  matter. 

§  2544.  Beqnest,  eta,  does  not  disqaalify,  eta,  witnesa  A  person  is 
not  disqualified  or  excused,  from  testifying  respecting  the  execution  of  a 
will,  by  a  provision  therein,  whether  it  is  beneficial  to  him  or  otherwise. 

§  2545.  ExceptionB  upon  a  triaL  An  exception  may  be  taken  to  a  ml* 
irg  by  a  surrogate,  upon  the  trial  by  him  of  un  issue  of  fact,  including  a 
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flodin^,  or  a  refbrnl  to  find,  upon  aqaeeticm  ot'  fact,  in  a  case  "mhere  saeli  an 
exception  may  be  taken  to  a  ruling  of  the  coait  npon  a  trial,  without  a  jnry, 
«f  an  issue  of  fact,  as  prescribed  in  article  third  of  title  first  of  chapter  ten& 
of  this  act.  The  provisions  of  that  article,  relating  to  the  manner  and  effect 
of  taking  such  an  exception,  and  the  settlement  of  a  case  containing  the 
exceptions,  apply  to  such  a  trial  before  a  surrogate ;  for  which  purpose,  the 
decree  is  regarded  as  a  judgment,  and  notice  of  an  exception  may  be  filed 
in  the  surrogate's  office.  Upon  such  a  trial  the  surrogate  must  file  in  his 
office  his  decision  in  writing,  which  must  state,  separately,  the  facts  found 
and  the  conclusions  of  law.  Either  party  may,  upon  the  settlement  of  a 
«Me,  request  a  finding  upon  any  question  of  fact,  or  a  ruling  upon  any 
question  of  law ;  and  an  exception  may  be  taken  to  such  a  finding  or  Tuling", 
cr  to  a  refusal  to  find  or  rule  accordingly.  An  appeal  from  a  decree  or  an 
ovder  of  a  surrogate's  court  brings  up  for  review,  by  each  court  to  which  the 
appeal  is  cameo,  each  decision,  to  which  an  exception  is  duly  taken  by  the 
appellant,  as  prescribed  in  this  section.  But  sucn  a  decree  or  order  shall 
aiot  be  reversed,  for  an  error  in  admitting  or  rejecting  evidence,  unless  it 

aipears  to  the  appellate  court  that  the  exceptant  was  necessarily  prejudiced 
ereby. 

§  2546.  ipeferenee  l^  morro^^n^.  In  a  special  proceeding,  other  than 
one  instituted  for  probate  or  revocation  of  probate  of  a  will,  me  surrogate 
may,  in  his  discretion,  appoint  a  referee  to  take  and  report  to  the  surro- 
gate, the  evidence  upon  the  facts,  or  upon  a  specific  question  of  fact ;  to 
examine  an  account  rendered ;  to  hear  and  determine  all  questions,  arising 
upon  the  settlement  of  such  an  account,  which  the  surrogate  has  power  to 
determine ;  and  to  make  a  report  thereon,  subject-  however,  to  confirma- 
tion or  modification  by  the  surrogata  Such  a  referee  has  the  same  power, 
and  is  entitled  to  the  same  compensation  as  a  referee  appointed  by  the 
•anpreme  court,  for  the  trial  of  an  issue  of  fact  in  an  action ;  and  the  pro- 
▼ifiions  of  this  act,  applicable  to  a  reference  by  the  supreme  court,  apply 
to  a  reference,  made  as  prescribed  in  this  section,  so  far  as  they  can  lie 
applied  in  substance  witnout  regard  to  the  form  of  the  proceeding  The 
surrogate  of  the  county  of  New  York  may,  on  the  written  consent  of  all 
the  parties  appearing  in  a  probate  case,  appoint  a  referee,  or  may,  in  his 
discretion,  direct  an  assistant  to  take  and  report  the  testimony,  but  without 
authority  to  ])ass  upon  the  issues  involvea  therein.  [Am'd  Ch^  535  of 
1881 ;  701  OF  1887.  and  506  op  1889.] 

8  264^.  Trial  by  jury.  The  surrogate  may,  in  his  discretion,  make  an 
tfroer  directing  the  trial  by  jury,  at  a  circuit  court  to  be  held  within  the 
«oimty,  or  in  the  county  court  of  the  county,  of  any  controverted  question  of 
fact  arising  in  a  special  proceeding  for  the  disposition  of  the  real  property 
4d  a  decedent,  as  prescribed  in  title  fifth  of  this  chapter.  The  order  must 
alate  distinctly  and  plainly  each. question  of  fact  to  be  tried,  and  it  is  the 
only  authority  needed  for  the  trial.  The  surrogate  of  the  county  qf  New  Tork 
faai^j  in  his  diseretion,  make  an  order  tran^erring  to  thecourt  of  common  pleas  for 
ike  etty  and  county  of  New. Tork  any  special  proceeding  for  the  probate  qf  a  mitt 
pending  b^ore  him^  or  in  the  court  oter  which  he  presidesy  and  thereupon  the  issues 
offaet  arising  in  such  proceeding  shall  be  heard  and  determined  by  said  court  of 
eefmmonpleas,  Theorder  traw^erring  such  proceeding  is  the  only  authority  neces^ 
earyjbr  the  trial  in  the  said  court  of  common  pleas  of  such  issues  of  fact  Such 
issues  offaet  shaU  be  tried  by  Jutry,  and  the  verdict  can  be  renewed  only  by  a  mo- 
Hon  for  a  new  trial  upon  the  minutes  of  the  judge.  Such  motion  must  be  made 
wihin  tendays  after  the  verdict  is  rendered.  A  new  trial  may  be  granted  upon 
^xeeptUmSy  or  because  the  verdict  was  rendered  upon  insufficient  evidence^  or  is 
against  the  evidence  or  the  weight  of  evidence.  An  appeal  lies  to  the  general  term 
4^  the  court  of  common  pleas  from  the  order  granting  or  refusing  a  new  trial;  and 
freim  the  order  of  the  general  term  affirming  an  order  rtfusing  a  new  trial  annp^ 
peal  lies  to  the  Court  of  Appeals.  An  appeal  must  be  taken  by  serving  written 
notice  qf  appeal  upon  theclerk  of  the  courts  and  upon  the  attorney  for  the  responds 
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e#i^  vriMn  ten  days  qfter  the  service  upon  the  cUtomey  for  the  appellant  qf  the  order 
appealed  froTo^  and  of  written  notice  of  the  entry  Viereof  The  appeal  shall  be 
heard  upon  a  case  eontaining  aU  the  evidence;  and  an  error  in  the  admission  or 
eoDdusian  ofevidence^  or  in  any  other  ruling  or  direction  of  the  judge  upon  the  trial 
may,  in  the  discretion  oftheeouirt,  be  disregarded  if  substantial  justice  does  not  re- 
quire that  there  should  be  a  new  trial.  If  a  motion  to  set  aside  the  verdict  be  not 
foade,  or  if  at  the  termination  of  the  proceedings  for  its  review,  the  verdict  is  sus- 
Mnedy  the  court  of  common  pleae  shall  eerily  to  the  surrogalis  court  the  verdict, 
fokieh  shall  be  final  and  conclusive  upon  the  parties  to  the  litigatio9i  and  their 
privies.  Thereafter  all  proceedings  relating  to  the  will  and  to  the  estate  qf  the  de- 
cedent  shall  be  had  in  the  surrogate's  court.  The  original  will  shall  be  returned  to 
the  siwrrogaJtis  court  at  the  time  the  verdict  is  certified  thereto.  The  costs  shaU  be 
taxed  in  the  surrogate's  court,  and  shall  be  the  same,  and  shaU  be  awarded  in  the 
same  manner  as  if  the  proceedings  had  been  heard  by  the  surrogate.  [Ah'd 
Cte.  119  OP  1886.] 

§  2548.  Review. '  A  trial  by  jury  pursuant  to  an  order  made  in  a  pro' 
ceedingfor  the  disposition  of  the  real  property  of  a  decedent,  made  as  prescribed 
in  the  last  section,  can  be  reviewed,  in  the  first  instance,  only  npon  a  motion 
for  a  new  trial.  A  new  trial  may  be  granted  by  the  surrogate  or  the  court 
in  which  the  trial  took  place,  or,  if  it  took  place  at  the  circuit  court,  by  the 
supreme  court,  in  a  case  where  a  new  trial  of  specific  questions  of  fact,  tried 
by  a  jury  pursuant  to  an  order  for  such  trial,  made  in  an  action,  would  be 
granted.  The  verdict  of  the  iury  must  be  certified  to  the  surrogate's  court 
by  the  clerk  of  the  court  in  which  the  trial  took  place.  [Am'd  Ch.  119  of 
1886.] 

§  2549.  Appeal  from  order  tliereiQ>oiL  An  appeal  may  be  taken  from 
an  order,  made  npon  a  motion  for  a  new  trial,  as  prescribed  in  the  last  sec- 
tion, as  if  the  order  had  been  made  in  an  action,  and  with  like  effect.  Costs 
of  such  an  appeal  may  be  awarded  by  the  appellate  court,  as  if  the  appeal 
was  from  an  order  or  decree  of  the  surrogate's  court. 

AETICLE  THIBD. 

Dborbbb  AiTD  Obdsbs  ;  AVD  THB  £1nfobciixbht  tebbbof.    Cofm  AHD  Fbbb* 

2560.  Definition  of  *'final  order'* nnd  •'decree." 

2551    Decree  settling  an  account,  to  contain  Bummaiy  thereof. 

2552.  Decree  or  order ;  when  evidence  of  assets. 

2558.  Decree  for  money ;  how  docketed. 

2554.  Enforcement  of  decree  by  execution. 

2555.  Id. ;  by  puniahmeivl  for  contempt. 

2556.  Definition  of  "  order  j "  how  enforced. 

2557.  CostB ;  how  made  payable. 

2558.  Id. ;  when  awarded. 
2560.  Id. ;  how  awarded. 

2560.  Id. ;  when  the  same  as  in  supreme  court. 

2561.  When  aurrofipate  to  fix  amount  of  costs. 

2562.  Additional  iSlowance  in  settling-  accounts* 

2563.  Allowance  upon  sale  of  real  property.  ^ 

2564.  Id. ;  no  commissions  allowed. 

2565.  Fees  of  appraiser. 

2566.  Id.  f  other  officers,  and  witnesses. 

2567.  Fees  of  the  sun*ogate. 

§  2650.  Deflnition  of  "final  order"  and  "decree."  The  final  deter* 
mination  of  the  rights  of  the  parties  to  a  special  proceeding  in  a  surrogate's 
court,  is  styled,  indifferently,  a  final  order,  or  a  decree. 

§  iS551.  Decree  settling  an  aocount»  to  contain  eanmuay  tlieireoi. 

Each  decree,  whereby  an  account  is  judicially  settled,  must  contain,  in  the 
body  thereof,  a  sammarr  of  the  account  as  settled ;  or  must  refer  to  such  a 
Bommary,  which  must  be  recorded  in  the  same  book,  and  is  deemed  a  part 
of  fhe  decree. 


f  2562.  Decree  or  order ;  when  evidence  of  aaeetfc    A  decree,  direct- 
ing pajment  hj  an  executor,  administrator,  or  testamentary  tmstee,  to  a 
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creditor  of,  or  a  person  interested  in,  the  estate  or  fund,  or  an  order,  per^ 
milting  a  judgment  creditor  to  issue  an  execution  against  an  executor  or 
administrator,  is,  except  upon  an  appeal  therefrom,  conclusive  evidence  that 
there  are  sufficient  assets  in  his  hands,  to  satisfy  the  sum  which  the  decree 
directs  him  to  pay,  or  for  which  the  order  permits  the  execution  to  issue. 

g  2553.  Decree  for  money ;  bow  docketed.  Where  a  decree  directs 
the  payment  of  a  sum  of  money  into  court,  or  to  one  or  more  persons  therein 
designated,  the  surrogate,  or  the  clerk  of  the  surrogate's  court,  must,  upon 
payment  of  his  fees,  furnish  to  any  person  applying  therefor,  one  or  more 
transcripts,  duly  attested,  stating  all  the  particulars,  with  respect  to  the 
decree,  which  are  required  by  law  to  be  entered  in  the  clerk's  docket-book, 
where  a  judgment  for  a  sum  of  money  is  rendered  in  the  supreme  court,  so 
far  as  the  provisions  of  law,  directing  such  entries,  are  Applicable  to  such  a 
decree.  Each  county  clerk,  to  whom  such  a  transcript  is  presented,  must, 
upon  payment  of  his  fees,  immediately  file  it,  and  docket  the  decree  in  the 
appropriate  docket-book,  kept  in  his  office,  as  prescribed  by  law  for  docket- 
ing a  judgment  of  the  supreme  court.  The  docketing  of  such  a  decree  has 
the  same  lorce  and  effect,  the  lien  thereof  may  be  suspended  or  discharged^ 
and  the  decree  may  be  assigned  or  satisfied,  as  if  it  was  such  a  judgment. 
.  §  2554.  Enforcement  of  decree  by  execution.  A  decree,  directing  the 
payment  of  a  sum  of  money  into  court,  or  to  one  or  more  parties,  may  be 
enforced  by  an  execution  against  the  property  of  the  party  directed  to  make 
the  payment.  The  execution  must  be  issued  by  the  surrogate,  or  the  clerk 
of  the  surrogate's  court,  under  the  seal  of  the  court,  and  must  be  made  return- 
able to  the  court.  In  all  other  respects,  the  provisions  of  this  act,  relating 
to  an  execution  against  the  property  of  a  judgment-debtor,  issued  upon  a 
judgment  of  the  supreme  court,  and  the  proceedings  to  collect  it,  apply  to 
an  execution  issued  from  the  surrogate's  court,  and  the  collection  thereof, 
the  decree  beings  for  that  purpose,  regarded  as  a  judgment ;  except  that 
the  proceedings  prescribed  in  title  twelfth  of  chapter  seventeenth  of  this 
act,  if  founded  upon  such  a  decree,  must  be  taken,  as  if  the  decree  wad  a 
judgment  of  the  county  court,  or,  in  the  city  of  New  York,  of  the  court  of 
common  pleas. 

§  2555.  Id. ;  by  pnnlflhment  for  contempt  In  either  of  the  following 
cases,  a  decree  of  a  surrogate's  court,  directing  the  payment  of  money,  or 
requiring  the  performance  of  any  other  act,  may  be  enforced,  by  serving  a 
certified  copy  thereof  upon  the  party  against  whom  it  is  rendered,  or  the 
officer  or  person  who  is  required  thereby,  or  by  law,  to  obey  it ;  and  if  he 
refuses  or  wilfully  neglects  to  obey  it,  by  punishing  him  for  a  contempt  of 
court : 

1.  Where  it  cannot  be  enforced  by  execution,  as  prescribed  in  the  last 
section. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution ;  in  which  case, 
the  part  or  parts,  which  cannot  be  so  enforced,  may  be  enforced  as  prescribed 
in  this  section. 

3.  Where  an  execution,  issued  as  prescribed  in  the  last  section,  to  the 
sheriff  of  the  surrogate*s  county,  has  been  returned  by  him  wholly  or  partly 
unsatisfied. 

4.  Where  the  delinquent  is  an  executor,  administrator,  guardian,  or  testa- 
mentary trustee,  and  the  decree  relates  to  the  fund  or  estate,  in  which  case 
the  surrogate  may  enforce  the  decree  as  prescribed  in  this  section,  either 
without  issuing  an  execution,  or  after  the  return  of  an  execution,  as  he 
thinks  proper. 

If  the  delinquent  has  given  an  official  bond,  his  imprisonment,  by  virtue 
of  proceedings  to  punish  him  for  a  contempt,  as  prescribed  in  this  section, 
or  a  levy  upon  his  property  by  virtue  of  an  execution,  issued  as  prescribed 
in  the  last  section,  does  not  bar,  suspend,  or  otherwise  affect  an  action 
against  the  sureties  in  his  official  bond. 
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g  2556  Definition  of  "*  order ;  "  how  enforced.  A  direction  of  a  suri-o- 
^te's  coorfcy  made  or  entered  in  writinfi^,  and  not  included  in  a  decree,  ib 
styled  an  order.  It  may  be  enforced  in  like  manner  as  a  similar  order,  made 
by  the  supreme  court  in  an  action ;  and  the  costs  are  the  same  as  upon  such 
an  order,  and  may  be  collected  in  like  manner. 

§  2557.  Costs  ;  bow  made  payable.  Except  where  special  provision  is 
otherwise  made  by  law,  costs,  awarded  by  a  decree,  may  be  made  payable 
by  the  party  personally,  or  out  of  the  estate,  or  fund,  as  justice  requires ;  but 
costs,  other  than  actual  expenses,  cannot  be  awarded  to  be  paid  out  of  an 
estate  or  fund,  which  is  less  than  one  thousand  dollars  in  amount  or  value. 

§  2558.  Id. ;  when  awarded.  The  award  of  costs  in  a  decree,  is  in  the 
discretion  of  the  surrogate,  except  in  one  of  the  following  cases : 

1.  Where  special  directions,  respecting  the  award  of  costs,  are  contained 
in  a  judgment  or  order,  made  upon  an  appeal  from  the  surrogate's  determin- 
ation, or  upon  a  motion  for  a  new  trial  of  questions  of  fact  tried  by  a  jury; 
in  either  of  which  cases,  costs  must  be  awarded  according  to  those  directions. 

2.  When  a  question  of  fact  has  been  tried  by  a  jury ;  in  which  case,  unless 
it  is  within  the  foregoing  subdivision,  the  decree  must  award  costs  to  the 
Baccessful  party. 

S.  When  the  decree  is  made  upon  a  contested  application  for  probate»or 
revocation  of  probate  of  a  will,  costs,  payable  out  oi  the  estate  or  otherwise, 
shall  not  be  awarded  to  an  unsuccessful  contestant  of  the  will,  unless  he  is  a 
special  guardian  for  an  infant,  appointed  by  the  surrogate,  or  is  named  as  an 
executor  in  a  paper  propounded  by  him,in  good  faith,as  the  last  will  of  the 
decedent ;  but  the  surrogats  may  order  a  copy  of  the  stenographer's  minuies  to  he 
furnished  to  the  contestant's  counselj  and  charge  the  expense  thereof  to  the  estate  if  he 
nhall  be  satisfied  that  the  contest  is  made  in  good  faith.     [Am*d  Ch.  535  of  1881.J 

§  2559.  Id. ;  how  awarded.  Costs,  when  awarded  by  a  decree  include 
all  disbursements  of  the  party  to  whom  they  are  awarded,  which  might  be 
taxed  in  the  supreme  court.  The  sum  allowed  for  costs  must  be  fixed  by  the 
surrogate,  and  inserted  in  the  decree. 

?l  2560.  Id. ;  when  the  same  as  in  supreme  court  Where  a  question 
lEu^t  has  been  tried  by  a  jury,  the  costs,  awarded  against  the  unsuccessful 
party,  are  the  same  as  the  taxable  costs  of  an  action  in  the  supreme  court. 
The  costs  of  an  appeal,  where  they  are  awarded  in  a  surrogate's  court,  are 
the  same  as  if  they  were  awarded  in  the  supreme  court. 

§2561.  When  surrogate  to  fix  amount  of  costa  In  a  case  other  than 
one  of  those  specified  in  the  last  section,  the  surrogate,  upon  rendering  a 
decree,  may,  in  his  discretion,  fix  such  a  sum,  to  be  allowed  as  costs,  in  aooi- 
tion  to  the  disbursements,  as  he  deems  reasonable,  not  exceeding,  where  there 
has  not  been  a  contest,  twenty^five  dollars,  or  where  there  has  been  a  contest, 
seventy  dollars;  and,  in  addition  thereto,  where  a  trial  or  hearing  upon  the 
merits  before  the  surrogate  necessarily  occupies  more  than  two  days,  ten 
dollars  for  each  additional  day ;  and  where  a  motion  for  a  new  trial  is  made 
before  the  surrogate,  if  it  is  granted,  seventy  dollars ;  if  it  is  denied,  forty 
dollars. 

§  2562.  Additional  allowance  in  settling  accomit&  In  addition  to  the 
sums  specified  in  the  last  two  sections,  the  surrogate  may,  in  his  discretion, 
allow  to  an  executor,  administrator,  guardian,  or  testamentary  trustee,  upon 
a  judicial  settlement  of  his  acount  or  on  an  intermediate  accounting  required 
by  the  surrogaJbe^  such  a  sum,  as  the  surrogate  deems  reasonable,  for  his 
counsel  fees  and  other  expenses,  not  exceeding  ten  dollars  for  each  day 
occupied  in  the  trial,  and  necessarily  occupied  in  preparing  his  account  for 
settlement,  and  otherwise  preparing  for  the  trial.     [Am*d  Ch.  535  of  1881.] 

§  2563.  Allowance  upon  sale  of  real  property.  Upon  the  disposition 
of  real  property  of  a  decedent,  as  prescribed  in  title  fifth  of  this  chapter, 
the  executor,  administrator,  or  freeholder,  disposing  of  the  property,  must 
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be  aUowed  by  the  Burrcgate,  oat  of  the  proceeds  of  the  Bale  brought  into 
court,  his  expenses ;  and  he  may  be  allowed,  out  of  ttie  proceeds,  a  reaeon- 
able  sum  for  his  own  services,  not  exceeding  five  dollars  for  each  day  actually 
and  necessarily  occupied  by  him  in  disposing  of  the  property,  and  such  a 
further  sum  as  the  Burrogate  thinks  Teaaonable,  for  tike  neceeBary  servioeB  of 
liis  attorney  and  oounBol  therein. 

§  2564.  U. ;  no  oolninilSBlonsallowad.  The  allowanoeB,  specified  in  the 
last  section,  are  in  lieu  of  commissionB. 

§  2565.  Fees  of  appraiser.  An  appraiser  is  entitled,  in  addition  to  his 
actual  expenses,  to  a  sum,  to  be  fixed  by  the  surrogate,  not  exceeding  five 
dollars  for  each  day  actually  and  necessarily  occupied  by  him  in  making  the 
appraisal  or  inventory.  The  number  of  days'  services  and  the  expenses,  if 
any,  must  be  proved  by  the  affidavit  of  the  anpraiser ;  and  the  sums  pay- 
able therefor  taxed  by  the  surrogate,  and  paia  by  the  executor  or  adminiB- 
trator. 

§  2566.  Id. ;  othar  offioan  and  witnaaiaa.  Bach  other  officer,  includ- 
ing a  referee,  and  each  witness  is  entitled  to  the  same  fees  for  his  servicaB 
bsSl  for  travelling,  as  he  is  allowed  for  like  services  in  the  supreme  court. 

§  2567.  Fees  of  the  anxrogata,  A  surrogate  shall  not  charge  or  receive 
any  fee,  except  as  follows : 

,1.  Where,  in  a  case  prescribed  by  law,  or  in  any  other  case,  upon  the 
application  of  a  party,  he  goes  to  a  place  other  than  his  office,  or  the  court 
room  where  he  is  required  to  hold  court,  in  order  to  take  testimony,  he  may 
charge,  and  receive  to  his  own  use,  ten  cents  for  each  mile  for  going,  and 
the  same  sum  for  returning. 

2.  He  must  charge,  and  receive  to  the  use  of  the  county,  for  a  copy  of  a 
X)aper,  ten  cents  for  each  folio,  except  where  the  board  of  supervisors  have 
allowed  his  clerk  to  receive  fees  for  his  own  use ;  and  in  that  case,  his  cleric 
may  charge  and  receive  the  same  fee. 
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Baonov  29568.  When  party  may  appeaL 

2669.  When  person  not  a  party  may  appeaL 

2570.  Appeal;  to  what  court  it  mtLy  be  taken. 

2571.  Intermediate  order ;  how  reviewed. 

2572.  Time  to  appeal. 

2573.  Who  most  be  made  x>artie8. 

2574.  Appeal ;  how  taken. 

2575.  Certain  provisions  of  chapter  12  made  applicable. 

2576.  AppeaL  may  be  on  the  law  or  the  facts ;  caae  to  be  made,  etc. 

2577.  Security  to  perfect  appeal. 

2578.  Id  ;  wnere  decree  is  for  money,  or  delivery  of  property,  etc 

2579.  Security  to  stay  proceedings  in  caae  of  commitment. 

2580.  Amount  of  nndertalun^ ;  how  fixed. 

2581.  Requisites  of  undertakmg. 

2582.  Decree  of  probate,  etc. ;  how  far  suspended  by  appeaL 

2583.  Decree  revoking  probate,  etc.,  not  stayed. 

2584.  Perfected  appeal  stays  proceedings  m  other  cases. 

2585.  AppeaL  where  heara  ;  proceedings  thereupon.    • 

2586.  Power  of  appellate  court}  further  testimony. 

2587.  Judgment  or  order  upon  appeal. 

2588.  AwMxi  of  Jury  trial  upon  reversal  in  probate  cases. 

2589.  Ck)st8  of  appeaL 
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§  2B68.  VWhmti  party  nny  ^ppmiL  Any  party  aggrieved  may  appeal 
from  a  decree  or  an  ofder  of  a  Boxvogate's  court,  in  a  case  ppeacribeia  in  this 
article,  except  where  the  decree  or  oraer  of  which  he  complains  waa  rendered 
or  made  upon  his  de&olt. 

§2569.  When  pereoQ  not  a  portj  niqr  ^PPOaL  A  creditor  of ,  or  per- 
son interested  in,  the  estate  or  fund  affected  by  the  decree  or  order,  who 
was  not  a  party  to  the  special  proceeding,  but  was  entitled  by  law  to  be 
heard  therein,  upon  his  application ;  or  who  has  acquired,  since  the  decree 
or  order  was  made,  a  right  or  interest  which  would  have  entitled  him  to  be 
heard,  if  it  had  been  previously  acquired ;  may  intervene  and  appeal,  as 
prescribed  in  this  article.  The  facts  which  entitle  such  a  person  to  appeal, 
most  be  shown  by  an  affidavit,  which  most  be  filed,  and  a  copy  thereof 
served  with  the  notice  of  appeal. 

§  2670.  Appeal ;  to  ^vliat  court  it  nia7  betaken.  An  appeal  to  the 
suDreme  court  may  be  taken  from  a  decree  of  a  surrogate's  court,  or  from  an 
oroer  affecting  a  substantial  right,  made  by  a  surrogate,  or  by  a  surrogate's 
court  in  a  special  proceeding  pending  in  that  court,  or  after  a  decree  in  such 
a  special  proceeding. 

§  2571.  Intennediate  order  ;'how  reviewed.  An  appeal  taken  from  a 
decree,  briujffs  up  for  review  each  intermediate  order,  which  is  specified  in 
the  notice  of  appeal,  and  necessarily  idSected  the  decree,  and  which  has  not 
already  been  reviewed  by  the  appellate  court,  upon  a  separate  appeal  taken 
from  that  order. 

§  2672.  Time  to  appeal  An  appeal  by  a  party  must  be  taken  within 
thirty  days  after  the  service,  upon  the  appellant,  or  upon  the  attorney,  if 
any,  who  appeared  for  him  in  the  surrogate's  court,  of  a  copy  of  the  decree, 
or  order  from  which  the  appecil  is  taken,  and  a  written  notice  of  the  entry 
thereof.  An  appeal  by  a  person  who  was  not  a  party,  taken  as  prescribed 
in  this  article,  must  be  taken  within  three  months  after  the  entry  of  the 
decree  or  order,  unless  the  appellant's  title  was  acquired  by  means  of  an 
assignment  or  conveyance  from  a  party ;  in  which  case,  the  appeal  must  be 
taken  within  the  time  limited  for  liie  taking  thereof  by  the  assignor  or 
grantor. 

§  2673.  Who  mnet  be  made  partlea  Each  party  to  the  special  pro- 
ceeding in  the  surrogate's  court,  and  each  person  not  a  party,  who  has,  or 
claims  to  have,  in  the  subject-matter  of  the  decree  or  order,  a  right  or 
interest,  which  is  directly  affected  thereby,  and  which  appears  upon  the  face 
of  the  papers  presented  in  the  surrogate's  court,  or  has  become  manifest  in 
the  course  of  the  proceedings  taken  therein,  must  be  made  a  party  to  the 
i^peal.  A  person  not  a  party,  but  who  must  be  made  a  party,  as  prescribed 
in  this  section,  may  be  brought  in  by  an  order  of  the  appellate  court,  made 
after  the  appeal  is  taken ;  or  the  appeal  may  be  dismissed  on  account  of  his 
absence,  llie  appellate  court  may  prescribe  the  mode  of  bringing  in  such 
a  person,  by  publication,  by  personal  service  or  otherwise.  But  this  section 
does  not  require  a  person  interested,  but  not  a  party,  to  be  brought  in,  if  he 
was  legally  represented,  or  was  duly  cited  in  the  court  below. 

§  2674.  Appeal ;  how  taken.  An  appeal  must  be  taken  by  the  service, 
within  the  State,  upon  each  party  to  the  special  proceeding,  other  than  the 
appellant,  and  upon  the  surrogate,  or  the  clerk  of  the  surrogate's  court,  of  a 
written  notice,  referrincc  to  the  decree  or  order  appealed  from,  and  stating 
that  the  appellant  appeals  from  the  same,  or  from  a  specified  part  thereof 
Where  a  party  to  the  special  proceeding  in  the  court  below  appeared  in  per* 
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floiiy  the  notice  of  appeal  must  be  i)er8onally  served  upon  him ;  where  lie 
appeared  by  an  attomeyy  it  must  be  served  personally,  either  apon  him  or 
upon  his  attorney.  Where  a  party,  who  was  duly  cited,  did  not  appear  in 
the  surrogate's  court,  notice  of  appeal  must  be  served  upon  him  personally^ 
if  he  can,  with  due  diligence,  be  found  within  the  county ;  otherwise  it  may 
be  served  by  depositing  it,  indorsed  with  a  direction  to  the  party,  with  the 
surrogate,  or  the  clerk  of  the  surrogate's  court.  Wh^re  a  person  to  be  served^ 
cannot,  with  due  diligence,  be  found,  to  make  personal  service  upon  him,' 
as  prescribed  in  this  section,. the  surrogate,  or  a  justice  of  the  supreme 
court,  may,  by  order,  prescribe  such  a  mode  of  service  as  he  thinks  proper  ; 
and  service  in  that  mcnie  has  the  same  effect  as  personal  service. 

§2575.  Certain  provisloim  of  cbqiyter  12  niada  api^iMbla    Thepro- 

visions  of  the  following  sections  of  this  act,  to  wit :  eections  1295,  1297, 
1298, 1299, 1303  and  1305  to  1309,  both  inclusive,  apply  to  an  appeal  taken 
as  prescribed  in  this  article. 

§  2576.  Appeal  may  be  on  the  law  or  the  fiicts ;  case  to  be  made^ 
etc.  The  appeal  may  be  taken  upon  questions  of  law,  or  upon  the  facts,  or 
upon  both.  If  it  is  taken  from  a  decree  rendered  upon  the  trial,  by  the  sur- 
rogate, of  an  issue  of  fact,  it  must  be  heard  upon  a  case,  to  be  made  and 
settled  by  the  surrogate,  as  prescribed  by  law,  for  the  mi^ng  and  settling 
of  a  case  upon  an  appeal  in  an  actiion.  [Am'd  in  effbct  by  Gh.  40  op  1881«. 
See  post,  p.  733.J 

§  2577.  Security  to  perfect  appeal  To  render  a  notice  of  appeal 
effectual  for  any  purpose,  except  in  a  case  specified  in  the  next  section,  or 
where  it  is  specially  prescribed  by  law,  that  security  is  not  necessary  to 

Erfect  the  appeal,  tne  appellant  must  five  a  written  undertaking,  with  at 
ust  two  sureties,  to  the  effect  that  the  appellant  will  pay  all  coste  and 
damages  which  may  be  awarded  against  him  upon  the  appeal,  not  exceeding 
two  hundred  and  fifty  dollars. 

§  2578.  Id. ;  where  decree  is  for  money  or  delivery  of  piopeily,  etc 

Notice  of  appeal  by  an  executor,  administrator,  testamentary  trustee,  guard- 
ian, or  other  person  appointed  by  the  surrogate's  court,  from  a  decree,  direct- 
ing  him  to  pay  or  distribute  money,  or  to  deposit  money  in  a  bank  or  trust 
company,  or  to  deliver  property;  or  by  an  executor  or  administrator 
from  an  order  granting  leave  to  issue  an  execution  against  him,  as  pre- 
scribed in  section  1825  of  this  act ;  doen  not  stay  the  execution  of  the  decree  ap- 
pealed from,  unless  the  appellant  gives  an  undertaking,  with  at  least  two 
sureties,  in  a  sum  therein  specified,  to  the  effect  that  if  the  decree  or  or4er, 
or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant  will 
pay  all  costs  and  damages,  which  may  be  awarded  against  him  upon  the 
appeal,  and  will  pay  the  sum  so  directed  to  be  paid  or  collected,  or,  as  the 
case  requires  will  deposit  or  distribute  the  money,  or  deliver  the  property, 
so  directed  to  be  deposited,  distribut<ed,  or  delivered,  or  the  part  thereof  as 
to  which  the  decree  or  order  is  affirmed.     [Am'd  Ch.  399  of  1882.    See  §  2.] 

§  2679.  Elecarity  to  stay  proceedinge  In  case  of  commitmantL    An 

appeal  from  a  decree  or  an  order,  directing  the  commitment  of  an  executor, 
administrator,  testamentary  trustee,  guarcuan,  or  other  person  appointed  by 
the  surrogate's  court,  or  an  attorney  or  counsel  employed  therein,  for  die* 
obedience  to  a  direction  of  the  surrogate,  or  for  neglect  of  duty;  or  directing 
the  commitment  of  a  person  refusing  to  obey  a  subpoena,  or  to  testify,  when 
required  according  to  law ;  does  not  stay  the  execution  of  the  decree  or  order 
appealed  from,  umess  the  appellant  gives  an  undertaking,  with  at  least,  two 
sureties,  in  a  sum  therein  specified,  to  the  effect  that  if  the  decree  or  order 
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appealed  from,  or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed^ 
tbe  appellant  will,  within  twenty  days  after  the  affirmance  or  dismissal, 
surrender  himself,  in  obedience  to  the  decree  or  order,  to  the  custody  of  the 
sheriff  of  the  county,  wherein  he  was  directed  to  be  committed.  If  the 
undertaking  is  broken,  it  may  be  prosecuted  in  the  same  manner,  and  with 
the  same  enect,  as  an  administrator's  official  bond ;  and  the  proceeds  of  the 
action  must  be  paid  or  distributed,  as  directed  by  the  surrogate,  to  or  among 
the  persons  aggrieved,  to  the  extent  of  the  pecuniary  injuries  sustained  by  ' 
them ;  and  the  balance,  if  any,  must  be  pidd  into  the  county  treasury. 

S2580.  Amonnt  of  undertaking ;  how  fixed.    The  sum  specified  in  ai 
ertaking,  executed  as  prescribed  in  either  of  the  last  two  sections,  must 
where  the  appeal  is  taken  from  a  decree  directing  the  payment,  depositing 
or  distribution  of  money,  be  not  less  than  twice  tne  sum  directed  to  be  paia, 
deposited  or  distributed.    Where  the  appeal  is  taken  from  an  order  grant* 
ing  leave  to  issue  an  execution,  it  must  be  not  less  than  twice  the  sum,  to 
oouect  which  the  execution  may  issue.    In  every  other  case,  it  must  be  fixed 
by  the  surrogate,  or  by  a  judge  of  the  appellate  court,  who  may  require 

Sroof,  by  affidavit,  of  the  value  of  any  property,  or  of  such  other  facts  as  he 
eems  proper.  The  respondent  may  apply  to  the  appellate  court,  upon 
notice,  n)r  an  order  requiring  the  appellant  to  increase  the  sum  so  fixed. 
If  such  an  order  is  granted,  and  the  appellant  makes  default  in  giving  the 
new  undertaking,  the  appeal  may  be  dismissed  or  the  stay  dissolved,  as  the 
case  requires. 

§2581.  Reqniflltee  of  undertaking.  An  undertaking,  given  as  prescribed 
in  the  last  four  sections,  must  be  to  the  people  of  the  State ;  must  contain  the 
name  and  residence  of  each  of  the  sureties  thereto ;  must  be  approved  by 
the  surrogate  or  a  judge  or  the  appellate  court;  and  must  be  filed  in  the 
surrogate^B  office.  Except  as  otherwise  specially  prescribed,  the  filing  of  a 
proper  undertaking,  and  service  of  the  notice  of  appeal,  perfect  the  appeal. 
The  surrogate  may,  at  any  time  in  his  discretion,  make  an  order  authorizing 
any  person  aggrieved  to  bring  an  action  upon  the  undertaking,  in  his  own 
name,  or  in  the  name  of  the  people.  Where  it  iA  brought  in  the  name  of  the 
people,  the  damages  collected  must  be  paid  over  to  the  surrogate,  and  dis- 
tributed by  him  as  justice  requires. 

§  2582.  Deoree  for  probate,  eta ;  how  fieur  suspended  by  appeal    An 

appeal  from  a  decree  of  a  surrogate,  admitting  a  will  to  probate,  or  grant- 
ing letters  testamentary,  or  letters  of  administration,  does  not  stay  the  issu- 
ing of  letters,  where,  in  the  opinion  of  the  surrogate,  manifested  by  an  order, 
the  preservation  of  the  estate  requires  that  the  Tetters  should  issue.  Letters 
so  issued  confdr  upon  the  person  named  therein  all  the  powers  and  authority, 
and  subject  him  to  all  the  duties  and  liabilities  of  an  executor  or  adminis- 
trator in  an  ordinary  case,  except  that  they  do  not  confer  power  to  sell  real 
property  by  virtue  of  a  provision  in  the  will,  or  to  pay  or  to  satisfy  a  legacy,  or 
aisbibute  the  unbequeathed  property  of  the  decedent,  until  after  the  final 
determination  of  the  appeal ;  and  in  ca»e  letters  shaU  have  been  ismed  before 
such  appeal  the  exectUor  or  adminiatrator^  on  a  Uke  order  of  the  surrogate^  may 
exeircm  the  powers  and  avJOumJby^  subject  to  the  duties^  UabiUties  and  exceptions 
abaee  profcided.    [Am*d  Ch.  535  of  1881.] 

g  2583,  Deoree  revoking  psobate,  eta,  not  stayed.  An  appeal  from  a 
decree  revoking  the  probate  of  a  will,  or  revoking  letters  testamentary,  letters 
of  administration,  or  letters  of  guardianship ;  or  from  a  decree  or  an  order,, 
suspending  an  executor,  administrator,  or  guardian,  or  removing  or  suspend- 
ing a  testamentary  trustee,  or  a  freeholder,  appointed  to  execute  a  decree, 
as  prescribed  in  title  fifth  of  this  chapter,  or  appointing  a  temporary  admin- 
istmtor,  or  an  appraiser  of  personal  property,  does  not  stay  the  execution  of 
the  decree  or  order  appealed  from.  I^2S 
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aa  otherwise  expreeelj  prescribed  in  this  article,  a  perfected  appeal  has  toe 
effect,  as  a  stay  of  the  proceedingB  to  enforce  the  decree  or  order  appealed 
fiom,  prescribed  in  section  ISIO  of  this  act,  with  respect  to  a  perfected 
appeal  from  a  judgment. 

§2585.  Appeal,  where  heezd,  procaadingB  tiiaimqxiiL  In  the  supreme 
court,  an  appeal  firom  a  decree  or  an  order  of  a  surrogate's  court  must  be 
heard,  the  judgment,  or  an  order  made  thereupon,  must  be  entered,  and  the 
papers  must  be  filed,  in  the  same  mauner,  and  the  effect  of  the  judgment, 
with  respect  to  the  proceedings  in  the  surr<mite*s  court,  is  the  same,  as 
where  an  appeal  is  taken  to  the  supreme  court,  from  a  final  judgment  or  an 
order  of  an  inferior  court,  as  prescribed  in  title  third  of  cluster  twelfth  of 
this  act. 

§  2586.  Power  of  appellate  ooort ;  itartiier  teetimonj.  Where  an 
appeal  is  taken  upon  the  facts,  the  appellate  court  has  the  same  power  to 
decide  the  questions  of  fact,  which  the  surrogate  had ;  and  it  may,  in  its 
discretion,  receive  further  testimony  or  documentary  eridence,  and  appoint 
a  referee. 

§  2687.  Jndgment  or  order  upon  appeal  The  apx>ellate  court  may 
reverse,  affirm,  or  modify  the  decree  or  order  appealed  from,  and  each  inter- 
mediate order,  specified  in  the  notice  of  appeal,  which  it  is  authorized  by 
law  to  review,  and  as  to  any  or  all  of  thep£a1;ie8 ;  and  it  may,  if  necessary  or 
proper,  grant  a  new  trial  or  hearing.  The  decree  or  order  appealed  from 
may  be  enforced,  or  restitution  may  be  awarded,  as  the  case  requires,  as 
prescribed  in  title  first  of  chapter  twelfth  of  this  act,  with  respect  to  aa 
appeal  from  a  judgment. 

§  2688.  Award  of  jury  txtal  iq>on  revenud  In  pidbate  oasea  Where 
the  reversal  or*  modification  of  a  decree  by  the  appellate  court  is  founded 
upon  a  question  of  fact,  the  appellate  court  must,  if  the  appeal  was  taken 
from  a  decree  made  upon  a  petition  to  admit  a  will  to  probate,  or  to  revoke 
the  probate  of  a  will,  make  an  order,  directing  the  trial,  by  a  jury,  of  the 
material  questions  of  fact,  arising  upon  the  issues  between  the  parties. 
Such  an  order  must  state,  distinctly  and  plainly,  the  questions  of  fact  to  be 
tried ;  and  must  direct  the  trial  to  take  place,  either  in  a  circuit  court,  speci-* 
fied  in  the  order ;  or  in  the  county  court  of  the  county  of  the  surrogate ;  or, 
in  the  city  and  county  of  New  York,  in  the  court  of  common  pleas.  After 
the  trial,  a  new  trial  may  be  granted,  as  prescribed  in  section  25^  of  this 
act. 

§  2589.  OoelB  of  appeal  The  appellate  court  may  award  to  the  saooess- 
f  ul  party  the  costs  of  the  appeal ;  or  it  may  direct  that  they  abide  the  event 
of  a  new  trial,  or  of  the  sul]^equent  proceedings  in  the  surrogate's  court.  In 
either  case,  the  costs  may  be  made  payable  out  of  the  estate  or  fund,  or  per- 
sonally by  the  unsuccessful  party,  as  directed  by  the  appellate  court ;  or,  if 
such  a  direction  is  not  given,  as  directed  by  the  surrogate. 

ARTICLE  FIFTH. 
PaoviBioNfl  RBLAmra  GBKBRi-LLT  TO  Lbtthbs;  and  Gbnbraxxt  1!o  "BfljKJUXoaBf  Ammr* 

IBTBATOBfi,   QuARDIAirS,  AST)  TsgrAJOSSTABY  TbUBTBBB. 

Saonov  2590.  Requisites  of  letters. 

2591.  Their  effBct. 

2592.  Priorihr  amonff  different  letters. 

2593.  Time,  now  reckoned  upon  sacceaBive  letters.   . 
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Sacmov  2594.  Official  oaths  of  executors,  etc. 

2595.  Deposit  of  securities  to  reduce  penalty  of  bond. 

2596.  Sureties  liable  for  money,  etc.,  received  in  another  capacity. 

2597.  "When  new  bond  or  new  sureties  may  be  required. 

2598.  Id. ;  how  principal  may  be  required  to  give  a  new  bond,  etc. 

2599.  Decree  revoking  letters  for  failure  to  give  new  bond. 

2600.  Sureties  may  apply  to  be  released,  as  to  f^itture  breaches. 

2601.  Release  of  old  sureties  on  the  giving  of  new. 

2602.  SuiTogate  may  direct  as  to  custody,  where  co-executors,  etc.,  disagree. 
2608.  Effect  and  contents  of  decree  revoking  letters. 

2604.  The  last  section  qualified. 

2605.  Successor  may  .be  appointed,  and  may  compel  accounting,  etc. 

2606.  Accounting  by  executor,  etc.,  of  deceased  executor. 

2607.  When  bond  may  be  prosecuted. 

2608.  Successor  may  prosecute  official  bond. 

2609.  Action  on  official  bond  when  no  successor  appointed. 

2610.  Application  of  this  article  to  executors,  etc.,  heretofore  appointed. 

§  2590.  Requisites  of  letters.  Letters  testamentary,  letters  of  admin- 
istration,  and  letters  of  guardianship  must  be  in  the  name  of  the  people  of 
the  State.  Where  they  are  granted  by  a  surrogate,  or  by  an  officer  or  per- 
son appointed  by  the  board  of  supervisors,  temporarily  acting  as  surrogate, 
they  must  be  tested  in  the  name  of  the  officer  granting  them,  signed  by 
him,  or  by  the  clerk  of  the  surrogate's  court,  and  sealed  with  the  seal  of  the 
surrogate's  court.  Where  they  are  issued  out  of  another  court,  they  must 
be  tested  in  the  name  of  the  judge  holding  the  court,  signed  by  the  clerk 
thereof,  and  sealed  with  its  seal. 

^  2591.  Their  effect.  Subject  to  the  provisions  of  the  next  section,  regu- 
latmg  the  priority  among  different  letters,  letters  testamentary,  letters  of 
administration,  and  letters  of  guardianship,  granted  by  a  court  or  officer, 
having  jurisdiction  to  grant  them,  as  prescribed  in  this  chapter,  are  conclu- 
sive evidence  of  the  authority  of  the  persons  to  whom  they  are  granted, 
until  the  decree  granting  them  is  reversed  upon  appeal,  or  the  letters  are 
revoked,  as  prescribed  in  this  chapter. 

§  2592.  Piiority  among  different  lettera  The  person  or  persons,  to 
-whom  letters  testamentary,  or  letters  of  administration  are  first  issued,  from 
a  surrogate's  court  having  jurisdiction  to  issue  them,  as  prescribed  in  article 
first  of  title  first  of  this  diapter,  have  sole  and  exclusive  authority,  as  execu- 
tors or  administrators,  pursuant  to  the  letters,  until  the  letters  are  revoked, 
as  prescribed  by  law ;  and  they  are  entitled  to  demand  and  recover  from 
any  person,  to  whom  letters  upon  the  same  estate  are  afterwards  issued,  by 
any  other  surrogate's  court,  the  decedent's  property  in  his  hands.  But  the 
acts  of  a  person,  to  whom  letters  were  afterwards  issued,  done  in  good  faith, 
before  notice  of  the  letters  first  issued,  are  valid ;  and  an  action  or  special 
proceeding,  commenced  by  him,  may  be  continued  by  and  in  the  name  of 
the  person  or  persons  to  whom  the  letters  were  first  issued. 

§  2593.  Time,  how  reckoned  upon  successive  letters.  Where  it  is 
prescribed  by  law,  that  an  act,  with  respect  to  the  estate  of  a  decedent,  must 
or  may  be  done  within  a  specified  time  after  letters  testamentary  or  letters 
of  administration  are  issued,  and  successive  or  supplementary  letters  are 
issued  upon  the  same  estate,  the  time  so  specified  must  be  reckoned  from 
the  issuing  of  the  first  letters,  except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law ;  or  where  the  first  or  any  subsequent  letters  are  revoked, 
as  prescribed  in  section  2684  of  this  act,  or  by  reason  of  the  want  of  power 
in  the  surrogate's  court  to  issue  the  same,  for  any  cause. 

§  2594.  Official  oaths  of  executors,  etc.  The  official  oath  or  affirma- 
tion of  an  executor,  administrator,  or  guardian,  to  the  effect  that  he  will 
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well,  faithfully,  and  honestly  discharge  the  duties  of  his  office,  describing 
it,  must  be  filed  with  the  surrogate,  before  letters  are  issued  to  him.  The 
oath  may  be  taken  before  any  officer,  within  or  without  the  State,  who  is 
authorized  to  take  an  affidavit,  to  be  used  in  the  supreme  court.  Where  it 
is  taken  without  the  State,  it  must  be  certified  as  required  by  law,  with 
respect  to  an  affidavit  to  be  used  in  the  supreme  court. 

g  2595.  Deposit  of  secarities  to  reduce  penalty  of  bond.  In  a  case 
where  a  bpnd,  or  new  sureties  to  a  bond,  may  be  required  by  a  sunwate 
from  an  executor,  administrator,  guardian,  or  other  trustee,  if  the  value  of  the 
estate  or  fund  is  so  great,  that  the  surrogate  deems  it  inexpedient  to  require 
^^curity  in  the  full  amount  prescribed  by  law,  he  may  direct  fhat  any  securi- 
ties for  the  payment  of  money,  belonging  to  the  estate  or  fund,  be  deposited 
with  him,  to  be  delivered  to  the  county  treasurer,  or  be  deposited  subject  to 
the  order  of  the  trustee,  countersigned  by  the  surrogate,  with  a  trust  com- 
pany duly  authorized  by  law  to  receive  the  same.  AJfter  such  a  deposit  has 
been  made,  the  surrogate  may  fix  the  amount  of  the  bond,  with  respect  to 
the  value  of  the  remainder  only  of  the  estate  or  fund.  A  security  thus 
deposited  shall  not  be  withdrawn  from  the  custody  of  the  county  treasurer 
or  trust  company,  and  no  person  other  than  the  county  treasurer  or  the 
proper  officer  of  the  trust  company,  shall  receive  or  collect  any  of  the  prin- 
cipal or  interest  secured  thereby,  without  the  special  order  of  the  surrogate, 
entered  in  the  appropriate  book.  Such  an  oraer  can  be  made  in  favor  of 
the  trustee  appointed,  only  where  an  additional  bond  has  been  given  by 
him,  or  upon  proof  that  the  estate  or  fund  has  been  so  reduced,  by  pay- 
ments or  otherwise,  that  the  penalty  of  the  hand  originally  given,  will  be 
e^ufficient  in  amount  to  satisfy  the  provisions  of  law  relating  to  the  penalty 
thereof,  if  the  security  so  withdrawn  is  also  reckoned  in  the  estate  or  fund. 
[Am'd  Ch.  516  of  1885.] 

§  2596.  Sureties  liable  for  money,  etc.,  received  in  another  capacity. 
A  person  to  whom  letters  are  issued,  is  liable  for  money  or  other  personal 
property  of  the  estate,  which  was  in  his  hands,  or  under  his  control,  when 
his  letters  were  issued ;  in  whatever  capacity  it  was  received  by  him,  or 
came  under  his  control.  "Where  it  was  received  by  him,  or  came  under  his 
control,  by  virtue  of  letters  previously  issued  to  him,  in  the  same  or  another 
capacity,  an  action  to  recover  the  money,  or  damages  for  failure  to  deliver 
the  property,  may  be  maintained  upon  both  official  bonds  ;  but,  as  between 
the  sureties  upon  the  official  bond  given  upon  the  prior  letters,  and  those 
upon  the  official  bond  given  upon  the  subsequent  letters,  the  latter  are  liable 
over  to  the  former. 

§  2597.  When  new  bond  or  new  sureties  may  be  required.    Any 

person,  interested  in  the  estate  or  fund,  may  present  to  the  surrogat.e's  court 
a  written  petition,  duly  verified,  setting  forth  that  a  surety  in  a  bond,  taken 
as  prescribed  in  this  chapter,  is  insufficient,  or  has  removed,  or  is  about  to 
remove,  from  the  State,  or  that  the  bond  is  inadequate  in  amount ;  and  pray- 
ing that  the  principal  in  the  bond  may  be  required  to  give  a  new  bond,  in  a 
larger  penalty,  or  new  or  additional  sureties,  as  the  case  requires ;  or,  in 
demult  thereof,  that  he  mav  be  removed  from  his  office,  and  that  letters 
issued  to  him  may  be  revoked.  Where  the  bond  so  taken  is  that  of  a  guard- 
ian, the  petition  may  also  be  presented  by  any  relative  of  the  infant.  When 
the  bond  is  that  of  an  executor  or  administrator,  the  petition  may  also  be 
presented  by  any  creditor  of  the  decedent.  If  it  appears  to  the  surrogate, 
that  there  is  reason  to  believe  that  the  allegations  of  the  petition  are  true, 
he  must  cite  the  principal  in  the  bond  to  show  cause,  why  the  prayer  of  the 
petition  should  not  be  granted* 
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§  2598.  Id. ;  how  pxindpal  may  be  required  to  give  a  new  bond, 
etc.  Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last  section, 
the  surrogate  must  hear  the  allegations  and  proofs  of  the  parties ;  and  if  the 
objections,  or  any  of  them,  are  found  to  be  valid,  he  must  make  an  order, 
requiring  the  principal  in  the  bond  to  give  new  or  additional  sureties,  or  a 
new  bond  in  a  larger  penalty,  as  the  case  requires,  within  such  a  reasonable 
time,  not  exceeding  five  days,  as  the  surrogate  fixes ;  and  directing  that,  in 
default  thereof,  his  letters  be  revoked. 

§  2599.  Decree  revoking  letters  for  fiBdlnre  to  give  new  bond.    If  a 

bond  with  new  or  additional  sureties,  or,  in  a  larger  penalty,  is  approved  and 
filed  in  the  surrogate's  office,  as  required  by  such  an  order,  the  surrogate 
must  make  a  decree,  dismissing  the  proceedings,  upon  such  terms,  as  to  costs 
as  justice  requires;  otherwise  he  must  make  a  decree,  removing  the  delin- 
quent from  office,  and  revoking  the  letters  issued  to  him. 

§  2600.  Sureties  may  apply  to  be  released,  as  to  ftttnre  breaclie& 

Any  or  all  of  the  sureties  in  a  bond,  taken  as  prescribed  in  this  chapter, 
may  present  a  petition  to  the  surrogate's  court,  praying  to  be  released  from 
responsibility,  on  account  of  any  future  breach  of  the  condition  of  the  bond ; 
and  that  the  principal  in  the  bond  may  be  cited  to  show  cause,  why  he 
should  not  give  new  sureties.  The  surrogate  must  thereupon  issue  a  citation 
accordingly. 

§  2601.  Release  of  old  snretLes  on  the  giving  of  new.  Upon  the 
return  of  a  citation,  issued  as  prescribed  in  the  last  section,  if  the  principal 
in  the  bond  files  in  the  surrogate's  office  a  bond  in  the  usual  form,  with  new 
sureties  to  the  satisfaction  of  the  surrogate,  then  or  within  such  a  reasonable 
time,  not  exceeding  five  days,  as  the  surrogate  fixes,  the  surrogate  must 
make  a  decree,  releasing  the  petitioner  from  liability  upon  the  bond  for  any 
subsequent  act  or  default  of  the  principal ;  otherwise  he  must  make  a  decree^ 
revoking  the  delinquent's  letters. 

§  2602.  Snrrogate  may  direct  as  to  custody,  where  co-executors, 
eta,  disagree.  Where  two  or  more  co-executors  or  co-administrators  disa- 
gree, respecting  the  custody  of  money  or  other  property  of  the  estate ;  or 
two  or  more  testamentary  trustees  or  guardians  of  the  property  disagree, 
respecting  the  custody  of  money  or  other  property,  belonging  to  a  fund  or 
an  estate  which  is  committed  to  their  joint  charge  ;  the  surrogate  may,  upon 
the  application  of  either  of  them,  or  of  a  creditor  or  person  interested  in  the 
estate,  and  proof,  by  affidavit,  of  the  facts,  make  an  order,  requiring  them 
to  show  cause,  why  the  surrogate  should  not  give  directions  in  the  premises. 
ITpon  the  return  of  the  order,*  the  surrogate  may,  in  his  direction,  make  an 
order,  directing  that  any  property  of  the  estate  or  fund  be  deposited  in  a 
safe  place,  in  the  joint  custody  of  the  executors,  administrators,  guardians, 
or  testamentary  trustees,  as  the  case  requires,  or  subject  to  their  joint  order ; 
or  that  the  money  of  the  estate  be  deposited  in  a  specified  safe  bank  or  trust 
company,  to  their  joint  credit,  and  to  be  drawn  out  upon  their  joint  order. 
Disobedience  to  such  a  direction  may  be  punished  as  a  contempt  of  the 
court 

§  2603.  Eflbct  and  contents  of  decree  revoking  letters.  Upon  the 
entry  of  a  decree,  made  as  prescribed  in  this  chapter  revoking  letters,  issued 
by  a  surrogate's  court  to  an  executor,  administrator,  or  guardian,  his  powers 
cease.  The  decree  may,  in  the  discretion  of  the  surrogate,  require  him  to 
account  for  all  money  and  other  property  received  by  him  ;  and  to  pay  and 
deliver  over  all  money  and  other  property  in  his  hands  into  the  surrogate  s 
court,  or  to  his  successor  in  office,  or  to  such  other  person  as  is  authorized  by 
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law  to  receive  the  same ;  or  it  may  be  made  without  prejudice  to  au  actioa 
or  special  proceeding  for  that  purpose,  then  pending,  or  thereafter  to  be 
brought.  The  revocation  does  not  affect  the  validity  of  any  act,  within  the 
powers  conferred  by  law  upon  the  executor  or  administrator,  or  guardian, 
done  by  him  before  the  service  of  the  citation,  where  the  other  party  acted 
in  good  faith  ;  or  done  after  the  service  of  the  citation,  and  before  entry  of 
the  decree,  where  his  powers  with  respect  thereto  were  not  suspended  by 
service  of  the  citation,  or  where  the  surrogate,  in  a  case  prescribed  by  law, 
permitted  him  to  do  the  same,  notwithstanding  the  pendency  of  the  speciil 
proceeding  against  him  ;  and  he  is  not  liable  for  such  an  act  done  by  hi!:i 
in  good  faith. 

g  2604.  The  last  section  qualified.  The  last  section  does  not  affect  the 
liability  of  a  person,  to  whom  money  or  other  property  has  been  paid  ov 
delivered,  as  husband,  wife,  next  of  kin,  or  legatee,  to  respond  to  the  person 
lawfully  entitled  thereto,  where  letters  are  revoked,  because  a  supposed 
decedent  is  living ;  or  because  a  will  is  discovered,  after  administration  has 
been  granted  in  a  case  of  supposed  intestacy,  or  revoking  a  prior  will  upon 
which  letters  were  granted. 

§  2605.  Successor  may  be  appointed,  and  may  compel  accounting, 
etc.  Where  letters  have  been  revoked  by  a  decree  of  the  surrogate's  court, 
that  court  has,  except  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law,  the  same  power  to  appoint  a  successor  to  the  person  whose  powers 
have  ceased,  as  if  the  letters  had  not  been  issued.  The  successor  may  com- 
j)lete  the  execution  of  the  trust  committed  to  his  predecessor ;  he  may  con- 
tinue, in  his  own  name,  a  civil  action,  or  special  proceeding,  pending  in  favor 
of  his  predecessor;  and  he  may  enforce  a  judgment,  order,  or  decree,  in 
favor  of  the  latter.  The  surrogate's  court  has  the  same  jurisdiction,  upon 
the  petition  of  the  successor,  or  of  a  remaining  executor,  administrator, 
guardian  or  trustee,  to  compel  the  person  whose  letters  have  been  revoked, 
to  account  for,  or  deliver  over  money  or  other  property,  and  to  settle  his 
account,  which  it  would  have  upon  the  petition  of  a  creditor  or  person  inter- 
ested in  the  estate,  if  the  term  of  office,  conferred  by  the  letters,  had  expired 
by  its  own  limitation. 

§  2606.  Aeeorniting  by  exeeator*  etc^  of  deeeaaed  eseeator.  Where  an 
executor,  administrator,  guardian  or  testamentary  trustee  dies,  the  surro- 
gate's court  has  the  same  jurisdiction,  upon  the  petition  of  his  successor, 
or  of  a  surviving  executor,  administrator  or  guardian,  or  of  a  creditor, 
or  person  interested  in  the  estate,  or  of  a  guardian's  ward,  to  compel  the 
executor  or  administrator  of  the  decedent  to  account,  which  it  would  have 
against  the  decedent  if  his  letters  have  been  revoked  by  a  surrogate's  de- 
cree. And  an  eocecutor  or  administrator  of  a  deceased  executor^  admin' 
istrator,  guardian  or  ie$iam>entary  trustee  may  voluntarily  account  for  any 
of  the  trust  property  which  comes  to  his  possession,  and  upon  his  petition 
such  successor  or  surviving  eocecutor^  administrator  or  guardian  or  other 
necessary  party  shall  be  cited  and  required  to  attend  svx^h  settlement. 
With  respect  to  the  liability  of  the  sureties  in,  and  for  the  purpose  of 
maintaining  an  action  upon  the  decedent's  official  bond,  a  decree  against 
his  executor  or  administrator,  rendered  upon  such  an  accounting,  has  the 
same  effect  as  if  an  execution  issued  upon  a  surrogate's  decree  against  the 
property  of  decedent  had  been  returned  unsatisfied  during  decedent's  life- 
time. So  far  as  concerns  the  executor  or  administrator  of  decedent,  such 
a  decree  is  not  within  the  provisions  of  section  twenty-five  hundred  and 
fifty-two  of  this  act  Tlie  surrogate's  court  has  also  jurisdiction  to  com- 
pel the  executor  or  administrator  at  any  time  to  deliver  over  any  of  the 
trust  property  which  has  come  to  his  possession  or  is  under  his  control, 
and  if  the  same  is  delivered  over  after  a  decree,  the  court  must  allow  such 
credit  upon  the  decree  as  justice  requires,  [Am'd  Ch.  175  OF  1891 :  in 
effect  Sept  1,  91.] 
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§  2607.  Wlien  bond  may  be  prosecuted.  Where  an  execution,  issued 
apon  a  surrogate's  decree,  against  the  property  of  an  executor,  administra- 
tor,, testamentary  trustee,  or  guardian,  has  been  returned  wholly  or  partly 
unsatisfied,  an  action,  to  recover  the  sum  remaining  uncollected,  may  be 
maintained  upon  his  official  bond,  by  and  in  the  name  of  the  person  in 
whose  favor^  the  decree  was  made.     If  the  principal  debtor  is  a  resident 

of  the  State',  the  execution  must  have  been  issued  to  the  county  where  he 
resides. 

§  2608.  Successor  may  prosecute  official  bond.  Where  letters  have 
been  revoked  by  a  decree  of  the  surrogate's  court,  the  successor  of  the 
executor,  administrator,  or  guardian,  whose  letters  are  so  revoked,  may 
maintain  an  action  upon  his  predecessor's  official  bond,  in  which  he  may 
recover  any  money,  or  the  full  value  of  any  other  property,  received  by  the 
principal  in  the  bond,  and  not  duly  administered  by  hira;  and  to  the  full 
extent  of  any  injury,  sustained  by  the  estate  of  the  decedent  or  of  the  infant, 
as  the  case  may  be,  by  any  act  or  omission  of  the  principal.  The  money, 
recovered  in  such  an  action,  is  regarded  as  part  of  the  estate  in  the  hands 
of  the  plaintiflF,  and  must  be  distaributed  or  otherwise  disposed  of  accord- 
ingly ;  except  that  a  recovery  for  an  act  or  omission,  respecting  a  right  of 
action,  or  other  property,  appropriated  by  law  for  the  benefit  of  the  husband, 
wife,  family,  or  next  of  kin  of  a  decedent,  or  disposed  of  by  a  will  for  the 
benefit  of  any  person,  is  for  the  benefit  of  the  person  or  persons  so  entitled 
thereto. 


§  2609.   Action  on  official  bond,  when  no  successor  appointed. 

Wnere  the  letters  of  an  executor  or  administrator  have  been  so  revoked,  and 
no  successor  is  appointed,  any  person  aggrieved  may,  upon  obtaining  en^ 
order  from  the  surrogate,  granting  him  leave  so  to  do,  maintain  an  action 
upon  the  official  bond  of  the  executor  or  administrator,  in  behalf  of  himself 
and  all  others  interested ;  in  which  the  plaintiflF  may  recover  any  money,  or 
the  full  value  of  any  other  property,  received  by  the  principal  in  the  bond, 
and  not  duly  administered  by  him,  and  to  the  full  extent  of  any  injury,  sus- 
tained by  the  estate  of  the  decedent,  by  any  act  or  omission  of  the  principal 
The  money  recovered  in  such  an  action  must  be  paid,  by  the  sheriff  or  other 
officer  who  collects  it,  into  the  surrogate's  court;  and  the  surrogate  must 
distribute  it  to  the  creditors  or  other  persons  entitled  thereto.  The  proceed- 
ings for  such  a  distribution  are  the  saro^  «>s  prescribed  in  title  fifth  of  this 
chapter,  for  the  distribution  of  the  proceeas  of  a  sale  of  real  property. 

§  2610.  Application  of  this  article  to  executors,  etc.,  heretofore 
appointed.  The  provisions  of  this  article  apply  to  an  executor,  adminis- 
trator, or  guardian,  to  whom  letters  have  been  issued,  and  to  a  testamentary 
trustee  whose  trust  has  been  created,  before  this  chapter  takes  effect ;  except 
that  it  does  not  affect,  in  any  manner,  the  liability  of  the  sureties  in  a  bond, 
executed  before  this  chapter  takes  effect. 


TITLE  III. 


GfranUng  and  revoking  probate^  letters  testamentary^  and  letters  of  ad/ministratkm. 

Foreign  wills  ;  ancillary  letters, 

Abticlb  1.  Probate  of  a  will  and  grant  of  letters  thereupon. 

2.  Revocation  of  probate. 

3.  Probate  of  heirship. 

4.  Grant  of  letters  of  administration. 

5.  Temporally  administration. 

6.  Revocation  of  lettens  testamentary  and  letters  of  administraiioii. 

7.  Foreign  wills ;  ancillary  letters. 

ARTICLE  FIRST. 

PROBATB  OF  A  WiLL   AND  GbAKT  OF  LsiTTBBS  THBRBITPOir. 

Section  2611.  What  wills  may  be  proved;  change  of  residence  not  to  affect  validity. 

2612.  Persons  incompetent  to  serve  as  executors. 

2613.  Supplementary  letters:  executors  not  named  in  letters,  not  to  act;  power 

of  executors  before  letters  of  administration  with  the  will  annexed. 


§§  2611-2612.  SUKKOGATES'  COURTS,  Tit.  3,  Ch.  18. 

Section  2614.  Who  may  propound  will. 

2615.  Who  to  be  cited  thereupon. 

2616.  Contents  of  citation. 

2617.  Persons  not  cited  may  appear. 

2618.  Witnesses  to  be  examined;  proof  required. 

2619.  Absent,  etc.,  witnesses  to  be  accounted  for. 

2620.  Proof  of  handwriting. 

2621.  Proof  of  lost  or  destroyed  will. 

2622.  Probate  not  allowed,  unless  surrogate  satisfied,  etc. 
2628.  Will ;  when  sufficiently  proved. 

2624.  Validity  and  construction  of  testamentary  provisions. 

2625.  Surrogate's  decision  on  probate. 

2626.  Probate;  how  far  conclusive  as  to  personalty. 

2627.  Id.;  as  to  realty. 

2628.  When  purchaser  from  heir  protected  notwithstanding  a  devise. 

2629.  Will  certified,  or  record  thereof,  may  be  read  in  evidence. 

2630.  Recording  will  proved  elsewhere  within  the  state. 

2631.  2632.  Records  of  certain  wills  heretofore  proved  ;  how  far  evidence, 

2633.  Id. ;  as  to  wills  of  real  property. 

2634.  Index  and  fees. 

2685.  Wills  to  be  returned  after  probate. 

2636.  When  letters  testamentary  may  be  issued. 

2637.  Surrogate  to  inquire  into  objections. 
2688.  Bond  ;  when  required. 

2639.  Renunciation  ;  retraction  thereof. 

2640.  Selection  of  an  executor  under  a  power. 

2641.  Objection  to  such  a  person;  how  taken,  etc. 

2642.  Executor  failing  to  qaalify,  or  renounce  ;  how  excluded. 

2643.  Letters  of  administration  with  will  annexed. 

2644.  Id.;  renunciation  or  exclusion  of  pe^ns  having  prior  right. 

2645.  Executor  or  administrator  to  qualify. 

2646.  Effect  of  certain  provisions  limited. 

g  2611.  What  wills  may  be  proved  *  change  of  residence  not  to 
affect  validity.  A  will  of  real  or  personal  property,  execated  as  prescribed 
by  the  laws  of  the  state,  or  a  will  of  personal  property  execated  withoat  the 
state,  and  within  the  United  States,  the  dominion  of  Canada,  or  the  king- 
dom of  Great  Britain  and  Ireland,  as  prescribed  by  the  laws  of  the  state  or 
country  where  it  is  or  was  executed,  or  a  will  of  personal  property  execated 
by  a  person  not  a  resident  of  the  state,  according  to  the  laws  of  the  testa- 
tor's residence,  may  be  proved  as  prescribed  in  this  article.  The  right  to 
have  a  will  admitted  to  probate,  the  validity  of  the  execution  thereof,  or 
the  validity  or  construction  of  any  provision  contained  therein,  is  not 
affected  by  a  change  of  the  testator's  residence  made  since  the  execution  of 
the  will.  This  section  applies  only  to  a  will  execated  by  a  person  dying 
after  April  eleven,  eighteen  hundred  and  seventy-six,  and  it  does  not  in- 
validate a  will  executed  before  that  date,  which  would  have  been  valid  but 
for  the  enactment  of  sections  one  and  two  of  chapter  one  hundred  and 
eighteen  of  the  laws  t>f  eighteen  hundred  and  seventy-six,  except  where 
such  a  will  is  revoked  or  altered  by  a  will  which  those  sections  rendered 
valid,  or  capable  of  being  proved  as  prescribed  in  this  article. 

Am'd  by  chap.  686  of  1898. 

Code,  §§  2611,  2612,  2613,  consolidated. 

§  2612.  Persons  incompetent  to  serve  as  executors.*  ITo  person 
is  competent  to  serve  as  an  executor  who,  at  the  time  the  will  is  proved,  is  : 

1.  Incapable  in  law  of  making  a  contract. 

2.  Under  the  age  of  twenty-one  years. 
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3.  An  alien  not  an  inhabitant  of  this  state  ;  or 

4.  Who  shall  have  been  convicted  of  an  infamous  crime ;  or 

5.  Who,  on  proof,  is  found  by  the  surrogate  to  be  incompetent  to  exe- 
cute the  duties  of  such  trust  by  reason  of  drunkenness,  dishonesty,  im- 
providence or  "svant  of  understanding.  If  any  such  person  be  named  as  the 
sole  executor  in  a  will,  or  if  all  the  persons  named  therein  as  executors 
be  incompetent,  letters  of  administration  with  the  will  annexed  must  be 
issued  as  in  the  case  of  all  of  the  executors  renouncing.  A  surrogate,  in 
his  discretion,  may  refuse  to  grant  letters  testamentary  or  of  administra- 
tion to  a  person  unable  to  read  and  write  the  English  language. 

Am'd  by  chap.  686  of  1803. 

§  2613.  Supplementary  letters ;  executors  not  named  in  letters 
not  to  act ;  power  of  executor  before  letters  of  administration  with 
the  will  annexed.  —  If  the  disability  of  a  person  under  age,  or  an  alien 
named  as  executor  in  a  will,  be  removed  before  the  execution  of  a  provision  of 
such  will  is  completed,  he  shall  be  entitled,  on  application,  to  supplementary 
letters  testamentary,  to  be  issued  in  the  same  manner  as  the  original  letters, 
and  anthorized  to  join  in  the  execution  of  the  will  with  the  persons  pre- 
yionsly  appointed.  A  person  named  in  a  will  as  executor,  and  not  named 
as  such  in  the  letters  testamentary  or  in  letters  of  administration  with  the 
will  annexed,  shall  be  deemed  to  be  superseded  thereby,  and  shall  have  no 
])ower  or  authority  whatever  as  such  executor  until  he  appears  and  qualifies. 
An  executor  named  in  a  will  has  no  power  to  dispose  of  any  part  of  the  es- 
tate of  the  testator  before  letters  testamentary  are  granted,  except  to  pay 
funeral  charges,  nor  to  interfere  with  such  estate  in  any  manner  further 
than  is  necessary  for  its  preservation.  Where  letters  of  administration  with 
the  will  annexed  are  granted,  the  will  of  the  deceased  shall  be  observed  and 
performed  ;  and  the  administrators,  with  such  will,  have  the  rights  and 
powers  and  are  subject  to  the  same  duties  as  if  they  had  been  named  ex- 
ecutors in  the  will. 

Am'd  by  chap.  686  of  1893. 

§  2614.  Who  may  propound  will.  A  person  desi^ated  in  a  will  as 
executor,  devisee,  or  legatee,  or  any  person  interested  in  the  estate,  or  a 
creditor  of  the  decedent,  may  present,  to  the  surrogate's  court  having  juris- 
diction, a  written  petition,  duly  verified,  describing  the  will,  setting  forth 
the  facts,  upon  which  the  jurisdiction  of  the  court  to  grant  probate  thereof 
depends,  and  praying  that  the  will  may  be  proved,  and  that  the  persons, 
specified  in  the  next  section,  may  be  cited  to  attend  the  probate  thereof. 
Upon  the  presentation  of  such  a  petition,  the  surrogate  must  issue  a  cita- 
tion  accordingly. 

g  2615.  Who  to  be  cited  thereupon.  The  following  persons  must  be 
cited  upon  a  petition  presented  as  prescribed  by  the  last  section  : 

1.  If  the  will  relates  exclusively  to  real  property,  the  husband,  if  any,  all 
the  heirs  of  the  testator,  all  persons  in  being  who  would  take  an  interest  in 
any  portion  of  such  real  property,  under  the  provisions  of  said  will,  and  tiie 
executor  or  executors,  trustee  or  trustees  named  therein. 

2.  If  the  will  relates  exclusively  to  personal  property,  the  husband  or  wife,  if 
any,  all  the  next  of  kin  of  the  testator,  all  persons  in  being  who  would  take 
an  interest  in  any  portion  of  such  personal  property,  under  the  provisions  of 
the  will,  and  the  executor  or  executors,  trustee  or  trustees,  named  or  de* 
scribed  therein. 
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3.  If  the  will  relates  to  botlf  real  and  personal  property,  the  hasband  or 
wife,  if  any,  all  the  heirs  and  next  of  kin  of  the  testator,  all  persons  in  being 
who  would  take  an  interest  in  any  portion  of  said  real  or  personal  property, 
under  the  proyisions  of  said  will,  and  the  executor  or  executors,  trustee  or 
trustees  named  or  described  therein. 

Am'd  by  chap.  627  of  1892. 

§  2616.  Contents  of  citation.  The  citation  must  set  forth  the  name 
of  the  decedent,  and  of  the  person  by  whom  the  will  is  propounded ;  and  it 
must  state  whether  the  will  relates,  or  purports  to  relate,  exclusiirely  to  real 
property,  or  personal  property,  or  to  both.  Where  the  will  propounded  was 
nuncnpatiye,,  that  fact  must  be  stated  in  the  citation.  Where  the  surrogate 
is  unable  to  ascertain  to  his  satisfaction,  whether  decedent  left,  surviying 
him,  any  person,  who  would  be  entitled  to  the  property  affected  by  the  will, 
if  the  decedent  had  died  intestate,  the  citation  must  be  directed,  where  the 
will  relates  to  real  property,  to  the  attorney-general ;  where  it  relates  to 
personal  property,  to  the  public  administrator,  who  would  haye  been  entitled 
to  administration,  if  the  decedent  had  died  intestate. 

§  2617.  Persons  not  cited  may  appear.  Any  person,  although  not 
cited,  who  is  named  as  a  devisee  or  legatee,  in  the  will  propounded,  or  as 
executor,  tru8tee,wde7isee,  or  legatee,  in  any  other  paper,  purporting  to  be 
a  will  of  the  decedent,  or  who  is  otherwise  interested  in  sustaining  or 
defeating  the  will,  may  appear,  and,  at  his  election,  support  or  oppose  the 
application.  A  person  so  appearing  becomes  a  party  to  the  special  proceed- 
ing. But  this  section  does  not  affect  a  right  or  interest  of  such  a  person, 
unless  he  so  becomes  a  party. 

§  2618.  Witnesses  to  be  examined ;  proof  required.  Upon  the 
return  of  the  citation,  the  surrogate  must  cause  the  witnesses  to  be  examined 
before  him.  The  proofs  must  be  reduced  to  writing.  Before  a  written  will 
is  admitted  to  probate,  two,  at  least,  of  the  subscribing  witnesses  must  be 
produced  and  examined,  if  so  many  are  within  the  state,  and  competent 
and  able  to  testify.  Before  a  nuncupative  will  is  admitted  to  probate,  its 
execution  and  the  tenor  thereof  must  be  proved  by  at  least  two  witnesses. 
Any  party  who  contests  the  probate  of  a  will,  may,  by  a  notice  filed  with 
the  surrogate  at  any  time  before  the  proofs  are  closed,  require  the  examina- 
tion of  all  the  subscribing  witnesses  to  a  written  will,  or  of  any  other  wit- 
ness, whose  testimony  the  surrogate  is  satisfied  may  be  material;  in  which 
case,  all  such  witnesses,  who  are  within  the  state,  and  competent  and  able 
to  testify,  must  be  so  examined. 

§  2619.  Absent,  etc.,  witnesses  to  be  accounted  for.  The  death, 
absence  from  the  state,  lunacy,  or  other  incompetency  of  a  witness,  required 
to  be  examined  as  prescribed  m  this  or  the  last  section,  or  proof  that  such 
witness  cannot,  after  due  diligence,  be  found  within  the  state  or  elsewhere, 
must  be  shown  by  affidavit  or  other  competent  evidence,  to  the  satisfaction 
of  the  surrogate,  before  dispensing  with  nis  testimony.  Where  a  witness, 
being  within  the  state,  is  disabled  from  attending  by  reason  of  age,  sickness 
or  infirmity,  his  disability  must  be  shown  in  like  manner;  and  in  that  case, 
the  testimony  of  the  witness,  where  it  is  required,  and  he  is  able  to  testify, 
must  be  taken  in  the  manner  prescribed  by  law,  and  produced  before  the 
surrogate,  as  part  of  the  proofs. 

Am'd  chap.  899  of  1882.    See  §  2. 
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§  2620.  Proof  of  handwriting.  If  all  the  subscribing  witnesses  to  a 
written  will  are,  or  if  a  subscribing  witness,  whose  testimony  is  required,  is 
dead  or  incompetent,  by  reason  of  lunacy  or  otherwise,  to  testify  or  unable  ' 
to  testify;  or  if  such  a  subscribing  witness  is  absent  from  the  state;  or  if 
such  a  subscribing  witness  has  forgotten  the  occurrence,  or  testifies  against 
the  execution  of  the  will;  the  will  may  nevertheless  be  established,  upon 
proof  of  the  handwriting  of  the  testator,  and  of  the  subscribing  witnesses, 
and  also  of  such  other  circumstances  as  would  be  sufficient  to  prove  the 
will  upon  the  trial  of  an  action.  Where  a  subscribing  witness  is  absent 
from  the  state,  upon  application  of  either  party,  the  surrogate  shall  cause 
the  testimony  of  such  witness  to  be  taken  by  commission,  when  it  is  made 
to  appear  that  by  due  diligence  such  testimony  may  be  obtained.  Where 
a  written  will  is  proved  as  prescribed  in  this  section,  it  must  be  filed  and 
remain  in  the  surrogate's  office.  Where  in  any  matter  before  the  surrogate 
or  in  a  surrogate's  court  the  testimony  of  any  witness  shall  be  taken  by  or 
on  commission,  the  same,  together  with  the  commission  on  which  it  is  taken, 
shall  be  duly  filed  in  the  office  of  .the  surrogate  but  need  not  be  recorded. 
The  testimony  or  other  proceeding  duly  taken  to  be  used  before  the  surro- 
gate or  surrogate's  court,  by  a  stenographer,  shall  be  filed  and  need  not  be 
recorded. 

Am'd  chap.  508  of  1888. 

§  2621.  Proof  of  lost  or  destroyed  will.  A  lost  or  destroyed  will  can 
be  admitted  to  probate  in  a  surrogate's  court;  but  only  in  a  case,  where  a 
judgment  establishing  the  will  could  be  rendered  by  the  supreme  court,  as 
prescribed  in  section  1865  of  this  act. 

§  2622.   Probate  not  allowed,  unless  surrogate  satisfied,  etc. 

Beiore  admitting  a  will  to  probate,  the  surrogate  must  inquire  particularly 
into  all  the  facts  and  circumstances,  and  must  be  satisfied  with  tne  genuine- 
ness of  the  will,  and  the  validity  of  its  execution.  Before  admitting  a 
written  will  to  probate,  the  surrogate  majr,  in  his  discretion,  require  proof 
of  the  circumstances  attending  the  execution,  the  delivery  and  the  posses- 
sion thereof,  or  any  of  them,  to  be  made  by  the  affidavit,  or  the  testimony, 
at  the  hearing,  of  the  person  who  received  the  will  from  the  testator,  if  lie 
can  be  produced,  and,  also,  of  the  person  presenting  it  for  probate. 

§  2623.  Will ;  when  sufficiently  proved.  If  it  appears  to  the  surro^ 
gate  that  the  will  was  duly  executed;  and  that  the  testator,  at  the  time  of 
executing  it,  was  in  all  respects  competent  to  make  a  will  and  not  under 
restraint;  it  must  be  admitted  to  probate  as  a  will  valid  to  pass  real  prop- 
erty, or  personal  property,  or  both,  as  the  surrogate  determines,  and  the 
petition  and  citation  require,  and  must  be  recorded  accordingly.  The  de- 
cree admitting  it  to  probate  must  state  whether  the  probate  was  or  was  not 
contested. 

§  2624.  Validity  and  construction  of  testamentary  provisions. 

But  if  a  party  expressly  puts  in  issue,  before  the  surrogate,  the  validity, 
construction,  or  effect  of  any  disposition  of  personal  property,  contained  in 
the  will  of  a  resident  of  the  state,  executed  within  the  state,  the  surrogate 
must  determine  tne  question,  upon  rendering  a  decree;  unless  the  decree 
refuses  to  admit  the  will  to  probate,  by  reason  of  a  failure  to  prove  any  of 
the  matters  specified  in  the  last  section. 
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§  2625.  Surrog:ate's  decision  on  probate.  Where  the  surrogate  de- 
cides against  the  sufficiency  of  the  proof,  or  against  the  validity  of  a  will,  or 
upon  the  construction,  validity,  or  legal  effect  of  any  provision  thereof,  he 
must  make  a  decree  accordingly;  and>  if  required  by  either  party^  he  must 
enter  in  the  minutes  the  grounds  of  his  decision. 

§  2626.  Probate ;  how  far  conclusive  as  to  personalty.  A  decree, 
admitting  to  probate  a  will  of  personal  property  made  as  prescribed  in  this 
article,  is  conclusive^  as  an  adjudication,  upon  all  the  questions  determined 
by  the  surrogate  pursuant  to  this  article,  until  it  it  is  reversed  upon  appeal, 
or  revoked  by  the  surrogate;  except  that  a  determination,  made  under  sec- 
tion 2624  of  this  act,  is  conclusive  only  upon  the  petitioner  and  each  party 
who  was  duly  cited,  or  appeared;  and  every  person  claiming  from,  through, 
or  under  either  of  them. 

Am'd  chap.  809  of  1882.     See  §  2. 

§  2G27.  Id.;  as  to  realty.  A  decree,  admitting  to  probate  a  n^ill  of 
real  property,  made  as  prescribed  in  this  article,  establishes,  presumptively 
only,  all  the  matters  determined  by  the  surrogate,  pursuant  to  this  article, 
as  against  a  party  who  was  duly  cited,  or  a  person  claiming  from,  through 
or  under  him;  or  upon  the  trial  of  an  action,  or  the  hearing  of  a  special  pro- 
ceeding, in  which  a  controversy  arises  concerning  the  will,  or  where  the  de- 
cree is  produced-  in  evidence,  in  favor  of  or  against  a  person,  or  in  a  case 
specified  in  this  section,  the  testimony  taken  in  the  special  proceeding, 
wlierein  it  was  made,  may  be  read  in  evidence,  with  the  same  force  aud 
effect  as  if  it  was  taken  upon  the  trial  of  the  action,  or  the  hearing  of  the 
special  proceeding,  wherein  the  decree  is  so  produced. 

Am'd  chap.  535  of  1881. 

§  2628.  When  purchaser  from  heir  protected,  notwithstandidg:  a 
devise.  The  title  of  a  ])urchaser  in  good  faith,  and  for  a  valuable  con- 
sideration, from  the  heir  of  a  person  who  died  seized  of  real  property,  shall 
not  be  affected  by  a  devise  of  the  property  made  by  the  latter,  unless  within 
four  years  after  the  testator^s  death,  the  will  devising  the  same  is  either  ad- 
mitted to  probatcand  recorded  as  a  will  of  real  property,  in  the  office  of  the 
surrogate  naving  jurisdiction,  or  established  by  the  final  judgment  of  a 
court  of  competent  jurisdiction  of  the  state,  in  an  action  brou^nt  for  that 
purpose.  But  if,  at  the  time  of  the  testator^s  death,  the  devisee  is  either 
within  the  age  of  twenty -one  years,  or  insane,  or  imprisoned  on  a  criminal 
charge,  or  in  execution  upon  conviction  of  a  criminal  offense,  for  a  term  less 
than  for  life;  or  without  the  state:  or,  if  the  will  was  concealed  by  one  or 
more  of  the  heirs  of  the  testator,  the  limitation  created  by  this  section  does 
not  begin  until  after  the  expiration  of  one  year  from  the  removal  of  such  a 
disability,  or  the  delivery  of  the  will  to  the  devisee  or  his  representative, 
or  to  the  proper  surrogate. 

§  2629.  Will  certified,  or  record  thereof,  may  be  read  in  evidence. 

The  surrogate  must  cause  to  be  endorsed  upon,  or  annexed  to  the  original 
will  admitted  to  probate,  or  the  exemplified  copy,  or  statement  of  the  tenor 
of  a  will,  which  was  admitted  without  production  of  an  original  written 
will,  a  certificate,  under  his  hand,  or  the  hand  of  the  clerk  of  his  court, 
and  his  seal  of  office,  stating  that  it  has,  upon  due  proof,  been  admitted  to 
probate  as  a  will  valid  to  puss  real  or  personal  property,  or  both,  as  the  case 

534 


Ch.  18,  Tit.  3.  PROBATE  OP  A  WILL.  §§  2630-2633. 

may  bo.  The  will,  or  the  copy  or  sfcatemetit,  so  authenticated,  the  record 
thereof,  or  an  exemplified  copy  of  the  record,  may  be  read  in  evidence,  as 
proof  of  the  original  will,  or  of  the  contents  or  tenor  thereof,  without 
further  eyidence ,  and  with  the  effect  specified  in  the  last  three  sections. 

Am'd  1882. 

§  2630.  Recordinp:  wills  proved  elsewhere  within  the  state.  A 
transcript  of  a  will  of  real  property,  proved  and  recorded  in  any  court  of 
the  state,  of  competent  jurisdiction,  and  of  all  the  notices,  process,  find 
proofs  relating  to  the  same,  must,  when  duly  exemplified,  be  recorded  upon 
the  request  of  any  person  interested  therein,  in  the  surrogate's  court  of  any 
county,  in  which  real  property  of  the  testator  is  situated. 

§  2631.  Records  of  certain  wills  heretofore  proved ;  how  far  evi- 
dence. The  exemplification  of  the  record  of  a  will,  proved  before  the  judge 
of  the  former  court  of  probates,  and  recorded  in  his  office  before  the  first 
day  of  January,  in  the  yeai*  1785,  certified  under  the  seal  of  the  officer  hav- 
jng  custody  of  the  record,  must  be  admitted  in  evidence  in  any  case,  after 
it  lias  been  madp  to  appear  that  diligent  and  fruitless  search  has  been  made 
for  the  original  will. 

§  2632.  Same.  An  exemplified  copy  of  the  last  will  and  testament  of  any 
deceased  person,  which  has  been  admitted  to  probate,  whether  as  a  will  of  real 
or  personal  property,  or  of  both,  and  recorded  in  the  office  of  the  surrogate 
in  any  county  of  this  state,  before  the  first  day  of  January,  in  the  year  one 
thousand  eight  hundred  and  forty,  shall  be  admitted  in  evidence  in  any  of 
the  courts  of  this  state,  without  the  proofs  and  examinations  taken  on  the 
probate  thereof,  and  whether  such  proofs  shall  have  been  recorded  or  not, 
with  like  effect  as  if  the  original  of  such  will  had  been  produced  and  proven 
in  such  court.  And  the  recording  of  such  will  shall  bo  evidence  that  the 
same  was  duly  admitted  to  probate.  The  exemplification  of  the  record  of 
a  will  which  has  before  the  first  day  of  January,  in  the  year  one  thousand 
eight  hundred  and  forty,  ht»en  proved  before  the  surrogate  or  judge  of  pro- 
bate, or  other  officer  exercising  the  like  jurisdiction  of  another  state  must, 
when  certified  by  the  officer  having  by  law,  where  the  certificate  was  made, 
custody  of  tiie  record,  be  admitted  in  evidence  as  if  the  original  will  was 
produced  anil  proved. 

Am'd  chap.  705  of  1881. 

§  2633.  Id. ;  as  to  wills  of  real  property.  A  will  of  real  property, 
which  has  been,  at  any  time,  either  before  or  after  this  chapter  takes  effect, 
duly  proved  in  the  supreme  court,  or  the  court  of  chancery,  or  before  a 
surrogate  of  the  state  with  the  certificate  of  proof  thereof  annexed  thereto, 
or  indorsed  thereon  or  an  exemplified  copy  thereof,  may  be  recorded  in  the 
office  of  the  clerk  or  the  register,  as  the  case  requires,  of  any  county  in  the 
state,  in  the  same  manner  as  a  deed  of  real  property.  Where  the  will 
relates  to  real  property,  the  executor  or  administrator  with  the  will  annexed, 
must  cause  the  same,  or  an  exemplified  copy  thereof,  to  be  so  recorded  in 
each  county  where  real  property  of  the  testator  is  situated,  within  twenty 
days  after  letters  are  issued  to  him.  An  exempli6cation  of  the  record  of 
such  a  will,  from  any  surrogate's  or  other  office  where  the  same  has  been  so 
recorded,  either  before  or  after  this  chapter  takes  effect,  may  be,  in  like 
manner,  recorded  in  the  office  of  the  clerk  or  register  of  any  county.     Such 
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record  or  exempli ficadon,  or  an  exemplification  of  the  record  thereof,  most 
be  received  in  evidence,  as  if.  the  original  will  was  produced  and  proved. 

Am'd  chap.  535  of  1881,  and  chap.  399  of  1882.    See  g  2. 

§  2634.  Index  and  fees.  Upon  recording  a  will  or  exemplification,  as 
prescribed  in  the  last  section,  the  clerk  or  registrar  must  index  it  in  the 
same  book  and  substantially  in  the  same  manner,  as  if  it  was  a  deed 
recorded  in  his  office,  and  he  is  entitled  to  receive  the  same  fees  therefor, 
as  for  recording  a  deed.  An  executor,  or  administrator,  with  the  will 
annexed,  who  causes  such  a  record  to  be  made,  must  be  allowed,  in  his 
account,  the  fees  paid  by  him  therefor. 

§  2635.  Wills  to  be  returned  after  probate.  Except  where  special 
provision  is  otherwise  made  by  law,  a  written  will,  after  it  has  been  proved 
and  i*ecorded,  must  be  retained  by  the  surrogate,  until  the  expiration  of  one 
year  after  it  has  been  recorded,  and,  if  a  petition  for  the  revocation  of  pro- 
bate thereof  is  then  tiled,  until  a  decree  is  made  thereupon.  It  must  then 
be  returned,  upon  demand,  to  the  person  who  delivered  it,  unless  he  is 
dead,  or  a  lunatic,  or  has  removed  from  the  state;  in  which  case,  it  may, 
in  the  discretion  of  the  surrogate,  be  delivered  to  apy  person  named  therein 
as  devisee,  or  to  an  heir  or  assignee  of  a  devisee;  or,  if  it  relates  only  to  per- 
sonal property,  to  the  executor,  or  administrator  with  the  will  annexed,  or 
to  a  legatee. 

§  2636.  When  letters  testamentary  may  be  issued.  Where  a  will, 
which  is  admitted  to  probate,  names  one  or  more  persons  to  be  executor  or 
executors  thereof,  upon  a  contingency,  the  surrogate  must  inquire  into  the 
fact,  and,  if  the  contingency  has  happened,  that  fact  must  be  recited  in  the 
decree.  Immediately  iSter  a  will  has  been  admitted  to  probate,  the  person 
or  persona  named  therein  as  executors,  who  are  competent  by  law  to  serve, 
and  who  appear  and  qualify,  are  entitled  to  letters  testamentary  thereupon; 
unless  before  the  letters  are  granted,  a  creditor  of  the  decedent,  or  a  person 
interested  in  the  estate,  files  an  affidavit,  specifying  his  demand,  or  how  he 
is  interested,  and  either  setting  forth  specifically  one  or  more  legal  objec- 
tions to  granting  the  letters  to.  one  or  more  of  the  executors,  or  stating  that 
he  is  advised  and  believes  that  there  are  such  objections,  and  that  he 
intends  to  file  a  specific  statement  of  the  same.  Where  such  an  affidavit  is 
filed,  the  surrogate  must  stay  the  granting  of  letters,  at  least  thirty  days, 
or  until  the  matter  is  sooner  dispos^  of.  A  specification  or  statement  of 
an  objection,  made  as  prescribed  in  this  section,  must  be  verified  by  the 
oath  of  the  objector,  or  his  attorney,  to  the  effect  that  he  believes  it  to  be 
true. 

§  2637.  Surrogate  to  inquire  into  objections.  The  surrogate  must 
inquire  into  an  objection,  filed  as  prescribed  in  the  last  section;  and,  for 
that  purpose,  he  may  receive  proof,  by  affidavit  or  otherwise,  in  his  discre- 
tion. If  it  appears  that  there  is  a  legal  and  sufficient  objection  to  any  per- 
son, named  as  executor  in  the  will,  letters  shall  not  be  issued  to  him,  except 
as  prescribed  in  the  next  section. 

§  2638.  Bond  ;  when  required.  In  either  of  the  following  cases,  a 
person  named  as  executor  in  a  will,  may  entitle  himself  to  letters  testa- 
mentary thereupon,  by  giving  a  bond  as  prescribed  by  law,  although  an 
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objection  against  him  has  been  established  to  the  satisfaction  of  the  surro- 
gate : 

1.  Where  the  objection  is,  that  his  circumstances  are  such,  that  they  do 
not  afford  adequate  security  to  the  creditors,  or  persons /interested  in  the 
estate,  for  the  due  administration  of  the  estate. 

2.  Where  the  objection  is  that  he  is  not  a  resident  of  the  state ;  and  he 
is  A  citizen  of  the  United  States. 

But  a  person  against  whom  there  is  no  objection,  except  that  of  non-resi- 
dence, is  entitled  to  letters  testamentary,  without  giving  a  bond,  if  he  has 
an  office  within  the  state,  for  the  regular  transaction  of  business  in  person; 
and  the  will  contains  an  expi'ess  provision,  to  the  effect  that  he  may  act 
without  giving  security, 

§  2639.  Renunciation;  retraction  thereof.  A  person,  named  as  ex- 
ecutor in  a  will,  may  renounce  the  appointment  by  an  instrument  in  writ- 
ing, signed  by  him,  and  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county,  or  attested  by  one  or 
more  witnesses,  and  proved  to  the  satisfaction  of  the  surrogate.  Such  a 
renunciation  may  be  retracted  by  a  like  instrument,  at  any  time  before 
letters  testamentary,  or  letters  of  administfation  with  the  will  annexed, 
have  been  issued  to  any  other  person  in  his  place;  or,  after  they  have  been 
BO  issued,  if  they  have  been  revoked,  or  the  person  to  whom  they  were  is- 
sued has  died,  or  become  a  lunatic,  and  there  is  no  other  acting  executor  or 
administrator.  Where  a  restriction  is  so  made,  letters  testamentary  may, 
in  the  discretion  of  the  surrogate,  be  issued  to  the  person  making  it.  An 
instrument  specified  in  this  section  must  be  filed  and  recorded  in  the  surro- 
gate's office. 

§  2640.  Selection  of  an  executor  under  a  power.  Where  the  will 
contains  a  valid  power,  authorizing  the  selection,  as  executor  thereof,  of 
a  person  not  named  therein,  the  selection  must  be  made,  by  the  person  ap- 
pointed for  that  purpose,  within  thirty  days  after  making  the  decree  ad- 
mitting the  will  to  probate;  in  default  whereof,  the  power  of  selection  is 
deemed  to  have  been  renounced.  Such  selection  must  be  made  by  an  in- 
strument in  writing,  designating  the  person  selected,  signed  by  the  proper 
person,  and  acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  m  the  county,  or  proved  to  the  satisfaction  of  the  surrogate, 
and  filed  in  the  surrogate's  office.  Where  the  will  authorizes  the  person,  so 
to  be  selected,  to  act  with  the  executor  or  executors  named  therein,  the  is- 
suing of  letters  must  be  delayed  until  the  expiration  of  the  period,  fixed  in 
this  section  for  .the  exercise  of  the  power  of  selection  and  if  the  selection  is 
so  made,  for  five  days  thereafter. 

§  2641.  Objection  to  such  a  person,  how  taken,  etc  Within  five 
days  after  a  selection  is  made,  as  prescribed  in  the  last  section,  any  person 
may  file  an  affidavit,  verified  as  prescribed  in  section  2636  of  this  act, 
showing  that  he  is  a  creditor  of  the  decedent,  or  a  person  interested  in  the 
estate,  and  setting  forth  specifically  one  or  more  legal  objections  to  grant- 
ing  letters  to  the  person  selected.  The  proceedings  to  be  taken  thereupon 
are  the  same,  as  prescribed  in  sections  2637  and  2638  of  this  act.  If  letters 
are  not  issued  to  the  person  so  selected,  the  power  of  selection  is  deemed  to 
be  exhausted. 
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§  2642.  Executor  failing  to  qualify  or  renounce,  how  excluded. 

If  a  person^  named  as  executor  in  a  will,  does  not  qualify  or  renounce, 
within  thirty  days  after  probate  thereof;  or  if  a  person,  chosen  by  virtue  of 
a  power  in  the  will,  does  not  qualify  or  renounce  within  thirty  days  after 
the  filing  of  the  instrumeut  desigoating  him;  or,  in  either  case,  it  objec- 
tions are  filed,  and  ^he  executor  does  not  qualify  or  renounce,  within  five 
days  after  they  are  determined,  in  his  favor,  or,  in  a  case  specified  in  section 

2638  of  this  act,  within  five  days  after  an  objection  has  been  established; 
the  surrogate  must,  upon  the  application  of  any  other  executor,  or  any 
creditor  or  person  interested  in  the  estate,  make  an  order  requiring 
him  to  qualify  within  a  time  therein  specified;  and  directing  that^ 
in  default  of  so  doing,  he  be  deemed  to  have  renounced  his  appointment. 
Where  it  appears,  by  aflSdavit,  or  other  written  proof,  to  the  satisfaction  of 
the  surrogate,  that  such  an  order  cannot,  with  due  diligence,  be  served  per- 
sonally  within  the  state,  upon  the  person  therein  named,  the  surrogate 
may  prescribe  the  manner  lu  which  it  must  be  served,  which  may  be  by 
publication.  If  the  person,  so  appointed  executor,  does  not  qualify  within 
the  time  fixed,  or  within  such  further  time  as  the  surrogate  allows  for  that 
purpose,  an  order  must  be  made  and  recorded,  reciting  the  facts,  and  de- 
claring that  he  has  renounced  his  appointment  as  executor.  Such  an  order 
may  be  revoked  by  the  surrogate  iu  his  discretion,  and  letters  testamentary 
may  be  issued  to  the  person  so  failing  to  renounce  or  qualify,  upon  his  ap- 
plication, in  a  case  where  he  might  have  retracted  an  express  renunciation, 
as  prescribed  in  section  2639  of  this  act.  And  where  any  powers  to  sell, 
mortgage  or  lease  real  estate,  or  any  interest  therein,  are  given  to  executors 
as  such,  or  as  trustees,  or  as  executors  and  trustees,  and  any  such  persons 
named  as  executors  shall  nedect  to  qualify,  then  all  sales,  mortgages  and 
leases  under  said  powers  made  by  the  executors  who  shall  qualify,  shall  be 
equally  valid  as  if  the  other  executors  or  trustees  had  joined  in  such  sale. 

Am'd  chap.  401  of  1883. 

§  2643.  Letters  of  administration  with  will  annexed.  If  no  person 
is  named  as  executor  in  the  will,  or  selected  by  virtue  of  a  power  contained 
therein  ;  or  if,  at  any  time,  by  reason  of  death,  incompetency  adjudged  by 
the  surrogate,  renunciation  in  either  of  the  methods  prescribed  m  sections 

2639  and  2642  of  this  act,  or  revocation  of  letters,  there  is  no  executor,  or 
administrator  with  the  will  annexed,  qualified  to  act;  the  surrogate  must, 
upon  the  application  of  a  creditor  of  the  decedent,  or  a  person  interested  in 
the  estate,  and  upon  such  notice  to  the  other  creditors  and  persons  interested 
in  the  estate,  as  the  surrogate  deems  proper,  issue  letters  of  administration 
with  the  will  annexed^  as  follows  : 

1.  To  one  or  more  of  the  residuary  legatees,  who  are  qualified  to  act  as 
administrators.    . 

2.  If  there  is  no  such  residuary  legatee,  or  none  who  will  accept,  then  to 
one  or  more  of  the  principal  or  specific  legatees,  so  qualified. 

3.  If  there  is  no  such  legatee,  or  none  who  will  accept,  then  to  the  hus- 
band, or  wife,  or  to  one  or  more  of  the  next  of  kin,  or  to  one  or  more  of  the 
heirs  or  devisees,  so  qualified. 

4.  If  there  is  no  qualified  person,  entitled  under  the  foregoing  subdi- 
visions, who  will  accept,  then  to  one  or  more  of  the  creditors  who  are  so 
qualified,  except  that  in  the  counties  of  New  York  and  Kings  the  public 
administrator  shall  have  preference^  after  the  next  of  kin,  over  creditors  and 
all  other  persons, 
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5.  If  there  is  no  qualified  creditor  who  will  accept,  then  to  any  proper 
person  designated  by  the  surrogate. 

^m'd  chap.  585  of  1881. 

g  2644.  Id. ;  renunciation  or  exclusion  of  persons  having  prior 
right.  But  where  a  person  applies  for  letters  of  administration  with  the 
will  annexed,  as  prescribed  in  the  last  section,  and  another  person  has  a 
right  to  the  administration,  prior  to  that  of  the  petitioner,  the  application 
must  be  made  by  petition,  unless  a  written  renunciation  of  every  person 
haying  such  a  prior  right  is  filed  with  the  surrogate,  and  the  execution 
thereof  is  proTed  to  his  satisfaction.  The  petition  must  pray  that  all  per- 
sons haying  a  prior  right,  who  have  not  renounced,  be  cited  to  show  cause, 
why  administration  should  not  be  granted  to  the  petitioner.  The  proceed* 
ings  thereupon  are  the  same  as  npon  an  application  for  administration  upon 
the  estate  of  an  intestate. 

§  2645.  Executor  or  administrator  to  qualify.  An  executor,  from 
whom  a  bond  is  required,  as  prescribed  in  this  article,  or  an  administrator 
with  the  will  annexed,  must,  before  letters  are  issued  to  him  qualify  as  pre- 
scribed by  law,  with  respect  to  an  administrator  npon  the  estate  of  an  in- 
testate ;  and  the  provisions  of  article  fonrth  of  this  title,  with  respect  to 
the  bond  to  be  given  by  the  administrator  of  an  intestate,  apply  to  a  bond 
given  pursuant  to  this  section  ;  except  that,  in  fixing  the  penalty  thereof, 
the  surrogate  must  take  into  consideration  the  value  of  the  real  property,  or 
of  the  proceeds  thereof,  which  may  come  to  the  hands  of  the  executor  or 
administrator,  by  virtue  of  any  provision  contained  in  the  will. 

§  2646.  Effect  of  certain  provisions  limited.  This  article  does  not 
vary  the  effect  of  a  decree  for  probate,  made  before  this  chapter  takes  effect^ 
as  declared  in  the  statutes  then  in  force. 


ARTICLE  SECOND. 

Revocation  of  Pbobate. 

Section  2647.  Persons  interested  may  apply  to  revoke  probate. 

2648.  When  application  must  be  made. 

2649.  Citation  tnereupon. 

2650.  Executor,  etc.,  to  suspend  proceedings. 

2651.  Hearing. 

2652.  Decree. 

2658.  Notice  of  decree  of  revocation. 
265da.  Determining  validity  of  a  will. 

§  2647.  Persons  interested  may  apply  to  revoke  probate.  A  per- 
son interested  in  the  estate  of  the  deceoent  may,  within  the  time  specified 
in  the  next  section,  present  to  the  surrogate's  court,  in  which  a  will  of  per- 
sonfd  property  was  proved,  a  written  petition  duly  verified,  containinff 
allegations  against  the  validity  of  the  will,  or  the  competency  of  the  prooi 
thereof ;  and  praying  that  the  probate  thereof  may  be  revoked,  and  that  the 
persons,  enumerated  in  the  next  section  bnt  one,  may  be  cited  to^how  cause 
why  it  should  not  be  revoked.  Upon  the  presentation  of  such  a  petition, 
the  surrogate  must  issue  a  citation  accordingly. 

S39 


\ 


§§  2655-2658.  SURROGATES'  COURTS.  Tit.  3,  Ch.  18. 

of  the  decedent  may  be  cited  to  attend  the  probate  of  that  right  Upon  the 
presentation  of  such  a  petition,  the  surrogate  mast  issue  a  citation  accord- 
ingly. 

Am'd  by  chap.  115  of  1892. 

g  2655.  Citation;  appearance  of  persons  interested.    The  citation 

mast  set  forth  ihe  name  of  the  decedent  and  of  the  petitioner;  the  interest 
or  share  which  the  petitioner  claims;  and  a  briei  description  of  the  real 
property.  Any  heir  of  the  decedent,  who  has  not  been  cited,  may  never- 
theless appear  at  the  hearing;  and  thereby  make  himself  a  party  to  the 
special  proceeding.  Bat  this  section  does  not  affect  a  right  or  interest  of 
sach  a  person,  anless  he  becomes  a  party. 

§  2656.  What  facts  to  be  ascertained ;  decree  thereupon.  Upon 
the  return  of  the  citation,  the  surrogate  mast  hear  the  allegations  and 

E roofs  of  the  parties.  If  it  appears  that  there  is  a  contest,  respecting  the 
eii^hip  of  a  party,  or  respecting  the  share  to  which  a  party  is  entitled,  as 
an  heir  of  the  decedent,  the  surrogate  must  dismiss  the  proceedings.  If 
there  is  no  such  contest,  he  must  inquire  into  the  facts  and  circumstances 
of  the  case.  The  petitioner  must  establish,  by  satisfactory  evidence,  the 
fact  of  the  decedent's  death;  the  place  of  his  residence  ut  the  time  of  his 
death;  his  intestacy,  either  generally,  or  as  to  the  real  property  in  question; 
the  number  of  heirs  entitled  to  inherit  the  property  in  question;  the  name, 
age,  residence  and  relationship  to  the  decedent,  of  each;  and  the  interest  or 
share  of  each  in  the  property.  The  surrogate,  when  these  facts  are  estab- 
lished,  must  make  a  decree,  describing  the  property,  and  declaring  that  the 
right  of  inheritance  thereto  has  been  established  to  his  satisraction.  in 
accordance  with  the  facts,  which  must  be  recited  in  the  decree. 

§  2657.  Decree  to  be  recorded ;  effect  thereof.  An  exemplified 
copy  of  a  decree,  made  as  prescribed  in  the  last  section,  and  of  the  proofs 
taken  thereupon,  may  be  recorded  in  the  office  of  the  clerk,  or  of  the  re^s- 
ter,  as  the  case  requires,  of  each  county  in  which  the  real  property  is  situ- 
ated, as  prescribed  by  law  for  recording  a  deed,  and,  from  the  time  when 
the  exemplifications  are  so  recorded,  the  decree,  or  the  record  thereof,  is 
presumptive  evidence  of  the  facts  so  declared  to  be  established  thereby. 

§  2658.  Petition  to  vacate  or  modify  it.  Any  person,  other  than  a 
part^  to  a  special  proceeding,  instituted  as  prescribed  in  this  article,  or  the 
neir,  devisee,  dr  assignee  of  such  a  party,  may,  at  any  time  within  ten  years 
after  a  decree  establishing  the  right  of  inheritance  is  made  therein,  present 
to  the  court  a  written  petition,  duly  verified,  showing  that  he  has  a  right, 
title,  or  interest  in  the  real  property,  or  a  part  thereof,  which  is  injuriously 
affected  by  the  decree;  stating  that  the  decree  is  erroneous  in  some  material 
particular,  specified  therein*  and  praying  that  the  decree  may  be  set  aside 
or  modified  m  that  particular,  and  that  all  the  persons,  whose  heirship  was 
established  by  the  decree,  may  be  cited  to  show  cause,  whv  the  prayer  of  the 
petition  should  not  be  granted.  If  an  heir  has  since  died,  or  has  conveyed 
the  share  or  interest  so  established,  by  a  deed  duly  recorded  in  the  county, 
the  petition  must  state  that  fact;  and  must  pray  that  the  persons,  who 
have  succeeded  to  his  interest,  may  be  also  cited.  Upon  the  presentation 
of  such  a  petition,  the  surrogate  must  issue  a  citation  accordingly. 
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§  2659.  Id.;  when  panted.  Where  a  petition  is  presented  as  pre- 
scnbed  in  the  last  section,  and  it  appears,  npon  the  hearing,  that,  if  the 
petitioner,  or  his  ancestor,  testator,  or  grantor,  had  been  a  party  to  the 
special  proceeding,  the  decree  or  a  pAvt  thereof  conld  not  have  been  legally 
mftde,  as  prescribed  in  this  article,  the  snrrogate  must  vacate  oi*  modify  the 
decree  accordingly.  An  exemplified  copy  of  the  decree  or  order,  so  vacating 
or  modifying  the  original  decree,  may  be  recorded  in  the  office  of  any  clerk 
or  register,  where  a  copy  of  the  original  decree  was  recorded. 

ARTICLE  FOUETH. 

Grant  of  Letters  of  Administratiok. 

Section  2660.  Who  entitled  to  letters  of  administration. 

2661.  Persons  incompetent  to  receive  letters. 

2662.  Application  for  letters 

2663.  Citations ;  proceedings  upon  return  thereof. 
^                1^664.  Administrator's  bond. 

2665.  When  county  treasurer  to  be  ex-offlcio  public  administrator. 

2666.  Bond  ;  letters  of  administration  and  proceedings  thereon. 

2667.  When  authority  of  county  treasurer  supersede. 

§  2660.  Who  entitled  to  letters  of  administration.  Administra- 
tion in  case  of  intestacy  mnst  be  granted  to  the  relatives  of  the  deceased 
entitled  to  succeed  to  his  personal  property,  who  will  accept  the  same  in 
the  following  order: 

1.  To  the  surviving  husband  or  wife. 

2.  To  the  children. 

3.  To  the  father. 

4.  To  the  mother. 

5.  To  the  brothers. 

6.  To  the  sistera. 

7.  To  the  grandchildi-en. 

d.  To  any  other  next  of  kin  entitled  to  share  in  the  distribution  of  the 
estate. 

If  a  person  entitled  is  a  minor,  administration  must  be  granted  to  his 
guardian,  if  competent,  in  preference  to  creditors  or  other  persons.  If  no 
relative,  or  guardian  of  a  minor  relative,  will  accept  the  same,  the  letters 
must  be  granted  to  the  creditors  of  the  deceased ;  the  creditor  first  apply- 
ing, if  otherwise  competent,  to  be  entitled  to  preference.  If  no  creditor 
applies,  the  letters  must  be  granted  to  any  other  person  or  persons  legally 
competent.  The  public  administrator  in  the  city  of  New  York  has  prefer- 
ence, after  the  next  of  kin,  over  creditors  and  all  other  persons.  In  other 
counties  the  county  treasurer  shall  have  preference  next  after  creditors  over 
all  other  persons.  If  several  pensons  of  the  same  degree  of  kindred  to  the 
intestate  are  entitled  to  administration,  they  must  be  preferred  in  the  fol- 
lowing order: 

First.  Men  to  woman;  second,  relatives  of  the  whole  blood  to  those  of 
the  half  blood;  third,  unmarried  women  to  married. 

if  there  are  several  pei*sons  equally  entitled  to  administration,  the  surro- 
gate may  grant  letters  to  one  or  more  of  such  persons;  and  administration 
may  be  granted  to  one  or  more  competent  persons,  although  not  entitled  to 
the  same,  with  the  consent  of  the  person  entitled  to  be  joined  with  such 
person  or  persons;  which  consent  must  be  in  writing,  and  filed  in  the  office 
of  the  surrogate.    If  a  surviving  husband  does  not  take  out  letters  of 
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administration  on  the  estate  of  his  deceased  wife,  he  is  presumed  to  have 
a<»8ets  in  his  hands  sufficient  to  satisfy  her  debts,  and  is  liable  therefor.  A 
husband  is  liable  as  administrator  for  the  debts  of  his  wife  only  to  the 
extent  of  the  assets  received  by  him.  If  he  dies,  leaving  any  assets  qt  bis 
wife  unadministered,  except  as  otherwise  provided  by  law,  they  pass  to  his 
executors  or  administratoi's  as  part  of  his  personal  property;  but  are  liable 
for  her  debts  in  preference  to  the  creditors  of  the  husband. 

Am'd  by  chap.  686  of  1898, 

§  2661.  Persons  incompetent  to  receive  letters.  Letters  of  adminis- 
tration shall  not  be  granted  to  a  person  convicted  of  an  infamous  crime, 
nor  to  any  one  incapable  by  law  of  making  a  contract,  nor  to  a  person  not 
a  citizen  of  the  United  States,  unless  he  is  a  resident  of  the  state,  nor  to  a 
person  under  twenty-one  vears  of  age,  or  who  is  adjudged  incompetent  by 
the  surrogate  to  execute  tlie  duties  of  such  trust  by  reason  of  drunkenness, 
improvidence  or  want  of  understanding. 

Am*d  by  chap.  686  of  1898. 

§  2662.  Application  for  letters.  A  person  entitled  absolutely  or  con- 
tingently, to  administration  on  the  estate  of  an  intestate,  may  present  to 
the  surrogate's  court  haying  jurisdiction,  a  written  petition,  duly  verified, 
praying  for  a  decree  awarding  letters  of  administration,  either  to  him,  or  to 
such  other  person  or  persons,  having  a  prior  right,  as  is  entitled  thereto, 
or  in  the  alternative,  as  the  petitioner  elects ;  and  if  necessary,  that  the 
persons  required  to  be  cited,  as  prescribed  in  the  next  section,  be  cited  to 
show  cause  why  such  a  decree  should  not  be  made.  The  petition  must  set 
forth  the  petitioner's  title;  the  facts  on  which  the  jurisdiction  of  the  court  to 
grant  letters  of  administration  upon  the  estate  depends;  and  the  names  of 
the  husband  or  wife,  if  any,  and  of  the  next  of  kin  of  the  decedent,  so  far 
as  they  are  known  to  the  petitioner,  or  can  be  ascertained  by  him  with  due 
diligence.  A  citation  shall  not  be  issued,  and  a  decree  shall  not  be  made, 
where  a  citation  is  not  necessary,  until  the  petitioner  presumptively  proves, 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  surrogate,  the  existence 
of  all  the  jurisdictional  facts,  and  particularly  that  the  decedent  left  no 
will.  For  the  purpose  of  the  inquiry  touching  any  of  these  matters,  the 
surro^te  may  issue  a  subpoena,  requiring  any  person  to  attend  and  be 
examined  as  a  witness. 

Am'd  by  chap.  686  of  1898. 

Code,  §§  2660,  2661,  consolidated. 

§  2663.  Citations ;  proceedings  upon  return  thereof.    Every  per- 
kOc*^*    1  *son,  being  a  resident  of  the  state,  who  has  a  right  to  administration,  prior 
r  or  equal  to  that  of  the  petitioner,  and  who  has  not  renounced,  must  be 

iOv»  c^t®^  upon  a  petition  for  letters  of  administration.    The  surrogate  may,  in 

his  discretion,  issue  a  citation  to  non-residents,  or  those  who  have  re- 
nounced, or  to  any  or  all  other  persons  interested  in  the  estate,  whom  he 
thinks  proper  to  cite*  Where  it  is  not  necessary  to  cite  any  person,  a  de- 
cree, granting  to  the  petitioner  letters,  may  be  made  on  presentation  of  the 
petition.  Where  the  surrogate  is  unable  to  ascertain,  to  his  satisfaction, 
whether  the  decedent  left,  surviving  him,  any  person  entitled  to  succeed  to 
his  estate,  a  citation  must  be  issued,  directed  generally  to  all  creditors  of, 
and  persons  interested  in  the  estate,  and  also  to  the  attorney-general,  and 
the  public  administrator  of  the  proper  county,  requiring  them  to  show 
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oause  why  adminisfcration  shoald  not  be  granted  to  the  petitioner.  Any 
person  who  has  a  right  to  administration,  prior  or  equal  to  that  of  the 
petitioner,  may  renoance  his  right  by  a  written  instrument,  acknowledged 
or  proved  and  certified  in  like  manner  as  a  deed  to  be  recorded  in  the 
county,  or  otherwise  proved  to  the  satisfaction  of  the  surrogate;  which 
must  be  filed  in  the  surrogate's  office.  Where  a  citation  is  issued,  any 
creditor  of  the  decedent,  or  any  person  interested  in  the  personal  estate, 
altlioueh  not  cited,  may  appear  and  make  himself  a  party  to  the  special 
proceeaings,  in  like  manner  and  with  like  effect,  as  a  devisee  or  legatee, 
who  is  not  cited  on  an  application  for  probate.  On  the  return  of  a  cita- 
tion, issued  as  prescribed  in  this  article,  the  surrogate  must  make  such  a 
decree  in  the  premises  as  justice  requires.  The  decree  may  award  admin- 
istration  to  any  party  to  the  special  proceeding  who  appears  to  be  entitled 
thereto.  The  surrogate,  in  his  discretion,  mav  award  administration  with- 
out a  personal  examination  of  the  person  to  whom  it  is  awarded. 

Axn*d  by  chap.  686  of  1808. 

Code,  §g  2662,  2663,  2664,  2665  and  2666,  consolidated. 

I  2664.  Administrator's  bond.  A  person  ai)pointed  administrator, 
beiore  letters  are  issued  to  him,  must  file  his  official  oath,  execute  to  the 
people  of  the  state,  and  file  with  the  surrogate,  the  joint  and  several  bond 
of  himself  and  two  or  more  sureties,  in  a  penalty  fixed  by  the  surrogate,  not 
less  than  twice  the  value  of  the  personal  property  of  which  the  decedent 
died  possessed  and  of  the  probable  amount  to  be  re6overed  by  reason  of  any 
right  of  action,  granted  to  an  executor  or  administrator^  oy  special  pro- 
vision of  law.  The  sum  to  be  fixed  as  the  amount  of  the  penalty  must  be 
ascertained  by  the  surrogate,  by  the  examination  on  oath  of  the  applicant 
or  any  other  person,  or  otherwise,  as  the  surrogate  thinks  proper.  The 
bond  must  be  conditioned  that  the  administrator  will  faithfully  discharge 
the  trust  reposed  in  him  as  such  and  obey  all  lawful  decrees  and  orders  of 
the  surro^te's  court  touching  the  administration  of  the  estate  committed 
to  him.  But  where  a  right  of  action  is  granted  to  an  executor  or  adminis- 
trator by  special  provision  of  law,  if  it  appears  to  be  impracticable  to  give  a 
bond  sufficient  to  cover  the  probable  amount  to  be  recovered,  the  surrogate 
may,  in  his  discretion,  accept  modified  security,  and  issue  letters  limited  to 
the  prosecution  of  such  action,  but  restraining  the  executor  or  administra- 
tor u'om  a  compromise  of  the  action,  and  the  enforcement  of  any  judgment 
recovered  therein,  until  the  further  order  of  the  surrogate  on  additional 
further  satisfactory  security.  In  cases  where  all  the  next  of  kin  to  the 
intestate  consent,  the  penalty  of  the  bond  need  not  exceed  double  the 
iimount  of  the  claims  of  creditors,  against  the  estate,  presented  to  the  sur- 
rogate, pursuant  to  a  notice  to  be  published  twice  a  week  for  four  weeks  in 
the  official  state  paper,  and  in  two  newspapers  published  in  the  city  of  New 
York,  and  once  a  week  for  four  weeks  m  two  newspapers  published  in  the 
county  where  the  intestate  usually  resided,  and  in  the  county  where  he 
died,  reciting  an  intention  to  apply  for  letters  under  this  provision,  and 
notifying  creditors  to  present  their  claims  to  the  surrogate  on  or  before  a 
day  to  be  fixed  in  such  notice,  which  shall  be  at  least  thirty  days  after  the 
first  publication  thereof;  but  no  bond  so  ^iven  shall  be  for  less  than  five 
thousand  dollars;  and  such  bond  may  be  increased  by  order  of  the  surro- 
gate for  cause  shown.  Pending  such  application,  no  temporary  administra- 
tor  shall  be  appointed,  except  on  petition  of  such  next  of  kin. 

Am'd  by  chap.  686  of  1893. 

Code,  8  2667,  unchanged. 
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§  2665.  When  county  treasurer  to  be  ex^ofiicio  public  adminis- 
trator. The  coanty  treasurer  of  each  county,  except  New  York  and 
KiDgs,  by  virtue  of  his  office,  has  authority  to  collect  and  take  charge  of  the 
assets  of  every  person  dying  intestate,  amounting  to  one  hundred  dollars  or 
more,  on  which  letters  of  administration  are  not  granted,  in  the  following 
cases : 

1.  When  snoh  persons  leave  assets  in  the  county  of  the  treasurer  and 
there  is  no  widow  or  relative  in  the  county  entitled  or  competent  to  take 
letters  of  administration  on  the  estate.  ' 

2.  When  assets  of  any  such  person,  after  his  death,  come  into  the  county 
of  the  treasurer  and  there  is  no  person  in  the  county  entitled  and  competent 
to  take  administration  of  the  estate. 

In  such  cases  intestacy  is  presumed  until  a  will  is  proved  and  letters  tes- 
tamentary issued  thereon.  For  the  purpose  of  collecting  and  preserving 
such  estates,  the  county  treasurer  may  maintain  suits  in  his  name  of 
office,  and  without  any  other  authority,  in  the  same  manner  as  an  executor 
may  by  law.  If  there  is  a  widow  or  relative  of  such  intestate  entitled  to 
administration  on  his  estate  in  the  county  and  if  due  proof  is  made  to  the 
surrogate  in  the  county  that  there  are  creditors  or  relatives  of  the  deceased, 
residing  more  than  one  hundred  miles  distant  from  the  residence  of  the 
surrogate,  who  are  interested  in  the  distribution  of  the  estate,  and  that  the 
effects  of  the  deceased  are  in  danger  of  waste  or  embezzlement,  he  mav 
grant  an  order  to  the  treasurer  of  the  county,  authorizing  him  to  seize  an^ 
secure  the  said  effects,  or  any  part  thereof,  which  order  shall  vest  in  him  all 
the  powers  given  in  this  section.  When  any  county  treasurer  is  authorized, 
pursuant  to  the  provisions  of  this  section,  to  take  charge  of  any  property  of 
an  intestate,  he  shall  have  the  same  powers  and  be  entitled  to  take  the  same 
proceedings  which  an  administrator  of  the  estate  of  a  deceased  person  may 
have  or  be  entitled  to  take,  for  the  discovery  of  any  property  of  the  intes- 
tate, which  may  be  concealed  or  withheld,  and  for  the  sale  o^  any  that  may 
be  perishable ;  and  to  cause  an  inventory  of  the  property  of  the  intestate  to 
be  made  by  appraisera  appointed  by  tha  surro^^ate,  executed  by  the 
county  treasurer  and  filed  with  the  surrogate.  Such  inventory  shall  be 
returned  to  the  surrogate  within  ten  days  after  the  county  treasurer  takes 
charge  of  such  property ;  and  the  time  for  making  the  return  may,  for 
good  cause  shown,  be  extended  by  the  surrogate  ten  days  longer.  If  the 
county  treasurer  neglects  to  make  the  return  within  the  time  prescribed,  he 
shiill  forfeit  the  sum  of  five  hundred  dollars,  to  be  sued  for  and  recovered 
by  the  county  superintendent  of  the  poor,  for  the  use  of  the  poor  of  the 
county,  and  also  forfeit  his  office.  Tne  treasurer  of  the  county  of  Bich- 
mond  shall  not  act  in  any  case  where  the  public  administrator  of  the  city 
of  New  York  has  jurisdiction. 

Am*d  by  chap.  686  of  1898. 

§  2666.  Bond ;  letters  of  administration  and  proceeding's  thereon. 

When  the  inventory  is  returned,  the  county  treasurer  must  give  the  bond 
required  by  law  to  be  given  by  a  temporary  administrator  appointed  by  a 
surrogate,  with  such  sureties  and  in  such  penalty  as  the  surrogate  approves, 
and  the  surrogate  must  then  issue  letters  to  such  county  treasurer,  authoriz- 
ing him  to  collect  and  preserve  the  estate  of  the  deceased.  The  surrogate 
must  immediately  thereafter  cause  notice  thereof  to  be  published  once  in 
each  week  for  three  months,  in  a  newspaper  printed  in  his  county,  and  in 
the  official  state  paper,  requiring  all  persons  claiming  a  right  to  administer 
on  such  estate  to  appearand  interpose  such  claim  before  the  surrogate  within 
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a  certain  time  to  be  therein  specified,  not  less  than  six  months  after  the  first 
publication  of  sach  notice  in  the  official  state  paper.  If  before  such  time 
any  person  entitled  to  administer  appears  and  claims  the  same,  the  surrogate 
muse  cause  ten  days'  notice  of  such  claim  to  be  served  on  the  county 
treasurer  and  may,  at  the  expiration  of  such  time,  grant  letters  to  such  per- 
son unless  it  appear  that  he  is  not  entitled  thereto;  and  thei^on  the  publica- 
tion of  the  notice  must  be  discontinued.  At  the  time  appointed,  if  letters 
have  not  been  previously  granted,  any  person  entitled  to  administration  on 
such  estate  and  duly  qualified  and  competent,  who.  appears  and  claims  the 
same,  shall  be  entitled  to  letters  testamentary  or  of  administration,  as  the 
case  may  be.  On  the  granting  of  such  letters,  all  control  and  authority  of 
the  county  treasurer  over  the  estate  of  the  deceased  cease,  and  he  must  de- 
liver all  the  assets  in  his  hands  to  the  person  so  appointed  after  deducting 
therefrom  the  expenses  incurred  in  securing  and  preserving  the  assets,  in 
obtaining  letters,  and  publishing  the  notice  herein  required,  and  a  reasonable 
compensation  for  his  services  not  exceeding  three  dollars  for  each  day  neces- 
sarily employed,  to  be  allowed  and  taxed  by  the  surrogate  on  the  oath  of  the 
county  treasurer.  If  lettei*s  testamentary  or  of  administration  be  not  granted 
]}y  the  surrogate  to  any  person  at  or  before  the  expiration  of  the  time  speci- 
fied in  the  notice  then  unless  it  appear  that  such  letters  have  ali*eady  been 
granted  by  some  other  surrogate,  the  surrogate  must  grant  letters  of  adminis- 
tration thereon  to  the  county  treasurer  as  in  other  cases,  on  receiving  the 
like  bond,  with  the  like  sureties,  and  in  the  like  penalty,  as  administrators 
are  required  to  give.  The  county  treasurer  must  accept  of  such  letters  and 
give  the  bond  above  required.  Such  letters  and  the  record  thereof  and  a 
transcript  of  such  record,  duly  certified,  are  conclusive  evidence  of  the 
authority  of  the  county  treasurer  in  all  cases  in  which  the  surrogate  has 
jurisdiction  under  this  article.  The  surrogate  must  immediately  transmit 
to  the  comptroller  a  certified  copy  of  all  such  letters  granted  by  him  to  the 
county  treasurer,  the  expense  of  which  must  be  paid  to  him  out  of  the  state 
treasury,  on  the  warrant  of  the  comptroller.  Until  letters  of  administration 
be  granted,  the  county  treasurer  shall  not  proceed  further  in  the  adminis- 
tration of  any  estate  than  to  pay  the  funeral  charges  of  the  deceased,  to 
collect  debts,  to  take  possession  of  and  secure  his  effects,  to  sell  such  thereof 
as  are  perishable  and  to  defray  the  expenses  of  the  proceedings  required  by 
law. 

Am'd  by  chap.  686  of  1893. 

§  2667.  When  authority  of  county  treasurer  superseded.  The 
powers  and  authority  of  the  county  treasurer  in  relation  to  the  estate  of  a 
deceased  person  shall  be  superseded: 

1.  By  the  production  of  letters  testamentary  granted  before  or  subse- 
quently to  his  becoming  vested  with  the  authority  of  an  administrator  on 
the  same  estate. 

2.  By  the  production  of  letters  of  administration  granted  to  any  other 
person  on  the  same  estate  befoi*e  the  county  treasurer  became  vested  with 
the  powers  of  an  administrator  thereon. 

3.  By  the  production  of  letters  of  administration  issued  by  the  suri^ogate 
of  a  county  in  this  state  of  which  the  deceased  was  a  resident  at  the  time  of 
his  death,  granted  after  the  tcounty  treasurer  became  vested  with  the 
powers  of  an  administrator  on  the  estate  of  such  deceased. 

When  his  authority  is  so  superseded,  he  must  deliver  to  the  executor  or 
administrator  producing  such  letters,  all  the  assets  of  the  deceased  in  his 
hands,  after  deducting  therefrom  the  allowance  for  his  services  and  the 

647 


§  2668.  SURBOGATBS'  COURTS.  Tit.  3,  Ch.  18. 

expenses  incarred,  to  be  taxed  and  allowed  by  the  surrogate.  All  acts  done 
by  him  in  good  faith  previous  to  the  time  when  his  authority  shall  be  super- 
seded shall  be  valid.  All  suits  commenced  by  him  may  be  continued  by 
and  in  the  name  of  the  executor  or  administrator  who  succeeds  him  in  the 
administration  of  the  estate  in  relation  to  which  the  suit  may  be  brought. 

Am'd  by  chap.  686  of  1898. 

ARTICLE  FIFTH. 

Tehporabt  Administration. 

Section  2668.  Powers  and  proceedings  of  county  treasurer  as  administrator ;  imyments 

into  state  treasury. 

2669.  Public  administrator  of  Kinffs  county. 

2670.  When  and  how  temporary  administrators  may  be  appointed. 

2671.  Id.;  to  qualify. 

2672.  General  powers,  etc.,  of  temporary  administrator. 

2673.  Id. ;  as  to  requiring  creditors  to  present  claims. 

2674.  Id.;  as  to  paying  debts. 

2675.  Id. ;  as  to  real  property. 

2676.  Special  powers  of  temporal y  administrator  of  absentees. 

2677.  Temporary  administrator  of  absentee  may  provide  for  family. 

2678.  I>epostt  of  money  by  temporary  administrator. 

2679.  Proceedings  where  he  neglects  to  deposit. 

2680.  Money  deposited;  how  withdrawn. 

2681.  Notices  required  by  this  article;  how  given. 

2682.  When  time  to  run  for  or  against  the  estate. 

2688.  Application  of  this  chapter  to  collectors,  etc.,  heretofore  appointed. 

§  2668*  Powers  and  proceedings  of  county  treasurer  as  adminis- 
trator;  payments  into  state  treasury.  On  receiving  letters  of  admin- 
istration, the  county  treasurer  shall  be  vested  with  all  the  powers  and  rights 
of  other  administrators,  and  subject  to  the  same  duties  and  obligations,  ex- 
cept as  herein  otherwise  provided.  He  must  account  and  may  be  compelled 
to  account  in  the  same  manner  as  other  administrators,  and  proceedings 
for  such  accounting  may  be  had  at  the  instance  of  any  person  interested,  or 
of  the  attorney-general  or  the  comptroller.  He  must  be  allowed  on  the  set- 
tlement of  his  accounts  for  his  expenses  as  other  administrators  and  for  his 
services  double  the  commissions  allowed  them  by  law.  The  residue  of  any 
moneys  in  his  hands  must  be  paid  into  the  treasimr  of  the  state  for  the 
benent  of  the  persons  entitled  to  receive  the  same.  He  must  exiiibit  to  the 
comptroller  annually,  at  the  time  of  rendering  his  account  of  taxes,  a  veri- 
fied statement  of  all  moneys  received  by  him  for  commissions,  services  and 
expenses,  and  the  total  amount  of  his  receipts  and  expenditures  in  each  case 
in  which  he  has  taken  charge  of  and  collected  anv  effects,  or  in  which  he  has 
administered  on  any  estate  during  the  preceding  year,  with  the  name  of 
the  deceased,  his  place  of  residence  at  the  time  of  his  death,  if  known,  and 
the  place  from  which  he  came,  if  he  was  not  a  resident  of  the  state  at  the 
time  of  his  death.  A  copy  of  such  statement  must  be  published  once  a 
week  for  three  weeks  in  a  paper  printed  in  the  county  and  in  the  official 
state  paper,  the  expense  of  which  may  be  retained  by  him  out  of  any  balance 
in  his  hands  payable  into  the  state  treasury.  For  a  neglect  to  comply  with 
this  provision,  he  forfeits  one  hundred  doll&rs  to  the  people  of  the  state,  to 
be  recovered  by  the  attomey-genei'al ;  and  the  comptroller  shall  give  notice 
to  the  attorney-general  of  every  such  omission, 

Am'd  by  chap.  686  of  1803. 
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§  2669.  Public  administrator  of  Kings  county.  The  surrogate  of 
the  county  of  Kings  and  th'o  county  treasurer  of  such  county  may  appoint  a 
public  administrator  of  the  county  to  hold  office  for  the  term  of  five  years 
unless  sooner  removed  for  cause,  fiefore  entering  on  the  duties  of  his  office, 
he  must  take  and  subscribe  before  the  county  clerk  or  county  judge  of  the 
county,  or  a  justice  of  the  supreme  court,  the  constitutional  oath  of  office, 
and  execute  a  bond  with  sureties  to  be  approved  by  a  justice  of  the  supreme 
court,  or  such  county  judge,  to  the  county  of  Rings,  in  the  penal  sum  of 
fift^  thousand  dollars,  conditioned  for  the  faithful  discharge  of  all  the 
duties  of  his  office,  and  that  he  will  fully  and  correctlv  account  for  and  pay 
over  all  moneys  and  property  that  majr  come  into  his  Kands  as  such  public 
administrator,  according  to  law,  which  bond  must  be  filed  with  the  clerk  of 
the  county.  He  shall  be  entitled  to  retain  from  all  moneys  or  property  of 
any  intestate  that  come  into  his  hands  after  deducting.all  actual  and  neces- 
sary expenses  the  same  commissions  as  are  now  allowed  by  law  to  execu- 
tors or  administrators,  but  he  shall  receive  no  salary  for  his  services.  He 
shall  have  the  prior  right  and  authority  to  collect,  take  charge  of  and  ad- 
minister upon  the  mods,  chattels,  personal  property  and  debts  of  persons 
dying  intestate  and  for  that  purpose  to  maintain  suits  as  such  public  ad- 
ministrator, as  any  executor  or  administrator  might  by  law  in  the  following 
cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects  in  the  county 
of  Kings,  and  there  is  no  widow,  husband  or  next  of  kin  entitled  to  a  dis- 
tributive share  in  the  estate  of  such  intestate,  resident  in  the  state,  entitled, 
competent  or  willing  to  take  out  letters  of  administration  on  such  estate. 

2.  Whenever  assets  or  effects  of  any  person  dying  intestate,  after  his 
death,  come  into  the  county  of  Kings  and  there  is  no  such  person  entitled, 
competent  or  willing  to  take  administration  of  the  estate.  In  such  ca^s 
intestacy  is  presumed  until  a  will  is  proved  and  letters  testamentary  issued 
thereon.  All  provisions  of  law  conferring  iurisdiction,  authority  or  power 
on,  or  otherwise  relating  to,  the  office  of  public  administrator  of  the  city  of 
New  York  and  to  the  office  of  public  administrator  in  the  several  counties 
of  the  state,  so  far  as  applicable,  apply  to  and  are  conferred  on  the  office 
hereby  created.  The  surrogate  of  the  county  of  Kings,  in  cases  where  now 
authorized  by  law  to  issue  letters  of  temporary  administration,  may  in  his 
discretion  issue  letters  of  temporary  administration  to  such  administrator 
without  further  security  than  required  by  this  section. 

AmM  by  chap.  686  of  1893. 

§  2670.  When  and  how  temporary  administrators  majr  be 
appointed.  On  the  application  of  a  creditor,  or  a  person  interested  in  the 
estate,  the  surrogate  may,  in  his  discretion  issue  to  one  or  more  persons 
competent  and  qualitied  to  serve  as  executor,  letters  of  temporary  adminis- 
tration, in  either  of  the  following  cases: 

1.  Where  delay  necessarily  occurs  in  the  granting  of  letters  testamentary 
or  letters  of  administration,  in  consequence  of  a  contest  arising  on  an 
application  therefor,  or  for  probate  of  a  will;  or  in  consequence  of  the 
absence  from  the  state  of  an  executor  named  in  the  will;  or  for  any  other 
cause. 

2.  Where  a  person,  of  whose  estate  the  surrogate  would  have  jurisdiction, 
if  he  was  shown  to  be  dead,  disappears  or  is  missing,  so  that  after  diligent 
search,  his  abode  cannot  be  ascertained,  and  under  circumstances  which 
afford  reasonable  ground  to  believe  either  that  he  is  dead,  or  that  he  has 
become  a  lunatic  or  that  he  has  been  secreted,  confined,  or  otherwise  unlaw- 
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fully  made  away  with;  and  the  appointment  of  a  temporary  adminiatrator 
is  necessary  for  the  protection  of  his  property,  and  the  figlits  of  creditors, 
or  of  those  who  will  be  interested  in  the  estate,  if  it  is  foand  that  he  is  dead. 

An  appointment  of  a  temporary  administrator  in  a  case  specified  in  sub- 
division first  mast  be  made  Dy  an  order.  At  least  ten  days'  notice  of  the 
application  for  such  an  order  mast  be  given  to  each  party  to  the  proceeding, 
who  has  appeared,  unless  the  surrogate  is  satisfied  by  proof  that  the  safety 
of  the  estate  requires  the  notice  to  be  shortened,  io  which  case  he  mav 
shorten  the  time  of  service  to  not  less  than  two  days.  Application  for  sueli 
an  appointment,  in  a  case  specified  in  subdivision  second,  must  be  made  by 
petition,  in  like  manner  as  where  an  application  is  made  for  administration, 
in  case  of  intestacy;  and  the  proceedings  are  the  same  as  prescribed  in 
article  fourth  of  this  title,  relating  to  such  last-mentioned  application.  Such 
an  application  for  the  appointment  of  a  temporary  administrator  may  also 
be  made,  with  like  effect,  and  in  like  manner,  as  if  made  by  a  creditor,  by 
the  county  treasurer  of  the  county  where  the  person  whose  estate  is  in 
question,  last  resided;  or,  if  he  was  not  a  resident  of  the  state,  of  the  county 
where  any  of  his  property,  real  or  personal,  is  situated.  A  temporary 
administrator  must  qualify  as  prescribed  in  article  fourth  of  this  title,  with 
respect  to  an  administrator-in-chief. 

Am'd  hj  chap.  686  of  1898. 

Code,  §§  2668,  2669,  2670  and  2671,  consolidated. 

■ 

g  2671.  Id.;  to  qualify.  A  temporary  administrator  must  c^ualify,  as 
prescribed  in  article  fourth  of  this  title,  with  respect  to  an  admmistrator- 
in -chief. 

§  2672.  General  powers,  etc.,  of  temporary  administrator.    A 

temporary  administrator,  appointed  as  prescribed  in  this  article,  has  author- 
ity to  take  into  his  possession  personal  property;  to  secure  and  preserve  it: 
and  to  collect  choses  in  action;  and,  for  either  of  these  purposes,  he  may 
maintain  any  action  or  special  proceeding.  An  action  may  be  maintained 
against  him,  by  leave  of  the  surrogate,  upon  a  debt  of  the  decedent,  or  of 
the  absentee  whom  he  represents,  in  like  manner  and  with  like  effect  as  if 
he  was  an  administrator-in-chief.  The  surrogate  may,  by  an  order  made 
upon  at  least  ten  days^  notice  to  all  the  parties  who  have  appeared  in  the 
special  proceeding,  authorize  the  temporary  administrator  to  sell,  after 
appraisal,  such  personal  property,  specifying  it,  of  the  decedent,  or  of  the 
absentee  whom  ne  represents,  as  it  appeal's  to  be  necessary  to  sell,  for  the 
benefit  of  the  estate;  or,  if  it  appears  that  the  safety  of  the  estate  requires 
the  notice  to  be  shortened,  the  surrogate  may  shorten  the  notice  to  not  less 
than  two  days.  The  surrogate  may,  also,  by  order,  authorize  him  to  pay 
funeral  expenses,  or  any  expenses  of  the  administration  of  his  trust,  or  sten- 
ographer's or  referee's  fees  on  contest  of  a  will  or  administration ;  and  he  may 
also  direct  the  payment  of  a  legacy  or  other  peciiniary  provision  under  a 
will  or  a  distributive  share  or  just  proportionate  part  thereof,  according  to 
section  2719  of  this  act  as  though  he  were  an  executor  or  administrator. 

Am'd  chap.  585  of  1881. 

§  2673.  Id.;  as  to  requiring  creditors  to  present  claims.  After  six 
months  have  elapsed,  since  letters  were  issued  to  a  temporary  administra- 
tor, appointed  upon  the  estate,  of  either  a  decedent  or  an  absentee,  he  has 
the  same  power,  as  an  administrator-in-chief,  to  publish  a  notice  requiring 
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creditors  of  the  decedent  or  absentee,  to  exhibit  their  demands  to  him. 
The  publication  thereof  has  the  same  effect,  with  respect  to  the  temporary 
administrator,  and  also  an  executor  or  administrator,  subsequently  ap- 
pointed upon  the  same  estate,  as  if  the  temporary  administrator  was  the 
execntor  or  an  administrator-in-chief,  and  the  person  to  whom  the  subsequent 
letters  are  issued  was  his  successor. 

§  2674.  Id. ;  as  to  paying  debts.  After  a  year  has  elapsed,  since  letters 
were  issued  to  a  temporary  administrator,  appointed  upon  the  estate,  of 
either  a  decedent  or  an  absentee,  the  surrogate  may,  upon  the  application 
of  the  temporary  adniinistrator,  and  upon  proof,  to  his  satisfaction,  that 
the  assets  exceed  the  debts,  make  an  order,  permitting  the  applicant  to  pay 
the  whole  or  any  part  of  a  debt,  due  to  a  creditor  of  the  decedent  or 
absentee;  or,  upon  the  petition  of  such  a  creditor,  he  may  issue  a  citation 
to  the  temporary  administrator,  requiring  him  to  show  cause  why  he  should 
not  pay  the  petitioner's  debt.  When  such  a  petition  is  presented,  the  pro- 
ceedings are,  in  all  respects,  the  same  as  where  a  creditor  presents  a  petition, 
praying  for  a  decree  directing  an  executor  or  administrator  to  pay  his  debt, 
as  prescribed  in  ai*ticle  first  of  title  fourth  of  this  chapter,  ^ 

§  2675.  Id.;  as  to  real  property.  Where  a  temporary  administrator  Is 
appointed,  in  consequence  of  a  contest  respecting  a  will  of  real  property, 
the  order  appointing  him  may  confer  upon  him  authority  to  take  possession 
of  real  property,  in  the  same  or  another  county,  which  is  affected  by  the 
will,  and  to  receive  the  rents  and  profits  thereof.  The  surrogate  may,  by 
an  order,  confer  upon  him  authority  to  lease  any  or  all  of  the  real  property, 
for  a  term  not  exceeding  one  year;  or  to  do  any  other  act  with  respect 
thereto,  except  to  sell  it,  which  is,  in  tne  surrogate's  opinion,  necessary  for 
the  execution  of  the  will,  or  the  preservation  or  benefit  of  the  real  property. 
For  either  of  these  purposes,  he  may  maintain  or  defend  any  action  or 
special  proceeding. 

§  2676.  Special  powers  of  temporary  administrator  of  absentee. 

A  temporary  administrator,  appointed  upon  the  estate  of  an  absentee,  has 
all  the  powers  and  authority  enumerated  in  the  last  section,  with  respect  to 
the  real  property  of  the  absentee.  His  acts,  done  in  pursuance  of  that 
authority,  bind  the  absentee,  if  he  is  living,  or  his  heir  or  devisee,  if  he  is 
dead,  in  the  same  manner  as  the  acts  of  an  executor  or  administrator  bind 
his  successor. 

§  2677.  Temporary  administrator  of  absentee  mav  provide  for 
family.  Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or  any 
infant  child  of  an  absentee,  upon  whose  estate  a  temporary  administrator 
has  been  appointed,  is  in  such  circumstances,  as  to  require  provision  to  be 
made  out  oi  the  estate  for  his  or  her  maintenance,  clothing,  or  education, 
the  surrogate  may  make  an  order,  directing  the  temporary  administrator  to 
make  such  provision  therefor,  as  the  surroj?ate  deems  proper,  out  of  any 
personal  property  in  his  hands,  not  needed  K>r  the  payment  of  debts. 

§  2678.  Deposit  of  money  by  temporary  administrator.  A  temporary 
administrator,  appointed  as  prescribed  in  this  article,  must,  within  ten  days 
after  any  money  belonging  to  the  estate  comes  into  his  hands,  deposit  it  as 
prescribed  in  this  section.    Where  he  was  appointed  by  the  surrogate's 
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coart  of  any  conntjr  except  New  York,  it  must  be  deposited  with  a  peraony 
or  with  a  bank,  or  in  a  domestic  incorporated  trust  company,  designated  by 
the  surrogate;  but  a  natural  person,  so  designated  as  depositary,  must  first  file 
in  the  surrogate's  offipe  a  bond  to  the  surrogate,  in  a  penalty  fixed  by  him, 
executed  by  the  depositary  and  two  sureties,  and  conditioned  to  render  a 
faithful  account,  and  pay  over  all  money  received  by  him,  upon  the  direc- 
tion of  any  court  of  competent  jurisdiction.  Where  the  temporary  adminis- 
trator was  appointed  by  the  surrogate  of  the  county  of  New  York,  the 
jnoney  must  be  deposited  in  a  domestic  incorporated  trust  company,  having 
its  principal  ofSce  or  place  of  business  in  the  city  of  New  York,  and  either 
specially  approved  by  the  surrogate,  or  designated,  in  the  general  rules  of 
practice,  as  a  depositary  of  funds  paid  into  court. 

Am'd  chap.  899  of  1888. 

§  2679.  Proceedings  where  he  neglects  to  deposit.  If  a  temporary 
administrator  neglects  to  make  a  deposit,  as  prescribed  in  the  last  section, 
within  the  time  therein  limited,  the  surrogate  must,  upon  the  application  of 
a  creditor  or  person  interested  in  the  estate,  accompanied  with  satisfactory 
proof  of  the  neglect,  make  an  order,  directing  him  to  do  so  forthwith,  or  to 
show  cause  why  a  warrant  of  attachment  should  not  issue  against  him.  In 
the  county  of  New  York,  the  order  must  be  made  returnable  three  days  af- 
ter  issuing  it;  and  it  must  be  served  upon  the  temporary  administrator,  at 
least  two  days  before  the  return  day  thereof,  either  personally  or  by  leaving 
a  copy  thereof  within  the  state,  at  his  dwelling  place,  or  his  office  for  the 
regular  transaction  of  business  in  person;  or,  if  it  cannot  be  served  in 
either  of  those  methods,  by  serving  it  in  such  other  manner,  as  the  surro- 
gate directs.  In  any  other  county,  it  must  be  made  returnable  within  a 
reasonable  time,  not  exceeding  fifteen  davs  after  issuing  it;  and  it  must  be 
served,  in  like  manner,  at  least  ten  days  before  the  return  day  thereof. 

§  2680.  Money  deposited  ;  how  withdrawn.  Money  deposited  by  a 
temporary  administrator,  as  prescribed  in  this  article,  cannot  be  with- 
drawn except  upon  the  order  of  the  surrogate,  a  certified  copy  of  which 
must  be  presented  to  the  depositary.  Such  an  order  may  be  made  upon 
two  days'  notice  of  the  application  therefor,  ^iven  to  all  the  parties  to  the 
special  proceeding,  in  whicn  the  tem{)orary  administrator  was  appointed, 
who  appeared  therein;  but  not  otherwise. 

§  2681.  Notices  required  by  this  article ;  how  given.  A  notice 
required  to  be  given,  as  prescribed  in  this  article,  to  a  party  other  than  the 
temporary  administrator,  must  be  served  upon  the  attorney  of  the  party  to 
whom  notice  is  to  be  given;  or,  if  he  has  not  appeared  by  an  attorney,  upon 
the  part^,  in  like  manner  as  a  notice  may  be  served  upon  an  attorney  in  a 
civil  action,  brought  in  the  supreme  court.  Bat  where  the  attorney  or 
party  to  be  served  does  not  reside  in  the  surrogate's  county;  or  where  the 
attornev  for  a  party  has  died,  and  no  other  appearance  for  that  party  has 
been  filed  in  the  surrogate's  office;  the  surrogate  may,  by  order,  dispense 
with  notice  to  that  party;  or  may  require  notice  to  be  given  to  him  in  any 
manner  which  he  thinks  proper. 

§  2682.  When  time  to  run  for  or  against  the  estate.  Section  2593 
of  this  act  does  not  affect  any  proceeding  in  favor  of  or  against  an  execu- 
tor, or  an  administrator-in-chief,  where  a  temporary  administrator  of  the 
same  estate  has  been  appointed,  except  as  otherwise  prescribed  in  section 
2673  and  section  2674  of  this  act. 
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§  2683.  Application  of  this  chapter  to  collectors,  etc.,  heretofore 
appointed.  Each  provision  of  this  chapter,  imposing  a  duty  or  liability 
upon  a  temporary  administrator,  appointed  upon  the  estate  of  a  decedent, 
or  his  sureties;  or  conferring  upon  the  surrogate  power  or  authority  with 
respect  to  such  a  temporary  administrator,  orliis  sureties;  applies  to  a  col- 
lector or  special  administrator,  appointed  before  this  chapter  takes  effect, 
and  his  sureties;  except  so  far  as  it  is  repugnant  to  the  provisions  of  law 
in  force  when  the  collector  or  special  administrator  was  appointed,  or  to 
the  letters  idsued  to  him. 

ARTICLE  SIXTH. 
REYOCATioir  OP  Letters  Tbstambntabt  and  Letters  of  Administration. 

Section  2684.  Revocation  of  letters,  upon  proof  of  will,  or  revocation  of  prolmte,  etc 

2685.  Revocation  of  letters  for  disqualification,  misconduct,  etc. 

2686.  Petition;  citation  thereupon. 

2687.  Hearing;  decree. 

2688.  Decree  not  to  afiFect  testamentary  tnists. 

2689.  Application  bv  executor,  etc.,  for  revocation  of  letters. 

2690.  Proceedings  thereupon. 

2691.  In  what  cases  letters  may  be  revoked  without  a  citation. 

2692.  Remaining  executors  may  act,  where  letters  of  one  revoked. 
2683.  In  other  cases,  successor  to  be  appointed. 

§  2684.  Revocation  of  letters  upon  proof  of  will,  or  revocation 
of  probate,  etc.  Where,  after  letters  of  administration,  on  the  ground  of 
intestacy,  have  been  granted,  a  will  is  admitted  to  probate,  and  letters  are 
issued  thereupon ;  or  where,  after  letters  have  been  issued  upon  a  will,  the 
probate  thereof  is  revoked,  or  a  subsequent  will  is  admitted  to  probate,  and 
letters  are  issued  thereupon;  the  decree,  granting  or  revoking  probate, 
must  revoke  the  former  letters. 

§  2685.  Revocation  of  letters  for  disqualification,  misconduct, 
etc.  In  either  of  the  following  cases,  a  creditor,  or  person  interested  in 
the  estate  of  a  decedent,  may  present,  to  the  surrogate's  court,  from  which 
letters  were  issued  to  an  executor  or  administrator,  a  written  petition,  duly 
verified,  praying  for  a  decree  revoking  those  letters;  and  that  the  executor 
or  administrator  may  be  cited  to  show  cause  why  a  decree  should  not  be 
made  accordingly: 

1.  Where  the  executor  or  administrator  was,  when  letters  were  issued  to 
him,  or  has  since  become,  incompetent,  or  disqualified  by  law  to  act  as 
such;  and  the  grounds  of  the  objection  did  not  exist,  or  the  objection  was 
not  taken  by  the  petitioner,  or  a  person  whom  he  represents,  upon  the 
hearing  of  the  application  for  letters. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied  the  money 
or  other  assets  in  his  hands,  or  invested  money  m  securities  unauthorized 
by  law,  or  otherwise  improvidently  managed  or  injured  the  property  com- 
mitted to  his  charge;  or  by  reason  of  other  misconduct  in  the  execution  of 
his  office,  or  dishonesty,  drunkenness,  improvidence,  or  want  of  understand- 
ing; he  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause,  neglected,  to 
obey  any  lawful  direction  of  the  surrogate,  contained  in  a  decree  or  order ; 
or  anypro  vision  of  law,  relating  to  the  discharge  of  his  duty. 

4.  Where  the  grant  of  bis  letters  was  obtained  by  a  false  suggestion  of  a 
material  fact. 
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r-.  In  the  caBe  bf  an  executor,  where  his  circamstances  are  such,  that  they 
ilo  not  afford  adequate  security  to  the  creditors  or  persons  interestec^^  for  the 
due  administration  of  the  estate. 

6.  In  the  case  of  an  executor,  where  he  has  removed  or  is  about  to  remove 
from  the  state,  and  the  case  is  not  one  where  a  non-resident  executor  would 
be  entitled  to  letters  without  giving  a  bond. 

7.  In  the  case  of  an  executor,  where,  by  the  terms  of  the  will,  his  office 
was  to  oease  upon  a  contingency,  which  has  happened. 

8.  In  the  case  of  a  temporary  administrator,  appointed  upon  the  estate  of 
an  absentee,  where  it  is  shown  that  the  absentee  nas  returned;  or  that  he  is 
living,  and  capable  of  returning  and  resuming  the  management  of  his  affairs; 
or  that  an  executor,  or  administrator  in  chief  has  been  appointed  upon  his 
estate;  or  that  a  committee  of  his  property  has  been  appointed  by  a  compe- 
tent court  of  the  state. 

§  2686.  Petition ;  citation  thereupon.  A  petition  presented  as  pre- 
scribed in  the  last  section,  must  set  forth  the  facts  and  circumstances,  show 
ing  that  the  case  is  one  of  those  therein  specified.  Upon  proof,  by  affidavit 
or  oral  testimony,  satisfactory  to  the  surrogate,  of  the  truth  of  the  allegations 
contained  in  the  petition,  a  citation  must  be  issued  according  to  the  prayer 
thereof;  except  that,  where  the  case  is  within  subdivision  fifth  of  the  last 
section,  and  the  executor  has  given  a  bond,  as  prescribed  in  article  first  of 
this  title,  the  surrogate  may,  in  his  discretion,  entertain  or  decline  to  enter- 
tain  the  application. 

%  2687.  Hearing;  decree.  Upon  the  return  of  a  citation,  issued  as  pre- 
scribed in  the  last  section,  if  the  oVjections,  or  any  of  them,  are  established 
to  the  surrogate's  satisfaction,  he  must  make  a  decree,  revoking  the  letters 
issued  to  the  person  complained  of.  But  the  surrogate  may,  in  his  discre- 
tion, dismiss  the  proceedings,  upon  such  terms,  as  to  costs,  as  justice  re- 
quires, and  may  allow  the  letters  to  remain  unrevoked,  in  either  of  the  fol- 
lowing cases: 

1.  Where  the  case  is  within  subdivision  third  of  the  last  section  but  one, 
if  the  direction  of  the  surrogate  or  the  provision  of  law  is  obeyed,  and  suit- 
able amends  made  to  each  person  injured  by  the  neglect  or  refusal  to  obey  it. 

2.  Where  the  case  is  within  subdivision  fourth  of  that  section,  if  the  per- 
son cited  is  entitled  to  letters,  notwithstanding  the  false  suggestion. 

3.  Where  Che  case  is  within  subdivision  fifth  of  that  section,  if  the  execu- 
tor gives,  within  a  reasonable  time,  not  exceeding  five  days,  a  bond,  as  pre- 
scribed in  article  first  of  this  title. 

§  2688.  Decree  not  to  affect  testamentary  trusts.  Where  an  executor 
or  an  administrator  is  also  a  testamentary  trustee,  a  decree  revoking  his  letters 
does  not  s^ect  his  power  or  authority  as  testamentary  trustee,  except  in  the 
case  specially  prescribed  for  that  purpose,  in  title  sixth  of  this  chapter. 

g  2689.  Application  by  executor,  etc.,  for  revocation  of  letters. 

An  executor  or  administrator  may,  at  any  time,  present  to  the  surrogate's 
court  a  written  petition,  duly  verified,  praying  that  his  account  may  be 
judicially  settled;  that  a  decree  may  thereupon  be  made,  revoking  his  letters 
and  discnarging  him  accordingly;  and  that  the  same  persons  may  be  cited 
to  show  cause  why  such  a  decree  should  not  be  maae,  who  must  be  cited 
upon  a  petition  for  a  judicial  settlement  of  his  account,  as  prescribed  in 
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article  second  of  title  fourth  of  this  chapter.  The  petition  must  set  forth 
the  facts  upon  which  the  application  is  founded;  and  it  must,  in  all  other 
respects,  conform  to  a  petition  praying  for  a  judicial  settlement  of  Uie 
account  of  an  executor  .or  administrator.  The  surrogate  may,  in  his  dis- 
cretion, entertain  or  decline  to  entertain  the  application. 

§  2690,  Proceedings  thereupon.  If  the  surrogate  entertains  an  appli- 
cation, made  as  prescribed  in  the  last  section,  the  proceedings  thereupon 
must  be,  in  all  respects,  the  ^ame,  as  *^ipon  a  petition  for  a  judicial  settle- 
ment of  the  petitioner's  account;  except  that,  upon  the  hearing,  the  surro* 
gate  must  first  determine,  whether  sufficient  reasons  exist  for  granting  the 
prayer  of  the  petition.  If  he  determines  that  they  exist,  he  ftiust  make  an 
order  accordingly,  and  allowing  the  petitioner  to  account,  for  the  purpose  of 
being  discharged.  Upon  his  fully  accounting,  and  paying  over  all  money 
whicn  is  found  to  be  due  from  him  to  the  estate,  and  delivering  over  afl 
books,  papers,  and  other  property  of  the  estate  in  his  hands,  either  into  the 
surrogate  s  court,  or  in  such  a  manner  as  the  surrogate  directs,  a  decree 
may  be  made,  revoking  the  petitioner's  letters,  and  discharging  him 
accordingly. 

§  2691.  In  what  cases  letters  may  be  revoked  without  a  citation. 

In  either  of  the  following  cases,  the  surrogate  must  make  a  decree,  revoking 
letters  testamentary  or  lettera  of  administration,  issued  from  his  court,  with- 
out a  petition  or  the  issuing  of  a  citation : 

1.  Where  the  person,  to  whom  the  letters  were  issued  is  not  a  resident 
of  the  state,  or  is  absent  therefrom;  and,  upon  being  duly  cited  to  account, 
neglects  to  appear  upon  the  return  of  the  citation,  without  showing  a  satis- 
factory excuse  therefor;  and  the  surrogate  has  not  sufficient  reason  to  believe 
that  such  an  excuse  can  be  made. 

2.  Where  a  citation,  issued  to  such  a  person,  in  a  case  prescribed  by  law, 
cannot  be  personally  served  upon  him,  by  reason  of  his  having  absconded 
or  concealed  himself. 

3.  Where,  by  reason  of  his  default  in  returning  an  inventory,  such  a  per- 
son has  remained,  for  thirty  days,  committed  to  jail,  under  the  surrogate's 
order,  granted  in  proceedings  taken  as  prescribed  in  section  2715  of  this  act. 

4.  In  the  case  of  a  temporary  administrator,  where  an  order  has  been 
made  and  served,  as  prescribed  in  section  2679  of  this  act,  directing  him  to 
deposit  money,  or  show  cause*  whv  a  warrant  of  attachment  should  not  issue 
against  him;  and  a  warrant  of  attachment,  issued  thereupon,  has  been 
returned  not  served  upon  him. 

§  2692.  Remaining  executors  may  act,  where  letters  of  one 
revoked.  Where  one  of  two  or  more  executors  or  administrators  dies,  or 
becomes  a  lunatic,  or  is  convicted  of  an  infamous  offense,  or  becomes  other- 
wise incapable  of  discharging  the  trust  reposed  in  him;  or  where  letters  are 
revoked  with  respect  to  one  of  them,  a  successor  to  the  person,  whose  letters 
are  revoked  shall  not  be  appointed,  except  where  such  an  appointment  is 
necessary,  in  order  to  comply  with  the  express  terms  of  a  will;  but  the  others 
may  proceed  and  complete  the  administration  of  the  estate,  pursuant  to  the 
letters,  and  may  continue  any  action  or  special  proceeding,  brought  by  or 
against  all, 

§  2693.  Remaining  executors  may  act.  When  all  the  executors  or 
an  the  administrators,  to  whom  letters  have  been  issued,  die  or  become 

555 


\ 


§§  2694-3696.  SUBBOGATES'  COTIBTS.  Tit  8,  Ch.  18. 

incapable^  as  prescribed  in  section  two  thoasand  six  hundred  and  ninety- 
twOf  or  the  letters  are  revoked  as  to  all  of  them,  the  surrogate  must  grant 
letters  of  administration  to  one  or  more  persons  as  their  successors,  in  like 
manner  as  if  the  former  letters  had  not  been  issued;  and  the  proceedings 
to  procure  the  ^rant  of  such  letters  are  the  same,  and  the  same  security  shall 
be  required,  as  in  a  case  of  intestacy,  except  that  the  surrogate  may,  in  his 
discretion,  in  case  where  the  estate  has  been  partially  administered  upon 
by  the  former  representative  or  representatives,  fix  as  the  penalty  of  the 
bond  to  be  given  by  such  successor  or  successors,  a  sum  not  less  than  twice 
the  value  of  the  assets  of  the  estate  remaining  unadministered* 

Am'd  chap.  508  of  1889. 

ABTICLE  SEVENTH. 
Foreign  Wills  ;  Ajitcillart  Letters. 

SsenON  3694.  Testamentary  dispositions;  what  law  governs. 

2695.  Ancillary  letters  upon  foreign  probate. 

2696.  Id.;  upon  foreign  grant  of  administration. 

2697.  To  whom  ancillary  letters  granted. 

2698.  Petition;  citation. 

2699.  Hearing;  security. 

2700.  Persons  acting  under  ancillary  letters  must  transmit  assets. 

2701.  Id. ;  when  they  may  be  directed  to  pay,  etc.,  without  transmission. 

2702.  Id.;  general  powers  and  duties. 

2708.  Recording  wills  proved  in  other  states,  etc. 
2704.  2705.  Papers  recorded,  etc. ;  how  authenticated. 

§  2694.    Testamentary  dispositions;   what  law  governs.     The 

validity  and  effect  of  a  testamentary  disposition  of  real  property,  situated 
within  the  state,  or  of  an  interest  in  real  property  so  situated,  which  would 
descend  to  the  heir  of  an  intestate,  and  the  manner  in  which  such  property 
or  such  an  interest  descends,  where  it  is  not  disposed  of  by  will,  are  regu- 
lated by  the  laws  of  the  state,  without  regard  to  the  residence  of  the  dece- 
dent. Except  where  special  provision  is  otherwise  made  by  law,  the  validity 
and  effect  of  a  testamentary  disposition  of  any  other  property  situated 
within  the  state,  and  the  ownership  and  disposition  of  such  property,  where 
it  is  not  disposed  of  by  will,  are  regulated  by  the  laws  of  the  state  or  coun- 
try, of  which  the  decedent  was  a  resident  at  the  time  of  his  death. 

§  2695,  Ancillary  letters  upon  foreign  probate*  Where  a  will  of 
personal  property  made  by  a  person  who  resided  without  this  state  at  the 
time  of  the  execution  thereof  or  at  the  time  of  his  death  has  been  admitted 
to  probate  within  the  foreign  country,  or  within  the  state  or  the  territory  of 
the  United  States,  where  it  was  executed,  or  where  the  testator  resided  at 
the  time  of  his  death,  the  surrogate's  court  having  iurisdiction  of  the  estate, 
must,  upon  an  application  made  as  prescribed  in  this  article,  accompanied 
by  a  copy  of  the  will,  and  of  the  foreign  letters,  if  any  have  been  issued, 
authenticated  as  prescribed  in  this  article,  record  the  will  and  the  foreign 
letters,  and  issue  thereupon  ancillary  letters  testamentary,  or  ancillary  letters 
of  administration  with  the  will  annexed,  as  the  case  requires. 

Am'd  chap.  495  of  1888. 

§  2696.  Ancillary  letters  upon  foreign  administration.  Upon  appli- 
cation by  the  party  entitled  as  hereinafter  provided,  or  by  his  duly  author- 
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ized  attorney-in-fact  made  as  prescribed  in  this  article,  to  a  surrogate's 
court  having  jurisdiction  of  the  estate,  and  upon  the  presentation  of  a  copy, 
authenticated  as  prescribed  in  this  article,  of  letters  of  administration  upon 
the  estate  of  a  decedent  who  resided  at  the  time  of  his  death  without  this 
state  but  within  the  United  States,  granted  within  the  state  or  territory 
where  the  decedent  so  resided,  or,  in  cases  where  the  decedent,  at  the  time 
o^  his  death,  resided  without  the  United  States,  upon  the  presentation  to 
such  surrogate's  court  of  satisfactory  proof  that  the  party  so  applying,  either 
personally  or  by  such  attorney-in  fact,  is  entitled  to  the  possession,  in  the 
foreign  country,  of  the  personal  estate  of  such  decedent,  the  surrogate's 
court  to  which  such  copy  of  such  foreign  letters  so  authenticated,  or  such 
proof,  is  so  presented,  must  issue  ancillary  letters  of  administration  in 
accordance  with  such  application,  except  in  the  following  cases: 

1.  Where  ancillary  letters  have  been  previously  issued  as  prescribed  in 
the  last  section^ 

2.  Whtre  an  application  for  letters  of  administration  upon  the  estate  has 
been  made  by  a  relative  of  the  decedent  who  is  legally  competent  to  act,  to 
a  surrogate's  court  of  this  state  having  jurisdiction  to  grant  the  same,  and 
letters  have  been  granted  accordingly,  or  the  application  has  not  been  finally 
disposed  of. 

Am'd  chap.  495  of  1886  ;  535  of  1881 

§  2697.  To  whom  ancillary  letters  granted.  Where  the  will  spe- 
cially appoints  one  or  more  persons  as  the  executors  thereof,  with  respect  to 
personal  property  situated  within  the  state,  the  ancillary  letters  testament- 
ary must  be  directed  to  the  persons  so  appointed,  or  to  those  who  are  compe- 
tent to  act  and  qualify.  If  all  are  incompetent,  or  fail  to  qualify,  or  in  a 
case  where  such  an  appointment  is  not  made,  ancillary  letters  testamentary, 
or  ancillary  letters  of  administration,  issued  as  prescribed  in  this  article, 
must  be  directed  to  the  person  named  in  the  foreign  letters  or  to  the  person 
otherwise  entitled  to  the  possession  of  the  personal  property  of  the  decedent, 
unless  another  person  applies  therefor,  and  files  with  his  petition,  an  in- 
strument, executed  by  the  foreign  executor  or  administrator,  or  person 
otherwise  entitled  as  aforesaid  ;  or,  if  there  are  two  or  more,  by  all  who  have 
qualified  and  are  acting  ;  and  also  acknowledged  or  proved  and  certified  in 
like  manner  as  a  deed  to  be  recorded  in  the  county,  authorizing  the  peti- 
tioner to  receive  such  ancillary  letters,  in  which  case,  the  surrogate  must,  if 
the  petitioner  is  a  fit  and  competent  person,  issue  such  letters  directed  to 
him.  Where  two  or  more  persons  are  named  in  the  foreigrn  letters,  or  in  an 
instrument  executed  as  prescribed  in  this  section,  the  ancillary  letters  may 
be  directed  to  either  or  any  of  them,  without  naming  the  others,  if  the 
others  fail  to  qualify,  or  if,  for  good  cause  shown  to  the  surrogate's  satis- 
faction, the  decree  so  directs. 

Am'd  chap.  535  of  1881. 

§  2698.  Petition ;  citation.  An  application  for  ancillary  letters  testa- 
mentary, or  ancillary  letters  of  administration,  as  prescribed  in  this  article, 
must  be  made  by  petition.  Upon  the  presentation  thereof,  the  surrogate 
must  ascertain,  to  his  satisfaction,  whether  any  creditors,  or  persons  claim- 
ing to  be  creditors  of  the  decedent,  reside  within  the  state  ;  and  if  so,  the 
name  and  residence  of  each  creditor,  or  person  claiming  to  be  a  creditor,  so 
far  as  the  same  can  be  ascertained.  He  must  thereupon  issue  a  citation, 
directed  to  each  person  whose  name  and  residence  have  been  so  ascertained; 
and  also  directed  generally  to  all  creditors,  or  persons  claiming  to  be  cred- 
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itors,  of  the  decedent.  Any  such  person,  although  not  cited  by  his  name, 
may  appear  and  contest  the  application,  and  thus  make  himself  a  pail^y  to 
the  special  proceeding. 

§  2699.  Hearing:;  security.  Upon  the  return  of  the  citation,  the  surro- 
gate must  ascertain,  as  nearly  as  ho  can  do  so,  the  amount  of  debts  due,  or 
claimed  to  be  due,  from  the  decedent  to  the  residents  of  the  state.  Before 
ancillary  letters  are  issued,  the  person  to  whom  they  are  awarded,  must 
qualify,  as  prescribed  in  article  fourth  of  this  title,  for  the  qualification  of 
an  administrator  upon  the  estate  of  an  intestate  ;  except  that  the  penalty  of 
the  bond  may,  in  the  discretion  of  the  surrogate,  be  in  such  a  sum,  not  ex- 
ceeding twice  the  amount  which  appears  to  be  due  from  the  decedent  to 
residents  of  the  state,  as  will,  in  the  surrogate's  opinion,  effectually  secure 
the  payment  of  those  debts ;  or  the  sums  which  the  resident  creditors  will 
be  entitled  to  receive,  from  the  persons  to  whom  the  letters  are  issued,  upon 
an  accounting  and  distribution,  either  within  the  state,  or  within  the  juris- 
diction where  the  principal  letters  were  issued. 

§  2700.  Persons  acting  under  ancillary  letters  must  transmit  as- 
sets. The  person  to  whom  ancillary  letters  are  issued,  as  prescribed  in  this 
article,  must  unless  otherwise  directed  in  the  decree  awarding  the  letters; 
or  in  a  decree  made  upon  an  accounting;  or  by  an  order  of  the  surrogate, 
made  during  the  administration  of  the  estate;  or  by  the  judgment  or  order 
of  a  court  of  record,  in  an  action  to  which  that  person  is  a  party;  transmit 
the  money  and  other  personal  property  of  the  decedent,  received  by  him 
after  the  letters  are  issued,  of  then  in  his  hands  in  another  capacity,  to  the 
state,  territory,  or  country,  where  the  principal  letters  were  granted,  to  be 
disposed  of  pursuant  to  the  laws  thereof.  Money  or  other  property,  so 
transmitted  by  him,  at  any  time  before  he  is  so  directed  to  retain  it,  must 
be  allowed  to  him  upon  an  accounting. 

P  2701  Id;  when  they  may  be  directed  to  pay,  etc.,  without  trans- 
mission. The  surrogate's  court,  or  any  court  of  the  state,  which  has  juris- 
diction of  an  action  to  procure  an  accounting,  or  a  judgment  construing  the 
will,  may  in  a  proper  case,  by  its  judgment  or  decree,  direct  a  person,  to 
whom  ancillary  letters  are  issued  as  prescribed  in  this  article,  to  pay,  out  of 
the  money  or  the  avails  of  the  propertv,  received  by  him  under  the  ancillary 
letters,  and  with  which  he  is  chargeable  upon  his  accounting,  the  debts  of 
the  decedent,  due  to  creditors  residing  within  the  state;  or,  if  the  amount 
of  all  the  decedent's  debts  here  and  elsewhere  exceeds  the  amount  of  all 
the  decedent's  personal  property  applicable  thereto,  to  pay  such  a  sum  to 
each  creditor,  residing  within  the  state,  as  equals  that  creditor's  share  of 
all  the  distributable  assets,  or  to  distribute  the  same  among  the  legatees  or 
next  of  kin,  or  otherwise  dispose  of  the  same,  as  justice  requires. 

§  2702.  Id.;  general  powers  and  duties.  The  provisions  of  this  chap* 
ter,  relating  to  the  rights,  powers,  duties  and  liabilities  of  an  executor  or 
administrator,  apply  to  a  person  to  whom  ancillary  letters  are  granted,  as 
prescribed  in  this  article;  except  those  contained  in  title  fifth  thereof;  or 
where  special  provision  is  otherwise  made  in  this  article;  or  where  a  con- 
trary intent  is  expressed  in^  or  plainly  to  be  inferred  from,  the  context. 

§  2703.  Recording  wills  proved  in  other  states,  ^bfifa/f ^^  prop- 
erty situated  within  this  state,  nr  ^n  ^'gfi^TOgf.  tih^rAin    ig  devised,  or  made 
subject  to  a  power  oi  disposition^  by  a  will  auly  executed  in  conformity  with 
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the  laws  of  this  state,  of  a  person  who  was,  ^'t  tllft  ^^"^"^  ^^  ^'°  '^"'"^^^j  a, real-  ^ 
dent  elsewhftrft  withim^J^he  United  States,  anJ  snch  will  haa  been  admhted    \ 
'  within  the  state  or  territorv  whei 


to  probate  withm  the  state  or  territory  where  the  decedent  so  resided,  and 
is  filed  or  recorded  in  the  proper  office  as  prescribed  by  the  laws  of  that 
state  or  territory,  a  copy  of  such  will  or  of  the  record  thereof,  and  of  the 
proofs  or  of  the  record  thereof,  or,  if  the  proofs  are  not  on  tile  or  recorded  in 
such  office,  of  any  statement,  on  file  or  recorded  in  such  office,  of  the  sub- 
stance of  the  proofs,  authenticated  as  prescribed  in  this  article,  or  if  no 
proofs,  and  no  statement  of  the  substance  of  the  proofs  be  on  file  or  re- 
corded in  such  office,  a  copy  of  such  will,  or  of  the  record  thereof,  authenti- 
cated as  prescribed  in  this  article,  accompanied  by  a  certificate  that  no  proofs 
or  statement  of  the  substance  of  proofs  of  such  will,  are  or  is  on  file,  or  re- 
corded in  such  office,  made  and  likewise  authenticated  as  prescribed  in  this 
article,  may  be  recorded  in  the  office  of  the  surrogate  of  any  county  of  this 
state  where  such  real  property  is  situated;  and  such  record  in  the  office  of 
such  surrogate,  or  an  exemplified  copy  thereof,  shall  be  presumptive  evi- 
dence of  such  will,  and  of  tne  execution  thereof,  in  any  action  or  special  pro- 
ceeding relating  to  such  real  property. 

Am'd  chap.  495  of  1888. 

§  2704.  Authentication.  To  entitle  a  copv  of  a  will  admitted  to  pro- 
bate, or  of  letters  testamentary  or  of  letters  ox  administration,  granted  in 
any  other  state  or  in  any  territory  of  the  United  States,  and  of  the  proofs  or  of 
any  statement  of  the  substance  of  the  proofs  of  any  such  wiU,  or  of  the 
record  of  any  such  will,  letters,  proofs  or  statement,  to  be  recorded  or  used 
in  the  state  as  provided  in  this  article,  such  copy  must  be  authenticated  by 
the  seal  of  the  court  or  officer  by  which  or  whom  such  will  was  admitted  to 
probate  or  such  letters  were  granted,  or  having  the  custody  of  the  same  or 
of  the  record  thereof,  and  the  signature  of  a  judge  of  such  court,  or  the 
signature  of  such  officer  and  of  the  clerk  of  such  court  or  officer,  if  any, 
and  must  be  further  authenticated  by  a  certificate  under  the  great  or  principal 
seal  of  such  state  or  territorv,  and  the  signature  of  the  officer  who  has  the 
custody  of  such  seal,  to  the  effect  that  the  court  or  officer  by  which  or  whom 
such  will  was  admitted  to  probate  or  such  letters  were  granted,  was  duly 
authorized  by  the  laws  of  such  state  or  territory  to  admit  such  will  to  pro- 
bate, or  to  grant  such  letters  ;  that  the  will,  or  letters,  or  records,  the  ac- 
companying copy  of  which  is  so  authenticated,  is  or  are  kept  pursuant  to 
those  laws,  by  such  court  or  by  the  officer  who  authenticated  such  copy  ; 
that  the  seal  of  such  court  or  officer  affixed  to  such  copy  is  genuine,  and 
that  the  officer  making  such  certificate  under  such  seal  of  such  state  or 
territory  verily  believes  that  each  of  the  signatures  attesting  such  copy  is 
genuine  ;  and  to  entitle  any  certiticate  concerning  proofs  accompanying  the 
copy  of  the  will  or  of  the  record  so  authenticated,  to  be  recorded  or  used  in 
this  state  as  provided  in  this  article,  such  certificate  must  be  under  the 
seal  of  the  court  or  officer  by  which  or  whom  such  will  was  admitted  to 
probate,  or  having  the  custody  of  such  will  or  record,  and  the  signature  of 
a  judge  or  the  clerk  of  such  court,  or  the  signature  of  such  officer,  authenti- 
cated by  a  certificate  under  such  great  or  principal  seal  of  such  state  or 
territory,  and  the  signature  of  the  officer  having  the  custody  thereof,  to 
the  effect  that  the  seal  of  the  court  or  officer  affixed  to  such  certificate  con- 
cerning proofs  is  genuine,  and  that  such  officer  making  such  certificate 
under  such  seal  of  such  state  or  territory,  verily  believes  Uiat  the  signature 
to  such  certificate  concerning  proofs  is  genuine. 

Am'd  chap.  495  of  1888. 

§  2706.    Authentication.    [Rbpbalbd  Ohap.  495  op  1888.] 
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TITLE  IV. 

Proceedings  hy  or  agahisi  an  executor  or  administrator,  touching  the  admini^ 

tration  and  settlement  of  the  estate. 

Artiglb  1.  Aid,  supervision,  and  control  of  an  execator  or  administrator. 
2.  Acconntiug ;  and  settlement  of  the  estate. 

ARTICLE  FIRST. 
Aid,  Supervision,  and  Control  of  an  Execijtor  or  AoinNisTRATOR. 

SBCnoH  2706.  Liability  of  persons  unauthorized  to  act  as  executors  or  administratOTS. 

2707.  Proceedings  to  discover  property  withheld. 

2708.  Order ;  service  of  citation  and  order ;  officers  who  may  act  in  surrogate's 

absence. 

2709.  Examination  and  decree. 

2710.  Security  to  prevent  decree ;  warrant  to  seize  property. 

2711.  Appointment  of  appraisers  and  appraisal. 

2712.  What  shall  be  deemed  assets. 
2718.  Exemption  for  widow  and  children. 

2714.  Contents  of  inventory. 

2715.  Return  of  inventory. 

2716.  Return  of  inventory  ;  how  compelled. 

2717.  Sale  of  personal  property. 

2718.  Ascertainment  of  debts. 
2710.  Payment  of  debts. 

2720.  Apportionment  of  rents,  annuities  and  dividends. 

2721.  Payment  of  legacies. 

§  2706.  Liability  of  persons  unauthorized  to  act  as  executors 
or  administrators.  Every  person  becoming  possessed  of  property  of  a 
testator  or  intestate,  without  being  thereto  duly  authorized  as  executor  or 
administrator,  or  without  authority  from  the  executor  or  administrator,  is 
liable  to  account  for  the  full  value  of  such  property  to  every  person  entitled 
thereto,  and  shall  not  be  allowed  to  retain  or  deduct  therefrom  any  debt 
due  to  him. 

Am'd  by  chap.  686  of  1893. 

§  2707.  Proceedings  to  discover  property  withheld.  An  executor 
or  administrator  may  present  to  the  surrogate's  court,  from  which  letters 
were  issued  to  him,  a  written  petition  duly  verified,  setting  forth,  on  knowl- 
edge or  information  and  belief,  any  facts  tending  to  show  that  money  or 
other  personal  property  which  should  be  delivered  to  the  petitioner,  or  in- 
cluded in  an  inventory  or  appraisal,  is  in  the  possession,  under  the  control 
or  within  the  knowledge  or  information  of  a  person  who  withholds  the 
same  from  him;  or  who  i-efuses  to  impart  knowledge  or  information  he  may 
have  concerning  the  same,  or  to  disclose  any  other  fact  which  will  aid  such 
executor  or  administrator  in  making  discovery  of  such  property,  so  that  it 
cannot  be  inventoried  or  appraised;  and  praying  an  inquiry  respecting  it, 
and  that  the  person  complained  of  may  be  cited  to  attend  the  inquiry  and 
be  examined  accordingly.  The  petition  may  be  accompanied  with  an  aflS- 
davit  or  other  evidence,  written  oi  oral,  tending  to  support  the  allegations 
thereof.  If  the  surrogate  is  satisfied,  on  the  papers  so  presented,  that  there 
are  reasonable  grounds  for  the  inquiry,  he  must  issue  a  citation  accordingly; 
which  may  be  made  returnable  forthwith,  or  at  a  future  time  fixed  by  the 
surrogate,  and  may  be  served  at  sluj  time  before  the  hearing.  Where  the 
person,  or  any  of  the  persons,  to  be  cited  does  not  reside,  or  is  not,  within 
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the  county  of  the  surrogate,  the  citation,  in  the  surrogate's  discretion,  may 
require  him  to  aj^pear  at  a  specified  time  and  place  within  the  county 
where  he  resides  or  is  served,  before  a  judge,  a  justice  of  the  peace,  or  a 
referee,  designated  in  the  citation,  or  before  the  surrogate  of  that  county. 

Am'd  by  chap.  686  of  1898. 

Code,  §§  2706  and  2707,  consolidated. 

§  2708.  Order ;  service  of  citation  and  order ;  officers  who  may 
act  in  surrogate's  absence.  The  surrogate  must  annex  to  or  indorse 
upon  the  citation  an  order  requiring  the  party  cited  to  attend,  personally, 
at  the  time  and  place  therein  specified.  The  citation  and  order  must  be 
personally  served,  and  service  thereof  is  ineffectual,  unless  it  is  accompanied 
with  payment  or  tender  of  the  sum  required  by  law  to  be  paid  or  tendered 
to  a  witness  who  is  subpoenaed  to  attend  a  trial  in  the  supreme  court.  A 
failure  to  attend,  as  I'equired  by  a  citation  and  order  personally  served,  may 
be  punished  as  a  contempt  of  the  court.  If  the  surrogate  is  absent,  the 
petition  may  be  presented  to  the  county  judge,  the  special  county  judge, 
or  the  special  surrogate,  or  to  a  justice  of  the  supreme  court,  or  a  judge  of 
a  superior  city  court  within  his  city,  or,  except  in  New  York  or  Kings 
county,  to  the  mayor  or  recorder  of  a  city  within  the  surrogate's  county. 
The  officer  to  whom  it  is  so  presented  has  the  same  power  as  the  surrogate 
with  respect  to  all  the  proceedings  and  must  issue  a  citation  and  an  order, 
returnable  before  him  as  prescribed  in  this  and  the  last  section.  He  may 
at  any  stage  of  the  proceedings  make  an  order  transferring  them  to  the 
surrogate,  who  must  complete  them  in  like  manner,  as  if  he  had  issued  the 
citation. 

Am'd  by  chap.  686  of  1808. 

Code,  §§  2708  and  2709,  consolidated. 

§  2709.  Examination  and  decree.  On  the  attendance  of  a  person 
to  whom  a  citation  is  issued,  as  prescribed  in  this  article,  he  must  be 
sworn  to  answer  truly  all  questions  put  to  him,  touching  the  inquiry 
prayed  for  in  the  petition;  and  he  may  be  examined  fullv  and  at  large  re- 
specting property  of  the  decedent,  or  of  which  the  decedent  had  possession 
at  the  time  of,  or  within  two  yeai's  before,  his  death.  A  refusal  to  be  sworn, 
or  to  answer  a  question  which  the  officer  conducting  the  examination  de- 
termines to  be  proper,  is  punishable  by  the  officer  or  referee  conducting  the 
examination  in  the  same  manner  as  a  like  refusal  by  a  witness  subpoenaed 
to  attend  a  heariu^  before  the  surrogate.  If  the  pei*son  so  cited  interpose 
a  written  answer,  duly  verified,  that  he  is  the  owner  of  said  property,  or  en- 
titled to  the  possession  thereof,  by  virtue  of  a  lien  thereon,  or  special  prop- 
erty therein,  the  surrogate  must  dismiss  the  proceedings  as  to  such  prop- 
erty so  claimed.  After  the  examination  of  all  the  parties  cited  is  completed, 
if  no  such  answer  is  interposed,  unless  one  or  more  of  them  give  security  as 
prescribed  in  the  next  section,  either  party  may  produce  further  evidence, 
in  like  manner  and  with  like  effect  as  on  a  trial.  Where  it  appears  to  the 
surrogate  or  other  officer  who  issued  the  citation,  from  the  examination,  and 
other  testimony,  if  any,  that  there  is  reason  to  suspect  that  property  of  the 
decedent  is  withheld  or  concealed  b}[  the  person  cited,  he  must,  unless  that 
pei*8on  ^ves  security,  as  prescribed  in  the  next  section,  make  a  decree,  re- 
citing the  ground  of  making  it,  and  requiring  the  person  cited  to  deliver 
possession  of  the  property  to  the  petitioner.  The  decree  must  specify  the 
sum  of  money  or  describe  the  other  property.     Where  it  is  made  by  an  offi- 
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cer,  other  than  the  surrogate  or  temporary  sarrogate,  it  most  be  entered 
and  may  be  enforced  as  a  decree  of  the  surrogate's  court 

Amd'd  by  chap.  686  of  1898. 

Code,  §§  2710,  2711  and  2712,  consolidated. 

§  2710.  Security  to  prevent  decree ;  warrant  to  seize  property. 

The  security  to  be  given,  as  prescribed  in  the  last  sectiou,  must  be  a  bond 
to  the  petitioner,  executed  by  the  person  cited,  with  snch  sureties  and  in 
such  a  penalty  as  the  surrogate  approves,  describing  the  property  or  sped- 
fjing  the  sum  of  money,  aud  conditioned  that  the  principal  in  the  bond 
will  pay  to  the  obligee  or  his  successor  the  money,  or  that  he  will  deliver  to 
him  the  property,  or  in  default  thereof,  pay  to  the  obligee  the  full  value  of 
the  property  and,  in  either  case,  that  he  will  pay  all  damages  awarded 
against  him  for  withholding  the  property,  whenever  it  is  determined  in  an 
action  or  special  proceeding,  to  be  brought  by  the  obligee  or  his  successor, 
that  it  belongs  to  the  estate  of  the  decedent.  On  the  presentation  of  such  a 
bond,  and  the  payment  of  the  costs,  if  any,  which  the  surrogate  or  other 
officer  awards  to  the  petitioner,  within  such  a  time  as  the  surrogate  or  other 
officer  fixes  for  that  purpose,  an  order  must  be  made,  dismissing  the  pro- 
ceedings. Where  the  decree  requires  the  person  cited  to  deliver  money, 
disobedience  thereto  may  be  punished  as  a  contempt  of  the  court.  Where 
it  requires  him  to  deliver  possession  of  other  property,  a  warrant  must  be 
issued,  on  the  application  of  the  petitioner,  directed  to  the  sheriff,  or,  gen- 
erally, to  any  constable  of  the  county,  or  any  marshal  of  the  city  where  the 
property  may  be  found,  commanding  him  to  search  for  it;  to  seize  it,  if  it  is 
found  in  the  possession  of  the  person  cited  or  his  agent,  or  a  person  deriv- 
ing title  from  him  since  the  presentation  of  the  petition,  and  for  that  pur- 
pose, if  necessary,  to  break  open  any  house  in  the  day  time;  to  deliver  tiie 
property  so  seized  to  the  petitioner ;  and  to  return  the  warrant  within  sixty 
days  thereafter.  If  the  decree  was  made  by  the  surrogate  or  temporary  sur- 
rogate, the  warrant  must  be  under  the  seal  of  the  surrogate's  court;  if  by 
any  other  officer,  it  must  be  under  his  hand  and  returnable  before  him. 
The  issuing  of  such  warrant  does  not  affect  the  power  of  the  court  to  en- 
force the  decree  or  any  part  thereof  by  punishing  disobedience  thereto. 

Am'd  by  chap.  686  of  1898. 

Code,  §§  2713  and  2714,  consolidated. 

§  2711.  Appointment  of  appraisers  and  appraisal.  On  the  applica- 
tion of  an  executor  or  administrator,  the  surrogate,  by  writing,  must 
appoint  two  disinterested  appraisers,  as  often  as  may  be  necessary,  to 
appraise  the  personal  property  of  a  deceased  person,  who  shall  be  entitled 
to  receive  a  reasonable  compensation  for  their  services,  to  be  allowed  by  the 
surrogate,  not  exceeding  for  each,  the  sum  of  five  dollars  for  each  day  actu- 
ally employed  in  making  appraisement,  in  addition  to  expenses  actually 
and  necessarily  incurred.  The  number  of  days'  services  rendered,  and  the 
amount  of  such  expenses,  must  be  verified  by  the  affidavit  of  the  appraiser, 
delivered  to  the  executor  or  administrator,  and  adjusted  by  the  surrogate 
before  payment  of  his  fees.  The  executors  and  administrators,  within  a 
reasonable  time  after  qualifying  and  after  ^ving  a  notice  of  at  least  five 
days  to  the  legatees  and  next  of  kin,  residmg  in  the  county  where  the 
property  is  situated,  and  posting  a  notice  in  three  of  the  most  public  places 
of  the  town,  specifying  tne  time  and  place  at  which  the  appraisement  will 
be  made,  must  make  a  true  and  perfect  inventory  of  all  the  personal 
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property  of  the  testator  or  intestate;  and  if  in  different  and  distant  places 
two  or  more  such  inventories  as  may  be  necessary.  Before  making  the 
appraisement,  the  appraisers  must  take  and  subscribe  an  oath,  to  be  inserted 
in  the  inventory,  that  they  will  truly,  honestly  and  impartially  appraise  the 
personal  property  exhibited  to  them,  according  to  the  best  of  their  knowl- 
edge and  ability.  They  must  in  the  presence  of  such  of  the  parties  inter- 
ested as  attend,  estimate  and  appraise  the  property  exhibited  to  them,  and 
set  down  each  article  separately  with  the  value  thereof  in  dollars  and  cents, 
distinctly,  in  figures  opposite  to  the  articles  respectively. 

Am'd  by  chap.  686  of  1898. 

§2712.  What  shall  be  deemed  assets.  The  following  shall  be 
deemed  assets  and  go  to  the  executors  or  administrators,  to  be  applied  and 
distributed  as  part  of  the  personal  property  of  the  testator  or  intestate,  and 
be  included  in  the  inventory  : 

1.  Leases  for  j^ears;  lands  held  by  the  deceased  from  year  to  year;  and 
estates  held  by  him  for  the  life  of  another  person. 

2.  The  interest  remaining"  in  him,  at  the  time  of  his  death,  in  a  term  of 
years  after  the  expiration  oi  any  estate  for  years  therein,  granted  by  him 
or  any  other  person. 

3.  The  interest  in  lands  devised  to  an  executor  for  a  term  of  years  for  the 
payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for  the  purpose  of 
trade  or  manufacture,  and  not  fixed  into  the  wall  of  a  house  so  as  to  be 
essential  to  its  support. 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the  time  of  his 
death. 

6.  Every  kind  of  produce  raised  annually  by  labor  and  cultivation,  except 
growing  grass  and  fruit  ungathered. 

7.  Kent  reserved  to  the  deceased  which  had  accrued  at  the  time  of  his 
death. 

8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  accounts,  monej, 
and  bank  bills,  or  other  circulating  medium,  things  in  action,  and  stock  in 
any  corporation  or  joint-stock  association. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle,  provisions, 
moneys  unpaid  on  contracts  for  the  sale  of  lands  and  every  other  species 
of  personal  property  not  hereinafter  excepted.  Things  annexed  to  the  free- 
hold, or  to  a  building,  shall  not  go  to  the  executor,  but  shall  descend  with 
the  freehold  to  the  heirs  or  devisees,  except  such  fixtures  as  are  mentioned 
in  the  fourth  subdivision  of  this  section.  The  right  of  an  heir  to  any 
property,  not  enumerated  in  this  section,  which  by  the  common  law  would 
descend  to  him,  is  not  impaired  by  the  general  terms  of  this  section. 

Am'd  by  chap.  686  of  1898. 

§  2713.  Exemption  for  widow  and  children.  If  a  mau  having  a 
family  die,  leaving  a  widow  or  minor  child  or  children,  the  following  articles 
shall  not  be  deemed  assets,  but  must  be  included  and  stated  in  the  inventory 
of  the  estate  without  being  appraised: 

1.  All  spinning-wheels,  weaving-looms,  one  knitting-machine,  one  sewing 
machine,  and  stoves  put  up  or  kept  for  use  by  his  family. 

2.  The  family  bible,  family  pictures  and  scnool-books,  used  by  or  in  such 
family,  and  books  not  exceeding  in  value  fifty  dollars,  which  were  kept  and 
Tised  as  rart  of  the  family  library. 
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3.  Sheep  to  the  nnmber  of  ten,  with  their  fleeces^  and  the  yarn  and  cloth 
mannfaotured  from  the  same;  one  cow,  two  swine,  and  the  pork  of  such 
swine,  and  necessary  food  for  sach  swine,  sheep  or  cow  for  sixty  days,  and 
all  necessary  provisions  and  fuel  for  such  widow,  child  or  children  for  sixty 
days  after  the  death  of  such  deceased  person. 

4.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding,  necessary 
cooking  utensils,  the  clothing  of  the  family,  the  clothes  of  the  widow  and 
her  ornaments  proper  for  her  station  ;  one  table,  six  chairs,  twelve  knives 
and  forks,  twelve  plates,  twelve  tea  cups  and  saucers,  one  sugar  dish,  one 
milk-pot,  one  tea-pot  and  twelve  spoons,  and  other  household  furniture  not 
exceeding  one  hundred  and  fifty  dollars  in  value. 

5.  Other  necessary  household  furniture,  provisions  or  other  personal  prop- 
erty, in  the  discretion  of  the  appraisers,  to  the  value  of  not  exceeding  one 
hundred  and  fifty  dollars.  Such  articles  and  property  shall  remain  in  the 
possession  of  the  widow,  if  there  be  one,  during  the  time  she  lives  with  and 
provides  for  such  minor  child  or  children.  If  she  ceases  so  to  do,  she  shall 
be  allowed  to  retain  as  her  own,  her  wearing  apparel,  her  ornaments  and 
one  bed,  bedstead  and  the  bedding  for  the  same,  and  the  property  specified 
in  subdivision  five;  and  the  other  articles  so  exempted  shall  then  belong  to 
such  minor  child  or  children.  If  she  lives  with  and  provides  for  such  minor 
child  or  children  until  it  or  they  become  of  full  age,  all  the  articles  and 
property  in  this  section  mentioned  shall  belong  to  the  widow.  If  there  be 
a  widow  and  no  minor  child,  all  the  articles  and  property  in  this  sectioa 
mentioned  shall  belong  to  the  widow.  If  a  married  woman  die,  leaving  sur- 
viving her  a  husband,  or  a  minor  child  or  children,  the  same  articles  and 

J>ersonal  property  shall  be  set  apart  by  the  appraisers  with  the  same  effect 
or  the  benefit  of  such  husband  or  minor  child  or  children. 

Am'd  by  chap.  686  of  189S. 

§  2714.  Contents  of  inventory.  The  inventory  must  contain  a  particu- 
lar statement  of  all  bonds,  mortgages,  notes  and  other  securities  for  the 
payment  of  monev  belonging  to  the  deceased,  known  to  the  executor  or 
administrator:  witn  the  name  of  the  debtor  in  each  security,  the  date,  the 
sum  originally  payable  ;  the  indorsement  thereon,  if  any,  with  their  dates 
and  the  sum  which,  in  the  judgment  of  the  appraisers,  is  collectible  on  each 
security  ;  and  of  all  moneys,  whether  in  specie  or  bank-bills,  or  other  circulat- 
ing medium,  belonging  to  the  deceased,  which  have  come  to  the  hands  of 
the  executor  or  administrator,  and  if  none  have  come  into  his  hands,  the 
fact  shall  be  stated  in  the  inventory.  The  naming  of  a  person  executor  in 
a  will  does  not  operate  as  a  discharge  or  bequest  of  any  just  claim  which  the 
testator  had  against  him ;  but  it  must  be  included  among  the  credits  and 
effects  of  the  deceased  in  the  inventory,  and  the  executor  snail  be  liable  for 
the  same  as  for  so  much  money  in  his  hands  at  the  time  the  debt  or 
demand  becomes  due,  and  he  must  apply  and  distribute  the  same  in  the 
payment  of  debts  and  legacies,  and  among  the  next  of  kin  as  part  of  the  per- 
sonal property  of  the  deceased.  The  discharge  or  bequest  in  a  will  of  a 
debt  or  demand  of  the  testator  against  an  executor  named  therein,  or  against 
any  other  person  is  not  valid  as  a^inst  the  creditors  of  the  deceased  ;  but 
must  be  construed  only  as  a  specific  bequest  of  such  debt  or  demand;  and 
the  amount  thereof  must  be  included  in  the  inventory  and,  if  necessary,  be 
applied  in  the  payment  of  his  debts;  and  if  not  necessary  for  that  purpose, 
must  be  paid  in  the  same  manner  and  proportion  as  other  specific  legacies. 
If  personal  property  not  mentioned  in  any  inventory  come  to  the  possession 
or  Knowledge  of  an  executor  or  administratori  he  must  cause  the  same  to  be 
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appraised  as  herein  required,  and  an  inventory  thereof  to  be  returned  within 
two  months  after  the  discovery  thereof;  and  the  making  of  such  inventory 
and  return  may  be  enforced  in  the  same  manner  as  in  the  case  of  a  first 
inventory. 

Am'd  by  chap.  686  of  1803. 

§  2715.  Return  of  inventory.  Duplicates  of  the  inventory  must  be 
made  and  signed  by  the  appraisers,  one  of  which  must  be  retained  by  the 
executor  or  administrator,  and  the  other  returned  to  the  surrogate  within 
three  months  from  the  date  of  the  letters.  On  returning  such  inventory, 
the  executor  or  administrator  must  take  and  subscribe  an  oath,  indorsed 
upon  or  annexed  to  the  inventory,  stating  that  the  inventorv  is  in  all  re* 
spects  just  and  true,  that  it  contains  a  true  statement  of  all  the  ))er8onal 
property  of  the  deceased  which  has  come  to  his  knowledge,  and  particularly 
of  all  money,  bank  bills  and  other  circulating  medium  belonging  to  the  de- 
ceased, and  of  all  just  claims  of  the  deceased  against  him,  according  to 
the  best  of  his  knowledge.  Any  one  executor  or  administrator,  on  the  neg- 
lect of  the  others,  may  return  an  inventory  ;  and  the  executors  or  admin is- 
tmtors  so  neglecting  shall  not  thereafter  interfere  with  the  administration 
or  have  any  power  over  the  personal  property  of  the  deceased  ;  but  the  ex- 
ecutor or  administrator  so  returning  the  inventory  shall  have  the  whole  ad- 
ministration, until  the  delinquent  return,  and  verify  an  inventory  in  ac- 
cfirdance  with  the  provisions  of  this  article. 

Am'd  by  chap.  686  of  1893. 

§  2716.  Return  of  inventory ;  how  compelled.  A  creditor  or  person 
interested  in  the  estate  may  present  to  the  surrogate's  court  proof,  by  affi- 
davit, that  an  executor  or  administrator  has  failed  to  return  an  inventory, 
or  a  sufficient  inventory,  within  the  time  prescribed  by  law  therefor.  If 
the  surrogate  is  satisfied  that  the  executor  or  administrator  is  in  default,  he 
must  make  an  order  requiring  the  delinquent  to  return  the  inventory,  or  a 
further  inventory,  or  in  default  thereof,  to  show  cause,  at  a  time  and  place 
therein  specified,  why  he  should  not  be  attached.  On  the  return  of  the 
order,  if  the  delinquent  has  not  filed  a  sufficient  inventory,  the  surro^te 
must  issue  a  warmnt  of  attachment  against  him,  on  which  the  procecdmgs 
are  the  same  as  on  a  warrant  issued  for  disobedience  to  an  order,  as  pre- 
scribed in  title  twelfth  of  chapter  seventeenth  of  this  act.  A  person 
committed  to  jail  on  the  return  of  a  warrant  of  attachment,  issued  as  pre- 
scribed in  this  section,  may  be  discharged  by  the  surrogate  or  a  justice  of 
the  supreme  court,  on  his  paying  and  delivering,  under  oath,  all  the  money 
and  other  property  of  the  decedent,  and  all  papers  relating  to  the  estate 
under  his  control,  to  the  surrogate,  or  to  a  person  authorized  by  the  surro- 
gate to  receive  the  same. 

Am'd  by  chap.  686  of  1808. 

Code,  §§  2715  and  2716,  consolidated. 

§  2717.  Sale  of  personal  property.  If  an  executor  or  administrator 
discover  that  the  debts  against  any  deceased  person  and  the  legacies  be- 
queathed by  him  can  not  be  paid  and  satisfied  without  a  sale  of  the  personal 
property  oi  the  deceased,  the  same,  so  far  as  may  be  necessary  for  the  pay- 
ftient  of  such  debts  and  legacies,  must  be  sold.  The  sale  may  be  public  or 
private,  and  except  in  the  city  of  New  York,  may  be  on  credit  not  exceed- 
ing one  year,  witn  approved  security.     The  executor  or  administrator  is  not 
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responsible  for  any  loss  happening  on  the  sale  when  made  in  good  faith  and 
with  ordinary  prudence.  Articles  not  necessary  for  the  support  and  sub- 
sistence of  tne  family  of  the  deceased,  or  not  specifically  bequeathed,  must 
be  first  sold  ;  and  articles  so  bequeathed  must  not  be  sold  until  the  residue 
of  the  personal  estate  has  been  applied  to  the  payment  of  debts. 

Aiu*d  bj  chap.  686  of  1898. 

ivo  0  Aor  ^  '^7^^'  Ascertainment  of  debts.  The  executor  or  administrator  at 
^5*-^  /^^*^ny  time  after  the  granting  of  his  letters,  may  insert  a  notice  once  in  each 
(yf\f\  ^^^^  ^or  six  months  in  such  newspaper  or  newspapers  printed  in  the  county 
l^  A' <^  ^  the  surrogate  directs,  requiring  all  persons  having  claims  against  the 
deceased  to  exhibit  the  same,  with  the  vouchers  therefor,  to  him,  at  a  place 
to  be  specified  in  the  notice,  at  or  before  a  day  therein  named,  which  must 
be  at  least  six  months  from  the  day  of  the  first  publication  of  the  notice. 
The  executor  or  administrator  may  require  satisfactory  vouchers  in  support 
of  any  claim  presented  and  the  affidavit  of  the  claimant  that  the  claim  is 
justly  due,  that  no  payments  have  been  made  thereon,  and  that  there  are 
no  onsets  against  the  same  to  the  knowledge  of  the  claimant.  If  the  execu- 
tor or  administrator  doubts  the  justice  of  any  such  claim,  he  may  enter 
*  into  an  agreement  in  writing  with  the  claimant  to  refer  the  matter  in  con- 
troversy to  one  or  more  disinterested  persons,  to  be  approved  by  the  surro- 
gate. On  filing  such  agreement  and  approval  in  the  office  of  the  clerk  of 
the  supreme  court  in  the  county  in  which  the  parties  or  either  of  thehi 
reside,  an  order  shall  be  entered  by  the  clerk  referring  the  matter  in  con- 
troversy to  the  person  or  persons  so  selected.  On  the  entry  of  such  order 
the  proceeding  shall  become  an  action  in  the  supreme  court.  The  same 
proceedings  shall  be  had  in  all  respects,  the  referees  shall  have  tlie  same 
powers,  be  entitled  to  the  same  compensation,  and  subject  to  the  same  con- 
trol as  if  the  reference  had  been  made  in  an  action  in  which  such  court 
might,  by  law,  direct  a  reference.  In  determining  the  question  of  costs  the 
referee  shall  be  governed  by  sections  eighteen  hundred  and  thirty-five  and 
eighteen  hundred  and  thirty-six  of  this  act.  Judgment  may  be  entered  on 
the  report  of  the  referee  and  such  judgment  shall  be  valid  and  effectual  in 
all  respects  as  if  the  same  had  been  rendered  in  a  suit  commenced  by  the 
ordinary  ))rocess,  and  the  practice  on  appeal  therefrom  shall  be  the  same  as 
in  other  civil  actions.  If  a  suit  be  brought  on  a  claim  which  is  not  pre- 
sented to  the  executor  or  administrator  within  six  months  from  the  nrst 
publication  of  such  notice,  the  executor  or  administrator  shall  not  be  charge- 
able for  any  assets  or  moneys  that  he  may  have  paid  in  satisfaction  of  any 
lawful  claims,  or  of  any  legacies,  or  in  making  distribution  to  the  next  of 
kin  before  such  suit  was  commenced. 

Am'd  by  chap.  686  of  1893. 

§  2719.  Payment  of  debts.  Every  executor  and  administrator  must 
proceed  with  diligence  to  pay  the  debts  of  the  deceased  according  to  the 
following  order: 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  TJnit^  States. 

2.  Taxes  assessed  on  the  property  of  the  deceased  previous  to  his  death. 

3.  Judgments  docketed,  and  decrees  entered  against  the  deceased  accord- 
ing to  the  priority  thereof  respectively. 

4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills  and  unliqui- 
dated demands  and  accounts. 

Preference  shall  not  be  given  in  the  i)ayment  of  a  debt  over  other  debts 
of  the  same  class,  except  those  specified  in  the  third  class.     A  debt  due  and 
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payable  shall  not  be  entitled  to  a  preference  oyer  debts  not  due.  The  com* 
mencement  of  a  suit  for  the  recovery  of  a  debt  or  the  obtaining  a  judgment 
thereon  against  the  executor  or  administrator  shall  not  entitle  such  debt  to 
preference  over  others  of  the  same  class.  Debts  not  due  m^y  be  paid 
according  to  the  class  to  which  they  belong,  after  deducting  a  rebate  of 
legal  interest  on  the  sum  paid  for  the  unexpired  term  of  credit  without 
interest.  An  executor  or  administrator  shall  not  satisfy  his  own  debt  or 
claim  out  of  the  property  of  the  deceased  until  proved  to  and  allowed  l«y 
the  surrogate;  and  it  shall  not  have  preference  over  others  of  the  same  class. 
Preference  may  be  given  by  the  surrogate  to  rents  due  or  accruing  on  leases 
held  by  the  testator  or  intestate  at  the  time  of  his  death,  over  debts  of  the 
fourth  class,  if  it  appear  to  his  satisfaction  that  such  preference  will  benetic 
the  estate  of  the  testator  or  intestate.  The  surrogate  may  authorize  the 
executor  or  administrator  to  conipromise  or  compound  a  debt  or  claim,  on 
application,  and  for  ^ood  and  sufficient  cause  shown,  and  to  sell  at  public 
auction,  on  such  notice  as  the  surrogate  prescribes,  any  uncollectible,  stale 
or  doubtful  debt  or  claim  belonging  to  the  estate;  but  any  party  interested 
in  the  final  settlement  of  the  estate  may  show  on  such  settlement  that  such 
debt  or  claim  was  fraudulently  or  negligently  compromised  or  compounded. 

Am'd  by  chap.  686  of  1898. 

§  2720.  Apportionment  of  rents,  annuities  and  dividends.  All 
rents  reserved  on  any  lease  made  after  June  seventh,  eighteen  hundred  and 
seventy-five,  and  all  annuities,  dividends  and  other  payments  of  every 
description  made  payable  or  becoming  due  at  fixed  periods  under  any  instru- 
ment executed  after  such  date,  or,  being  a  last  will  and  testament  that  takes 
effect  after  such  date,  shall  be  apportioned  so  that  on  the  death  of  any  per- 
son interested  in  such  rents,  annuities,  dividends  or  other  such  payments, 
or  in  the  estate  or  fund  from  or  in  respect  to  which  the  same  issues  or  is 
derived,  or  on  the  determination  by  any  other  means  of  the  interest  of 
any  such  person,  he,  or  his  executors,  administratoi*s  or  assies,  shall  be 
entitled  to  a  proportion  of  such  rents,  annuities,  dividends  and  other  pay- 
ments, according  to  the  time  which  shall  have  elapsed  from  the  commence- 
ment or  last  period  of  payment  thereof,  as  the  case  may  be,  including  the 
day  of  the  oeath  of  such  person,  or  of  the  determination  of  his  or  her 
interest,  after  making  allowance  and  deductions  on  account  of  charges 
on  such  rents,  annuities,  diyidends  and  other  payments.  Every  such  person 
or  his  executors,  administrators  or  assigns  shall  have  the  same  remeaies  at 
law  and  in  equity  for  recovering  such  apportioned  parts  of  such  rents, 
annuities,  dividends  and  other  payments,  when  the  entire  amount  of  which 
such  apportioned  parts  form  part,  become  due  and  payable  and  not  before, 
as  he  or  they  would  haye  had  for  recovering  and  obtaining  such  entire  rents, 
annuities,  dividends  and  other  payments,  if  entitled  thereto;  but  the  per- 
sons liable  to  pay  rentd  reserved  by  any  lease  or  demise,  or  the  real  property 
comprised  therein  shall  not  be  resorted  to  for  such  apportioned  parts,  but 
the  entire  rents  of  which  such  apportioned  parts  form  parts,  must  be  col- 
lected and  recovered  by  the  person  or  persons  who,  but  for  this  section,  or 
chapter  five  hundred  and  forty-two  of  the  laws  of  eighteen  hundred  and 
seventy-five,  would  have  been  entitled  to  the  entire  rents;  and  such  portions 
shall  be  recoverable  from  such  person  or  persons  by  the  parties  entitled  to 
the  same  under  this  section.  This  section  shall  not  apply  to  any  case  in 
which  it  shall  be  expresslv  stipulated  that  no  apportionment  be  made, 
or  to  any  sums  made  payable  in  policies  of  insurance  of  any  description. 

Aiu'd  by  chap.  686  of  1893. 
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§  2721.  Payment  of  legacies.  No  le^y  shall  be  paid  by  any  execu- 
tor or  admiDistrator  antil  after  the  expiration  of  one  year  from  the  time  of 
granting  letters  testamentary  or  of  administration,  unless  directed  by  the 
will  to  be  sooner  paid.  If  directed  to  be  sooner  paid,  the  executor  or  ad- 
ministrator may  require  a  bond,  with  two  sufficient  sureties,  conditioned, 
that  if  debts  against  the  deceased  duly  appear,  and  there  are  not  other 
assets  to  pay  the  same,  and  no  other  assets  sufficient  to  pay  other  legacies, 
then  the  legatees  will  refund  the  legacy  so  paid,  or  such  ratable  portion 
thereof  with  the  other  legatees,  as  may  be  necessary  for  the  payment  of 
such  debts,  and  the  proportional  parts  of  such  other  legacies,  if  there  be  any, 
and  the  costs  and  charges  incurred  by  reason  of  the  payment  to  such  lega- 
tee, and  that  if  the  probate  of  the  will,  under  which  such  legacy  is  paid,  be 
revoked,  or  the  will  declared  void,  that  such  legatee  will  refund  the  whole 
of  such  legacy,  with  interest,  to  the  executor  or  administrator  entitled 
thereto.  After  the  expiration  of  one  year,  the  executors  or  administrators 
must  discharge  the  specific  legacies  bequeathed  by  the  will  and  pay  the 
general  legacies,  if  there  be  assets.  If  there  are  not  sufficient  assets,  then  an 
abatement  of  the  general  legacies  must  be  made  in  equal  proportions.  Such 
payment  shall  be  enforced  by  the  surrogate  in  the  same  manner  as  the  re- 
turn of  an  inventory,  and  by  a  suit  on  the  bond  of  such  executor  or  admin- 
istrator whenever  directed  by  the  surrogate. 

Am'd  by  chap.  686  of  1893. 

ARTICLE  SECOND. 

ACCfOUWTING;  AND  SETTLEMENT  OP  THE  ESTATE. 

BBcnON  2722.  Petition  to  compel  payment ;  hearing :  decree. 

2728.  Decree  for  payment  of  legacy,  et  cetera,  on  giving  secniity. 

2724.  Proceedings  for  neglect  to  set  apart  exempt  property  ;  proceedings  upon 

judicial  settlement. 

2725.  Intermediate  accounting. 

2726.  When  snrroc;ate  may  require  judicial  settlement  of  account. 

2727.  Citation ;  order  to  account  and  proceedings  thereon. 

2728.  Executor's  petition  for  judicial  settlement,  citation  and  hearing. 

2729.  Affidavit  to  account ;  vouchers  ;  examination  of  accounting  party. 

2730.  Commissions  of  executor  or  administrator. 

2781.  Determination  of  claims  by  surrogate ;  suspension  of  statute  of  limita- 

tions in  certain  cases. 

2782.  Order  of  distribution. 
2738.  Advancements. 

2734.  Estates  of  married  women. 

2785.  Accounting  party  to  be  examined,  etc. 

2786.  Compensation  of  several  executors  or  administrators. 

2787.  When  compensation  not  allowed. 

2738.  One  compensation  allowed  on  different  letters. 
2789.  Surrogate  may  determine  certain  claims. 

2740.  Effect  of  the  statute  of  limitations  on  such  claims. 

2741.  Surrogate  may  allow  for  property  lost,  etc. 

2742.  Elffect  of  judicial  settlement  of  account. 

2743.  Decree  for  payment  and  distribution. 

2744.  Id. ;  when  specific  property  may  be  delivered. 

2745.  Id. ;  when  money  may  be  retained. 

2746.  Id. ;  share  of  infant. 

2747.  Legacy,  etc.,  to  unknown  persons  to  be  paid  into  state  treasury. 

2748.  When  legacy,  etc. ,  to  be  paid  to  county  treasurer. 

§  2722.  Petition  to  compel  payment ;  hearing  ;  decree.  In  either 
of  the  following  cases  a  petition  may  be  presented  to  the  surrogate's  court, 
praying  for  a  decree,  directing  an  executor  or  administrator  to  pay  the 
petitioner's  claim,  and  that  he  be  cited  to  show  cause  why  such  a  decree 
should  not  be  made  : 
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1.  By  a  creditor,  for  the  paymeut  of  a  debt,  or  of  its  just  propoiftional 
part^  at  any  time  after  six  months  have  expired  since  letters  were  granted. 

2.  By  a  person  entitled  to  a  legacy,  or  any  other  pecuniary  provision  under 
the  will,  or  a  distributive  share,  for  the  payment  or  satisfaction  thereof,  or 
of  its  jnst  proportional  part,  at  any  time  after  one  year  has  expired  since 
letters  were  granted. 

On  the  presentation  of  such  a  petition,  the  surrogate  must  issue  a  citation 
accortUngly;  and  on  the  return  tliereof,  he  must  make  such  a  decree  in  tte 
premises  as  justice  requires.  But  in  either  of  the  following  cases  the  decree 
must  dismiss  the  petition  without  prejudice  to  an  action  or  an  accounting, 
in  behalf  of  the  petitioner: 

1.  When  an  executor  or  administrator  file^a  written  answer,  duly  veri- 
fied, setting  forth  facts  which  show  that  it  is  douDttui  wneiner  the'peH- 
tioner's  claim  is  vaiia  ana  legal,  and  denying  its  validity  or  legality,  abso- 
lutely, or  on  information  and  belief. 

2.  Where  it  is  not  proved,  to  the  satisfaction  of  the  surrogate,  that  there 
is  money  or  other  personal  property  of  the  estate,  applicable  to  the  payment 
or  satisfaction  of  the  petitionees  claim,  and  which  may  be  so  applied,  with-, 
out  injuriously  afFecting  the  rights  of  others,  entitled  to  priority  or  equality 
of  payment  or  satisfaction. 

Am'd  by  chap.  686  of  1893. 

Code,  |§  2717,  2718,  consolidated. 

§  2723.  Decree  for  payment  of  legacy,  et  cetera,  on  giving  secu- 
rity. In  a  ca£e  specified  in  subdivision  second  of  the  last  section,  the  surro* 
gate  may,  in  his  discretion,  entertain  the  petition,  at  any  time  after  letters 
are  granted,  although  a  year  has  not  expired.  In  such  a*^case,  if  it  appears, 
on  the  return  of  the  citation,  that  a  decree  for  payment  may  be  made,  as 
prescribed  in  the  last  section;  and  that  the  amount  of  money  and  the  value 
of  the  other  property  in  the  hands  of  the  executor  or  administrator  applica- 
ble to  the  payment  of  debts,  legacies  and  expenses,  exceed,  by  at  least  one- 
third,  the  amount  of  all  known  debts  and  claims  against  the  estate,  of  all 
legacies  which  are  entitled  to  priority  over  the  petitioner's  claim  and  of  all 
legacies  or  distributive  shares  of  the  same  class;  and  that  the  payment  or 
satisfaction  of  the  legacy,  pecuniary  provision  or  distributive  share,  or  some 
part  thereof,  is  necessary  for  the  support  or  education  of  the  petitioner;  the 
surrogate  may,  in  his  discretion,  make  a  decree  directing  payment  or  satis- 
faction accordingly,  on  the  filing  of  a  bond,  approved  by  the  surrogate, 
conditioned  as  prescribed  by  law,  with  respect  to  a  bond  which  an  executor 
or  an  administrator  with  the  will  annezea  may  require  from  a  legatee,  on 
payment  or  satisfaction  of  a  legacy,  before  the  expiration  of  one  year  from 
the  time  when  letters  were  issued,  pursuant  to  a  dii'ection  to  that  effect 
contained  in  the  will. 

Am'd  by  chap.  686  of  1898. 

Code,  §  2719,  unchanged. 

§  2724.  Proceedings  for  neglect  to  set  apart  exempt  property ; 
proceedings  upon  judicial  settlement.  Where  an  executor  or  adminis- 
trator has  failed  to  set  apart  property  for  a  surviving  husband,  wife  or 
child,  as  prescribed  by  law,  the  person  aggrieved  may  present  a  petition  to 
the  surrogate's  court,  setting  forth  the  failure  and  praying  for  a  decree, 
requiring  such  executor  or  administrator  to  set  apart  the  property  accord- 
ingly; or,  if  it  has  been  lost,  injured  or  disposed  of,  to  pay  the  value  thereof, 
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or  the  amount  of  the  injary  thereto^  and  that  he  be  cited  to  show  cause 
why  such  a  decree  should  not  be  made.  If  the  surrogate  is  of  the  opinion 
that  sufficient  cause  is  shown,  he  must  issue  a  citation  accordingly.  On  the 
return  of  the  citation,  the  surrogate  must  make  such  a  decree  in  the 
premises  as  justice  requires.  In  a  proper  case,  the  decree  may  require  the 
executor  personally  to  pay  the  value  of  the  jproperty,  or  the  amount  of  the 
injury  thereto.  The  decree,  made  on  a  judicial  settlement  of  the  account 
of  an  executor  or  administrator,  may  award  to  a  surviving  husband,  wife 
or  child,  the  same  relief  which  majr  be  awarded  in  his  or  her  favor,  on  a 
petition  presented  as  prescribed  in  this  section. 

Am'd  by  chap.  686  of  1898. 

Code,  g§  2720,  2721,  consolidated. 

g  2735.  Intermediate  accounting.  An  executor  or  administrator  at 
any  time,  may,  voluntarily,  file  in  the  surrogate's  office  an  intermediate 
account,  and  tne  vouchers  m  support  of  the  same.  In  either  of  the  follow- 
ing cases,  the  surrogate  may,  in  his  discretion,  make  an  order,  requiring  an 
executor  or  administrator  to  render  an  intermediate  account: 

1.  Where  an  application  for  an  order,  permitting  an  execution  to  issue  on 
a  judgment  a^iDst  the  executor  or  administrator,  has  been  made  by  the 
judgment  creaitor,  as  prescribed  in  section  eighteen  hundred  and  twenty- 
six  of  this  act. 

2.  On  the  return  of  a  citation,  issued  on  the  petition  of  a  judgment 
creditor,  praying  for  a  decree,  granting  leave  to  issue  an  execution  on  a 
judgment  rendered  against  the  decedent  in  his  lifetime,  as  prescribed  in 
section  thirteen  hundred  and  eighty-one  of  this  act. 

3.  On  the  return  of  a  citation,  issued  on  the  petition  of  a  creditor,  or 
person  entitled  to  a  legacy,  or  other  pecuniary  provision,  or  a  distributive 
share,  praying  for  a  decree  directing  payment  thereof,  as  prescribed  in 
section  twenty-seven  hundred  and  twenty-two  of  this  act. 

4.  Where  eighteen  months  have  elapsed  since  letters  were  isssued,  and  no 
special  proceeding,  on  a  petition  for  a  judicial  settlement,  of  the  executor's 
or  administrator's  account  is  pending. 

Am'd  by  chap.  686  of  1893. 

Code,  §§  2722,  2723,  consolidated. 

§  2726.  When  surrogate  may  require  judicial  settlement  of  ac- 
count. In  either  of  the  following  cases,  the  surrogate's  court  may,  from 
time  to  time,  compel  a  judicial  settlement  of  the  account  of  an  executor  or 
administrator. 

1.  Where  one  year  has  expired  since  letters  were  issued  to  him. 

2.  Where  letters  issued  to  him  have  been  revoked,  or,  for  any  other 
reason,  his  powers  have  ceased. 

3.  Where  a  decree  for  the  disposition  of  real  property,  or  of  an  interest  in 
real  property,  has  been  made,  as  prescribed  in  title  fifth  of  this  chapter,  and 
the  property,  or  a  part  thereof,  has  been  disposed  of  by  him  pursuant  to  the 
decree. 

4.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of  the  decedent's  real 
property,  or  the  rents,  profits  or  proceeds  thereof,  pursuant  to  a  power  con- 
tained in  the  decedent's  will,  where  one  year  has  elapsed  since  letters  were 
issued  to  him.  The  surrogate's  court  may  compel  a  judicial  settlement  of  the 
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account  of  a  temporary  administrator  at  any  time.  It  may  also  compel  a 
judicial  settlement  of  the  accoant  of  a  freeholder^  appointed  to  dispose  of  a 
decedent's  real  property,  or  interest  in  real  property,  as  prescribed  in  title 
fifth  of  this  chapter,  in  like  manner  as  where  the  same  has  been  disposed  of 
by  the  executor  or  administrator. 

Am'd  by  chap.  686  of  1893. 

§§  2724,  2725,  consolidated. 

r 
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§  2727.  Citation ;  order  to  account  and  proceedings  thereon.    A 

petition^  praying  for  the  judicial  settlement  of  an  account,  and  that  the 
executor  or  administrator  be  cited  to  show  cause  why  he  should  not  render 
and  settle  his  account,  may  be  presented,  in  a  case  prescribed  in  the  last 
section,  by  a  creditor  or  a  person  interested  in  the  estate  or  fund,  including 
a  child  born  after  the  making  of  a  will;  or  by  any  person,  in  behalf  of  an  infant 
so  interested  ;  or  by  a  surety  iu  the  official  bond  of  the  person  required  to 
account,  or  the  legal  representative  of  such  a  surety.  On  the  presentation 
of  such  a  petition,  a  citation  must  be  issued  accordingly  ;  except  that  in  a 
case  specified  in  subdivision  first  of  the  last  section,  if  the  petition  is  pre* 
sented  within  eighteen  months  after  letters  were  issued  to  tne  executor  or 
administrator,  the  surrogate  may  entertain  or  decline  to  entertain  it,  in  his 
discretion.  On  the  return  of  a  citation  issued  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  if  the  executor  or  administrator  fails  either 
to  appear,  or  to  show  good  cause  to  the  contrai-y,  or  to  present  in  a  proper 
case,  a  petition  as  prescribed  in  the  next  section,  an  order  must  be  mtide, 
directing  him  to  account  within  such  a  time,  and  in  such  a  manner  as  the 
surrogate  prescribes,  and  to  attend,  from  time  to  time,  before  the  surrogate, 
for  that  purpose.  The  executor  or  administrator  is  bound  by  such  an  order, 
without  service  thereof.  If  he  disobeys  it  the  surrogate  piay  issue  a  warrant 
of  attachment  against  him,  and  his  letters  may  be  revoked,  as  where  a  war- 
rant of  attachment  is  issued  to  compel  the  return  of  an  inventory.  If  it  ap- 
pears that  there  is  a  surplus,  distributable  to  creditors  or  persons  interested, 
the  surrogate,  at  any  time,  may  issue  a  supplemental  citation,  directed  ta 
the  persons  who  must  be  cited,  on  the  petition  of  an  executor  or  adminis- 
trator for  a  judicial  settlement  of  his  account,  and  requiring  them  to  attend 
the  accounting.  On  the  return  of  a  citation  issued  as  prescribed  in  either 
of  the  foregoing  sections  of  this  article,  if  one  year  has  expired  since  letters 
were  issued  to  the  executor  or  administrator,  he  may  present  a  petition 
as  prescribed  in  the  next  section.  A  citation  issued  on  such  a  petition  need 
not  be  directed  to  the  petitioner  in  the  special  proceeding  pending  against 
the  executor  or  administrator ;  but  the  hearing  of  that  proceeding  must  be 
adjourned  until  the  return  of  the  citation  so  issued  ;  when  the  two  proceed- 
ings must  be  consolidated.  The  consolidation  does  not  affect  any  power  of 
the  surrogate,  which  might  be  exercised  in  either  proceeding, 

Am'd  bj  cbap.  686  of  1898. 

Code,  §§  2726,  2727  and  2728,  consolidated. 

§  2728.  Executor's  petition  for  judicial  settlement^  citation  and 
hearing^.  At  any  time  after  the  expiration  of  one  year  since  letters  were 
issued  to  an  executor  or  administrator,  he  may  present  to  the  surrogate's 
court  a  written  petition,  duly  verified,  praying  that  his  account  maj  be 
judicially  settled;  and  that  the  creditors,  or  persons  claiming  to  be  creditors 
of  the  decedent,  and  the  decedent's  husband  or  wife,  next  of  kin  and 

5eok 


§  2729.  SURROGATES'  COURTS.  Tit.  4,  Ch.  18. 

legatees,  if  any;  or^  if  either  of  those  persons  has  died,  his  executor  or  ad- 
ministratoVy  if  any,  may  be  cited  to  attend  the  settlement.  If  one  of  two  or 
more  co-executors  or  co-administrators  presents  a  })etition  for  a  judicial 
settlement  of  his  separate  account,  it  must  pray  that  his  co-executors  or  co- 
administrators may  also  be  cited.  On  presentation  ^f  a  petition,  as  pre- 
scribed in  this  section,  the  surrogate  must  issue  a  citation  accordingly.  On 
the  return  of  a  citation,  issued  as  prescribed  in  this  section^  the  surrogate 
must  take  the  account,  and  hear  the  allegations  and  proofs  of  the  parties 
respcicting  the  same.  Any  party  may  contest  the  account,  with  respect 
to  a  matter  affecting  his  interest  in  the  settlement  and  distribution  of  the 
estate.  And  any  party  may  contest  an  intermediate  account,  rendered 
under  section  twenty-seVen  hundred  and  twenty-five  of  this  act,  in  case  the 
same  shall  not  be  consolidated  pursuant  to  section  twenty-seven  hundred  and 
twenty-seven  of  this  act  A  creditor,  or  a  person  interested  in  the  estate, 
although  not  cited,  is  entitled  to  appear  on  the  hearing  and  thus  make 
himseli  a  party  to  the  proceeding.  When  letters  issued  to  an  executor  or 
administrator  have  been  revoked,  he  may  present  to  the  surrogate's  court  a 
written  petition,  duly  verified,  praying  that  his  account  be  judicially  settled, 
and  that  his  successor,  if  a  successor  has  been  appointed,  and  the  other 
persons  specified  in  this  section,  be  cited  to  attend  the  settlement. 

Am'd  bj  chap.  686  of  1893. 

Code,  §§  2729,  2730,  2731  and  2732,  consolidated. 

§  2729.  Affidavit  to  account  *  vouchers ;  examination  of  account- 
ing party.  To  each  account  filed  with  the  surrogate,  as  prescribed  in  this 
article,  must  be  appended  the  affidavit  of  the  accounting  party,  to  the  effect 
that  the  account  contains,  according^  to  the  best  of  his  knowledge  and  be- 
lief, a  full  and  true  statement  of  all  his  receipts  and  disbursements  on  ac- 
count of  the  estate  of  the  decedent,  and  of  all  money  and  other  property 
belonging  to  the  estate,  which  have  come  to  his  hands,  or  been  received  by 
any  other  person,  by  his  order  or  authority,  for  his  use,  and  that  he  does 
not  know  of  any  error  or  omission  in  the  account,  to  the  prejudice  of  any 
creditor  of,  or  person  interested  in,  the  estate  of  the  decedent.  On  an  ac- 
counting by  an  executor  or  administrator,  the  accounting  party  must  pro- 
duce and  file  a  voucher  for  every  payment,  except  in  one  of  the  following 
cases: 

1.  He  may  be  allowed,  without  a  voucher,  any  proper  item  of  expendi- 
ture, not  exceeding  twenty  dollars,  if  it  is  supported  by  his  own  uncontra- 
dicted oath,  stating  positively  the  fact  of  payment,  and  specifying  when  and 
to  whom  the  payment  was  made;  but  all  the  items  so  allowed  against  an 
estate,  on  all  the  accountings  of  all  the  executors  or  admmistrators,  shall 
not  exceed  five  hundred  dollars. 

2.  If  he  proves,  by  his  own  oath  or  another's  testimony,  that  he  did  not 
take  a  voucner  when  he  made  the  payment,  or  that  the  voucher  then  taken 
by  him  has  been  lost  or  destroyed,  he  may  be  allowed  any  item,  the  pay- 
ment of  which  he  satisfactorily  proves  by  the  testimony  of  the  person  to 
whom  he  made  it;  or,  if  that  person  is  dead  or  cannot,  after  dilijjent  search, 
be  found,  by  any  competent  evidence  other  than  his  own  oath  or  that  of  his 
wife.  But  an  allowance  cannot  be  made,  as  specified  in  this  section,  unless 
the  surrogate  is  satisfied  that  the  charge  is  correct  and  just.  The  surro- 
gate may,  at  any  time,  make  an  order  requiring  the  accounting  party  to 
make  And  file  his  account,  or  to  attend  and  be  examined  under  oath,  touch- 
ing his  receipts  and  disbursements,  or  touching  any  other  matter  relating 
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to  nis  administratioa  of  the  estate,  or  any  act  done  by  him  under  color  of 
his  letters,  or  after  the  decedent^s  death  and  before  the  letters  were  issued, 
or  touching  any  personal  property  owned  or  held  by  the  decedent  at 
the  time  of  his  death.  No  profit  shall  be  made  by  an  executor  or  adminis- 
trator  by  the  increase,  nor  shall  he  sustain  any  loss  by  the  decrease,  without 
his  fault,  of  any  part  of  the  estate;  but  he  shall  account  for  such  increase, 
and  be  allowed  for  such  decrease  on  the  settlement  of  his  accounts.  On 
the  judicial  settlement  of  the  account  of  an  executor  or  administrator,  the 
surrogate  may  allow  the  accounting  party  for  property  of  the  decedent  per- 
ished or  lost  without  the  fault  of  the  accounting  party. 

^m'd  by  cliap.  686  of  1893. 

Code,  §§  2733,  2734,  2735  and  2741,  consolidated. 

§  2730.  Commissions  of  executor  or  administrator.  On  the  set- 
tlement of  the  account  of  an  executor  or  administrator,  the  surrogate  must 
allow  to  him  for  his  services,  and  if  there  be  more  than  one,  apportion  amon^ 
them  according  to  the  services  rendered  by  them  .respectively,  over  and 
above  his  or  their  expenses: 

For  receiving  and  paying  out  all  sums  of  money  not  exceeding  one  thou- 
sand dollars,  at  the  rate  of  five  per  centum. 

.  For  receiving  and  paying  out  any  additional  sums  not  amounting  to  more 
than  ten  thousand  dollars,  at  the  rate  of  two  and  one-half  per  centum. 

For  all  sums  above  eleven  thousand  dollars,  at  the  rate  of  one  per  cen- 
tum. 

In  all  cases  such  allowance  must  be  made  for  their  actual  and  necessary 
expenses  as  appears  jnst  and  reasonable.  If  the  value  of  the  personal  prop- 
erty of  the  decedent  amounts  to  one  hundred  thousand  dollars  or  more, 
over  all  his  debt^,  each  executor  or  administrator  is  entitled  to  the  full  com- 
pensation on  principal  and  income  allowed  herein  to  a  sole  executor  or  ad- 
ministrator, unless  there  are  more  than  three,  in  which  case  the  compensa- 
tion to  which  three  would  be  entitled  must  be  apportioned  among  them  ac- 
cordinff  to  the  services  rendered  by  them  respectively,  and  a  like  apportion- 
ment snail  be  made  in  all  cases  where  there  shall  be  more  than  one  executor 
or  administrator.  Where  the  will  provides  a  specific  compensation  to  an  ex- 
ecutor or  administrator,  be  is  not  entitled  to  any  allowance  for  his  services, 
unless,  by  a  written  instrument  filed  with  the  surrogate,  he  renounces  the 
specific  compensation.  Where  successive  or  different  letters  are  issued  to 
the  same  person,  on  the  estate  of  the  same  decedent,  including  a  case  where 
letters  testamentary,  or  letters  of  general  administration,  are  issued  to  a 
person  who  has  been  previously  appointed  a  temporary  administrator,  he  is 
entitled  to  compensation  in  one  capacity  only,  at  his  election,  except  that 
where  he  has  received  compensation  in  one  capacity,  he  is  entitled  to  the 
excess,  if  any>  of  the  compensation  allowed  by  law,  above  the  sum  which 
he  has  already  received  in  the  Other  capacity. 

AmM  by  chap.  686  of  1898. 

Code,  §§  2736,  2737,  2738,  consolidated. 

§  2731.  Determination  of  claims  by  surrogate ;  suspension  of 
statute  of  limitations  in  certain  cases*  On  the  judicial  settlement  of 
the  account  of  an  executor  or  administrator,  he  may  prove  any  debt  owing 
to  him  by  the  decedent.  Where  a  contest  arises  between  the  accounting 
party  and  any  of  the  other  parties,  respecting  property  alleged  to  belong 
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to  the  estate^  but  to  which  the  accounting  party  lays  claim  ;  or  respecting 
a  debt  alleged  to  be  due  by  the  accounting  party  to  the  decedent,  or 
by  the  decedent  to  the  accounting  party ;  the  contest  must  be  tried  and 
determined  in  the  same  manner  as  any  other  issue  arising  in  the  surro- 
gate's court.  From  the  death  of  the  decedent,  until  the  first  judicial 
settlement  of  an  account  of  his  executor  or  administrator,  the  running  of 
the  statute  of  limitations,  against  a  debt  due  from  the  decedent  to  the  ac- 
counting party,  or  any  other  cause  of  action,  in  favor  of  the  latter  against 
the  decedent,  is  suspended,  unless  the  accounting  party  was  appointed  on 
the  revocation  of  former  letters  issued  to  another  person ;  in  which  case, 
the  running  of  the  statute  is  so  suspended,  from  the  grant  of  letters  te  him, 
until  the  Srst  judicial  settlement  of  his  account.  After  the  first  judicial 
settlement  of  tne  account  of  an  executor  or  administrator,  the  statute  of 
limitations  begins  again  to  run  against  a  debt  due  to  him  from  the  de- 
cedent, or  any  other  cause  of  action  in  his  favor  against  the  decedent 

Am'd  by  chap.  686  of  1893. 

Code,  §§  2739,  2740,  consolidated. 

§  2732.  Order  of  distribution.  If  the  deceased  died  intestate,  tne  sur- 
plus of  his  personal  property  after  payment  of  debts  ;  and  if  he  left  a  will, 
such  sui*plns,  after  the  payment  of  debts  and  legacies,  if  not  bequeathed, 
must  be  distributed  to  his  widow,  children,  or  next  of  kin,  in  manner  fol- 
lowing : 

1.  One-third  part  to  the  widow,  and  the  residue  in  equal  portions  among 
the  children,  and  such  persons  as  legally  represent  the  children  if  any  of 
them  have  died  before  tne  deceased. 

2.  If  there  be  no  children,  nor  any  legal  representatives  of  them,  then 
one-half  of  the  whole  surplus  shall  be  allotted  to  the  widow,  and  the  other 
half  distributed  to  the  next  of  kin  of  the  deceased,  entitled  under  the  pro- 
visions of  this  section. 

3.  If  the  deceased  leaves  a  widow,  and  no  descendant,  parent,  brother  or 
sister,  nephew  or  niece,  the  widow  shall  be  entitled  to  the  whole  surplus  ; 
but  if  there  be  a  brother  or  sister,  nephew  or  niece,  and  no  descendant  or 
parent,  the  widow  shall  be  entitled  to  one-half  of  the  surplus  as  above  pro- 
vided, and  to  the  whole  of  the  residue  if  it  does  not  exceed  two  thousand 
dollars  ;  if  the  residue  exceeds  that  sum,  she  shall  receive  in  addition  to  the 
one-half,  two  thousand  dollars;  and  the  remainder  shall  be  distributed  to 
the  brothers  and  sisters  and  their  representatives. 

4.  If  there  be  no  widow,  the  whole  surplus  shall  be  distributed  equally  to 
and  among  the  children,  and  snch  as  legally  represent  them. 

5.  If  there  be  no  widow,  and  no  children,  and  no  representatives  of  a 
child,  the  whole  surplus  shall  be  distributed  te  the  next  of  kin,  in  equal  de- 
gree to  the  deceased,  and  their  legal  representatives. 

6.  If  the  deceased  leave  no  children  and  no  representatives  of  them,  and 
no  father,  and  leave  a  widow  and  a  mother,  the  half  not  distributed  to  the 
widow  shall  be  distributed  in  equal  shares  to  his  mother  and  brothers  and 
sisters,  or  the  representatives  of  such  brothers  and  sisters  ;  and  if  there  be 
no  widow,  the  whole  surplus  shall  be  distributed  in  like  manner  to  the 
mother,  and  to  the  brothers  and  sisters,  or  the  representatives  of  such 
brothers  and  sisters'. 

7.  If  the  deceased  leave  a  father  and  no  child  or  descendant,  the  father 
shall  take  one-half  if  there  be  a  widow,  and  the  ^hole,  if  there  be  no 
widow, 
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8.  If  the  deceased  leave  a  mother,  and  no  child,  descendant^  father, 
brother,  sister,  or  representative  of  a  brother  or  sister,  the  mother,  if  there 
be  a  widow,  shall  take  one-half;  and  th^  whole,  if  there  be  no  widow. 

9.  If  the  deceased  was  illegitimate  and  leave  a  mother,  and  no  child,  or 
descendant,  or  widow,  snch  mother  shall  take  the  whole  and  shall  be 
entitled  to  letters  of  administration  in  exclasion  of  all  other  persons.  If 
the  mother  of  snch  deceased  be  dead,  the  relatives  of  the  deceased  on  the 
part  of  the  mother  shall  take  in  the  same  manner  as  if  the  deceased  had 
been  legitimate,  and  be  entitled  to  letters  of  administration  in  the  same 
order. 

10.  Where  the  descendants,  or  next  of  kin  of  the  deceased,  entitled  to 
share  in  his  estate,  are  all  in  equal  degree  to  the  deceased,  their  shares  shall 
be  equal. 

11.  When  such  descendants  or  next  of  kin  are  of  unequal  deerees  of  kin- 
dred, the  surplus  shall  be  apportioned  among  those  entitled  thereto, 
according  to  their  respective  stocks;  so  that  those  who  take  in  their  own 
right  sh^l  receive  equal  shares,  and  those  who  take  by  representation  shall 
receive  the  share  to  which  the  parent  whom  they  represent,  if  living,  would 
have  been  entitled. 

12.  No  representation  shall  be  admitted  among  collaterals,  after  brothers' 
and  sisters'  children. 

13.  Belatives  of  the  half-blood,  snail  take  equally  with  those  of  the  whole 
blood  in  the  same  degree;  and  the  representatives  of  such  relatives  shall 
take  in  the  same  manner  as  the  representatives  of  the  whole  blood. 

14.  Descendants  and  next  of  kin  of  the  deceased,  begotten  before  his 
death,  but  born  thereafter,  shall  take  in  the  same  manner  as  if  they  had 
been  born  in  the  life-time  of  the  deceased,  and  had  survived  him. 

Am'd  by  cliap.  686  of  1893. 

§  2733.  Advancements.  If  any  child  of  such  deceased  person  have 
been  advanced  by  the  deceased,  by  settlement  or  portion  of  real  or  personal 
property,  the  value  thereof  shall  be  reckoned  with  that  part  of  the  surplus 
of  the  personal  propcrtv>  which  remains  to  be  distributed  among  the 
children;  and  if  such  advancement  be  equal  or  superior  to  the  amount, 
which,  according  to  the  preceding  section,  would  be  distributed  to  such 
child,  as  his  share  of  such  surplus  and  advancement,  such  child  and  his 
descendants  shall  be  excluded  from  any  share  in  the  distribution  of  such 
surplus.  If  such  advancement  be  not  ec^ual  to  such  amount,  such  child,  or 
his  descendants,  shall  be  entitled  to  receive  so  much  only,  as  is  sufficient  to 
make  all  the  shares  of  all  the  children,  in  such  surplus  and  advancement,  to 
be  equal,  as  near  as  can  be  estimated.  The  maintaining  or  educating,  or 
the  giving  of  money  to  a  child,  without  a  view  to  a  portion  or  settlement  in 
life,. shall  not  be  deemed  an  advancement,  within  the  meaning  of  this  sec- 
tion, nor  shall  the  foregoing  provisions  of  this  section  apply  in  any  case 
where  there  is  any  real  property  of  the  intestate  to  descend  to  his  heirs. 
Where  there  is  a  surplus  oi  personal  property  to  be  distributed,  and  the 
advancement  consisted  of  pei-sonal  property,  or  where  a  deficiency  in  the 
adjustment  of  an  advancement  of  real  property  is  chargeable  on  personal 
property,  the  decree  for  distribution,  in  the  surrogate's  court,  must  adjust 
all  the  advancements  which  have  not  been  previously  adjusted  by  the  judg- 
ment of  a  court  of  competent  jurisdiction.  For  that  purpose,  if  any  person 
to  be  affected  by  the  decree,  is  not  a  party  to  the  proceeding,  the  surrogate 
must  cause  him  to  be  brought  in  by  a  supplemental  citation. 

Am'd  by  cbap.  686  of  1898. 
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§  2734.  Estates  of  married  women.  The  provisions  of  this  article 
respecting  -the  distribution  of  property  of  deceased  persons  apply  to  the 
personal  property  of  married  women  dying,  leaving  descendants  them  sur- 
viving. The  husband  of  any  such  deceased  married  woman  shall  be  entitled 
to  the  same  distributive  share  in  the  personal  property  of  his  wife  to  which 
a  widow  is  entitled  in  the  personal  property  oi  her  husband  by  the  provis- 
ions of  this  article  and  no  more. 

Am*d  bj  chap.  686  of  189a 

§  2735.  Accounting  party  to  be  examined,  etc.  The  surrogate  mav, 
at  any  time,  make  an  order  requiring  the  accounting  party  to  make  and  file 
his  account;  or  to  attend  and  be  examined  under  oath,  touching  his  receipts 
and  disbursements;  or  touching  any  other  matter  relating  to  his  adminis- 
tration of  the  estate,  or  any  act  done  by  him  under  color  of  his  letters,  or 
after  the  decedent's  death,  and  before  the  letters  were  issued;  or  touching 
any  personal  property,  owned  or  held  by  the  decedent,  at  the  time  of  his 
death. 

Sections  3735  to  3741,  inclusive,  repealed  bj  chap.  686  of  1898. 

§  2742.  Effect  of  judicial  settlement  of  account.  A  judicial  settle- 
ment of  the  account  of  an  executor  or  administrator,  either  by  the  decree 
of  the  surrogate's  court,  or  upon  an  appeal  therefrom,  is  conclusive  evi- 
dence against  all  the  parties  who  were  duly  cited  or  appeared,  and  all  persons 
deriving  title  from  any  of  them,  at  any  time,  of  the  following  facts,  and 
no  others: 

1.  That  the  items  allowed  to  the  accounting  party,  for  money  paid  to 
creditors,  legatees,  and  next  of  kin,  for  necessary  expenses,  and  for  his 
services,  are  correct. 

2.  That  the  accounting  party  has  been  charged  with  all  the  interest  for 
money  received  by  him,  and  embraced  in  the  account,  for  which  he  was 
legal  ly  accoun table. 

3.  That  the  money  charged  to  the  accounting  party,  as  collected,  is  all 
that  was  collectible,  at  the  time  of  the  settlement,  on  the  debts  stated  in  the 
account. 

4.  That  the  allowances  made  to  the  accounting  party,  for  the  decrease, 
and  the  charges  against  him  for  the  increase,  in  the  value  of  property,  were 
correctly  made. 

§  2743.  Decree  for  payment  and  distribution.    Where  an  account  is 

0  li"^  iJJ^udicially  settled,  as  prescribed  in  this  article,  and  any  part  of  the  estate 
i'  '''I  remains  and  is  ready  to  be  distributed  to  the  creditors,  legatees,  next  of 
^^.'XA^^^(4.kin,  husband,  or  wife  of  the  decedent,  or  their  assigns,  the  decree  must 
•^  J*  direct  the  payment  and  distribution  thereof  to  the  persons  so  entitled, 
.  ^P  j^'^.according  to  their  respective  rights.  If  any  person,  who  is  a  necessary  party 
gftW^  for  that  purpose,  has  not  been  cited  or  has  not  appeared,  a  supplemental 

'^^n   citation  must  be  issued,  as  prescribed  in  section  2727  of  this  act.     Where 

1  j^^/vy».  jT-  I'the  validity  of  a  debt,  claim,  or  distributive  share,  is  not  disputed,  or  has 
.Q  Y'H''^  r^®^  established,  the  decree  must  determine  to  whom  it  is  payable,  the  sum 
' '  to  be  paid  by  reason  thereof,  and  all  other  questions  concerning  the  same. 

With  respect  to  the  matters  enumerated  in  this  section,  the  decree  is  con- 
clusive upon  each  party  to  the  special  proceeding,  who  was  duly  cited  or 
appeared;  and  upon  every  person  deriving  title  from  such  a  party. 
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§  2744.  Id.;  when  specific  property  may  be  delivered.  In  either  of 
the  following  oases,  the  decree  may  direct  the  delivery  of  an  unsold  chattel 
or  the  assignment  of  an  ancollected  demand,  or  any  other  personal  prop- 
erty, to  a  party  or  parties  entitled  to  payment  or  distribntion,  in  lieu  of  the 
money  value  of  the  property: 

1.  Where  all  the  parties  interested,  who  have  appeared,  manifest  their  con- 
sent thereto  by  a  writing  filed  in  the  surrogate's  office. 

2.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of  payment  or 
distribution,  would  cause  a  loss  to  the  parties  entitled  thereta 

The  value  must  be  ascertained,  if  the  consent  does  not  fix  it,  by  an  ap- 
praisement under  oath,  made  by  one  or  more  persons  appointed  by  the  sur- 
rogate for  the  purpose. 

g  2745.  Id.;  when  money  may  be  retained.  Where  an  admitted  debt 
of  the  decedent  is  not  yet  due,  and  the  creditor  will  not  accept  present  pay- 
ment, with  a  rebate  of  interest;  or  where  an  action  is  pending  between  the 
executor  or  administrator,  and  a  person  claimiuj?  to  be  a  creditor  of  the 
decedent;  the  decree  must  direct  tnat  a  sum,  sufficient  to  satisfy  the  claim, 
or  the  proportion  to  which  it  is  entitled,  together  with  the  probable  amount 
of  the  interest  and  costs,  be  retained  in  the  hands  of  the  accounting  party; 
or  be  deposited  in  a  safe  bank,  or  trust  company,  subject  to  the  surrogate's 
order;  or  be  paid  into  the  surro^te's  court,  for  the  purpose  of  being  applied 
to  the  payment  of  the  claim,  when  it  is  due,  recovered,  or  settled;  and  that 
so  much  thereof,  as  is  not  needed  for  that  purpose,  be  afterwards  distributed 
according  to  law. 

§  2746.  Infant's  share.  When  a  legacy  or  distributive  share  is  payable 
to  an  infant,  the  decree  may,  in  the  discretion  of  the  surrogate's  court,  direct 
it,  or  so  much  of  it  as  may  be  necessary,  to  be  paid  to  his  general  guardian, 
to  be  applied  to  his  support  and  education ;  or  when  it  does  not  exceed  fifty 
dollars,  the  decree  may  order  it  to  be  paid  to  his  father,  and  if  his  father  be 
dead,  then  to  his  mother,  for  the  use  and  benefit  of  such  infant.  Said  court 
may,  in  its  discretion,  by  its  decree,  direct  any  legacy  or  distributive  share, 
or  part  of  a  legacy  or  distributive  share,  not  paid  or  applied  as  aforesaid, 
which  is  payable  to  an  infant,  to  be  paid  to  the  general  guardian  of  such 
infant,  upon  his  executing  and  depositing  with  the  surrogate  in  his  office, 
a  bond  running  to  such  infant,  with  two  or  more  sufficient  securities,  duly 
acknowledged  and  approved  by  the  surrogate,  in  double  the  amount  of  such 
legacy  or  distributive  share,  conditioned  that  such  general  ^ardian  shall 
faithfully  apply  such  legacy  or  distributive  share,  and  render  a  true  and 
just  account  of  the  application  thereof,  in  all  respects,  to  any  court  having 
cognizance  thereof,  when  thereunto  required,  the  sureties  in  which  bond 
shall  justify  as  required  in  this  act.  Ihe  said  court  ma^,  in  its  discretion, 
from  time  to  time,  authorize  or  direct  such  general  guardian  to  expend  such 
part  of  such  legacy  or  distributive  share,  in  the  support,  maintenance  and 
education  of  such  infant  as  it  deems  necessary.  On  such  infant's  coming 
twenty-one  years  of  age,  he  shall  be  entitled  to  receive,  and  his  general 
guardian  shall  pay  or  deliver  to  him,  under  the  direction  of  the  surrogate's 
court  the  securities  so  taken,  and  the  interest  or  other  moneys  that  may 
have  i)een  paid  to  or  received  by  such  general  guardian,  after  deducting  ' 
therefrom  such  amounts  as  have  been  paid  or  expended  in  pursuance  to  the 
orders  and  decrees  of  said  court,  so  made  as  aforesaid  and  the  legal  com- 
missions of  such  guardian;  and  the  said  general  guardian  shall  be  liable  to 
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account  in  and  under  the  direction  of  the  surrogate's  court,  to  his  ward,  for 
the  same;  in  case  of  the  death  of  said  infant,  before  comiug  of  age,  the  said 
securities  and  moneys,  after  making  the  deductions  aforesaid,  shall  go  to 
his  executors  or  administrators,  to  be  applied  and  distributed  according  to 
law,  and  the  general  guardian  shall  in  like  manner  be  liable  to  account 
to  such  administrator  or  executor.  If  there  be  no  general  guardian,  or  if 
the  surrogate's  court  do  not  order  or  decree  the  payment  or  disposition  of 
the  legacy  or  distributive  share  in  some  of  the  ways  above  described,  then 
the  legacy  or  distributive  share,  or  part  of  the  same  not  disposed  of  as 
aforesaid,  whether  the  same  consists  of  money  or  securities,  shall,  by  the 
order  or  decree  of  the  surrogate's  court,  be  paid  and  delivered  to  and  de- 
posited in  said  court,  by  paying  and  delivering  the  same  to  and  depositing 
it  with  the  county  treasurer  of  the  county,  to  be  held,  managed,  invested, 
collected,  reinvested  and  disposed  of  by  him,  as  prescribed  and  required  by 
section  two  thousand  five  hundred  and  thirty-seven  of  this  acL  The  regu- 
lations contained  in  the  general  rules  of  practice,  as  specified  in  section 
seven  hundred  and  forty-four  of  this  act,  and  the  provisions  of  title  three 
of  chapter  eight  of  this  act  apply  to  money,  legacies  and  distributive  shares 
paid  to  and  securities  deposited  with  the  county  treasurer,  as  prescribed  in 
this  section;  except  that  the  surrogate's  court  exercises  with  respect  thereto, 
or  with  respect  to  a  security  in  which  any  of  the  money  has  been  invested, 
or  upon  which  it  has  been  loaned,  the  power  and  authority  conferred  upon 
the  supreme  court  by  section  seven  hundred  and  forty-seven  of  this  act. 
Sections  forty-six,  forty-seven,  forty-eight,  forty-nine,  fifty  and  fifty-one  of 
part  two,  chapter  six,  title  three,  article  two,  of  the  Revised  Statutes,  are 
repealed. 

Am'd  by  chap.  858  of  1866. 
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§  2747.  Legacy,  etc.,  to  unknown  person  to  be  paid  into  State 
treasnry.  Where  the  person  entitled  to  a  legacy  oi'  distributive  share  is 
unknown,  the  decree  must  direct  the  executor  or  administrator  to  pay  the 
amount  thereof  into  the  treasury  of  the  State,  for  the  benefit  of  the  person 
or  persons  who  may  thereafter  appear  to  be  entitled  thereto.  The  surrogate, 
or  the  supreme  court,  upon  the  petition  of  a  person  claiming  to  be  so  entitled, 
and  upon  at  least  fourteen  days' notice  to  the  Attorney-General,  accompanied 
with  a  copy  of  the  petition,  may  by  a  reference,  or  by  directing  the  trial  of 
an  issue  by  a  jury,  or  otherwise,  ascertain  the  rights  of  the  persons  interested, 
and  grant  an  order  directing  the  payment  of  any  money,  which  appears  to 
be  due  to  the  claimant,  but  without  interest,  and  deducting  all  expenses 
incurred  by  the  State  with  respect  to  the  decedent's  estate.  The  Comp- 
troller, upon  the  production  of  a  certified  copy  of  the  order,  must  draw  his 
warrant  upon  the  treasury,  for  the  amount  therein  directed  to  be  paid ;  which 
must  be  paid  by  the  State  Treasurer,  to  the  person  entitled  thereto. 

§  2748.  When  legacy,  eta,  to  be  paid  to  county  treasurer.  The  decree 
must  also  direct  the  executor  or  administrator  to  pay  to  the  county  treasurer 
a  legacy  or  distributive  share,  which  is  not  paid  to  the  person  entitled  tliereto, 
at  the  expiration  of  two  years  from  the  time  when  the  decree  is  made,  or 
when  the  legacy  or  distributive  share  is  payable  by  the  terms  of  the  decree. 
The  money,  so  paid  to  the  county  treasurer,  can  be  paid  out  by  him  only  by 
the  special  direction  of  the  surrogate ;  or  pursuant  to  the  judgment  of  a  court 
of  competent  jurisdiction. 
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SaonoN  2765.  Form  of  decree. 

2766.  Bond  to  be  given  by  executor  or  administrator. 

2767.  If  he  refuses,  freeholder  to  be  appointed  to  execute  decree. 

2768.  Order  directing  execution  of  decree. 

2769.  Id. ;  as  to  distmct  paix^Is  after  appeal! 
27<70.  Id. ;  not  affected  by  death,  etc. 

2771.  What  credit  allowed  on  sale. 

2772.  Mode  of  sale ;  notice  thereof. 

2773.  Distinct  parcels  to  be  sold  separately. 

2774.  Who  not  to  purchase. 

2775.  Order  to  vacate  sale.    Resale. 

2776.  Order  to  confirm  sale.    Conveyance  thereupon. 

2777.  When  conveyance  not  to  affect  purchaser  or  mort^gagee  from  heir*  etc. 

2778.  Bffect  of  conveyance  in  other  cases. 

2779.  Contmct  for  lands ;  how  sold. 

2780.  Id. ;  purchaser's  bond  for  payment  thereupon. 

2781.  Id. ;  when  interest  in  part  of  land  may  be  sold. 

2782.  Id. ;  effect  of  conveyance  of  decedent's  interest. 

2783.  Id. ;  effect  of  conveyance  of  part. 

2784.  Purchaser's  title  not  affected  by  certain  irregalaritie8»  eto. 

2785.  Id. ;  presumption  where  records  have  been  ramoved. 

2786.  Proceeds  to  be  paid  into  coui*t.    Effect  thereof. 

2787.  Notice  of  distribution  of  proceeds. 

2788.  Hearing ;  proof  of  fui'ther  debts. 

2789.  When  ^e  of  unsold  property  may  be  directed. 

2790.  Proof  of  claims  to  sui-plus  money. 
'  2791.  Decree  for  distribution. 

2792.  Id. ;  county  treasurer  to  distribute. 

2793.  Distribution ;  how  made. 

2794.  Dower  in  lands  under  contract ;  how  computed. 

2795.  Fund  set  apart  for  dower ;  how  invested,  etc. 

2796.  Id. ;  share  belongin^r  to  infant,  etc. 

2797.  Effect  upon  proceiedmgs  under  this  title,  of  an  action  to  foreclose,  etc. 

2798.  Surplus  money  on  foreclosure  and  other  sales ;  when  paid  to  surrogate. 

2799.  Id. ;  how  distributed. 

2800.  Securities  and  leases ;  surrogate's  duty  respecting  the  same. 

2801.  Restitution,  for  assets  subsequently  discovered. 


J\  2749.  /What  property  subject  to  this  title.  Real  property,  of  which 
ecedent  died  seized,  and  the  interest  of  a  decedent  in  real  property,  held 
by  him  under  a  contract  for  the  purchase  thereof,  made  either  with  him,  or 
with  a  person  from  whom  he  derived  his  interest,  may  be  disposed  of,  for 
the  payment  of  his  debts  and  funeral  expenses,  as  prescribed  in  this  title ; 
except  where  it  is  devised,  expressly  charged  with  the  payment  of  debts  or 
funeral  expenses,  or  is  exempted  from  levy  and  sale  by  virtue  of  an  execu- 
tion, as  prescribed  in  title  second  of  chapter  thirteenth  of  this  act.  The 
expression,  ''  funeral  expenses,"  as  used  in  this  title,  includes  a  reasonable 
charge  for  a  suitable  headstone. 

§  2750.  Petition ;  when  and  by  whom  presented.  At  any  time  within 
three  years  after  letters  were  first  duly  granted,  within  the  State,  ujmn  the 
i^H     estate  of  a  decedent,  an  executor  or  administrator,  whether  sole,  or  joined  in 
h  ]  3     *^®  letters  with  another,  other  than  a  temporary  administrator ;  or  a  cred- 
'  iter  of  the  decedent,  other  than  a  creditor  by  a  judgment  or  a  mortgage, 

^^^>  which  is  a  lien  upon  the  decedent's  real  property ;  may  present  to  the  sur- 
^I^  rogate's  court  from  which  letters  were  issued,  a  written  petition,  duly  veri- 
fied, praying  for  the  decree  directing  the  disposition  of  the  decedent's  real  prop- 
erty, or  interest  in  real  property,  specified  in  the  lastsection,  or  so  much  thereof 
as  is  necessary  for  the  payment  of  his  debts  or  funeral  expenses,  by  the  mortgage^ 
I'^ase  or  sale  at  public  or  private  sale  thereof;  and  that  the  parties  named  in  the 
petition  and  all  other  necessary  parties,  as  prescribed  in  the  subsequent  sec- 
tions of  this  title,  may  be  cit-ed  to  show  cause  why  such  a  decree  should  not 
be  made.     [Am'd  Ch.  213  op  1885.] 
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§  2751.  Creditor's  time  to  apply.  The  time,  during  which  an  action  is 
pending  in  a  court  of  record,  between  a  creditor  and  an  executor  or  admis* 
trator  of  the  estate,  is  not  a  part  of  the  time  limited  in  the  last  section,  for 
presenting  a  petition,  founded  upon  a  d^t,  which  was  in  controversy  in  the 
action ;  if  the  creditor  has,  before  the  expiration  of  the  time  so  limited,  filed 
in  the  clerk's  office  of  the  county  where  the  real  property  is  situated,  a  notice 
of  the  pendency  of  the  action  specifying  the  names  of  the  parties,  the  object 
of  the  action  and  if  the  creditor's  debt  is  made  the  foundation  of  .a  counter- 
claim, the  nature  of  the  counter-claim ;  containing  a  description  of  the  prop- 
erty in  that  county  to  be  affected  thereby ;  and  stating  that  it  will  be  held, 
as  security  for  any  judgment  obtained  in  the  action.  A  notice  so  filed  must 
be  recorded  and  indexed,  and  may  be  canceled,  as  prescribed,  with  respect 
to  the  notice  of  pendency  of  an  action,  in  article  ninth  of  title  first  of  chapter 
fourteenth  of  this  act.  It  may  also  be  canceled  in  like  manner,  or  a  speci- 
fied portion  of  the  property  affected  thereby,  may  be  discharged  from  the 
lien  thereof,  by  the  order  of  the  court  in  which  the  action  is  pending,  made 
upon  the  application  of  a  person  having  an  interest  in  the  real  property, 
upon  notice  to  the  creditor  and  upon  such  terms  as  justice  requires.  W/ien- 
ever  an  executor^  admimstrcUor  or  creditor  of  a  deceased  person  shall  hate  com" 
menced,  or  shall  hereaftefr  commence  an  action  in  any  court  of  competent  jurisdic- 
tion of  this  State  for  the  purpose  of  setting  aside  any  fraudulent  conveyance  of  or 
incumbrance  upon^  any  real  estate  of  such  deceased  person,  and  such  actum  shall 
have  been  decided  in  favor  of  such  executor,  administrator  or  creditor,  such  executor, 
administrator  or  creditor  may,  at  any  time  within  three  years  after  the  final  deter- 
mination  of  such  action,  have  and  maintain  an  action  of  proceeding  against  the 
proper  parties,  in  any  court  of  competent  jurisdiction  in  this  State,  for  a  sale  of 
such  real  estate,  and  for  a  distribuHon  of  the  proceeds  of  siich  real  estate  among  the 
creditors  of  such  deceased  person  and  other  persons  entitled  to  the  same  as  may  be 
directed  by  the  judgment  in  such  action,     [Am'd  Ch.  423  of  1887.] 

§  2752.  Contents  of  petition.  The  petition  must  set  forth  the  following 
matters,  as  nearly  as  the  petitioner  can,  upon  diligent  inquiry,  ascertain 
them: 

1.  The  unpaid  debts  of  the  decedent,  and  the  name  of  each  creditor,  or 
person  claiming  to  be  a  creditor;  and  the  amount  of  the  unpaid  funeral 
expenses  of  the  decedent,  if  any,  and  the  liame  of  each  person  to  whom  any 
sum  is  due  by  reason  thereof. 

2.  A  general  description  of  all  the  decedent's  real  property,  and  interest 
in  real  property,  vdthin  the  State,  which  may  be  disposed  of  as  prescribed 
in  this  title ;  a  statement  of  the  value  of  each  distinct  parcel ;  whether  it  is 
improved  or  not ;  whether  it  is  occupied  or  not ;  and,  if  occupied,  the  name 
of  each  occupant.  Where  the  petition  describes  an  interest  in  real  property, 
specified  in  section  2749  of  this  act,  the  value  of  the  interest  must  be  stated, 
and  also  the  value  of,  and  the  other  particulars,  specified  in  this  section, 
relating  to  the  real  property  to  which  the  interest  attaches. 

3.  The  names  of  the  husband  or  wife,  and  of  all  the  heirs  and  devisees 
of  the  decedent,  and  also  of  every  other  person  claiming  under  them,  or 
either  of  them,  stating  who,  if  any,  are  infants ;  the  age  of  each  infant, 
and  the  name  of  his  general  guardian,  if  any ;  and  also,  if  the  petition  is 
presented  by  a  creditor,  the  name  of  each  executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  administrator,  the  amount 
of  personal  property  which  has  come  to  his  hands,  and  those  of  his  co-execu- 
tors or  co-administrators,  if  any ;  the  application  thereof,  and  the  amount 
which  may  yet  be  realized  therefrom. 

§  2753.  Proceedings  where  some  of  the  facts  are  unknown.  If,  upon 
diligent  inquiry,  any  of  the  matters  required  to  be  set  forth,  as  prescribed 
in  tne  last  section,  cannot  be  ascertained  by  the  petitioner,  that  fact  must  be 
shown  to  the  surrogate's  satisfaction,  and  the  surrogate  must  thereupon 
inquire  into  the  matter,  as  prescribed  in  article  first  of  title  second  of  this 
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chapter.  If  the  petition  is  piesented  by  a  creditor,  the  surrogate  may,  by 
order,  require  the  executor  or  administrator  to  render  such  an  account,  or 
other  statement,  as  he  deems  necessary  for  the  purpose  of  the  inquiry. 

§  2754.  Citation  thereupon,  where  the  surrogate  is  satisfied  that  all 
the  facts,  specified  in  the  lant  section  but  one,  have  been  ascertained,  as  far 
as  they  can  be  upon  diligent  inquiry,  and  it  appears  to  him  that  the  debts 
and  funeral  expenses,  or  either,  cannot  be  paid,  without  resorting  to  the  real 
property,  or  interest  in  real  property,  he  must  issue  a  citation  according  to 
the  prayer  of  the  petition.  If,  upon  the  inquiry,  it  appears  to  the  surrogate 
•  that  any  heir  or  devisee,  or  person  claiming  an  interest  in  the  property  under 
an  heir  or  devisee,  is  not  named  in  the  petition,  the  citation  must  also  be 
directed  to  him.  Unless  the  executor  or  administratrr  has  caused  to  be  pub- 
lii<hed,  as  prescribed  by  law,  a  notice  requiring  creditors  to  present  their 
claims,  and  the  time  for  the  presentation  thereof,  pursuant  to  the  notice,  has 
elapsed,  the  citation  must  be  directed,  generally,  to  all  other  creditors 
of  the  decedent,  as  well  as  to  the  creditors  named. 

g  2755.  Hearing.  Upon  the  return  of  the  citation,  the  surrogate  most  proceed  to 
iiear  the  allegations  and  proofs  of  the  parties.  A  creditor  of  the  decedent,  or  a  person 
having  a  claim  for  unpaid  funeral  expenses,  although  not  named  in  the  citation,  mar 
present  and  prove  iiis  debt,  and  thus  make  himself  a  party  to  the  special  proceedin^^. 
A  creditor  of  the  decedent,  whose  claim  is  not  yet  due,  may  present  and  prove  his  debt, 
and  have  the  same  established  upon  a  rebate  of  legal  interest,  and  thus  make  himself 
a  party  to  the  special  proceeding.  An  lieir  or  devisee,  or  a  person  claiming  under  an 
heir  or  devisee,  of  the  property  in  question,  although  not  named  in  the  citation,  may 
contest  the  necessity  of  applying  the  property  to  the  payment  of  debt-s  or  funeral  ex- 
penses, or  the  validity  of  a  debt  due  or  undue,  represented  as  existing  against  the  dece- 
dent, or  the  reasonableness  of  the  funeral  expenses;  may  interpose  any  defense  to  the 
whole  or  any  part  thereof;  and,  for  that  purpose,  may  make  himself  a  party  to  the 
special  proceeding.  The  admission  or  allowance  by  the  executor  or  administrator  of  a 
claim  or  debt  of  any  creditor  against  the  decedent,  shall,  for  the  purpose  of  such  pre 
ceeding,  be  deemed  an  establishment  thereof,  unless  objection  be  made  thereto  by  a 
party  to  the  special  proceeding.  Where  such  a  defense  arises  under  the  statute  of  lim- 
itation, an  act  or  admission  by  an  executor  or  administrator  does  not  prevent  the  run- 
ning of  the  statute,  or  revive  the  debt,  so  as  to  affect  in  any  manner  the  real  property, 
or  interest  In  real  property  in  question.     [Am'd  bt  Ch.  290  OF  1898.] 

8  2766.  Proof  of  debt  upon  which  judgment,  etc.,  has  been  rendered. 

Wnere  a  judgment  or  decree  has  been  rendered  against  an  executor  or  admin- 
istrator, for  a  debt  due  from  the  decedent,  the  debt  is,  nevertheless,  deemed 
a  debt  of  the  decedent,  to  the  same  extent,  and  to  be  established  in  the  same 
manner,  and,  except  as  prescribed  in  the  next  section,  subject  to  the  same 
defences,  as  if  an  action  had  not  been  brought  thereon.  But  a  judgment  or 
decree,  rendered  upon  a  trial  upon  the  merits,  is  presumptive  evidence  of  the 
debt  upon  the  hearing  before  the  surrogate. 

8  2757.  The  last  section  qnalified.  The  last  section  is  subject  to  the 
following  exceptions : 

1.  The  debt  for  which  the  judgment  was  rendered,  cannot  be  allowed,  as 
against  the  property  in  question,  at  any  greater  sum  than  the  amount 
recovered,  exclusive  of  costs. 

2.  An  heir  or  devisee  of  any  of  the  property  in  question,  or  a  party  claim- 
ing under  an  heir  or  devisee,  may  interpose,  in  reduction  of  the  amount 
claimed  to  be  due  upon  a  judgment  or  decree  against  the  decedent,  or  against 
the  executor  or  administrator,  any  payment  or  counter-claim  which  might  be 
allowed  to  him,  or  to  the  person  under  whom  he  claims,  in  an  action  founded 
upon  the  debt. 

§  2758.  Decree  to  recite  debts.    The  decree  must  determine  and  specify 

.  the  amount  of  each  debt  established  before  the  surrogate,  as  a  valid  and  sub- 

sisting  debt  against  the  decedent's  estate,  or  as  a  just  and  reasonable  charge 
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for  funeral  expenses,  and  must,  in  like  manner,  specify  what  demands  pre- 
sented have  been  rejected.  The  vouchers  presented  before  the  surrogate,  in 
support  of  each  debt  established,  must  be  filed  and  remain  in  the  surrogate's 
office. 

§  2759.  What  proof  nacessaiy  for  a  decree.  A  decree,  directing  the 
disposition  of  real  property,  or  of  an  interest  in  real  property,  can  be  made 
only  where,  after  due  examination,  the  following  facts  have  been  established 
to  the  satisfaction  of  the  surrogate : 

1.  That  the  proceedings  have  been  in  conformity  to  this  title. 

2.  That  the  debts,  for  the  payment  of  whicn  the  decree  is  made,  are  the 
debts  of  the  decedent,  or  are  just  and  reasonable  charges  for  his  funeral 
expenses :  and  are  justly  due. 

3.  That  thay  are  not  secured  by  a  judgment  or  mortgage,  or  expressly 
charged  by  the  will  upon  the  decedent*s  real  property,  or  interest  in  real 
property ;  or,  if  a  debt  is  so  secured  or  charged  upon  a  portion  of  the  real 
property,  or  interest  in  real  property,  that  the  remedies  of  the  creditor,  by 
virtue  of  that  charge  or  security,  have  been  exhausted. 

4.  That  tho  property  directed  to  be  disposed  of  was  not  effectually  devised, 
expressly  charged  with  the  payment  of  debts  or  funeral  expenses,  and  is 
not  subject  to  a  valid  power  of  sale  for  the  payment  thereof;  or,  if  so  devised, 
or  subject,  that  it  is  not  practicable  to  enforce  the  charge,  or  to  execute  the 
power,  and  that  the  creditor  has  effectually  relinquished  the  same. 

5.  That  all  the  personal  property  of  the  decedent,  which  could  have  been 
applied  to  payment  of  the  decedent's  debts  and  funeral  expenses,  has  been 
so  applied;  or  that  the  executors  or  administrators  have  proceeded  with 
reasonable  diligence,  in  converting  the  personal  property  into  money,  and 
applying  it  to  the  payment  of  those  debts  and  funeral  expenses ;  and  that  it 
is  insumcient  for  the  payment  of  the  same,  as  established  by  the  decree. 

§  2760.  Decree  to  mortgage  or  lease.  If  the  facts,  specified  in  the  last 
section,  are  satisfactorily  established,  the  surrogate  must  inquire,  whether 
sufficient  money  can  be  raised,  advantageously  to  the  persons  interested  in 
the  real  property,  by  a  mortgage  or  lease  of  the  real  property  of  which  the 
decedent  died  seized,  or  of  a  part  thereof.  And  to  that  end  he  shall  appoint 
three  competent  disinterested  persons  to  examine  and  appraise  each  pa/reel  of  such 
real  property^  and  its  rented  value  at  its  just  and  fair  market  value ;  they  shall 
forthwith  so  appraise  the  same^  make  a  report  thereof  ,  signed  and  verified  by  at 
least  two  of  them^  describing  each  parcel^  and  stating  its  value  and  rental  value, 
and  file  the  same  in  the  sun^ogate's  office.  If  he  ascertains  that  the  money  can 
be  so  raised,  the  decree  must  direct  the  execution  of  one  or  more  mortgages 
or  leases  accordingly  ;  but  a  lease  shall  not  be  made  for  a  longer  time  than 
until  the  youngest  person  interested  in  the  )  roperty  leased  attains  full  age. 
A  mortgage  or  lease,  executed  pursuant  to  such  a  decree,  has  the  same  effect 
as  if  it  had  been  made  by  the  decedent,  immediately  before  his  death. 
[Am'd  Oh.  213  op  1885.] 

§  2761.  Decree  to  selL  Where  it  appears  to  the  surrogate,  upon  the 
inquiry  made  as  prescribed  in  the  last  section,  that  sufficient  money  cannot 
be  raised,  advantageously  to  the  persons  interested  in  the  real  property,  by 
mortgage  or  lease,  tiie  decree  must  direct  a  sale  of  the  real  property,  or 
interest  in  real  property,  or  of  so  much  thereof  as  is  necessary,  in  order  to 
pay  the  debts  and  funeral  expenses  of  the  decedent,  as  established  in  the  decree^ 
at  public  or  private  sale.  Where  a  sale  of  all  the  real  property,  or  interest 
in  real  property,  is  not  necessary  for  that  purpose,  but  enough  of  either  can- 
not be  sold,  without  manifest  prejudice  to  the  persons  interested,  the  decree 
may  direct  a  sale  of  all  the  real  property,  or  all  the  interest  in  real  property, 
or  both,  or  of  such  a  part  of  either  as  the  surrogate  thinks  proper,  at  public 
or  private  sale.  [Am'd  Ch.  213  of  1885.1 
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§  2762.  Id. ;  whan  title  is  In  contgDVCwy.  Where  it  appears  that  any 
of  the  real  property,  of  which  the  decedent  died  seized,  cannot  be  sold, 
without  manifest  prejudice  to  the  persons  interested  therein,  by  reason  of  a 
controversy  respecting  the  decedent's  title  thereto,  or  interest  therein^  the 
decree  may  direct  that  the  execution  thereof,  with  respect  to  that  property, 
be  postponed,  until  the  special  direction  of  the  surrogate.  In  that  case,  a 
party  may  apply  at  any  time  afterwards,  upon  notice  to  the  others  who 
appeared,  for  an  order  mrecting  the  execution  of  the  decree,  with  respect  to 
the  property  so  reserved. 

§  2763.  Id. ;  order  in  which  difbrent  parcelB  are  to  be  aold. '  Where 
the  decree  directs  the  sale  of  two  or  more  distinct  parcels  of  real  property,  of 
which  the  decedent  died  seized ;  or  his  interest  under  two  or  more  contracts 
for  the  purchase  of  distinct  parcels  of  real  property ;  the  decree  may  direct 
the  sale  to  be  made,  in  the  order  which  the  surrogate  deems  just,  unless  it 
appears  that  one  or  more  distinct  parcels,  of  which  the  decedent  died  seized, 
have  been  devised  by  him,  or  sold  by  his  heirs ;  in  which  case,  the  several 
distinct  parcels  must  be  sold  in  the  following  order : 

1.  Property  which  decended  to  the  decedent's  heirs,  and  has  not  been  sold 
by  them. 

2.  Property  so  descended,  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised,  and  has  not  been  sold  by  the  devisee. 

4.  Property  so  devised,  which  has  been  sold  by  the  devisee. 

§  2764.  Id. ;  where  nndivided  intereat  or  precedent  eatate  ia  cre- 
ated by  the  "will,  etc.  Where  the  decedent's  will  devises  an  undivided 
interest  in  real  property,  but  not  the  whole  of  his  estate  therein ;  or  creates 
a  precedent  estate  in  real  property ;  or  where  an  heir  of  the  decedent  has 
sold  an  undivided  interest,  or  created  a  precedent  estate,  in  real  property 
which  descended  to  him ;  the  entire  property,  to  which  the  undivided  inter- 
est or  |)recedent  estate  attaches,  must  be  sold.  But,  in  app^ng  the  pro- 
ceeds to  the  payment  of  debts  and  funeral  expenses,  the  application  of  the 
proportion  of  the  proceeds,  belonging  to  the  devisee  or  grantee  of  the  undi- 
vided interest,  or  of  the  precedent  estate,  must  be  postponed  to  the  appli- 
cation of  the  residue,  in  the  order  prescribed  in  the  last  section,  in  like 
manner,  as  if  that  undivided  interest  or  precedent  estate  was  a  distinct  par- 
cel of  the  property. 

§  2765.  Form  of  decrea  A  decree  directing  that  real  property  be 
mortgaged,  leased,  or  sold,  or  that  an  interest  in  real  property  be  sold,  as 
prescribed  in  this  title,  must  describe  it  with  common  certainty ;  and  must 
direct  that  a  mortgage,  lease,  or  sale  thereof,  for  the  purpose  of  pajring  the 
debts  or  funeral  expenses,  established  by  the  decree,  be  made  by  the  execu- 
^^r  or  administrator,  upon  his  giving  the  bond  prescribed  by  law ;  or,  in 
case  of  his  failure  so  to  do,  by  a  freeholder,  to  be  appointed  by  the  surrogate 
as  prescribed  by  law ;  and  in  case  a  sale  thereof  be  directed^  may  atUhxyrize  the 
same  to  be  made  at  private  sale,  at  a  price  not  less  than  the  value  t^iereof,  as 
appraised  pursuant  to  the  provisions  of  section  2760  of  this  code,  [Am'd  Ch.  213 
OP  1885.] 

§  2766.  Bond  to  be  g^ven  by  executor  or  adminiatrator.  Before  an 
executor  or  administrator  caii  execute  a  decree,  directing  that  property  bo 
mortgaged,  leased,  or  sold,  he  must  execute,  and  file  with  the  surrogate,  hia 
bond,  with  two  or  more  sureties,  to  the  people  of  the  State,  in  a  penalty, 
fixed  by  the  surrogate,  not  less  than  twice  the  sum  to  be  raised,  if  the  decree 
directs  a  mortgage ;  or,  if  it  directs  a  lease,  in  such  a  penalty  as  the  surro- 
gate thinks  proper ;  or,  if  it  directs  a  sale,  in  a  penalty  not  less  than  twice 
the  value  of  the  real  property,  or  interest  in  real  property,  directed  to  be  sold. 
The  bond  must  be  conditioned  for  the  faithful  performance  of  the  dutiea. 
imposed  upon  the  principal  by  the  decree,  for  the  payment  into  the  surro 
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gate's  court,  within  twenty  days  after  the  receipt  thereof,  by  the  principal, 
of  all  money  arising  from  the  mortgage,  lease,  or  sale  ;  for  the  delivery  to 
the  surrogate,  within  the  same  time,  of  all  the  securities  tfiiken  thereupon ; 
and  for  tne  accounting  by  the  principal,  for  all  money  received  by  nim, 
whenever  he  is  required  so  to  do,  by  a  court  of  competent  jurisdiction. 

6  2767.  If  he  refuses,  freeholder  to  be  appointed  to  execute  decree. 

Where  there  are  two  or  more  executors  or  administrators,  if  either  of  them 
fails,  within  such  time  as  the  surrogate  deems  reasonable,  to  give,  or  to  join 
with  his  co-executors  or  co-administrators  in  giving,  a  bond,  as  prescribed  in 
the  last  section,  the  surrogate  may  direct  those  who  have  civen  the  bond,  to 
proceed  to  execute  the  decree.  But  if  a  sole  executor  or  aaministrator,  or  all 
the  executors  or  administrators  so  fail,  the  surrogate  must  make  an  order, 
appointing  a  disinterested  freeholder  to  execute  the  decree.  He  may  vacate 
euch  an  appointment,  and  make  a  new  appointment,  from  time  to  time,  as 
the  case  requires.  A  person  so  appointed  must  give  a  bond,  in  all  respects 
like  that  required  from  an  executor  or  administrator,  as  prescribed  in  the 
last  section.  In  making  such  an  appointment,  the  surrogate  must  give  a 
preference  to  a  competent  person  nominat^ed  by  the  creditors,  whose  debts 
have  been  established^  or  a  maiority  of  them  in  number  and  amount. 

§  2768.  Order  directing  execution  of  decree.    Where  an  executor  or 
administrator,  or  a  freeholder  appointed  as  prescribed  in  the  last  section,  has 

fiven  the  requisite  bond,  an  order  must  be  made,  reciting  the  fact,  and 
irecting  him  to  proceed  to  execute  the  decree.  The  order  may  direct  the 
execution  of  the  decree,  with  respect  to  all  or  any  part  of  the  real  property, 
or  any  of  the  interests  in  real  property,  specified  in  the  decree.  Where  it 
directs  the  execution  of  the  decree,  with  respect  to  part  only,  an  order  to 
execute  it  with  respect  to  any  other  part  or  parts,  may  be  made  from  time 
to  time,  as  the  case  requires. 

§  2769.  UL ;  as  to  distinct  parcels  after  appeal  Where  the  only 
question,  upon  an  appe^il  taken  from  a  decree  directing  a  sale  of  real  prop- 
erty, or  of  an  interest  in  real  property,  or  both,  relates  to  the  validity  or 
amount  of  a  debt  established  by  the  decree ;  and  the  real  property  directed 
to  be  sold,  or  to  which  the  interest  directed  to  be  sold  attaches,  consists  of 
two  or  more  distinct  parcels,  the  sale  of,  or  with  respect  to,  one  or  more  of 
which  will  suffice  to  pay  all  the  other  debts  so  established,  leaving  enough 
real  property,  or  interest  in  real  property,  unsold,  to  satisfy  Sie  claim 
drawn  in  question  upon  the  appeal;  the  appellate  court  may,  upon  the 
motion  of  any  party  to  the  special  proceeding  in  the  surrogate's  court,  made 
upon  notice  to  all  parties  to  the  appeal,  airect  the  surrogate's  court  to 
cause  the  decree  to  be  executed,  with  respect  to  the  distinct  parcels  of  real 
'property,  which  will  suffice  to  pay  the  debts  not  in  controversy ;  and  the 
proceeds  of  a  sale,  made  pursuant  thereto,  to  be  distributed,  in  like  manner 
as  if  the  decree  related  only  to  those  parcels  and  those  debts ;  except  that 
any  surplus,  which  may  remain  for  distribution  after  payment  of  those 
debts,  or  so  much  thereof  as  will  suffice  to  pay  the  demand  in  controversy, 
must  be  paid  into  the  surrogate's  court  and  retained  by  the  county  treas- 
urer, subject  to  the  order  of  the  surrogate,  to  abide  the  event  of  the  appeal. 
But  this  section  does  not  authorize  a  sale  of  any  distinct  parcel,  otherwise 
than  in  the  order  prescribed  for  that  purpose,  in  sections  2764  and  2765  of 
this  act. 

^  2770.  Id. ;  not  affected  by  death,  etc.  The  death,  removal,  or  dis- 
iiualification,  before  the  complete  execution  of  a  decree,  of  all  the  executors 
or  administrators,  who  have  been  directed  to  execute  it,  or  of  a  freeholder 
appointed  for  that  purpose,  does  not  suspend  or  affect  the  execution  thereof; 
but  the  successor  of  the  person  who  has  died,  been  removed,  or  become  dis- 
qualified, must  proceed  to  complete  all  unfinished  matters,  as  his  predecessor 
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might  have  completed  the  same ;  and  he  mast  give  such  ciecimty  for  the  dae 
performance  of  his  duties,  as  the  surrogate  prescribes. 

8  2771.  What  credit  allowed  on  sale.  The  surrogate  may,  in  the 
order  directing  the  execution  of  the  decree,  or  in  q,  separate  order  made 
before  the  sale,  allow  a  sale  to  be  made  upon  a  credit,  not  exceeding  three 
years,  for  not  more  than  three-fourths  of  the  purchase-money,  to  be  secured 
oy  the  purchaser's  bond,  and  his  mortgage  on  the  property  sold,  except 
where  the  sale  is  that  of  an  interest  under  a  contract ;  in  which  case,  the 
order  may  prescribe  the  security  to  be  given. 

§  2772.  Mode  of  sale ;  notice  thereof    Each  distinct  parcel  of  real 

property  must  be  sold  in  the  county,  where  it,  or  a  part  thereof,  is  situated. 
The  provisions  of  sections  1384,  1385,  1386,  1431,  1435  and  1436  of 
this  act  apply  to  a  public  sale  of  real  property,  or  of  an  interest  in  real 
property,  as  prescribed  in  this  title.  In  making  the  application  each  pro* 
vision  relating  to  the  sheriff  is  deemed  to  apply  to  the  person  making  the 
sale,  pursuant  to  the  decree  and  the  order  directing  the  execution  thereof. 
A  private  sale  of  reed  property  ^  or  of  an  interest  in  real  property,  mttst  be  made  by  con- 
tract  in  writing,  subject  to  the  approval  of  the  surrogate.     [Am'd  Ch.  213  op  1885-] 

8  2773.  Distinct  parcels  to  be  sold  separately.  Where  real  property 
to  be  sold  at  public  sale  consists  of  one  or  more  distinct  parcels,  the  person 
making  the  sale  must  cause  each  distinct  parcel  to  be  separately  exposed 
for  sale,  unless  otherwise  directed  in  the  decree,  or  in  the  order  to  execute 
the  same,  or  in  an  order  subsequently  made  by  the  surrogate.  [Am*d  Ch. 
213  OP  1885.] 

§  2774.  Who  not  to  purchase.  An  executor  or  administrator  upon  the 
estate,  a  freeholder  appointed  to  execute  a  decree,  or  a  general  or  special 
guardian  of  an  infant,  who  has  an  interest  in  any  of  the  real  property  to 
be  sold,  shall  not,  directly  or  indirectly,  purchase,  or  be,  or,  at  any  time 
before  confirmation,  become  interested  in  a  purchase  at  the  sale ;  except 
that  a  guardian  may,  when  authorized  so  to  do  by  .the  order  of  the  surro- 
gate, purchase,  in  his  name  of  office,  for  the  benefit  of  his  ward.  A  viola- 
tion 01  this  section  renders  the  purchase  void. 

§  2775.  Order  to  vacate  sale.  Resale.  The  person  making  the  sale 
must,  with  all  convenient  speed,  file  with  the  surrogate,  a  report  of  the  sale. 
The  surrogata  must,  upon  notice,  given  in  such  a  manner  and  for  such  a 
length  of  time  as  he  thinks  proper,  to  each  party  who  has  appeared,  inquire 
into  the  proceedings ;  and  he  may  take  oral  testimony  respecting  the  same. 
If  he  is  of  opinion  that  the  proceedings  were  unfair ;  or  that  the  sum  bid  for 
the  whole,  or  for  a  distinct  parcel  of  real  property  separately  sold,  or  in 
case  of  a  private  sale  of  the  same,  that  the  sum  at  which  it  is  agreed  to  be  sold^ 
was  less  than  the  value  thereof  at  the  time  of  sale,  and  that  a  sum  exceeding 
that  bid,  or  in  case  of  a  private  sale,  exceeding  that  at  which  it  is  agreed  to  be 
sold,  at  least  ten  per  centum,  exclusive  of  the  expenses  of  a  new  sale,  may 
be  obtained  upon  a  resale, — ^he  must  make  an  order  vacating  the  sale,  either 
wholly  or  with  respect  to  the  distinct  parcel  affected,  and  directing  another 
sale,  and  whether  it  shall  be  at  public  or  private  sale,  notice  of  which,  in  case  of  a 
public  sale  thereof,  must  be  given,  and  the  sale  must  be  conducted  as  in  this 
title  prescribed  for  a  public  or  private  sale  as  may  be  applicable.  [Am'd  Ch. 
213  OF  1885.] 

§  2776.  Order  to  confirm  sale.  Conveyance  thereupon.  Where  a 
sale  is  not  vacated,  the  surrogate  must  make  an  order  confirming  it ;  and 
where  it  is  vacated  as  to  a  pMi  only  of  the  property  sold,  he  must  make  an 
order  confirming  it  as  to  the  residue.  An  order,  confirming  a  sale,  must 
direct  the  person  making  the  sale  to  execute  the  proper  conveyances,  upon 
compliance,  on  the  part  of  the  purchaser  or  purchasers,  with  the  terms  of 
the  sale.    The  necessary  conveyances  must  be  executed  by  that  person  ac- 
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cordin^Iy,  and  mnst  briefly  refer  to  the  decree,  the  order  to  ezecnte  it,  and 
the  order  of  confirmation. 

§  2777.  Wlien  conveyance  not  to  affect  purchaser  or  mortgagee 

from  heir,  eta  A  conveyance  of  real  property,  made  pursuant  to  this  title, 
does  not  affect,  in  any  way,  the  title  of  a  purchaser  or  mortgagee,  in  good 
faith  and  for  value,  from  an  heir  or'  deVisee  of  the  decedent,  unless  letters 
testamentary  or  letters  of  administration,  upon  the  estate  of  the  decedent, 
were  granted,  by  a  surrogate's  court  having  jurisdiction  to  grant  theni^  upon 
a  petition  therefor,  presented  within  four  years  after  his  death. 

§  2778.  Effect  of  conveyance  in  other  casea.  Except  ab  prescribed 
in  the  last  section,  a  conveyance  of  real  property,  executed  upon  a  sale 
thereof,  pursuant  to  this  title,  vests  in  the  grantee  all  the  estate,  right,  and 
interest  of  the  decedent  in  the  real  property  so  conveyed,  at  the  time  of  his 
death  free  from  any  claim  of  his  widow  for  dower,  which  has  not  been 
assigned  to  her ;  but  subject  to  all  subsisting  charges  thereon  by  judgment, 
mortgage,  or  otherwise,  which  existed  at  the  time  of  his  death.  Where 
dower  has  been  assigned  to  the  widow,  the  grantee  takes  the  part  of  the 
property  to  which  her  estate  in  dower  attaches,  subject  thereto. 

§  2779.  Contract  for  lands ;  how  sold.  Where  any  of  the  property  to 
be  sold  consists  of  an  interest,  under  a  contract  for  the  purchase  of  real 
property,  and  any  payment  is  yet  to  be  made  upon  the  contract,  the  sale 
innst  be  made  subject  to  all  payments,  thereafter  to  become  due  thereupon  ; 
and  it  may,  also,  if  the  decree,  or  the  order  to  execute  the  decree,  so  directs, 
be  made  subject  to  all  payments,  previously  due  thereupon.  If  the  sale  is 
subject  to  any  payment,  the  terms  of  sale  must  specify  the  penalty  and  the 
number  of  sureties,  required  in  the  bond  to  be  given  by  the  purchaser,  as 
prescribed  in  the  liext  section,  and  must  state  to  what  payments  the  sale  is 
subject. 

§  2780.  Id. ;  purchaser's  bond  for  payment  thereupon.  Where  a  sale 
is  made  subject  to  any  payments,  as  specified  in  the  last  section,  the  pur- 
chaser must,  before  the  sale  is  confirmed,  execute  to  the  executor  or  admin- 
istrator of  the  decedent,  his  bond,  with  sureties,  for  the  benefit  and  indem- 
nity of  the  obligee  and  his  successors,  and  also,  the  persons  entitled  to  the 
interest  of  the  decedent  in  the  lands  so  contracted  for,  in  a  penalty  at  least 
twice  the  amount  of  all  the  payments,  subject  to  which  the  sale  is  made ; 
conditioned  that  the  purchaser  will  punctually  make  all  those  payments, 
and  will  fully  indemnify  the  obligee  and  his  successors,  and  each  of  the 
persons  so  entitled,  against  all  demands,  charges,  costs,  aiid  expenses,  by 
reason  of  any  thing  contained  in  the  contract,  or  by  reason  of  any  other 
obligation  or  liability  of  the  decedent,  on  account  of  the  purchase  cf  the 
prox)erty ;  and  against  all  other  covenants  and  agreements  of  the  decedent, 
to  and  with  the  vendor  of  the  property,  in  relation  thereto. 

§  2781.  Id. ;  when  interest  in  part  of  land  may  be  sold.  But  where 
an  interest  under  a  contract  for  the  purchase  of  real  property  is  liable  to  be 
sold,  as  prescribed  in  this  title,  the  decree,  or  the  order  for  the  execution 
thereof,  may  direct  a  sale  of  the  decedent's  interest  in  a  part  only  of  the 
property,  if,  in  the  opinion  of  the  surrogate,  such  a  sale  can  be  made  advan- 
tageously to  the  estate  of  the  decedent,  and  so  that  the  purchase-money  of 
the  part  sold  will  satisfy  and  discharge  all  the  payments,  to  be  made  for  all 
the  property  contracted  for,  according  to  the  contract.  In  such  a  case,  the 
purchaser  ia  not  required  to  execute  a  bond. 

§  2782.  Id. ;  emct  of  conveyance  of  decedent's  interest  A  convey- 
ance of  the  decedent's  interest  in  all  the  real  property,  held  by  him  under  a 
contract  for  the  purchase  thereof,  operates  as  an  assignment  of  the  contract 
to  the  purchaser ;  and  vests  in  him,  his  heirs  and  assigns,  all  the  right,  title 
and  interest  of  all  the  persons  entitled,  at  the  time  of  the  sale,  in  and  to  the 
.  decedent's  interest  in  the  real  property. 
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§  2783.  Id. ;  effect  of  conveyance  of  part  A  conveyance  of  the  dece- 
uent*8  interest  in  a  part  only  of  the  real  property,  held  undev  such  a  contract, 
transfers  to  the  purchaser  all  the  decedent's  right,  title  and  interest  in  and 
to  the  part  so  sold ;  and  all  rights,  which  would  be  acc^uired  thereto,  by  the 
executor  or  administrator,  or  by  any  person  entitled,  at  the  time  of  the  sale, 
to  the  interest  of  the  decedent  therein,  by  perfecting  the  title  to  the  prop- 
erty contracted  for,  pursuant  to  the  contract.  Upon  fully  complying  with 
the  contract,  the  purchaser  has  the  same  right  to  enforce  performance  thereof, 
Arith  respect  to  the  part  conveyed  to  him ;  and  the  executor  or  administra- 
tor, or  his  assignee,  has  the  same  right  to  enforce  performance,  with  respect 
to  the  residue,  as  the  decedent  would  have  had,  if  he  was  living.  Any  title 
acquired  by  the  executor  or  administrator,  or  his  assignee,  with  respect  to 
the  part  not  sold,  must  be  held  in  trust  for  the  use  of  the  persons  entitled  to 
the  decedent's  interest ;  subject  to  the  dower  of  the  widow,  if  any. 


§  2784.  PurcfaaBer's  title  not  affected  by  certain  ixregolaxities,  etc. 

The  title  of  a  purchaser  in  good  faith,  at  a  sale  pursuant  to  a  decree  made  as 
prescribed  in  this  title,  is  not,  nor  is  the  validity  of  a  mortgage  or  lease  made 
as  prescribed  in  this  title,  in  any  way  affected  by  any  of  the  following  omis- 
sions, errors,  defects,  or  irregularities ;  except  so  far  as  the  same  woula  affect 
the  title  of  a  purchaser  at  a  sale,  made  pursuant  to  the  directions  contained 
in  a  judgment,  rendered  by  the  supreme  court  in  an  action : 

1.  Where  a  petition  was  presented,  and  the  proper  persons  were  duly  cited, 
and  a  decree  directing  a  mortgage  or  lease,  or  a  decree  for  a  sale,  and  an 
order  directing  the  execution  thereof  was  made,  as  prescribed  in  this  title ; 
and  the  decree,  and  the  order,  if  any,  were  duly  recorded,  as  prescribed  in 
article  first  of  title  first  of  this  chapter :  by  any  omission,  error,  defect,  or 
irregularity,  occurring  between  the  return  of  the  citation,  and  the  making* 
of  the  decree,  or  the  order  directing  the  execution  of  the  decree. 

2.  Where  an  order,  confirming  a  sale  and  directing  a  conveyance,  has 
been  made,  upon  proof,  satisfactory  to  the  surrogate,  that  all  the  act«  have 
been  done,  which  are  required  by  law  to  be  done,  after  the  order  directing" 
the  execution  of  the  decree,  to  authorize  the  surrogate  to  make  such  an  order 
of  confirmation :  by  the  actual  omission  to  do  such  an  act,  or  by  any  error, 
defect,  or  irregularity  in  the  same,  or  by  any  omission  in  the  recitals  of  the 
conveyance. 

§  2785.  Id. ;  preaumption  where  records  have  been  removed.  Where 
the  records  of  the  surrogate's  court  have  been  heretofore,  or  are  hereafter 
removed  from  one  place  to  another,  in  either  the  same  or  another  county, 
and  twenty-five  years  have  elapsed  after  a  sale  or  other  disposition  of  real 
property,  or  of  an  interest  in  real  property,  as  prescribed  in  this  title,  the 
due  appointment  of  a  guardian  for  each  infant  party  to  the  special  proceed- 
ing must  be  presumed,  and  can  be  disproved  only  by  affirmative  record  evi- 
dence to  the  contrary. 

g  2786.  Proceeds  to  be  paid  into  conrt  Eflbct  thereof  The  pro- 
ceeds arising  from  a  mortgage,  lease,  or  sale,  made  as  prescribed  in  this 
title,  must  be  paid  into  the  surrogate's  court  by  the  executor,  administrator, 
or  freeholder  receiving  the  same.  For  that  purpose,  he  must  pay  them  to 
the  county  treasurer,  to  the  credit  of  the  special  proceeding,  to  be  retained 
by  him  as  prescribed  in  section  2537  of  this  act.  Upon  payment  being  so 
made,  the  heirs  and  devisees  of  the  decedent,  and  their  assigns,  and  all  the 
decedent's  remaining  real  property,  and  interest  in  real  property,  held  under 
a  contract  for  the  purchase  thereof,  are  exonerated  from  the  debts  established 
by  the  decree,  or  established  as  prescribed  in  the  next  section  but  one,  as  far 
as  the  proceeds  so  paid  over  are  sufficient,  after  deducting  the  costs  and 
expenses  allowed  by  the  surrogate,  to  satisfy  those  debts. 
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§  2787.  Notice  of  distribution  of  pxoceed&  Immediately  after  the 
payment  into  court  of  the  proceeds  of  a  mortgage,  lease,  or  sale,  as  pre- 
scribed in  the  last  section,  the  surrogate  must  cause  notice  of  the  time  and 
place  of  making  the  distribution,  to  be  published,  at  least  once  in  each  of 
the  six  weeks  immediately  preceding  the  same,  in  a  newspaper  published 
in  the  county  of  the  surrogate. 

§  2788.  uearing ;  proof  of  farther  debta  At  the  time  and  place  desig- 
nated in  the  notice,  or  at  the  time  and  place  to  which  the  hearing  is 
adjourned,  the  surrogate  must  hear  the  allegations  and  proofs  of  the  credi- 
tors, and  of  the  persons  interested  in  the  estate,  or  in  the  application  of  the 
proceeds,  respecting  any  demands  against  the  decedent,  or  for  his  funeral 
expenses,  then  presented,  which  had  not  been  established  or  rejected,  before 
making  the  decree.  The  provisions  of  this  title,  relating  to  contesting  and 
establishing  debts,  and  preserving  the  evidence  thereof,  before  making*  the 
decree,  apply  to  the  proceedings  respecting  any  demand  so  presenteo.  A 
debt,  which  was  established  by  the  decree,  may  be  again  controverted,  upon 
the  hearing  provided  for  in  this  section,  upon  the  discovery  of  new  evidence 
impeaching  the  same,  and  upon  such  a  notice  to  the  claimant  as  the  surro- 
gate directs,  but  not  otherwise. 

g  2789.  When  sale  of  unsold  property  may  be  directed.  Where  the 
decree  was  executed  with  respect  to  a  part  only  of  the  real  property,  or 
interests  in  real  property,  specified  therein,  and  the  proceeds  of  the  sale  are 
insufficient,  after  paying  the  costs  and  expenses  thereof,  to  satisfy  all  the 
debts  established  by  the  decree,  together  with  the  demands  established  as 
prescribed  in  the  last  section,  and  all  other  sums  payable  out  of  the  same,  as 
prescribed  in  this  title,  the  surrogate  must  make  an  order,  as  prescribed  in 
section  2768  of  this  act,  directing  the  execution  of  the  decree,  with  respect 
to  the  remainder,  or  so  much  thereof  as  is  necessary.  The  proceedings 
thereupon  and  subsequent  thereto  are  the  same,  as  upon  and  subsequent  to 

the  first  order  for  the  execution  of  the  decree. 

^  2790.  Proof  of  claims  to  surplns  money.  Upon  the  hearing,  pro- 
vided for  in  the  last  section  but  one,  or  upon  the  hearing  after  the  further 
execution  of  the  decree,  as  prescribed  in  the  last  section,  the  surrogate  must 
also  hear  the  allegations  and  proofs  of  any  person,  who  claims  a  right  to  the 
surplus  money,  or  any  part  thereof.  A  claim  so  made  may  be  contested  by 
any  other  person  making  a  like  claim. 

g  2791 .  Decree  for  distribation.  The  surrogate  must,  by  a  supplement- 
ary decree,  made  and  recorded  in  like  manner  as  the  first  decree,  determine 
the  rights  of  the  creditors  and  other  persons  interested,  to  share  in  the  pro- 
ceeds, and  direct  the  distribution  thereof  accordingly.  Where  the  rights  of 
creditors  are  established,  and  there  is  a  surplus,  respecting  the  distribution 
of  which  a  contest  arises,  he  may  make  a  supplementary  decree,  providing 
for  the  payment  of  the  creditors  only ;  and  reserving  all  questions,  as  to  the 
distribution  of  the  surplus,  to  be  settled  by  a  second  supplementary  decree. 
An  appeal  may  be  takfen  from  either  of  the  supplementary  decrees,  by  any 
person  aggrieved  thereby,  as  from  the  first  decree ;  except  that  it  is  not 
necessary  or  proper,  to  make  any  creditor  a  party  to  an  appeal  from  the 
second  supplementary  decree. 

§  2792.  Id. ;  county  treasnrer  to  distribute.  Each  supplementary 
decree  must  fix  the  sums  to  be  paid  or  invested,  as  prescribed  in  the  follow- 
ing sections  of  this  title,  as  far  as  they  can  be  then  fixed.  If  any  sum  cannot 
he  then  fixed,  it  may  be  fixed  by  the  order  of  the  surrogate  subsequently 
made.  The  surrogate  must  cause  a  certified  copy  of  each  supplementary 
decree,  and  of  each  order,  to  be  delivered  to  the  county  treasurer,  who  must 
distribute,  pay  over,  or  invest  the  i)roceeds  in  his  hands,  as  directed  thereby. 

§  2793.  Distribution ;  how  made.    Money  paid  into  the  surrogate's 
court,  as  prescribed  in  this  title,  must  be  distributed  by  the  supplementary 
decree  in  the  following  order : 
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1.  The  charges  and  expenses  of  the  mortgage,  lease,  or  sale,  and  of  the 
publication  of  the  notice  of  distribution,  and  the  other  actual  disbursements 
attending  the  distribution,  must  first  be  paid. 

2.  Where  an  interest  under  a  contract  for  the  purchase  of  real  property 
was  sold,  all  sums  of  money,  which  were  due  at  the  time  of  the  sale,  pursu- 
ant to  the  contract,  and  were  not  assumed  by  the  purchaser,  must  next  be 
paid  out  of  the  proceeds  of  the  sale  of  that  interest. 

3.  Out  of  the  remainder  of  the  money,  arising  upon  a  sale,  the  claim  of 
dower  of  the  decedent's  wife,  if  any,  which  has  not  been  assigned  to  her 
must  be  satisfied,  by  setting  apart  for  investment,  one-third  of  the  ffroes 
proceeds  of  the  property,  to  which  her  right  of  dower  attaches ;  unless,  within 
such  a  time,  and  upon  such  a  notice  to  her,  as  the  surrogate  deems  reason- 
able, she  presents  an  instrument  under  seal,  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded  in  the  county,  whereby  she 
consents  to  accept,  in  lieu  of  her  dower,  a  sum,  to  be  ascertained  by  the  sur- 
rogate, equal  to  the  value  of  her  right  of  dower  in  the  gross  proceeds,  accord- 
ing to  the  principles  applicable  to  life  annuities ;  and,  if  she  presents  such 
an  instrument,  by  paying  to  her  such  a  sum.  If  it  shall  appear  to  the  surrogate 
thai  the  decedents  widow  is  an  ir^ant,  lunaticy  or  otherwise  inoompetenty  and  that 
a  general  guardian  or  committee  has  been  appointed^  upon  proof  that  it  will  be  for 
the  best  interest  and  advantage  of  the  estate  of  such  infant^  lunatic  or  incompetent 
widow,  the  surrogate  must  authorize  and  direct  such  guardian  or  committee^  in  the 
name  of  such  infant,  lunatic  or  incompetent  widow,  having  such  dower  right,  to 
execute  an  instrument  under  seal,  acknowledged  and  proved  and  certified  in  like 
manner  as  a  deed  to  be  recorded  in  the  county,  whereby  such  guardian  or  com7nU' 
tee  shall  consent  to  accept  in  lieu  of  dower  a  sum  to  be  ascertained  by  the  surrogate  as 
above  provided  according  to  the  principles  applicable  to  life  annuities ;  and  upon 
presentation  of  such  an  instrument  to  the  surrogate,  the  valve  of  the  right  ofdotoer 
so  ascertained  by  him  shall  be  paid  to  such  guardian  or  committee.  Such  instru'^ 
ment  shall  have  the  same  force  and  effect  as  a  deed  or  instrument  executed  and  ac^ 
knowledged  by  a  competent  person.     [Am'd  Gh.  652  op  1886.] 

4.  Out  of  the  remainder  of  the  money,  arising  upon  a  mortgage,  lease,  or 
sale,  must  be  paid  the  costs  of  the  special  proceeding,  awarded  to  the  peti- 
tioner in  the  decree. 

5.  Out  of  the  remainder  of  the  money,  must  be  paid  the  sum,  if  any,  which 
has  been  found  to  be  due  to  the  executor  or  administrator,  upon  a  judicial 
settlement  of  his  account,  after  applying  thereupon  the  proceeds  of  the  per- 
sonal property.  But  this  subdivision  does  not  authorize  the  repayment,  to 
an  executor  or  administrator,  of  any  sum  paid  by  him  to  a  creditor  of  the 
decedent,  exceeding  the  proportion  which  tnat  creditor  would  be  entitled  to 
receive  from  the  estate  of  the  decedent,  upon  the  distribution  of  all  the  assets 
of  the  decedent,  and  the  proceeds  of  property  disposed  of  as  prescribed  in 
this  title. 

6.  Out  of  the  remainder  of  the  money,  must  be  paid,  in  full,  the  reasonable 
funeral  expenses  of  the  decedent,  to  the  persons  whose  claims  therefor  were 
established  and  recited  as  debts^  in  the  first  decree,  and  were  not  rejected 
upon  the  second  hearing. 

7.  Out  of  the  remainder  of  the  money,  must  he  paid,  in  full,  the  other 
debts,  which  were  established  and  recited  in  the  first  decree,  and  were  not 
rejected  upon  the  second  hearing ;  or,  if  there  is  not  enough  for  that  pur- 
pose, they,  or  so  much  thereof  as  the  money  applicable  thereto  will  pay,  must 
be  paid  in  the  order  prescribed  by  law  for  payment  of  a  decedent's  debts  hs 
an  executor  or  administrator  out  of  the  personal  assets,  without  giving  pref- 
erence to  rent,  or  to  a  specialty,  or  to  any  demand  on  account  of  an  action 
pending  thereupon ;  and  paying  debts  not  yet  due,  upon  a  rebate  of  legal 
interest. 

8.  Out  of  the  remainder  of  the  money,  must  be  paid,  in  like  manner,  the 
debts  first  established  by  the  supplementary  decree,  or  so  much  thereof  a# 
the  remainder  will  pay. 
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9.  If  any  surplus  remains,  it  must  be  distributed  among  the  heirs  and 
devisees  oi  the  decedent,  or  the  persons  claiming  under  them^  and  among 
those  persons  who  have  presented  and  proved  liens  upon  the  interests  of 
those  neirs  or  devisees,  or  persons  claiming  under  them,  which  were  cut 
off  by  the  sale,  according  to  their  respective  rights  and  priorities,  as  estab- 
lished in  the  supplementary  decree,  ^utif  the  proceeds  of  any  of  the  prop- 
erty sold  have  been,  or  were  to  be,  converted  into  personal  property,  pursu- 
ant to  a  direction  contained  in  the  decedent's  will,  the  surplus  proceeds  of 
that  part  of  the  property  must  be  paid  to  the  persons  entitled  thereto,  by 
the  terms  of  the  will.  Any  person  having  a  right  of  tenancy  by  the  curtesy 
in  such  surplus  may,  if  he  so  elect,  receive  therefrom  a  gross  sum  in  satis- 
faction of  such  right.     [Am'd  by  Ch.  640  op  1893.] 

6  2794.  Dower  in  laxsds  under  contract ;  how  compnted.  The  claim 
of  dower  of  the  decedent's  wife,  in  real  property  held  by  the  decedent,  under 
a  contract  for  the  purchase  thereof,  which  must  be  satisfied,  as  prescribed  in 
subdivision  third  of  the  last  section,  extends  only  to  the  annual  interest, 
during  her  life,  upon  one-third  of  the  balance  remaining,  after  deducting 
from  the  money  arising  upon  the  sale,  all  sums  due  from  the  decedent,  at 
the  time  of  the  sale,  for  the  real  property  so  contracted  and  sold. 

g  2795.  Fond  set  apart  fidr  dower ;  how  invested,  etc.  The  surrogate 
must  cause  a  sum  set  apart  for  a  widow's  dower,  as  prescribed  in  the  last 
two  sections,  to  be  invested  by  the  county  treasurer,  under  the  direction  of 
the  surrogate,  in  the  public  securities  of  the  State,  or  of  the  United  States, 
or  in  permanent  mortgage  securities,  bearing  interest  payable  annually,  or 
oftener.  The  interest,  or  other  income,  must  be  paid  by  the  county  treasurer 
to  the  widow,  during  her  life.  After  her  death,  the  county  treasurer,  under 
the  direction  of  the  surrogate's  court,  manifested  in  an  order  duly  entered, 
must  sell  the  public  securities,  or  collect  the  sums  loaned  upon  mortgage, 
and  distribute  the  proceeds  less  the  costs  and  expenses,  as  prescribed  in  tne 
last  section  but  one,  for  the  distribution  of  the  remainder  of  the  money,  after 
satisfying  the  claim  for  dower. 

§  2796.  Id. ;  share  belonging  to  infant,  eta  Where  surplus  money  is 
distributable  to  an  infant;  or  where  the  interest  in  the  property,  represeiued 
by  it,  consisted  of  a  precedent  estate,  and  a  remainder  or  reversion ;  the 
decree  must  provide,  as  the  judgment  of  the  supreme  court  would  provide, 
in  an  analogous  case,  for  the  investment  of  the  money  in  the  public  securi- 
ties of  the  otate,  or  of  the  United  states ;  or  for  the  loan  thereof,  secured 
by  bond,  and  by  mortgage  upon  unincumbered  real  property  within  the 
State,  worth  at  least,  exclusive  of  buildings  thereupon,  twice  the  sum  lent; 
and  for  the  payment  of  the  income,  until  the  majority  of  the  infant  or  the 
determination  of  the  temporary  interest ;  and  then,  for  the  payment  of  the 
principal  to  the  person  or  persons  entitled  thereto.  Or  where  surplus  money 
is  distributable  to  an  infant^  the  decree  may,  in  the  discretion  of  the  surrogaUj 
direct  that  the  same  be  paid  to  his  general  guardian  upon  the  latter  giving  such 
additional  security y  if  any,  as  the  surrogate  directs,  or  if  it  is  one  hundred  dollars 
or  less,  that  it  be  deposited  by  the  county  treasurer  in  a  savings  bank  or  trust  com- 
pany, designated  by  the  surrogate,  and  that  the  interest  or  income  thereof  be  applied 
to  the  use  of  the  infant  until  its  majority.     [Am'd  Ch.  309  of  1882.    See  8  2.] 

§  2797.  Effect  upon  proceedingB  under  this  title,  of  an  action  to 
foreclose,  eta  #The  commencement  or  pendency  of  an  action  or  special 
proceeding,  having  for  its  object  the  sale,  either  absolutely  or  contingently, 
of  property  liable  to  be  disposed  of  as  prescribed  in  this  title ;  or  the  fore- 
closure by  advertisement,  of  a  mortgage  thereupon ;  or  any  proceeding  to 
sell  such  property,  taken  pursuant  to  a  judgment,  or  by  virtue  of  an  execu- 
tion, does  not  affect  any  of  the  proceedings  taken  as  prescribed  by  this  title, 
unless  the  surrogate  so  directs.  After  making  a  decree  directing  a  mort- 
gage, lease  or  s^e,  the  surrogate  may,  and,  in  a  proper  casOf  he  mnst»  sta/ 
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the  order  to  execute  the  decree,  with  respect  to  the  property  affected  hj  the 
action,  or  special  proceeding,  or  by  the  proceedings  then  pending,  until  the 
determination  thereof,  or  the  further  order  of  the  surrogate  with  respect 
thereto.  If,  iu  the  course  thereof,  a  sale  of  any  of  the  property  has  been 
made,  before  making  the  decree  in  the  surrogate's  court,  the  decree  must 
provide  for  the  application  of  the  surplus  proceeds  belonging  to  the  decedent's 
estate.  If  such  a  sale  is  made  afterwards,  the  directions  contained  in  the 
decree,  relating  to  the  property  sold,  are  deemed  to  relate  to  those  proceeds. 

§  2798.  Surplus  money  on  foreclosure  and  other  sales ;  when 
paid  to  surrogate.  Where  real  property,  or  an  interest  in  real  property, 
liable  to  be  disposed  of  :is  prescribed  iu  this  title  is  sold,  iu  an  action  or  a 
special  proceeding  specified  in  the  last  section,  to  satisfy  a  mortgage  or 
other  lien  thereupon,  which  accrued  during  the  decedent's  lifetime^  and 
letters  tesUimentarj  or  letters  of  administration,  upon  the  decedent's  estate 
were,  within  four  years  before  the  sale,  issued  from  a  surrogate's  court  of 
the  state  having  jurisdiction  to  grant  them;  the  surplus  money  must  I  e 
paid  into  the  surrogate's  court  from  which  the  letters  issued  pursuant  to 
the  provisions  of  section  twenty-five  hundred  and  thirty-seven  of  this  code, 
and  the  re<'cipt  of  the  county  treasurer  shall  be  a  sufficient  discharge  to  the 
person  paying  such  money.  If  the  sale  was  made  pursuant  to  the  direc- 
tions contained  in  a  judgment  or  order  the  surplus  remaining  after  pay- 
ment of  all  the  liens  upon  the  property,  chargeable  upon  the  proceeds, 
which  existed  at  the  time  of  the  decedent's  death,  must  be  so  paid.  If  the 
sale  was  made  in  any  other  manner,  the  surplus  exceeding  the  lien  to  sat- 
isfy which  the  property  was  sold,  and  the  costs  and  expenses  must  within 
thirty  days  after  the  receipt  of  the  money  from  which  it  accrues,  be  so  uaid 
over  by  the  person  receiving  that  money.     [Am'd  by  Ch.  686  of  1893.  j 

§  2799.  Id. ;  how  distributed.  Where  money  is  p^d  into  a  surrojgate's 
court,  as  prescribed  in  the  last  section,  and  a  petition  for  the  disposition  of 
property,  as  prescribed  in  this  title,  is  pending  before  him ;  or  is  presented 
at  any  time  before  the  distribution  of  the  money ;  the  money  must  be  dis- 
tributed as  if  it  was  the  proceeds  of  the  decedent's  real  property,  sold  pur- 
suant to  the  decree.  If  such  a  petition  is  not  pending  or  presented,  or  if  a 
decree  for  the  disposition  of  the  decedent's  property  is  not  made  thereupon, 
a  verified  petition,  praying  for  a  decree,  directing  the  distribution  of  the 
money  among  the  persons  entitled  thereto,  may  be  presented  by  any  of  those 
persons.  Each  person,  who  would  be  entitled  to  share  in  the  distribution  of 
the  proceeds  of  a  sale,  must  be  cited  to  show  cause,  why  such  a  decree  should 
not  oe  made.  Service  of  the  citation  may  be  made  upon  all  the  persons 
designated  therein,  by  publishing  the  same  in  two  newspapers  designated 
as  prescribed  in  article  first  of  title  second  of  this  chapter,  at  least  once  in 
each  of  the  four  successive  weeks  immediately  preceding  the  return  day 
thereof,  except  that  personal  service  must  be  mcide  upon  the  husband^  wife^  heirs  and 
devisees  of  the  decedent^  ami  also  upon  every  other  person  claiming  under  them^  or 
either  of  them,  who  resides  in  this  state.  Upon  the  return  of  the  citation,  the 
rights  and  priorities  of  the  persons  interested  must  be  established,  and  a 
decree  for  distribution  must  be  made,  as  if  it  was  the  proceeds  of  real  prop- 
erty sold.     [Am'd  Ch.  535  of  1881.] 

§  2800.  Securities  and  leases ;  surrogate's  duty  respecting  the  same. 
Except  as  otherwise  specially  prescribed  iu  this  title,  a  se^rity  taken  or  an 
investment  made,  pursuant  to  any  provision  thereof,  must  to  taken  or  made 
in  the  name  of  the  county  treasurer,  adding  his  official  title,  and  his  succes- 
sors in  office.  Each  security  so  taken,  and  all  the  papers  connected  there- 
with, or  with  such  an  investincut,  and  each  lease,  taken  as  proscribed  in  this 
title,  must  be  immediately  doli^^ered  to  the  surrogate  for  his  approval ;  and, 
when  approvea  by  him.  mus<^  be  delivered  to  the  county  treasurer,  who 
must,  from  time  to  time,  collect  the  money  due  thereupon,  and  apply  it, 
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under  the  direction  of  the  surrogate,  as  prescribed  by  law  for  that  purpose, 
or  for  the  application  of  the  money  represented  by  the  security. 

§  2801.  Restitatioii,  for  aseets  subseqaently  discovered.  Where  a 
decree  has  been  made,  for  the  application  of  the  proceeds  of  real  property 
to  the  payment  of  the  decedent's  debts  or  funeral  expenses,  as  prescribed  in 
this  title,  and  assets,  which  should  have  been  applied  thereto,  are  afterwards 
discovered ;  or,  for  any  other  reason,  money  or  other  personal  property  of 
the  decedent,  which  should  have  been  applied  thereto,  afterwards  comes  to 
the  hands  of  the  executor,  administrator,  legatee,  or  next  of  kin ;  the  heir, 
devisee,  or  other  person  aggrieved,  may  maintain  an  action  to  procure 
re-imbursement  therefrom. 

TITLE  VI. 

Provisions  reloHng  to  a  testamentary  trustee. 

SB(7noir  2802.  Intermediate  accounling ;  when  voluntary. 

2803.  Id. ;  when  compulsory. 

2804.  Petition  to  compel  payment  of  debt,  legacy,  etc 

2805.  Id  ;  proceedings  upon  return  of  citation. 

2806.  Id. ;  other  persons  interested  to  be  cited. 

2807.  When  surrogate  may  compel  judicial  settlement. 

2808.  "Who  may  apply  therefor. 

2809.  Proceedings  upon  return  of  citation. 

2810.  Judicial  settlement  on  petition  of  trustee. 

2811.  Certain  provisions  of  title  fourth  made  applicable. 

2812.  Surrogate  to  determine  controversies ;  proportion  may  be  retahied. 

2813.  Effect  of  decree. 

2814.  Hesitation  of  trust. 

2815.  Petition  for  security  from  testamentary  trustee. 

2816.  Security ;  how  given. 

2817.  Remo^  of  testamentary  trustee. 

2818.  Appointment  of  successor. 

2819.  Proceedings  where  testamentary  trustee  is  also  executor  or  admimstrator. 

2820.  Application  of  this  title. 

§  2802.  Intermediate  accountiiig.  Any  trustee  created  by  any  last  will  and 
testament,  or  appointed  by  any  competent  authority  to  execute  any  trust  created  by 
such  last  will  and  testament,  may  at  any  time  file  an  intermediate  account,  and  may 
also  annually  render  and  flncUly  judicially  s&ttle  his  accounts  b^ore  the  surrogate  of 
the  county  having  jurisdiction  of  the  estate  or  trust,  in  the  Tnanner  provided  by  law 
for  the  final  judicial  settlement  of  the  accounts  of  executors  and  administrators,  and 
may  for  that  purpose  obtain  and  serve  in  the  same  manner  the  necessary  citations 
requiring  all  persons  interested  to  attend  such  final  settlement ;  and  the  decree  of  the 
surrogate  on  such  final  settlement  may  be  appealed  from  in  the  manner  provided 
for  an  appeal  from  a  decree  of  a  surrogate's  court  on  the  final  settlement  of  the 
accounts  of  an  executor  or  administrator,  and  the  like  proceedings  shall  be  had  on 
such  appeal ;  in  all  such  annual  accountings  of  such  trustees,  the  surrogatsbrfore 
whom  such  accounting  may  be  had  shall  allow  to  the  trustee  or  trustees  the  same 
compensation  for  his  or  their  services,  by  way  of  commission,  as  are  alloiDed  by 
law  to  executors  and  administrators,  besides  their  just  and  reasonable  expenses 
therein  ;  and  also  the  additional  allowance  provided  for  in  section  2562  of  this  act ; 
the  decree  of  the  surrogate  on  such  fined  annual  settlement  of  an  account  p^o- 
videdfor  in  this  section,  or  the  final  determination,  decree  or  judgment  of  the  ap- 
peHate  tribunal  in  case  of  appeal,  shall  hate  the  same  force  and  ^ect  as  the  decree 
or  judgment  of  any  other  court  of  competent  jurisdiction  on  the  final  settlement 
of  such  accounts,  and  of  the  matters  rating  to  such  trust  which  shall  have  been 
embraced  in  such  accounts,  or  litigcUed  or  determined  on  suth  settlement.  [Am'd 
Ch.  518  OP  1885.] 

g  2803.  Id. ;  when  compnlsoxy.  Upon  the  petition  of  a  person  inter* 
ssted,  absolutely  or  coDUngently,  in  the  estate  or  fund  ir  the  hands  -><'  a 
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testamentary  trustee,  or  in  the  application  thereof,  or  of  the  income  or  other 
proceeds  thereof,  the  surrogate  may,  in  his  discretion,  make,  at  any  time, 
an  order  r^uiring  a  testamentary  trustee  to  render  an  intermediate  account. 

§  2804.  Petition  to  compel  payment  of  debt,  legacy,  etc.  Where  a 
person  is  entitled,  by  the  terras  of  the  will,  to  the  payment  of  money,  or  the 
delivery  of  personal  property,  by  a  testamentary  trustee,  he  may  present  to 
the  surrogate's  court  a  written  petition,  duly  verified,  setting  forth  the  facts 
which  entitle  him  to  the  payment  or  delivery,  and  praying  lor  a  decree, 
directing  payment  or  delivery  accordingly;  and  that  the  testamentary 
trustee  may  be  cited  to  show  cause,  why  such  a  decree  shoiild  not  be  made. 
If  the  petitioner  is  so  entitled,  only  upon  the  happening  of  a  contingency,  or 
after  the  expiration  of  a  certain  time,  he  must  show  in  his  petition,  that  hib 
right  to  the  money  or  other  property  has  become  absolute.  Upon  the  pre- 
sentation of  the  petition,  the  surrogate  must  issue  a  citation  accordingly. 

§  280B.  Id. ;  proceedingB  npon  return  of  citation.  Upon  the  return  of 
a  citation,  issued  as  prescribed  in  the  last  section,  if  the  tes^meutary  trustee 
files  a  written  answer,  duly  verified,  setting  forth  facts,  which  show  that  it  is 
doubtful,  whether  the  petitioner's  claim  is  valid  and  legal,  and  denying  its 
validity  or  legality,  absolutely  or  upon  his  information  and  belief,  a  decree 
must  be  macb,  dismissing  tne  petition,  without  prejudice  to  an  action  in  ^ 
behalf  of  the  petitioner  for  an  accounting ;  otherwise,  the  surrogate  must  ' 
hear  the  allegations  and  proofs  of  the  parties,  and  must  make  such  a  decree 
in  the  premises,  as  justice  requires.  In  a  proper  case,  the  decree  may 
require  the  testamentary  trustee,  who  is  unable  to  deliver  personal  property 
to  which  the  petitioner  is  entitled,  to  pay  the  value  thereof. 

§  2806.  Id. ;  other  pexBons  interestod  to  be  cited.  Where  it  appears, 
upon  the  presentation  of  a  petition  as  prescribed  in  the  last  section  but  one, 
that  a  decree,  made  pursuant  to  the  prayer  thereof,  might  affect  the  rights 
of  other  persons,  with  respect  to  the  estate  or  fund  held  by  the  testamentary 
trustee,  the  citation  must  also  be  directed  to  those  persons.  Where  that  fact 
appears,  upon  the  return  of  the  citation,  or  upon  the  hearing,  and  it  also 
appears  presumptively  that  the  petitioner  is  entitled  to  a  decree,  all  the 
persons,  whose  rights  may  be  so  affected,  must  be  brought  in  by  a  supple- 
mental citation,  l^fore  a  decree  is  made. 

§  2807.  When  surrogate  may  compel  judicial  settlement  In  either 
of  the  following  cases,  the  surrogate's  court  may,  from  time  to  time,  compel 
a  judicial  settlement  of  the  account  of  a  testamentary  trustee : 

1.  Where  one  year  has  expired,  since  the  will  was  admitted  to  probate. 

2.  Where  the  trustee  has  been  removed,  or  for  any  other  reason,  his 
powers  have  ceased. 

8.  Where  the  trusts,  or  one  or  more  distinct  and  separate  trusts,  created 
by  the  terms  of  the  will,  have  been  executed,  or  are  ready  to  be  executed  ; 
so  that  the  persons  beneficially  interested  are,  by  the  terms  of  the  will,  or  by 
operation  of  law,  entitled  to  receive  any  money  or  other  personal  property 
irom  the  trustee, 

§  2808.  Who  may  apply  therefor.  A  petition,  praying  for  a  judicial 
settlement,  as  prescribed  in  the  last  section,  and  that  the  testamentary  trus- 
tee may  be  cited  to  show  cause,  why  he  should  not  render  and  settle  his 
account,  may  be  presented,  by  any  person  beneficially  interested  in  the 
execution  of  any  of  the  trusts ;  or  by  any  person  in  behalf  of  an  infant  so 
beneficially  interested ;  or  by  a  surety  in  the  bond  of  the  testamentary  trus- 
tee, given  as  prescribed  in  this  title,  or  by  the  legal  representative  of  such  a 
surety.  Upon  the  presentation  of  the  petition,  the  surrogate  must  issue  a 
citation  accordingly,  unless  the  account  of  the  testamentary  tru^^tee  has  been 
judicially  settled,  within  a  year  before  the  petition  is  presented ;  in  which 
case,  the  surrogate  may,  in  his  discretion,  entertain,  or  decline  to  entertain, 
the  petition. 

§  2809.  FzoceedingB  upon  retom  of  citation.  Sections  2727  and  2728 
of  this  act  apply  to  the  proceedings  upon  a  citation,  issued  as  prescribed  in 

576 


§8  2810-2814.  .  SURROGATES'  COURTS.  Tit.  a,  Ch.  la 

the  last  sectioiiy  and  to  the  testamentaiy  trustee  to  whom  the  citation  is 

directed. 

§  2810.  Judicial  settlement  on  petition  of  trustee.    When  one  year 

has  expired  since  the  probate  of  the  will,  or  when  the  trusts,  or  one  or  more 
distinct  and  separate  trusts,  created  by  the  will,  have  been,  or  are  ready  to 
be,  fully  executed,  a  testamentary  trustee  may  present  to  the  surrogate's 
court  a  petition,  duly  verified,  setting  forth  the  facts,  and  praying  that  his 
account  may  be  judicially  settled ;  and  that  all  the  persons  who  are  en^tled, 
absolutely  or  contingently,  by  the  terms  of  the  will,  or  hj  operation  of  law, 
to  share  in  the  fund,  or  in  the  proceeds  of  property  held  by  the  petitioner^  as 
a  part  of  his  trust,  may  be  cited  to  attend  the  settlement.  Thereupon  the 
surrogate  must  issue  a  citation  accordingly.  Sections  2729,  2730,  and  2731 
of  this  act  apply  to  the  proceeding's  upon  the  return  of  a  citation,  issued  as 
prescribed  in  this  section,  and  to  the  testamentary  trustee  whose  account  is 
to  be  settled.  Any  person,  although  not  named  in  the  citation,  who  is  bene- 
ficially interested  in  the  estate  or  fund  which  came  to  the  petitioner's  hands, 
or  in  the  proceeds  thereof,  or  in  the  application  of  that  estate  or  fund,  or  of 
ihe  proceeds  thereof,  is  entitled  to  appear  upon  the  hearing,  and  thus  make 
himself  a  party  to  the  special  proceeding. 

8  2811.  Cextain  provisions  of  title  rourth  made  applicable.  Sections 
27S4  to  2737,  both  inclusive,  sections  2739  to  2741,  both  inclusive,  and  sections 
2743,  2744,  and  2746  of  this  act,  apply  to  and  regulate  the  like  matters, 
whore  a  testamentary  trustee  accounts,  as  prescribed  in  this  title ;  except 
as  otherwise  prescribed  in  the  next  two  sections.  To  each  account,  filed 
as-  prescribed  in  this  title,  must  be  annexed  an  affidavit,  in  the  form  pre- 
scribed in  section  2733  of  this  act,  for  the  affidavit  to  be  annexed  to  the 
account  of  an  executor  or  administrator ;  except  that  the  expression,  "  the 
trust  created  by  the  will,"  with  such  other  description  of  the  trust,  as  is 
necessary  to  identify  it,  must  be  substituted  in  place  of  the  words,  '^  the 
estate  of  the  decedent." 

g  2812.  StoTogate  to  determine  controvexBies ;  proportion  may  be 

retained.  Upon  a  judicial  settlement  of  the  account  of  a  testamentary 
trustee,  a  controversy  which  arises,  respecting  the  right  of  a  party  to  share 
in  the  money  or  other  personal  property  to  be  paid,  distributed,  or  delivered 
over,  must  be  determined  in  the  same  manner  as  other  issues  are  determined. 
If  such  a  controversy  remains  undetermined,  after  the  determination  of  all 
other  questions  upon  which  the  distribution  of  the  fund,  or  the  delivery  of 
the  personal  property  depends,  the  decree  must  direct  that  a  sum,  sufficient 
to  satisfy  the  claim  in  controversy,  or  the  proportion  to  which  it  is  entitled, 
together  with  the  probable  amount  of  the  interest  and  costs,  and,  if  the  case  so 
requires,  that  the  personal  property  in  controversy,  be  retained  in  the  hands 
of  the  accounting  party ;  or  that  the  money  be  deposited  in  a  safe  bank  or 
trust  company,  subject  to  the  surrogate's  order,  for  the  purpose  of  being 
applied  to  the  payment  of  the  claim,  when  it  is  due,  recovered,  or  settled ; 
and  that  so  much  thereof,  as  is  not  needed  for  that  purpose,  be  afterwards 
distributed  according  to  law. 

§  2813.  Effect  of  decree.  A  decree,  made  upon  a  Judicial  settlement 
of  the  account  of  a  testamentary  trustee,  as  prescribed  m  this  title,  or  the 
judgment  rendered  upon  an  appeal  from  such  a  decree,  has  the  same  force, 
as  a  judgment  of  the  supreme  court  to  the  same  effect,  as  against  each 

Earty  who  was  duly  cited  or  appeared,  and  every  person  who  would  be 
ound  by  such  a  judgment,  rendered  in  an  action  between  the  same  parties. 
§  2814.  Resignation  of  tmst  A  testamentary  trustee  may,  at  any  time, 
present  to  the  surrogate's  court  a  written  petition,  duly  verified,  praying 
that  his  account  may  be  judicially  settled ;  that  a  decree  may  thereupon  be 
made,  allowing  him  to  resign  his  trust,  and  discharging  him  accordingly  j 
and  that  all  persons  who  are  entitled,  absolutely  or  contingently,  by  the 
terms  of  the  will  or  by  operation  of  law,  to  share  in  the  fund  or  estate,  or 
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the  proceeds  of  any  property  held  by  the  petitioner  as  a  part  of  his  trust, 
may  be  cited  to  show  cause,  why  such  a  decree  should  not  be  made.  The 
petition  must  set  forth  the  facts  upon  which  the  application  is  founded;  and 
it  must,  in  all  other  respects,  conform  to  a  petition  presented  for  a  judicial 
settlement  of  the  account  of  a  testamentary  trustee,  as  prescribed  in  this  title. 
The  surrogate  may,  in  his  discretion,  entertain  or  decline  to  entertain  the 
petition.  If  he  entertains  it,  the  proceedings  must  be,  in  all  respects,  the 
same  as  upon  a  petition  for  a  judicial  settlement  of  the  petitioner's  account, 
except  that,  upon  the  hearing,  the  surrogate  must  first  determine,  whether 
sufficient  reasons  eidst  for  granting  the  prayer  of  the  petition,  and,  if  he 
determines  that  they  exist,  ne  must  make  an  order  accordingly,  and  allow- 
ing the  petitioner  to  account,  for  the  purpose  of  being  discharged.  Upon 
tlie  petitioner's  fully  accounting,  and  paying  all  money  belonging  to  the 
trust,  and  delivering  all  books,  papers,  and  other  property  of  the  trust-  in  his 
hands,  either  into  the  surrogate's  court,  or  as  the  surrogate  directs,  a  deciee 
may  be  made,  accepting  his  resignation,  and  discharging  him  accordingly. 

g  2815.  Petition  for  security  from  testamentary  trustee.    Any  pe> 

son,,  beneficially  interested  in  the  execution  of  the  trust,  may  present  to  ths 
surrogate's  court  a  written  petition,  duly  verified,  setting  forth,  either  upon 
his  knowledge,  or  upon  his  information  and  belief,  any  fact,  respecting  a 
testamentary  trustee,  the  existence  of  which,  if  it  was  interposed  as  an 
objection  to  granting  letters  testamentary  to  a  person  named  as  executor  in 
a  will,  would  make  it  necessary  for  such  a  person  to  give  security,  in  order 
to  entitle  himself  to  letters ;  and  praying  for  a  decree,  directing  the  testa- 
mentary trustee  to  give  security  for  the  performance  of  his  trust ;  and  that 
he  may  be  cited  to  show  cause,  why  such  a  decree  should  not  be  made. 
Upon  the  presentation  of  such  a  petition,  the  surrogate  must  issue  a  citation 
accordingly.  Upon  the  return  of  the  citation,  a  decree,  requiring  the  testa- 
mentary trustee  to  give  such  security,  may  be  made,  in  a  case  where  a  per- 
son so  named  as  executor  can  entitle  himself  to  letters  testamentary,  only  by 
giving  a  bond;  but  not  otherwise. 

§  2816.  Secnxity ;  how  given.  The  security,  given  as  prescribed  in  the 
last  section,  must  be  a  bond  to  the  same  effect,  and  in  the  same  form,  as  an 
executor's  bond.  Each  provision  of  this  chapter,  applicable  to  the  bond  of 
an  executor,  or  to  the  rights,  duties,  and  liabUities  of  the  parties  thereto,  or 
any  of  them,  including  the  release  of  the  sureties,  and  the  giving  of  a  new 
bond,  apply  to  the  bond  so  given,  and  to  the  parties  thereto. 

§  2817.  Removal  of  testamentary  trustee.  In  either  of  the  following 
cases,  a  person  beneficially  interested  in  the  execution  of  the  trust,  may  pre- 
sent to  the  surrogate's  court,  a  written  petition,  duly  verified,  setting  forth 
the  facts,  and  praying  for  a  decree  removing  a  testamentary  trustee  from 
his  trust ;  and  that  he  may  be  cited  to  show  cause  why  such  a  decree  should 
not  be  made : 

1.  Where,  if  he  was  named  in  a  will  as  executor,  letters  testamentary 
would  not  be  issued  to  him,  by  reason  of  his  personal  disqualification  or 
incompetency. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied  the  money 
or  other  property  in  his  charge,  or  invested  money  in  securities  unauthorized 
by  law,  or  otherwise  improvidently  managed  or  injured  the  property  com- 
mitted to  his  charge,  or  by  reason  of  other  misconduct  in  the  execution  of  his 
trust,  or  dishonesty,  drunkenness,  improvidence,  or  want  of  understanding, 
he  is  unfit  for  the  due  execution  of  his  trust. 

8.  Where  he  has  failed  to  give  a  bond,  as  required  by  a  decree,  made  as 
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prescribed  in  the  last  two  sections ;  or  has  wilfully  refused,  or  without  good 
cause  neglected  to  obeyj  a  direction  of  the  surrogate,  contained  in  any  other 
decree,  or  in  an  order,  made  as  prescribed  in  this  title ;  or  any  provision  of 
law  relating  to  the  discharge  of  his  duty. 

§  2818.  Appointment  of  successor.  When  a  sole  testamentary  trustee 
dies,  or  becomes  a  lunatic,  or  is,  by  a  decree  of  the  surrogate's  court,  re- 
moved or  allowed  to  resign,  and  the  trust  has  not  been  fully  executed,  the 
same  court  may  appoint  his  successor ;  unless  such  an  appointment  would 
contravene  the  express  terms  of  the  will.  Where  one  of  two  or  more  testamen- 
tary trustees  dies  or  becomes  a  lunatic^  or  is  by  decree  of  the  surrogate's  court  re- 
moved  or  allowed  to  resign^  a  successor  shaU  not  be  appointed  except  where  such  ap- 
pointment  is  necessary  in  order  to  comply  with  the  express  terms  of  the  wUly  or  un- 
less the  same  court  or  the  supreme  court  shaU  be  of  the  opinion  that  the  appoint- 
ment of  a  successor  would  be  for  the  benefit  of  the  cestuis  que  trust.  Unless  and 
untU  a  successor  is  appointed  the  remaining  trustee  or  trustees  may  proceed  and 
execute  the  trust  as  fvUy  as  if  such  trustee  or  trustees  had  not  died,  become  a  lunatic^ 
been  removed  or  resigned.  Where  a  decree  removing  a  trustee,  or  discharging 
him  upon  his  resignation,  does  not  designate  his  successor ;  or  the  person 
designated  therein  does  not  qualify ;  the  successor  must  be  appointed  and  must 
qualify,  in  the  manner  prescribed  by  law  for  the  appointment  and  qualifi- 
cation of  an  administrator  with  the  will  annexed.    [Am'd  Gh.  408  of  1884] 

§  2810.  Proceedings  where  testamentary  trostee  is  also  executor  or 
administrator.  Where  the  same  person  is  a  testamentary  trustee,  and  also 
the  executor  of  the  will,  or  an  administrator  upon  the  same  estate,  proceedings 
taken  by  or  against  him,  as  prescribed  in  this  title,  do  not  affect  him  as 
executor  or  administrator,  or  the  creditors  of,  or  persons  interested  in,  the 
general  estate,  except  in  one  of  the  following  cases : 

1.  Where  he  presents  a  petition,  praying  for  the  revocation  of  his  letters, 
he  may,  also,  in  the  same  petition,  set  forth  the  facts,  upon  showing  which 
he  would  be  allowed  to  resign  as  testamentary  trustee ;  and  may  thereupon 
pray  for  a  decree  allowing  him  so  to  resign,  and  for  a  citation  accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the  revocation  of  letters 
issued  to  an  executor  or  administrator ;  and  any  of  the  facts  set  forth  in  the 
petition  are  made,  by  the  provisions  of  this  title,  sufficient  to  entitle  the  same 
person  to  present  a  petition  praying  for  the  removal  of  a  testamentary  trus- 
tee; the  petitioner  may  pray  for  a  decree  removing  the  person  complained 
of  in  both  capacities,  and  for  a  citation  accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the  resignation  or  removal, 
as  the  case  requires,  of  the  testamentary  trustee,  and  for  the  judicial  settle- 
ment of  his  account,  may  be  taken,  as  prescribed  .in  this  title,  in  connection 
with,  or  separately  from,  the  like  proceedings  upon  the  petition  for  the  re/o- 
cation  of  the  letters,  as  the  surrogate  directs. 

§  2820.  Application  of  this  title.  The  provisions  of  this  title  apply  to 
to  a  trust  created  by  the  will  of  a  resident  of  the  State,  or  relating  to  real 
property,  situated  within  the  State,  without  regard  to  the  7  evidence  of  the 
trustee,  or  the  time  of  the  execution  of  the  will. 


TITLE  VII. 
Pro^tsions  relating  to  guardian, 

Abtiolb  1.  Appointment,  removal,  and  resignation  of  a  general  gno^^jnn, 

2.  Su{)ervi8ion  and  control  of  a  genei-al  guardian.    Settlen;«v^(,  of  hifi 

3.  Ghiardiana  appointed  by  will  or  deed. 
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ARTICLE  FIRST 

ApFonmmrr,  Rbmovai.  and  Rbsigvatiov  of  a  Gbhrral  Guabdiab; 

Sbctiov  2821,  Power  of  court  to  appoint  gaardians. 

2822.  Petition  for  appointment,  by  infant  over  fourteen. 
^  2823.  Contents  of  petition  ;  citation. 

2024.  Id. ;  where  petitioner  is  a  married  woman. 
2826.  Appointment  of  guardian. 

2826.  Guardian  to  be  nominated  by  infant. 

2827.  Appointment  of  temporary  guardian  for  infant  under  fourteen. 

2828.  Term  of  office  of  temporary  guardian. 

2829.  Inquiry  as  to  value  of  property. 

2830.  Qualification  of  guardian  of  property. 

2831.  Id. ;  of  guardian  of  person. 

2832.  When  letters  may  be  revoked  for  misconduct,  etc. 

2833.  Citation;  hearing;  decree. 

2834.  Suspension  of  gxuu*dian ;  effect  thereof. 

2835.  Application  by  guardian  for  revocation  of  letters. 

2836.  Pr(M2eedings  toereupon. 

.2837.  Ward  or  new  guardian  may  require  accounting. 

2838.  Application  for  ancillary  letters  to  foreign  guardian. 

2839.  Proceedings  thereupon. 

2840.  'Effect  of  such  letters. 

2841.  Application  of  the  last  section  to  former  guardians. 

§  2821.  Power  of  court  to  appoint  guardians.  The  sunrogate's  conrt 
has  the  like  power  and  authority  to  appoint  a  general  guardiany  of  the  per- 
8on  or  of  the  property,  or  both,  of  an  infant,  which  the  chancellor  had,  on 
the  thirty-first  day  of  December,  eighteen  hundred  and  forty-six.  It  has 
also  power  and  authority  to  appoint  a  general  guardian,  of  the  person  or  of 
the  property,  or  both,  of  an  infant  whose  father  or  mother  is  living,  and  to 
appoint  a  general  guardian  of  the  property  only,  of  an  infant  married 
woman.  Such  power  and  authority  must  be  exercised  in  like  manner  as 
they  were  exercised  by  the  court  of  chancery,  subject  to  the' provisions  of 
this  act.  The  same  person  may  be  appointed  guardian  of  an  infant  in  both 
capacities ;  or  the  guardianship  of  the  person  and  of  the  property  may  be 
committed  to  dififerent  persons. 

§  2822.  Petition  for  appointment,  by  infant  over  fonrtoen.  In  either 
of  the  following  cases,  an  infant,  of  the  age  of  fourteen  years  or  upwards, 
may  present,  to  the  surrogate's  court  of  the  county  in  which  he  resides ; 
or,  if  he  is  not  a  resident  of  the  State,  to  the  surrogate's  court  of  the  county 
in  which  any  of  his  property,  real  or  personal,  is  situated ;  a  written  petition, 
duly  verified,  setting  forth  the  facts  upon  which  the  jurisdiction  of  the  court 
depends,  and  praying  for  a  decree  appointing  a  general  guardian,  either 
of  his  person,  or  of  his  property,  or  both,  as  the  case  requires ;  and,  if  neces- 
sary, that  the  persons,  entitled  by  law  to  be  cited  upon  such  an  application, 
may  be  cited  to  show  cause,  why  such  a  decree  should  not  be  made  : 

1.  Where  such  a  general  guardian  has  not  been  duly  appointed,  either 
by  a  court  of  competent  jurisdiction  of  tho  State,  or  by  the  will  or  deed  of 
his  father  or  mother,  admitted  to  probate  or  authenticated,  and  recorded,  as 
prescribed  in  section  2851  of  this  act. 

2.  Where  a  general  guardian  so  appointed,  has  died,  become  incompetent 
or  disqualified ;  or  refuses  to  act ;  or  has  been  removed ;  or  where  his  term 
of  office  has  expired. 

Where  the  petitioner  is  a  non-remdent  married  woman,  and  the  petition 
relates  to  personal  property  only,  it  must  affirmatively  show  that  the  prop- 
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erty  is  not  subject  to  the  control  or  disposition  of  her  husband,  by  the  la^r 
of  the  petitioner's  residence. 

§  2823.  Ck>nteiits  of  petition ;  citation.  A  petition,  presented  as  pre- 
scribed  in  the  last  section,  must  also  state  v^hether  or  not  the  father  and 
mother  of  the  petitioner  are  known  to  be  living.  If  either  of  them  is  known 
to  be  living,  and  the  petition  does  not  pray  that  ^he  father,  or,  if  he  is  dead, 
that  the  mother,  may  be  appointed  the  general  guardian,  it  must  set  forth 
the  circumstances  which  render  the  appointment  of  another  person  expe- 
dient ;  and  must  pray  that  the  father,  or  if  he  is  dead,  that  the  mother,  of 
the  petitioner  may  be  cited  to  show  cause,  why  the  decree  should  not  be 
ma^.  A  citation,  issued  to  the  father  of  the  petitioner,  must  be  served  at 
least  ten  days  before  it  is  returnable.  Where  the  case  is  within  subdivision 
second  of  the  last  section,  the  petition  must  pray  that  the  person  formerly 
appointed  general  guardian  may  be  cited,  unlesd  it  is  shown  that  he  is  dead. 
The  surrogate  must  inquire,  and  ascertain  as  far  as  practicable,  what  rela- 
tives of  the  infant  reside  in  his  county ;  and  he  may,  in  his  discretion,  cite 
any  relative  or*  class  of  relatives  of  the  infant,  residing  in  that  county  or 
elsewhere,  to  show  cause  why  the  prayer  of  the  petition  should  not  be  granted. 

§  2824.  Id. ;  where  petitioner  is  a  married  woman.  The  ]ast  section 
applies,  where  the  petitioner  is  a  married  woman ;  except  that  her  husband 
must  also  be  cited,  and  that  the  surrogate  may,  in  his  discretion,  make  a 
decree,  appointing  a  guardian  of  her  property,  without  citing  her  father  or 
her  mother. 

§  2825.  Appointment  of  gnardian.  Upon  the  return  of  the  citation,  the 
surrogate  must  make  such  a  decree  in  the  premises,  as  justice  requires.  He 
may,  in  his  discretion,  hear  allegations  and  proofs  from  a  person  not  a  party. 
Where  a  citation  is  not  issued,  the  surrogate  must,  upon  the  presentation  of 
the  petition,  inquire  into  the  circumstances.  For  the  purpose  of  such  an 
inquiry,  or  of  an  inquiry  into  the  amount  of  security  to  be  required  of  the 

fuardian,  he  may  issue  a  subpoena,  requiring  any  person  to  attend  oefore 
im,  to  testify  respecting  any  matter  involved  therein.  If  he  is  satisfied 
that  the  allegations  of  the  petition  are  true  in  fact,  and  that  the  interests  of 
the  infant  will  be  promoted  by  the  appointment  of  a  general  guardian,  either 
of  his  person  or  of  his  property,  he  must  make  a  decree  accordingly,  except 
that  a  guardian  of  the  person  of  a  married  woman  shall  not  be  appointed. 
In  a  proper  case,  he  may  appoint  a  general  guardian  in  one  capacity,  with- 
out a  citation ;  and  issue  a  citation  to  show  cause  against  the  appointment 
of  a  general  guardian,  in  the  other  capacity. 

§  2826.  Gnardian  to  be  nominated  by  infant.  A  guardian  appointed 
upon  the  application  of  an  infant  of  the  age  of  fourteen  years,  or  upwards, 
as  prescribed  in  this  article,  must  be  nominated  by  the  infant,  subject  to  the 
approval  of  the  surrogate. 

§  2827.  Appointment  of  temporary  gnardian  for  infant  under  four- 
teen. A  relative  of  an  infant  under  fourteen  years  of  age,  or  any  other  per- 
son in  behalf  of  such  an  infant,  may  present  to  the  surrogate's  court  of  the 
county  in  which  the  infant  resides ;  or,  if  he  is  not  a  resident  of  the  State, 
to  the  surrogate's  court  of  the  county  in  which  any  of  the  infant's  property, 
real  or  personal  is  situated ;  a  written  petition,  duly  verified,  setting  forth 
the  facte,  upon  which  the  jurisdiction  of  the  court  depends,  and  praying  for 
a  decree  appointing  a  guardian  of  the  person,  or  of  the  property,  or  both,  o . 
the  infant,  to  serve  until  the  infant  attains  the  age  of  fourteen  years,  ana  r 
successor  to  th**  aardian  is  appointed.  The  cases  in  which  such  a  guardian 
may  be  appoiuuod,  the  contents  of  the  petition,  and  the  proceedings  there- 
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upon,  are  the  same,  as  prescribed  in  the  foregoing  sections  of  this  article, 
with  respect  to  the  appointment  of  a  general  guarman,  upon  the  petition  of 
an  infant  of  the  age  of  fourteen  years  or  upwards ;  except  that  the  surrogate 
must  nominate,  as  well  as  appoint,  the  temporary  guardian. 

§  2828.  Term  of  office  of  temporary  goardiaiL  The  term  of  office  of 
a  cnardian,  appointed  as  prescribed  in  the  last  section,  expires  when  the 
infant  attains  the  age  of  fourteen  years.  But  after  the  infant  attains  that 
age,  the  person  so  appointed  continues  to  retain  all  the  powers  and  authority 
and  is  subject  to  all  the  duties  and  liabilities,  of  a  guardian  of  the  person, 
or  of  the  property,  or  both,  pursuant  to  his  letters;  until  his  successor  is 
appointed  and  has  qualified,  or  until  his  letters  are  revoked,  for  some  other 
cause,  by  the  decree  of  the  surrogate's  court ;  and  his  sureties  are  responsi* 
ble  accordingly. 

§  2829.  Inquiry  as  to  value  of  property.  Where  a  general  guardian 
of  the  property  of  an  infant  is  appointed,  as  prescribed  in  this  article,  the 
surrogate  must  inquire  into  the  infant's  circumstances,  and  must  ascertain, 
as  nearly  as  practicable,  the  value  of  his  personal  property,  and  of  the  rents 
and  pronts  of  his  real  property. 

§  2830.  Qoalification  of  goaxdian  of  property.  Before  letters  of  guar- 
diansUp  of  an  infant's  property  are  issued  by  the  surrogate's  court,  the  per-> 
son  appointed  must,  besides  taking  an  official  oath,  as  prescribed  by  law, 
execute  to  the  infant,  and  file  with  the  surrogate  his  bond,  with  at  least  two 
sureties  in  a  penalty,  fixed  by  the  surrogate,  not  less  than  twice  the  value 
of  the  personal  property,  and  of  the  rents  and  profits  of  the  real  property  ; 
conditioned  that  the  guardian  will,  in  all  things,  faithfully  discharge  the 
trust  reposed  in  him,  and  obey  all  lawful  directions  of  the  surrogate  touch- 
ing the  trust ;  and  that  he  will,in  all  respects,  render  a  just  and  true  account 
of  all  money  and  other  property  received  by  him,  and  of  the  applicatioa 
thereof,  and  of  his  guardianship,  whenever  he  is  required  so  to  do,  by  a 
court  of  competent  jurisdiction ;  biU  ihe  surrogais  Ttiay^  in  his  discretion^  limit 
the  cmwunt  of  the  bond  to  not  less  than  twice  the  value  of  the  persoTial  property  ancL 
of  the  rents  and  profits  of  the  real  property  for  the  term  of  three 
years.  But  in  case  where  it  appears  to  be  impracticable  to  give  a, 
oond  sufficient  to  cover  the  whole  amount  of  the  infant' 6-  personal 
property,  the  surrogate  may^  in  his  discretion^  accept  security^  to 
be  approved  bf/  the  surrogate,  not  less  than  twice  the  amount  of  the^ 
particular  portion  of  the  infanVs  property  which  the  guardian  will 
be  authorized  under  the  letters  to  receive ;  and  issue  letters  thereort 
limited  to  the  receiving  and  administering  only  such  personal  prop- 
erty for  which  double  the  security  has  been  given^  and  restraining 
the  guardian  from  receiving  any  other  personal  property  of  the 
infant,  until  the  further  order  of  the  surrogate,  on  additional  fur- 
tlier  satisfactorii  security.     [Am'd,  ch.  559  of  1892.] 

§  2831.  Id. ;  of  guardian  of  person.  Before  letters  of  guardianship  of 
an  infant's  person  are  issued  by  the  surrogate's  court,  the  person  appointed 
must  take  the  official  oath,  as  prescribed  by  law.  The  surrogate  may  also 
require  him  to  execute  to  the  infant  a  bond,  in  a  penalty  fixed  by  the  surro- 
gate, and  with  or  without  sureties,  as  to  the  surrogate  seems  proper ;  con- 
ditioned that  the  guardian  will  in  all  things  faithfully  discharge  the  trust 
reposed  in  him,  and  duly  account  for  all  money  or  other  property  which  msy 
come  to  his  hands,,  as  directed  by  the  surrogate's  court. 

§  2832.  Wlien  letters  may  be  revoked  for  misoonduct,  etc.     la 

either  of  the  following  cases,  the  ward,  or  any  relative  or  other  person  iu 
his  behalf,  or  the  surety  of  a  gui|rdian,  may,  at  any  time,  present  to  the 
surrogate's  court,  a  written  petition,  duly  verified,  setting  forth  the  facts,  and. 
praying  for  a  decree,  revoking  letters  of  guardianship,  either  of  the  persou, 
or  of  the  property,  or  both ;  and  that  the  guardian  complained  of  may  be 
cited  to  show  cause,  why  such  a  decree  should  not  be  made : 

1.  Where  the  guardian  is  disqualified  by  law,  or  is,  for  any  reason,  inoom^ 
potent  to  fulfill  his  trust. 
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2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied  the 
money  or  other  property  in  his  charge,  or  invested  money  in  securities 
unauthorized  by  law,  or  otherwise  improvidently  managed  or  injured  the 
real  or  personal  property  of  the  ward,  or  by  reason  of  other  miscon4act  in 
the  execution  of  his  office,  or  his  dishonesty,  drunkenness,  improvidence^  or 
want  of  understanding,  he  is  unfit  for  the  due  execution  of  hui  office* 

3.  "V^ere  he  has  wilfully  refused,  or,  without  good  cause,  neglected,  to 
obey  any  lawful  direction  of  the  surrogate,  contained  in  a  decree  or  an 
order ;  or  any  provision  of  law,  relating  to  the  discharge  of  his  duty. 

4.  Where  the  grant  of  letters  to  him  was  obtained  by  a  false  suggestion 
of  a  material  fact. 

5.  Where  he  has  removed,  or  is  about  to  remove,  from  the  State. 

6.  In  the  case  of  the  guardian  of  the  person,  where  the  infant's  welfare 
will  be  promoted  by  the  appointment  of  another  guardian. 

§  2833.  dtation ;  heaxlBg ;  decree.  Upon  the  presentation  of  a  peti- 
tion, as  prescribed  in  the  last  section,  the  surrogate  must  inquire  into  the 
matter ;  and  for  that  purpose,  he  may  issue  a  subpoena  to  any  person  requir- 
ing him  to  attend  and  testify  in  the  premises.  If  the  surrogate  is  satisfied 
that  there  is  probable  cause  to  believe,  that  the  allegations  of  the  petition 
are  true,  he  must  issue  a  citation  to  the  guardian  complained  of;  and,  upon 
the  return  thereof,  if  the  material  allegations  of  the  petition  are  established, 
he  must  make  a  decree,  revoking  the  guardian's  letters  accordingly ;  except 
that,  where  the  case  is  within  subdivision  third  or  fourth  of  the  last  section, 
he  must  dismiss  the  proceedings,  under  the  like  circumstances  and  upon  the 
like  terms,  as  prescribed  in  sections  2686  and  2687  of  this  act,  where  a 
similar  complaint  is  made  against  an  executor  or  administrator. 

§  2834.  Suspension  of  guardian;  efifect  thereof  Upon  issuing  a  cita- 
tion as  prescribed  in  the  last  section,  the  surrogate  may,  in  his  discretion^ 
make  an  order  suspending  the  guardian,  wholly  or  partly,  from  the  exercise 
of  his  powers  and  authority,  during  the  pendency  of  the  special  proceeding. 
A  certified  copy  of  an  order  so  made  must  accompany  the  citation,  and  be 
served  therevdth ;  but,  from  the  time  when  it  is  made,  the  order  is  binding 
upon  the  guardian  and  upon  all  other  persons,  without  service  thereof,  sub- 
ject to  the  exceptions  and  limitations  prescribed  in  sections  2603  and  2604 
of  this  act,  with  respect  to  a  decree  revoking  letters. 

§  2835.  Application  by  guardian  for  revocation  of  letters.  A  guard- 
ian, appointed  as  prescribed  in  this  title,  may,  at  any  time  present  to  the 
surrogate's  court  a  written  petition,  duly  verified,  setting  forth  the  facts 
upon  which  the  application  is  founded,  and  prajring  that  his  account  may  be 
judicially  settled;  that  a  decree  may  thereupon  be  made,  revoking  his 
letters,  and  discharging  him  accordingly;  and  that  the  ward  may  be  cited 
to  show  cause,  why  sudi  a  decree  should  not  be  made.  The  surrogate  may, 
in  his  discretion,  entertain,  or  decline  to  entertain,  the  application. 

§  2836.  Proceedings  thereupon.  If  the  surrogate  entertains  an  appli- 
cation, made  as  prescribed  in  the  last  section,  he  must  issue  a  citation,  as 
prayed  for  in  the  petition ;  and  he  may  also  require  notice  of  the  applica- 
tion to  be  given  to  such  other  persons,  and  in  such  a  manner,  as  he  aeems 
proper.  Upon  the  return  of  the  citation,  a  g'uardian  ad  litem  for  the  ward 
must  be  appointed ;  and  the  surrogate  may  also,  in  his  discretion,  allow  any 
])erson  to  appear  and  contest  the  application,  in  the  interest  of  the  ward. 
Ui)on  the  hearing,  the  surrogate  must  first  determine  whether  sufficient  reasons 
^xist  for  granting  the  prayer  of  the  petition.  If  he  determines  that  they 
exist,  and  that  the  interests  of  the  ward  will  not  be  prejudiced  by  the  resig- 
nation of  the  guardian,  the  surrogate  must  make  an  order  accordingly,  and 
allowing  the  petitioner  to  account,  for  the  purpose  of  being  discharged. 
Upon  his  fully  accounting,  and  paying  all  money  which  is  found  to  be  due 
from  him  to  the  ward,  and  delivering  all  books,  papers  and  other  property 
of  the  ward  in  his  hands,  either  in  the  surrogate  s  court,  or  in  such  a  manner 
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as  the  durrogate  directs,  a  decree  may  be  made,  revoking  the  petitioners 
letters,  and  discharging  him  accordingly* 

g  2837.  Ward  or  new  goaxdian  may  require  acooanting.  Notwith- 
standing the  discharge  of  a  guardian,  as  prescribed  in  the  last  section,  his 
successor  or  the  ward  may  compel  a  judicial  settlement  of  his  account,  as 
prescribed  in  article  second  of  this  title,  in  the  same  manner  and  with  like 
effect,  as  if  the  decree  discharging  him  had  not  been  made.  With  respect 
to  all  matters  connected  ¥rith  his  trust,  his  sureties  continue  to  be  liable, 
until  his  account  is  judicially  settled  accordingly. 

§  2888.  AaeillAry  letters  to  foreign  i^iutfdlaji.  Where  an  infant,  who 
resides  without  the  State  and  within  the  United  States,  is  entitled  to  prop- 
erty within  the  State,  or  to  maintain  an  action  in  any  court  thereof,  a  gen- 
eral guardian  of  his  property,  who  has  been  appointed  by  a  court  of  com- 
i:)etent  jurisdiction,  within  the  State  or  territory  where  the  ward  resides, 
and  has  there  given  security  in  at  least  twice  the  value  of  the  personal 
property,  and  of  the  rents  and  profits  of  the  real  property  of  the  ward,  may 
present,  to  the  surrogate  s  court  having  jurisdiction,  a  written  petition  duly 
verified,  setting  forth  the  facts  and  praying  for  ancillary  letters  of  guardian- 
ship accordingly.  The  petition  must  be  accompanied  with  exemplified 
copies  of  the  records  and  other  papers,  showing  that  he  has  been  so  ap- 
pomted,  and  has  given  the  security  reauired  in  this  section,  which  must 
Dp  authenticated  in  the  mode  prescribed  in  article  seven  of  title  three  of 
this  chapter,  for  the  authentication  of  records  and  papers  upon  an  applica- 
tion for  ancillary  letters  testamentary,  or  ancillary  letters  of  administration. 

2.  Where  an  infant^  who  resides  wiUiout  die  State  and  within  a  foreign 
country,  is  entitled  to  personal  property  within  the  Skate,  or  to  maintain  an 
action,  or  special  proceeding  in  any  court  i/iereof  respecting  such  personal  prop- 
erty^ a  general  guardian  of  his  property^  authorized  to  act  as 
such^  within  the  foreign  country  where  the  ward  resides^  may 
apply  to  the  surrogate's  court  of  the  county  where  such  personal 
property  or  any  part  thereof  is  situated,  for  ancillary  letters  of 
guardianship  on  the  personal  estate  of  such  infant  And  the 
person  so  authorized  must  present  to  the  surrogate  s  court  having 
jurisdiction  a  written  petition,  dulp  verified,  setting  forth  the  facts^ 
and  praying  for  ancitlarv  letters  of  guardianship  on  the  personal 
estate  of  such  infant.  The  petition  must  be  accompanied  with  the 
exetnjjlijied  copies  of  the  records  and  other  papers^  showing  the 
appointment  of  such  foreign  guardian^  or,  where  such  foreign 
guardian  has  not  been  appointed  by  any  court,  with  other  proof 
of  his  authority  to  act  as  sv^h  guardian  within  such  foreign 
country,  and  also  tvith  proof  that,  pursuant  to  the  laws  of  such 
foreign  country,  such  foreign  guardtan  is  entitled  to  the  posses- 
sion  of  the  ward's  personal  estate.  Exemplified  copies  of  the 
records  where  used  pursuant  to  this  section  must  be  authenticated 
in  the  manner  required  pursuant  to  subdivision  one  of  this  section. 
[Am'd,  ch.  576  of  1892.] 

§  2839.  Proceeding  on  forelirn  flraaardiaA**  appUeation.  Where  the 
surrogate  is  satisfied,  upon  the  papers  presented,  as  prescribed  in  the  last 
section,  that  the  case  is  within  that  section,  and  that  it  will  be  for  the 
ward's  interest,  that  ancillary  letters  of  guardianship  should  be  issued  to 
the  petitioner,  he  may  make  a  decree  [  ]  granting  ancillary  letters  accord- 
ingly. Such  a  decree  may  be  made  without  a  citation;  or  the  surrogate 
may  cite   such  persons  as   he  thinks   proper,  to  show   cause,  why   the 

})rayer  of  the  petition  should  not  be  granted.  But  before  the  ancillary 
etters  are  issued,  the  surrogate  must  inquire,  whether  any  debts  are  due 
from  the  ward's  estate  to  residents  of  the  State ;  and  if  flp,  he  must  require 
payment  thereof.     [Am'd,  ch.  576  of  1892.] 
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§2840.  Effect  of  ancUlarar  letters.  Ancillary  letters  of  gvardidnship 
are  issued  as  prescribed  in  the  last  section,  without  security  and  without 
an  oath  of  office.  If  issued  in  a  case  provided  for  in  subdivision  one,*  of 
section  tweiity-eight  hundred  and  thirty-eight,  they  authorize  the  person  to 
whow  they  are  issued  to  demand  and  receive  the  personal  property,  and 
the  rents  and  profits  of  the  real  property  of  the  ward,  to  dispose  of  them 
in  like  manner  as  a  guardian  of  the  property  appointed  as  prescribed  in 
this  article ;  to  remove  them  from  the  state,  and  to  maintain  or  defend  any 
action  or  special  proceeding  in  the  ward's  behall  If  issued  in  a  ca^  pro- 
vided for  in  subdivision  two,  of  section  twenty-eight  hundred  and  thirty-eighty 
such  ancilliary  letters  of  guardianship  authorize  the  person  to  whom  mey  are 
issued  to  demand  and  receive  the  personal  estate  of  the  ward,  and  to  dispose  of 
it  in  like  manner  as  a  guardian  of  property  appointed  as  prescribed  in  this 
article,  and  to  maintain  or  defend  any  action  or  special  proceeding  respecting 
such  personal  estate  in  the  ward's  behalf  But  in  neither  case  do  such  letters 
authorize  such  ancillary  guardian  to  receive  from  a  resident,  guardian, 
executor,  or  administrator,  or  from  a  testamentary  trustee,  subject  to  the 
jurisdiction  of  a  surrogate's  court,  money  or  other  pro^rty  belonging  to 
the  ward,  in  a  case  where  letters  have  been  issued  to  a  guardian  of  the 
infant's  propertjjr,  from  a  surrogate's  court  of  a  county  within  the  sfete, 
upon  an  allegation  that  the  infant  was  a  resident  of  tnat  county,  except 
by  the  special  direction,  made  upon  good  cause  shown,  of  the  surrogate's 
court  from  which  the  principal  lettera  were  issued,  or  unless  the  principal 
letters  have  been  duly  revoked.     [Am'd  Ch.  268  op  1889.] 

§  2841.   Application  of  the  last  section  to  fbrmer  guardians.     The  last 
section  applies  to  letters  granted,  before  this  chapter  takes  effect,  by  a 

*  So  in  the  originaL 
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surrogate's  court  of  the  State,  to  a  guardian  appointed  by%  court  of  another 
State,  or  a  territory  of  the  United  States,  upon  presentation  of  an  exemplified 
transcript  of  the  record  of  his  appoiirtment. 


ARTICLE  SECOND. 

SUFBRYISIOir  AlTD  CoMTBOL  OF  A  GbNBRAL  GuAKDIAN.      SbTTLBMEST  OF  BOB  AOOOUmS. 

Sbctiok  2842.  Guardian  to  file  annual  inventory  and  account. 

2843.  Affidavit  to  l>e  annexed  thereto. 

2844.  Annual  examination  of  guardian's  accounts. 

2845.  Proceedings,  when  account  defective,  etc. 

2846.  Surrogate  may  direct  as  to  infant's  maintenance. 

2847.  When  judicial  settlement  of  guardian's  account  compelled. 

2848.  Id. ;  as  to  guardian  of  person. 

2849.  When  guardian  may  compel  judicial  settlement. 

2850.  Citation;  proceedings  thereuix)n. 

§  2842.  Guardian  to  file  annual  inventory  and  acoonnt    A  genera] 

guardian  of  an  ii^nt*s  property,  appointed  by  a  surrogate's  court,  must^  in 
the  month  of  January  of  each  year,  as  long  as  any  of  the  infant's  property, 
or  of  the  proceeds  thereof,  remains  under  nis  control,  file  in  the  surrogate's 
court  the  following  papers : 

1.  An  inventory,  containing  a  full  and  true  statement  and  description  of 
each  article  or  item  of  personal  property  of  his  ward,  received  by  him,  since 
his  appointment,  or  since  the  filing  of  the  last  annual  inventory,  as  the  case 
requires ;  the  value  of  each  article  or  item  so  received ;  a  list  of  the  articles 
or  items,  remaining  in  his  hands ;  a  statement  of  the  manner  in  which  he 
has  disposed  of  each  article  or  item,  not  remaining  in  his  hands  ;  and  a  full 
description  of  the  amount  and  nature  of  each  investment  of  money,  made  by 
him. 

2.  A  full  and  true  account,  in  form  of  debtor  and  creditor,  of  all  hia  receipts 
and  disbursements  of  money,  during  the  preceding  year ;  in  which  he  must 
charge  himself  with  any  balance  remaining  in  his  hands,  when  the  last 
account  was  rendered,  and  must  distinctly  state  the  amount  of  the  balance 
remaining  in  his  hands,  at  the  conclusion  of  the  year,  to  be  charged  to  him 
in  the  next  year's  account. 

§  2843.  Aflldavit  to  be  annexed  thereto.  With  the  inventory  and 
account,  filed  as  prescribed  in  the  last  section,  must  be  filed  an  affidavit, 
which  must  be  made  by  the  guardian,  unless,  for  good  cause  shown  in  the 
affidavit,  the  surrogate  permits  the  same  to  be  made  by  an  agent  or  attorney, 
who  is  cognizant  of  the  facts.  The  affidavit  must  state,  in  substance,  that 
the  inventory  and  account  contain,  to  the  best  of  the  affiant's  knowledge  and 
belief,  a  full  and  true  statement  of  all  the  guardian's  receipts  and  di^urse- 
ments,  on  account  of  the  ward ;  and  of  all  money  and  other  personal  property 
of  the  ward,  which  have  come  to  the  hands  of  the  guardian,  or  have  been 
received  by  any  other  person  by  his  order  or  authority,  or  for  his  use,  since 
his  appointment,  or  since  the  filing  of  the  last  annual  inventory  and  account, 
as  the  case  requires ;  and  of  the  value  of  all  such  property ;  together  with 
a  full  and  true  statement  and  account  of  the  manner,  in  which  he  has 
disposed  of  the  same,  and  of  all  the  property  remaining  in  his  hands,  at  the 
time  of  filing  the  inventory  and  account ;  and  a  full  and  true  description  of 
the  amount,  and  nature  of  each  investment  made  by  him,  since  his  appoint- 
ment, or  since  the  filing  of  the  last  annual  inventory,  and  account,  as  the 
case  requires ;  and  that  he  does  not  know  of  any  error  or  omission  in  the 
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inventory  or  account,  to  the  prejudice  of  the  ward.  The  snrro^ate  moat 
annex  a  copy'of  thj^  and  the  last  section,  to  all  letters  of  guardiansnip  of  the 
property  of  an  infant  issued  from  his  court. 

§  2844  Annual  examination  of  gnardian'a  acoonnta.  In  the  month 
of  February  of  each  year  and  ihereqfter  until  completed^  the  surrogate  must, 
for  the  purposes  specified  in  the  next  section,  examine  or  cause  to  be 
examined,  under  his  direction,  all  iuTentories  and  accounts  of  guardians 
filed  since  the  first  day  of  February  of  the  preceding  year.  "Kie  exam- 
ination may  be  made  by  the  clerk  of  the  surrogate's  court,  or  by  a  person 
specially  appointed  by  the  surrogate  to  make  it,  who  must,  before  he 
enters  upon  the  examination,  subscribe  and  take  before  the  surrogate,  and 
file  witn  the  clerk  of  the  suirogate's  court,  an  oath  faithfully  to  execute 
his  duties,  and  to  make  a  true  report  to  the  surrogate.  Where  the  surro- 
gate seasonably  certifies  in  writing  to  the  board  of  supervisors,  or,  in  the 
county  of  New  York,  to  the  board  of  aldermen,  that  the  examination 
required  by  this  section  cannot  be  made  by  him,  or  by  the  clerk  of  the 
surrogate's  court,  or  by  any  clerk  employed  in  his  office  and  paid  by  the 
county,  the  board  must  provide  for  the  compensation  of  a  suitable  person  to 
make  the  examination.     [Abi'd  Ch.  685  of  1881.] 

§  2845.  ProceedingB,  when  account  defective,  eta  If  it  appears  to 
the  surrogate,  upon  an  examination  made  as  prescribed  in  the  last  section, 
that  a  general  guardian  of  an  infant's  property,  appointed  by  letters  issued 
from  his  court,  has  omitted  to  file  his  annual  inventory  or  account,  or  the 
affidavit  relating  thereto,  as  prescribed  in  the  last  section  but  one ;  or  if  the 
surrogate  is  of  the  opinion,  that  the  interest  of  the  ward  requires  that  the 
guardian  should  render  a  more  full  or  satisfactory  inventory  or  account ;  the 
surrogate  must  make  an  order,  requiring  the  guardian  to  supply  the  defi- 
ciency, and  alsO|  in  his  discretion,  requiring  the  guardian  personally  to  pay 
the  expense  of  serving  the  order  upon  him.  Where  the  guardian  fails  to 
comply  with  such  an  order,  within  three  months  after  it  is  made ;  or  where 
the  surrogate  has  reason  to  believe  that  sufficient  cause  exists  for  the  guard- 
ian's renibval,  the  surrogate  may,  in  his  discretion,  appoint  a  fit  and  proper 
Eerson  special  guardian  of  the  ward,  for  the  purpose  of  filing  a  petition  in  ^ 
is  behalf,  for  the  removal  of  the  guardian,  and  prosecuting  the  necessary 
proceedings  for  that  purpose. 

§  2846.  Snrrogate  may  direct  as  to  infanf  s  maintenance.  Upon  the 
petition  of  the  general  guardian  of  an  infant's  person  or  property ;  or  of  the 
infant ;  or  of  any  relative  or  other  person  in  his  behalf ;  uie  surrogate,  upon 
notice  to  such  persons,  if  any,  as  he  thinks  proper  to  notify,  may  make  an 
order,  directing  the  application,  by  the  guardian  of  the  infant's  property,  to 
the  support  and  education  of  the  infant,  of  such  a  sum  as  io  the  surrogate 
seems  proper,  out  of  the  income  of  the  infant's  propertr^;  or,  where  the 
income  is  inadequate  for  that  purpose,  out  of  the  principal. 

S  2847*  Compelling  Judicial  settlemeat  of  iniardlan*saocoimts.  A  written 
petition,  duly  verified,  praying  for  the  judicial  settlement  of  the  account 
of  a  general  guardian  of  an  infant's  property,  and  that  he  may  be  cited 
to  attend  the  settlement  thereof,  may  be  presented  to  the  surrogate's 
court,  in  either  of  the  following  cases  : 

1.  By  the  ward,  after  he  has  attained  his  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  who  has  died. 

3.  By  the  guardian's  successor,  including  a  guardian  appointed  after 
the  reversal  of  a  decree,  appointing  the  person  so  required  to  account. 

4.  Bi/  a  surety  in  the  official  bond  of  a  guardian  whose  letters  have  been 
revoked  ;  or  by  the  legal  representative  of  such  surety.  Citation  under 
this  subdivision  must  be  directed  to  both  the  guardian  and  the  ward) 
[Am'd  Ch-  62  op  1890  ;  in  effect  Sept.  1, 1890.] 

§  2848.  Id.;  As  to  guardian  of  parson.  A  petition,  for^  the  judicial 
settlement  of  the  account  of  a  general  guardian  of  an  infant's  person,  may 
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be  presented,  as  prescribed  in  the  last  section,  or  by  the  general  guardian  of 
the  infant's  property;  but  upon  the  presentation  thereof,  proof  must  be 
made,  to  the  surrogate's  satisfaction,  that  the  guardian  so  required  to  accounir 
has  received  money  or  property  of  the  ward,  for  which  he  has  not  accounted; 
'or  which  he  has  not  paid  or  delivered  to  the  general  guardian  of  the  infant's 
property;  and  a  guardian  of  ths  estate  ovdy  of  a  mi^ 
€f  this  chapter  J  deemed  a  general  guardian.    [Am'd  Ch.  535  of  1881.] 

§  2849.  When  guardian  may  compel  Judicial  settlement.    A 

guardian  may  preseut  to  the  surrogate's  court  ii  written  petition  duly  veri- 
fied, praying  for  a  judicial  settlement  of  his  account  and  a  discharge  from 
his  duties  and  liabilities,  in  any  case  where  a  petition  for  a  judicial  settle- 
ment of  his  account  may  be  presented  by  any  other  person  as  prescribed  in 
either  of  the  last  two  sections.  The  petition  must  pray  that  the  person 
who  might  have  so  presented  a  petition,  and  also  the  sureties  in  his  official 
bond  of  such  guardian  or  the  legal  representatives  of  such  surety  may  be 
cited  to  attend' the  settlement.     [Am'd  by  Ch.  304  of  1893.] 

§  2850.  Proceedings  on  citation.  Upon  the  presentation  of  a  petition, 
as  prescribed  in  either  of  the  last  three  sections,  the  surrogate  must  issue  a 
citation  accordingly.  Section  two  thousand  seven  hundred  and  twenty-seven, 
sections  two  thousand  seven  hundred  and  thirty-three  to  two  thousand  seven 
hundred  and  thirtp-severif  both  inclusive,  and  sections  two  thousand  seven 
hundred  and  forty-one  and  two  thousand  seDen  hundred  and  forty-four  of  this 
act,  apply  to  a  guardian  accounting  as  prescribed  in  this  article,  and  regulate 
the  proceedings  upon  such  an  accounting.  The  accounting  party  must  an- 
nex to  every  account  produced  and  filed  by  him  an  affidavit,  in  the  form 
prescribed  in  this  article  for  the  affidavit  to  be  annexed  by  him  to  his  annoal 
inventory  and  account.  A  guardian  designated  in  this  title  is  entitled  to 
the  same  compensation  as  an  executor  or  administrator.  [Am*d  Chs.  400  of 
1882;  143  OP  1887.] 

ARTICLE  THIRD. 

Guardians  appohitbd  bt  Wili,  on  X)bbd. 

Sboiton  2851.  Will  or  deed  containing  appointment  to  be  proved,  etc.,  and  recorded. 

2852.  TeBtamentary  guardian ;  qualification,  letters,  etc. 

2853.  When  security  required  from  guardian  appointed  by  will  or  deed. 

2854.  What  security  tc:  be  gfiven. 

2855.  Inventory  and  intermediate  account  may  be  required. 

2856.  When  surrogate  may  compel  judicial  settlement  of  account. 

2857.  Effect  of  deci-ee. 

2858.  Removal  of  guardian  appointed  by  will  or  deed. 

2859.  Resignation  of  such  a  guardian. 

2860.  Appointment  of  successor. 

§  2851 .  "Will  or  deed  containing  appointment  to  be  proved,  etc,  and 
recorded.  A  person  shall  not  exercise,  within  the  State,  any  power  or 
authority,  as  guardian  of  the  person  or  property  of  an  infant,  by  virtue  of 
an  appointment  contained  in  the  will  of  the  infant's  father  or  mother,  being 
a  resident  of  the  State,  and  dying  after  this  chapter  takes  effect,  unless  the 
will  has  been  duly  admitted  to  prdbate,  and  recorded  in  the  proper  surro- 
gate's court,  and  letters  of  guardianship  have  been  issued  to  him  thereupon  ; 
or  by  virtue  of  an  appointment  contained  in  a  deed  of  the  infant's  father  or 
mother,  being  a  resident  of  the  State,  executed  after  this  chapter  takes 
effect,  unless  the  deed  has  been  acknowledged  or  proved,  and  certified,  so  as 
to  entitle  it  to  be  recorded,  and  has  been  recorded  in  the  office  for  recordinfir 
deeds  in  the  county,  in  which  the  person  making  the  appointment  resided, 
at  the  time  of  the  execution  thereof.  Where  a  deed  containing  such  an 
appointment  is  not  recorded,  within  three  months  after  the  death  of  the 
grantor,  the  person  appointed  is  presumed  to  have  renounced  the  appcnnt- 
in^nt ;  and  if  a  guardian  is  afterwards  duly  appointed  by  a  mxnofplkfn 
oourt,  the  presomption  is  oondusive. 
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Ch.  18,  Tit.  7.    GUARDIAN  UNDER  WILL  OR  DEED.     §§  2852-2855. 

g  2852.  Testamentary  gnardian ;  qualification,  letters,  etc.  Where 
a  will,  contaiuing  the  appointment  of  a  guardian,  is  admitted  to  probate, 
the  person  appointed  guardian  must,  within  thirty  days  thereafter,  qualify 
as  prescribed  in  section  2594  of  this  act ;  otherwise  he  is  deemed  to  have 
renounced  the  appointment.  But  the  surrogate  may  extend  the  time  so  to 
qualify,  upon  good  cause  shown,  for  not  more  than  three  months.  And  any 
person  interested  in  the  estate  may,  before  letters  of  guardianship  are  issued, 
file  an  affidavit  setting  forth  with  respect  to  the  guardian  so  appointed,  any 
fact  which  is  made  by  law  an  objection  to  the  issuing  of  letters  testamentary 
to  an  executor.  Sections  2636  to  2638  of  this  act,  both  inclusive,  apply  to 
such  an  affidavit  and  to  the  proceedings  thereupon.  A  person  appointed 
guardian  by  will  may,  at  any  time  before  he  qualifies,  renounce  the  appoint- 
ment by  a  written  instrument,  under  his  hand,  filed  in  the  surrogate's 
office.  ' 


§  2853.  Wlien  security  required  from  gnardian  appointed  by 
or  deed.  Where  a  guardian  of  an  infant's  person  or  property  has  been 
appointed  by  will  or  by  deed,  the  infant,  or  any  relative  or  other  person  in 
his  behalf,  may  present,  to  the  surrogate's  court  in  which  the  will  was 
admitted  to  probate ;  or  to  the  surrogate's  court  o£  the  county  in  which  the 
deed  was  recorded ;  a  written  petition,  duly  verified,  setting  forth,  either 
upon  his  knowledge,  or  upon  his  information  and  belief,  any  fact,  respecting 
the  guardian,  the  existence  of  which,  if  it  was  interposed  as  an  objection  to 
granting  letters  testamentary  to  a  person  named  as  executor  in  a  will, 
would  make  it  necessary  for  such  a  person  to  give  a  bond,  in  order  to  entitle 
himself  to  letters ;  and  praying  for  a  decree,  requiring  the  guardian  to  give 
security  for  the  performance  of  his  trust ;  and  that  he  may  oe  cited  to  show 
cause  why  such  a  decree  should  not  be  made.  Upon  the  presentation  of 
such  a  petition,  and  proof  of  the  facts  therein  alleged,  to  the  satisfaction  of 
the  surrogate,  he  must  issue  a  citation  accordingly.  Upon  the  return  of  the 
citation,  a  decree  requiring  the  guardian  to  give  security  may  be  made,  in 
the  discretion  of  the  surrogate,  in  a  case  where  a  person  so  named  as  execu- 
tor, can  entitle  himself  to  letters  testamentary  only  by  giving  a  bond ;  but 
not  otherwise. 

I  2854.  What  security  to  be  given.  The  security  to  be  given,  as  pre- 
scribed in  the  last  two  sections,  must  be  a  bond  to  the  same  efifect,  and  in 
the  same  form,  as  the  bond  of  a  general  guardian,  appointed  by  the  surro- 
gate's court.  Each  provision  of  this  chapter,  applicable  to  the  bond  of  such 
a  guardian,  and  to  the  rights,  duties,  and  liabilities  of  the  parties  thereto, 
or  any  of  them,  including  the  release  of  the  sureties,  and  the  giving  of  a 
new  bond ;  applies  to  the  bond  so  given,  and  the  parties  thereto. 

§  2855.  Inventory  and  intermediate  account  may  be  required.  Upon 
the  petition  of  the  ward,  or  of  any  relative  or  other  person  in  his  behalf,  the 
surrogate's  court  having  jurisdiction  to  require  security,  as  prescribed  in  the 
last  tnree  sections,  may  at  any  time,  in  the  discretion  of  the  surrogate, 
make  an  order,  requiring  a  guardian,  appointed  by  will  or  by  deed,  to  ren- 
der and  file  an  inventory  and  account,  in  the  same  form,  and  verified  in  the 
same  manner  as  the  inventory  and  account  required  to  be  filed  annually  by 
a  guardian  appointed  by  a  surrogate's  court,  as  prescribed  in  article  second 
of  this  title.  The  order  may  also  require  such  an  inventory  and  account  to 
be  filed,  in  the  month  of  January  of  each  year  thereafter.  Sections  2842  to 
2845  of  this  act,  both  inclusive,  apply  to  such  an  inventory  and  account,  and 
to  the  filing  thereof,  as  if  the  guardian  had  been  appointed  by  the  surro- 
gate's court, 
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§  2856.    When  gnrroyte  My  eootp^  Jndieba  Mttlomeiit  of 

The  surrogate's  court,  having  jurisdiction  to  require  security  may  comDel 
a  judicial  settlement  of  the  account  of  a  guardian  appointed  by  ^ill  or  oy 
deed,  in  any  case  where  it  may  compel  a  judicial  settlement  of  the  ac- 
count of  a  general  guardian;  and  the  proceedings  to  procure  such  a 
settlement  are  the  same  as  if  the  guardian  so  appointed  by  will  or  deed  had 
been  a  general  guardiaru  A  guardian  appointed  by  will  or  by  deed  may 
ptsent  to  the  surrogate's  court  a  written  petitition^  duly  verified^  praying  for 
a  judicial  settlement  of  his  account^  and  a  discharge  from  his  duties  arid  liabil- 
ities^ in  any  case  where  a  petition  for  a  judicial  settlement  of  his  account  may 
he  presented  by  any  other  person  as  prescribed  in  this  article.  The  petition 
must  pray  that  t/ie  person  who  might  have  so  presented  a  petition  may  be  cited 
to  attend  the  settlement.  Upon  the  presentation  of  svx^h  petition  Hie  surrogate 
must  issue  a  citation  accordingly.  Sections  twenty-seven  hundred  and  thirty- 
tfiree  to  twenty-seven  hundred  and  t/iirty-seven,  both  inclusive^  and  sections 
twenty-seven  hundred  and  forty-one  and  twenty-seven  hundred  and  forty-four 
of  this  act  apply  to  a  guardian  accounting  eis  prescribed  in  Hiis  article^  ajid 
regulate  the  proceedings  upon  su^h  an  accounting.  A  guardian  designated  in 
this  title  is  entitled  to  Hie  same  compensation  as  a  general  guardian.  [Am'd 
Ch.  197  OF  1891 ;  in  effect  Sept  1,  1891.] 

§  2857.  Ziffiftct  of  decree.  A  decree  made  upon  a  ludicial  settlement  of 
the  account  of  a  guardian  appointed  by  will  or  by  deed,  as  prescribed  in 
this  article,  or  the  jucL^ent  rendered  upon  appeal  from  such  decree,  haa 
the  same  force,  as  a  judgment  of  the  supreme  court  to  the  same  effect. 

§  2868.  Removal  of  guardian  appointed  by  will  or  deed.  Upon  the 
petition  of  the  ward,  or  of  any  relative  or  other  person  in  his  behalf,  the 
surrogate's  court,  having  jurisoiction  to  require  security  from  a  guardian 
appointed  by  will  or  by  deed,  may  remove  such  a  guardian,  in  any  case 
wnere  a  testamentary  trustee  may  be  removed,  as  prescribed  in  title  sixth 
of  this  chapter ;  and  the  proceedings  upon  such  a  petition  are  the  same,  as 
prescribed  in  that  title  for  the  removal  of  a  testamentary  tzustee.  Where  a 
citation  is  issued,  upon  a  petition  for  the  removal  of  such  a  guardian,  he 
may  be  suspended  from  the  exercise  of  his  powers  and  authority,  as  if  he 
had  been  appointed  by  the  surrogate's  court. 

S  2869.  Reaignation  of  snch  a  guardian.  A  guardian  appointed  by 
will  or  by  deed,  may  be  allowed  to  resign  his  trust,  by  the  surrogate's  court, 
having  jurisdiction  to  require  security  &om  him.  The  proceedings  for  that 
purpose,  and  the  effect  of  a  decree  made  thereupon,  are  the  same,  as  where 
a  guardian  appointed  by  the  surrogate's  court  presents  a  petition,  praying 
that  his  letters  may  be  revoked,  as  prescribed  in  article  first  of  this  title. 

§  2860.  Appointment  of  snooessor.  Where  a  sole  guardian,  appointed 
by  will  or  by  deed,  has  been,  by  the  decree  of  the  surroRate's  court,  removed 
or  allowed  to  resign,  a  successor  may  be  appointed  by  the  same  court,  with 
the  effect  prescribed  in  section  2605  of  this  act ;  unless  such  an  appoint- 
ment would  contravene  the  express  terms  of  the  will  or  deed. 

688 


Ch.  19,  Tit.  1.  JUSTICES'  C0DET8.  §  2861, 


CHAPTER  XIX. 

COURTS   OF   JUSTICES   OP   THE    PEACE,   AND   PROCEEDINGS 

THEREIN. 

TITLE  L — JUKISDICTION  AND  GENERAL  POWERS. 

TITLE      II. — Commencement  of  action;  appearance  of  parties;  pro- 
visional RBBCEBIBS. 

TITLE     III. — Pleadings;  including  counter-claims,  and  proceedings 

upon  answer  of  title. 

TITLE     lY. — Proceedings   between   the   joinder  of  issue  and  the 

TRIAL. 

TITLE      V. — Trial  and  its  incidents. 

TITLE    YI. — Judgment;  and  docketing  the  same. 

TITLE  YIL— Executions. 

TITLE  VIIL— Appeals. 

TITLE     IX.  —Costs. 

TITLE       X. — Action  or  special  proceeding,  relating  to  an  animal 

straying  upon  the  highway. 

TITLE     XI. — Provisions  specially  relating  to  courts  of  jubtiobs  of 

the  PBACB  in  the  city  of  BROOKLYN. 

TITLE   XII. — Miscellaneous  provisions. 


TITLE  I. 
JurMkHon  and  general  poioen. 

Saonoir  2861.  Jufitice's  jurisdiction  must  be  specially  conferred  by  law* 

2862.  General  civil  jurisdiction. 

2863.  No  jurisdiction  in  certain  cases. 

2864.  Confession  of  judgment. 

2865.  Actions  by  and  against  officers,  etc. ;  and  by  executoray  etou 

2866.  Tavern  keepers  disqualified. 

2867.  Members  of  Legislature  not  compelled  to  act. 

2868.  Justices  to  hold  courts ;  general  powers. 
2S69.  In  what  town,  etc.,  action  must  be  brought. 

2870.  Criminal  contempts. 

2871.  Id. ;  how  punished. 

2872.  Offender  to  be  heard. 

2873.  Record  of  conviction. 

2874.  Requisites  of  commitment. 

2875.  Fine  to  be  paid  to  overseer  or  superintendent  of  the  poor. 

§  2861.  Justice ;  jurisdiction  most  l>6  qpecially  confiBxred  by  law. 

A  justice  of  the  peace  has  such  jurisdiction  in  civil  actions  and  special  pro- 
ceedings, as  is  specially  conferred  upon  him  by  statute,  and  no  otner. 
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g  2»62.  Gheneral  dvO.  jtnlsdiction.  Except  as  othorwise  prescrided  in 
the  next.  Bection,  a  justice  of  the  peace  has  junsdiction  of  the  n)Ilowing  civil 
actions : 

1.  An  action  to  recover  damages  upon  or  for  breach  of  a  contract,  express 
or  implied,  other  than  a  promise  to  marry,  where  the  sum  claimed  does  not 
exceed  two  hundred  dollars. 

2.  An  action  to  recover  damages  for  a  personal  injury,  or  an  ii^ury  to 
property,  where  the  sum  claimed  does  not  exceed  two  hundred  dollars. 

3.  An  action  for  a  fine  or  penalty,  not  exceeding  two  hundred  dolars. 

4.  An  action  upon  a  bond  conditioned  for  the  payment  of  money,  whei>9 
the  sum  claimed  to  be  due  does  not  exceed  two  hundred  dollars;  the  judg- 
ment to  be  rendered  for  the  sum  actually  due.  Where  the  sum  secured  by 
the  bond  is  to  be  paid  in  installments,  an  action  may  be  brought  for  each 
installment,  as  it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice  of  the  x>6ace. 

6.  An  action  upon  a  judgment  rendered  in  a  court  of  a  justice  of  the 
peace,  or  in  a  district  court  of  the  city  of  New  York,  or  in  a  justices*  court 
of  a  city,  being  a  court  not  of  record. 

7*  An  action  to  recover  one  or  more  chattels,  with  or  without  damages  for 
the  taking,  withholding,  or  detention  thereof,  where  the  value  of  the  chat- 
tel, or  of  all  the  chattels,  as  stated  in  the  affidavit  made  on  the  part  of  the 
plaintiff,  does  not  exceed  two  hundred  dollars. 

§  2863.  No  jmlsdictioix  in  certain  ca8e&  But  a  justice  of  the  peace 
cannot  take  cognizance  of  a  civil  action,  in  either  of  the  following  cases : 

1.  Where  the  people  of  the  State  are  a  party,  except  for  one  or  more  fines 
or  penalties  not  exceeding  two  hundred  dollars. 

2.  Where  the  title  to  real  property  comes  in  question,  as  prescribed  in  title 
third  of  this  chapter. 

3.  Where  the  action  is  to  recover  damages  for  an  assault,  battery,  false 
imprisonment,  libel,  slander,  criminal  conversation,  seduction,  or  malicious 
prosecution,  or  where  it  is  broug/U  under  sections  1837, 1843, 1868, 1902  or  1969 
of  this  act, 

4.  Where,  in  a  matter  of  account,  the  sum  total  of  the  accounts  of  both 
parties,  proved  to  the  satisfaction  of  the  justice,  exceeds  four  hundred 
dollars. 

5.  Where  the  action  is  brought  against  an  executor  or  administrator,  as 
such.     [Am'd  Ch.  399  of  1882.    See  §  2.] 

§  2864.  CcnfeBBion  of  judgmont  A  justice  of  the  peace  has  also  juris- 
diction to  render  judgment,  upon  the  confession  of  a  defendant,  as  pre- 
scribed in  title  dxth  of  this  chapter,  where  the  sum  confessed  does  not  exceed 
five  hundred  dollars. 

§  2866.  Actions  by  and  against  offlcan,  eta ;  and  by  ez^cnton,  etc 

An  action,  cognizable  by  a  justice  of  the  peace^  may  be  brought  by  or  against 
a  corporation  ;  by  or  against  a  natural  person  in  his  own  ri^ht ;  by  or  against 
a  town  or  county  officer  in  his  official  character ;  or  by  an  executor,  or  admin- 
istrator, trustee  of  an  express  trust  or  a  receiver  in  supplementary  proceedings. 
[Am'd  Ch.  399  op  1882.    See  §  2.] 

§  2866  Tavern  keepers  disqnalifled«  A  justice  of  the  peace,  who  is  an 
innholder  or  tavern  keeper  in  fact,  has  no  power  or  jurisdiction  under  any 

E revision  of  this  chapter ;  but  if  a  judgment  has  been  actually  rendered  by 
im,  before  he  became  so  disqualified,  he  may  give  a  transcript  thereof,  or 
issue  execution  thereupon,  or  satisfy  the  judgment  upon  payment  thereof. ' 

§  2867.  Members  of  Legislatare  not  compelled  to  aot    A  justice  of 
Che  peace,  who  is  a  member  of  the  senate  or  assembly,  is  not  obliged  to  take 
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cognizance  of  a  civil  action  or  special  proceeding ;  bat  he  may  take  cogni- 
zance thereof,  in  his  discretion. 

§  2868.  Justices  to  hpld  cofoatB ;  general  powers.  A  justice  of  the 
peace  must  hold,  within  his  town  or  city,  a  court  for  the  trial  of  any  action 
or  special  proceeding,  of  which  he  has  jurisdiction,  brought  before  him.  He 
must  hear,  try,  and  determine  the  same,  according^  to  law  and  equity ;  and 
for  that  purpose,  where  special  provision  is  not  otherwise  made  by  law,  the 
court  is  vested  with  all  the  necessary  powers  possessed  by  the  supreme  court. 

§  2869.  In  what  town,  etc.,  action  must  be  brought  An  action  must 
be  brought  before  a  justice  of  a  town  or  city  wherein  one  of  the  parties 
resides,  or  a  justice  of  an  adjoining  town  or  city  in  the  same  county,  except 
in  one  of  the  following  cases : 

1.  Where  the  defendant  has  absconded  from  his  residence,  it  may  be 
brought  before  a  justice  of  the  town  or  city  in  which  the  defendant,  or  a  por- 
tion  of  his  property,  is  at  the  time  of  the  commencement  of  the  action. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county,  or  if  there  are  two 
or  more  plaintiffs,  where  all  are  non-residents  thereof ;  it  may  be  brought 
before  a  justice  of  the  town  or  city,  in  which  the  plaintiff,  or  either  of  the 
plaintiffs,  or  his  attorney,  is  at  the  time  of  the  commencement  of  the  action. 

3.  Where  the  defendant  is  a  non-resident  of  the  county,  it  may  be  brought 
before  a  justice  of  the  town  or  city,  in  which  he  is  at  tne  time  of  the  com- 
mencement of  the  action. 

4.  Where  it  is  specially  prescribed  by  law,  that  a  particular  action  may 
be  brought  before  a  justice  of  the  town,  city,  county,  or  district,  where  an 
offence  was  committed,  or  where  property  is  found.  A  defendant  desig* 
nated  in  section  2879,  section  2880,  or  section  2881  of  this  act,  is  deemed, 
for  the  purposes  of  this  section,  a  resident  of  the  town  or  city  where  the  per- 
son, to  whom  a  copy  of  the  summons  is  delivered,  resides. 

5.  In  any  town  adjoining  an  incorporated  city,  no  justice  of  such  town 
shall  have  jurisdiction  of  any  action  brought  by  or  against  a  resident  of  such 
adjoining  city,  unless  at  least  one  of  the  parties  to  the  action  is  a  resident 
of  such  town.     [Last  subd.  added  by  Ch.  74  of  1893.] 

^  2870.  Criminal  contemptB*  A  justice  of  the  peace  has  power  to  punish,  for  a 
criminal  contempt,  a  person  guilty  of  either  of  the  following  acts  : 

1.  Disorderlj,  contemptuous,  or  insolent  behavior  towards  him,  while  engaged  in  the 
trial  of  an  action,  the  rendering  of  a  judgment,  or  any  other  judicial  proceeding;  where 
such  behavior  directly  tends  to  interrupt  the  proceedings,  or  to  impair  the  respect  due 
It)  his  authority. 

*Z.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly  tending  to  interrupt  hia 
official  proceedings. 

8.  Resistance  wilfully  offered,  in  his  presence,  to  the  execution  of  his  lawful  mandate. 

He  has  not  power  to  punish,  for  a  criminal  contempt,  in  any  other  case. 

§  2871.  Id. ;  how  pmiifihed.  Punishment  for  a  contempt,  specified  in 
the  last  section,  may  be  by  fine  not  exceeding  twenty-five  dollars,  or  by  im- 
prisonment in  the  county  jail  not  exceeding  five  days,  or  both,  in  the  discre- 
tion of  the  justice.  Where  a  person  is  committed  to  prison  for  the  non-pay- 
ment of  such  a  fine,  he  must  be  discharged  at  the  expiration  of  ten  days ; 
but  where  he  is  also  committed  for  a  definite  time,  the  ten  days  must  be 
computed  from  the  expiration  of  the  definite  time. 

§  2872.  Offender  to  be  heard.  A  person  shall  not  be  punished  by  a 
justice  of  the  peace,  for  a  contempt,  until  an  opportunity  has  been  given 
him  to  be  heard  in  his  defence.  And,  for  that  purpose,  the  justice  must 
issue  a  warrant,  directed,  generally,  to  any  constable  of  the  county,  requir- 
ing the  constable  to  bring  the  offender  before  him. 

§  2873.  Record  of  convictLon.  A  justice,  who  convicts  a  person  of  a 
contempt,  must,  within  ten  days  after  the  conviction,  make  up,  subscribe, 
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and  file  in  the  county  clerk's  office,  a  record  thereof,  stating  therein  the  par- 
ticular circumstances  of  the  offence,  and  the  punishment  awarded  by  nim 
upon  the  conviction. 

§  2874.  Requisites  of  comiiiitment  A  warrant  of  commitment  for  a 
contempt  must  set  forth  the  particular  circumstances  of  the  offence ;  other- 
wise it  is  void. 

§  2876.  Fine  to  be  paid  to  oveneer  or  siqMirtxiteiident  of  tlie  poor. 

An  officer,  who  collects  or  receives  a  fine,  imposed  by  a  justice  of  t&e  peace 
for  a  contempt,  must,  within  ten  days  thereafter,  pav  the  money,  for  the 
benefit  of  the  poor,  to  the  overseer  or  superintendent  of  the  poor  of  the  town, 
city,  or  district,  wherein  the  fine  was  imposed ;  or,  where  there  is  no  such 
officer,  to  the  officer  or  officers  performing  corresponding  functions  under 
another  name ;  unless  the  board  of  supervisors  has  directed  the  payment  of 
fines  and  penalties  to  the  supervisor  of  the  town,  in  a  case  where  it  is 
authorized  oy  law  so  to  do 


TITLE  II. 

Commencement  of  action;  appearance  qf  parties  ;  protAsUmal  femediet, 

AxnciM  1.  Commencement  of  action. 

2.  Appearance  of  parties. 

3.  Order  of  arrest. 

4.  Attachment  of  property. 
6.  Replevin. 

ARTICLE  FIRST. 

COXH UrCBMBHT  OF  AOTIOH.  . 

SacnoK  2876.  Action ;  how  commenced. 

2877.  Contents  of  Bummona. 

2878.  Service  of  summons. 

2879.  Id. ;  upon  a  corporation. 

2880.  Id. ;  special  provision  relating  to  railroad  corporations. 

2881.  Id. ;  relating  to  express  companies. 

2882.  Last  two  se^ons  qualified. 

2883.  Second  and  third  summons ;  effect  thereof. 

2884.  Where  name  of  defendant  is  unknown. 

2885.  Return  of  summons. 

§  2876.  Action ;  how  commenced.  An  action  is  commenced  before  a 
justice  of  the  peace,  either  by  the  voluntary  appearance  and  joinder  of  issue 
by  the  parties,  or  by  the  service  of  a  summons. 

§  2877.  Crontents  of  8mnmon&  The  summons  must  be  directed,  gen- 
erally, to  any  constable  of  the  county  where  the  justice  resides ;  and  it  must 
command  him  to  summon  the  defendant  to  appear  before  the  justice,  at  a 
place  specified  therein,  to  answer  the  complaint  of  the  plaintiff  in  a  civil 
action.  Where  the  summons  is  accompanied  with  an  order  to  arrest  the 
defendant,  it  must  be  made  returnable  immediately  upon  the  arrest  of  the 
defendant,  within  twelve  days  after  the  day  when  it  was  issued ;  in  every 
other  case,  it  must  be  returnable  at  a  time  therein  specified,  not  less  than 
six  nor  more  than  twelve  days  after  the  day  when  it  was  issued. 
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§  2878.  Service  of  mmmoiie.  Personal  service  of  the  smnmoiis  must 
be  made  by  delivering  a  copy  thereof  to  the  defendant ;  except  where  it  is 
specially  prescribed  in  this  cnapter  that  personal  service  may  be  made  by 
delivering  a  copy  to  another  person.  Where  service  of  a  summons  is  per- 
sonal, it  must  be  made  at  least  six  days  before  the  time  of  appearance  speci- 
fied therein ;  except  where  it  is  accompanied  with  an  order  of  arrest. 

§  2879.  Id. ;  npon  a  coxporatLon.  Where  the  defendant  to  be  served  is 
a  corporation,  the  summons  may  be  personally  served  upon  it  by  delivering 
a  copy  thereof  to  an  officer  or  person,  to  whom  a  copy  of  the  summons  in  an 
action,  brought  against  the  corporation  in  the  supreme  court,  might  be 
delivered,  as  prescribed  in  sections  431  and  432  of  this  act;  or,  to  any 
director  or  trustee  of  the  corporation,  by  whatever  official  title  he  is  called. 

§  2880.   Id. ;    special  provision  relating  to  railroad  corporations. 

Where  the  defendant  to  be  served  is  a  domestic  railroad  corporation,  and  no 
officer  thereof  resides  in  the  county,  to  whom  a  copy  of  the  summons  may 
be  delivered,  as  prescribed  in  the  last  section,  it  may  be  personally  served, 
by  delivering  a  copy  thereof  to  a  local  superintenaent  of  repairs,  freight 
agent,  agent  to  sell  tickets,  or  station  keeper  of  the  corporation,  residing  in 
the  county ;  unless,  at  least  thirty  days  before  it  was  issued,  the  corporation 
had  filed,  in  the  office  of  the  clerk  of  the  county,  a  written  instrument, 
designating  a  person  residing  in  the  county,  upon  whom  process  to  be  issued 
by  a  justice  of  the  peace  against  it,  may  be  served ;  in  which  case,  the  sum- 
mons may  be  personally  served  by  delivering  a  copy  to  the  person  so  desig- 
nated. 

§  2881.  Id. ;  relating  to  express  companies.  Where  the  defendant  to 
be  served  is  a  corporation,  association,  partnership,  or  person,  doing  business 
in  the  State  as  an  express  company,  and  no  person  resides  in  the  county  to 
whom  a  copy  of  the  summons  may  be  delivered,  as  prescribed  in  the  fore- 
going sections  of  this  article,  it  may  be  personally  served,  by  delivering  a 
copy  thereof  to  any  local  or  general  agei^t;,  agent  to  receive  freight  or  par- 
cels, route  agent,  or  messenger  of  the  defendant,  residinc^  in  the  county ; 
unless,  at  least  thirty  days  before  it  was  issued,  the  defendant  had  filed  in 
the  office  of  the  clerk  of  the  county,  a  written  instrument,  designating  a 
person  residing  in  the  county,  upon  whom  process  to  be  issued  by  a  justice 
of  the  peace  against  the  defendant,  may  be  served ;  in  which  case,  the  sum- 
mons may  be  personally  served  by  delivering  a  copy  thereof  to  the  person 
so  designated. 

§  2882.  Last  two  sections  qualified.  Where  a  person  has  been  desig- 
nated as  prescribed  in  either  of  the  last  two  sections,  and  the  designation 
has  been  revoked,  or  it  appears,  by  affidavit  or  the  return  of  the  constable, 
to  whom  a  summons  has  been  duly  delivered  for  service,  that  the  person 
designated  is  dead,  or  has  ceased  to  reside  within  the  county  ;  or  that  he 
cannot,  after  due  diligence,  be  found  within  the  county,  so  as  to  deliver  a 
copy  of  the  summons  to  him ;  the  original  summons,  or  the  second  or  third 
summons,  issued  as  prescribed  in  the  next  section,  may  be  served  as  if  the 
desi^ation  had  not  been  made.  Such  a  designation  may  be  revoked  by  a 
writing,  executed  and  filed  in  like  manner  as  required  for  the  purpose  of 
making  the  designation. 

g  2883.  Second  and  third  summons ;  effect  thereof  Where  it 
appears,  by  the  return  of  the  constable,  to  whom  a  summons  has  been  duly 
delivered  for  service,  that  it  was  not  served  for  any  cause,  a  second  sum- 
mons may  be  issued  by  the  same  justice,  in  the  same  action,  within  twenty 
days  after  the  first  summons  was  issued ;  and,  upon  the  like  return  thereof, 
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a  third  summons  may  be  issued,  within  twenty  days  after  the  second  nv-as 
issued.  The  second  or  the  third  summons,  as  the  case  may  be,  relates  back 
to  the  time  when  the  first  summons  was  issued ;  and,  with  respect  to  all  pro- 
ceedings before  actual  service,  the  service  thereof  has  the  same  effect,  as  if 
the  first  summons  had  been  seasonably  served.  For  the  purpose  of  issuing 
a  new  summons,  as  prescribed  in  this  section,  a  previous  summons  may  be 
returned  upon  the  sixth,  or  any  subsequent  day,  before  the  return  day  thereof. 

g  2884.  Where  name  of  defendant  is  unknown.  Where  the  plaintiff 
is  ignorant  of  the  name,  or  part  of  the  name  of  a  defendant,  that  defendant 
may  be  designated  in  the  summons,  and  in  any  other  process  or  proceeding 
in  the  action,  by  a  fictitious  name,  or  by  so  much  of  his  name  as  is  known, 
adding  a  description,  identifying  the  person  intended.  The  person  so  desig-- 
nated  must  thereupon  be  regarded  as  a  defendant  in  the  action,  and  as  suf- 
ficiently described  therein  for  all  purposes.  When  his  name,  or  the  remain- 
der of  his  name,  becomes  known,  the  justice,  before  whom  the  action  is 
j)ending,  must  amend  the  proceedings  already  taken,  by  the  insertion  of  the 
true  or  full  name,  in  place  of  the  fictitious  name,  or  part  of  a  name ;  and  all 
subsequent  proceedings  must  be  taken  under  the  name  so  inserted. 

§  2885.  Return  of  summons.  A  constable  who  serves  a  summons,  must 
at  or  before  the  time  when  the  same  is  returnable,  make  and  deliver  to  the 
justice  a  written  return  thereof,  under  his  hand  stating  the  time  when,  and 
the  manner  in  which,  he  served  it.  A  constable  who  fails  seasonably  to 
serve  a  summons,  delivered  to  him  for  service,  must  make  a  written  return 
thereof  under  his  hand,  stating  that  it  was  not  served,  and  the  reason  why 
he  failed  to  serve  it. 

ARTICLE  SECOND. 

Affbarahcb  of  Pabubs. 

6RCTI0K  2886.  Parties  may  appear  in  person  or  by  attorney. 

2887.  Guardian  ad  litem  for  infant  plaintiff. 

2888.  Id. ;  for  infant  defendant. 

2889.  When  constable,  etc.,  may  not  act  as  attorney. 

2890.  Authority  of  attorney ;  how  proved. 

2891.  Plaintiff  to  pi'ove  his  case. 

2892.  Defendant  may  offer  to  compromise  proceedings  thereupon. 

2893.  Justice  to  wait  one  hour. 

§  2886.  Parties  may  appear  in  pemon  or  by  attorney.  A  party  to  an 
action  before  a  justice  of  the  peace,  who  is  of  full  age,  may  appear  and 
prosecute  or  defend  the  same,  in  person  or  by  attorney,  at  his  election,  unless 
he  has  been  judicially  declared  to  be  incompetent  to  manage  his  affairs. 

§  2887.  Guardian  ad  litem  tor  in&nt  plaintiff  Before  a  summons  is 
issued  in  behalf  of,  or  an  issue  is  joined  without  summons  by,  an  infant 
plaintiff,  the  justice  must  appoint  a  competent  and  responsible  person,  nomi- 
nated by  the  plaintiff  or  his  general  guardian,  to  appear  as  his  guardian  for 
the  purpose  of  the  action.  The  written  consent  of  the  person  so  appointed 
must  be  filed  with  the  justice  before  his  appointment.  The  guardian  so 
appointed  is  responsible  for  the  costs. 

§  2888.  Id. ;  for  infant  defendant.  After  the  service  and  return  of  a 
summons  against  an  infant  defendant,  no  other  proceeding  shall  be  taken  in 
the  action  until  a  person  has  been  appointed  to  appear  as  his  guardian  for 
the  purpose  of  the  action.    Upon  the  nomination  of  the  defendant,  the  jus- 
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tic6  must  appoint  a  proper  person  for  that  pnrpOse.  If  the  defendant  does 
not  appear  upon  the  return  of  the  summons^  or  if  he  neglects  or  refuses  to 
nominate,  the  justice  may,  on  the  application  of  the  plaintiff,  appoint  any 
proper  person  as  his  guardian.  The  written  consent  of  the  person  so 
appointed  must  be  filed  with  the  justice  before  his  appointment.  The  guard- 
ian  so  appointed  is  not  responsible  for  any  costs. 

g  2889.  When  constable,  etc.,  may  not  act  as  attorney.  Subject  to 
the  provisions  of  sections  63  and  64  of  this  act,  any  person,  other  than  the 
consxable  who  served  the  summons  or  the  venire,  or  the  law  partner  or  clerk 
of  the  justice,  may  be  the  attorney  for  a  party  to  an  action  oefore  a  justice 
of  the  peace. 

§  2890.  AuOiorlty  of  attorney ;  how  proved.  The  attorney's  authority 
may  be  conferred  orally  or  in  writing ;  but  the  justice  shall  not  suffer  a  per- 
son to  appear  as  an  attorney,  unless  his  authority  is  admitted  by  the  adverse 
party,  or  proved  by  the  affidavit  or  oral  testimony  of  himself,  or  another. 

§  2891.  Flaintiflf  to  prove  his  case.  If  a  defendant  fails  to  appear  and 
answer,  the  plaintiff  cannot  recover  without  proving  his  case. 

§  2892.  Defendant  may  o£far  to  compromise ;  proceedings  there- 
npon.  Except  in  an  action  to  recover  a  chattel,  the  defendant  may,  upon 
the  return  of  the  summons  and  before  answering,  file  with  the  justice  a  writ- 
ten  offer  to  allow  judgment  to  be  taken  against  him  for  a  sum  therein  speci- 
fied, with  costs.  If  there  are  two  or  more  defendants,  and  the  action  can  be 
severed,  a  like  offer  can  be  made  by  one  or  more  of  the  defendants,  against 
whom  a  separate  judgment  may  be  taken.  If  the  plaintiff  thereupon.  Before 
taking  any  other  proceeding  in  the  action,  files  with  the  justice  a  written 
acceptance  of  the  offer,  the  justice  may  render  judgment  accordingly.  If 
an  acceptance  is  not  filed,  the  offer  cannot  be  given  in  evidence  upon  the  trial ; 
but,  if  the  plaintiff  fails  to  obtain  a  more  favorable  judgment,  he  Cannot 
recover  costs  from  the  time  of  the  offer,  and  must  pay  the  defendant's  costs 
from  that  time. 

§  2893.  Jnstice  to  wait  one  hour.  Upon  the  return  of  a  summons  duly 
served,  the  justice  must  wait  one  hour,  after  the  time  specified  therein  for  ito 
return  unless  the  parties  sooner  appear. 


ARTICLE  THIRD. 

Ordbb  of  Arsbst. 

Sbctiov  2894.  Order  of  arrest ;  in  what  cases  it  may  be  granted. 
2896.  Id. ;  in  what  actions. 

2896.  Id. ;  upon  what  papers. 

2897.  Id. ;  its  contents. 

2898.  Duty  of  constable. 

2899.  Return.    When  plaintiff  notified  must  appear. 

2900.  Constable  to  keep  defendant  in  custody. 

2901.  Motion  to  dischar^  from  arrest. 

2902.  Effect  of  discharging  defendant. 

2903.  When  plaintiff  must  prove  extrinsic  fkcts. 

2904.  Privilege  from  arrest. 

§  2894  Order  of  arrest ;  in  what  cases  it  may  be  granted.    At  the 

time  when  the  summons  is  issued,  in  an  action  speciiied  in  the  next  section, 
the  justice  who  issues  the  summons  must,  upon  the  application  of  the  plain* 

595 


2896-2899.  JUSTICES'  COURTS.  Tit  2,  Ch.  19. 

tiff,  and  upon  compliance  by  him  with  the  provisions  of  this  article,  grant  an 
order  for  the  arrest  of  the  defendant,  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  arrested  is  not  a  resident  of  the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county;  or  if  there  are  two 
or  more  plaintiffs,  where  all  are  non-residents  thereof. 

3.  Where  it  appears  to  the  satisfaction  of  the  justice,  by  the  affidavit  of 
the  plaintiff  or  another  person,  that  the  defendant  is  about  to  depart  from 
the  county,  with  intent  not  to  return  thereto. 

But  such  an  order  cannot  be  granted,  where  the  defendant,  against  whom 
it  is  applied  for,  is  a  female. 

§  2896.  Id. ;  in  what  actiona  An  order  of  arrest  shall  not  be  granted, 
except  where  the  action  is  brought  for  one  or  more  of  the  following  causes : 

1.  To  recover  a  fine  or  penalty,  • 

2.  To  recover  damages  for  a  personal  injury,  of  which  a  justice  of  the 

Seace  has  jurisdiction ;  an  injury  to  property,  including  the  wron^ul  taking, 
etention,  or  conversion  of  personal  property ;  misconduct  or  negkct  in  office, 
or  in  a  prof essional  employment;  nraud;or  deceit.  But  this  subdivision 
does  not  apply  to  a  claim  for  damages  in  an  action  to  recover  a  chattel. 

8.  To  recover  for  money  received,  or  to  recover  a  chattel;  where  it 
appears  that  the  money  was  received,  or  that  the  chattel  was  embezzled  or 
fraudulently  misapplied  by  a  public  officer,  or  by  an  attorney,  solicitor,  or 
counsellor,  or  by  an  officer  or  agent  of  a  corporation  or  banking  association, 
in  the  course  of  his  employment ;  or  by  a  factor,  agent,  broker,  or  other  per- 
son in  a  fiduciary  capacity. 

§  2896.  Id. ;  upon  what  papera.  Where  it  appears  to  the  justice,  by 
the  affidavit  of  the  plaintiff  or  another  person,  that  a  sufficient  cause  of 
action  exists,  against  the  defendant,  and  that  tiie  case  is  within  the  provi- 
sions of  the  last  two  sections,  he  must  grant  the  order  of  arrest.  But  before 
granting  it,  he  must  require  a  written  undertaking  to  the  defendant,  on  the 
part  of  the  plaintiff,  with  one  or  more  sureties,  approved  by  the  justice,  to 
the  effect  that,  if  the  defendant  recovers  judgment,  the  plaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant,  and  all  damages  which  he 
may  sustain  by  reason  of  the  arrest,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  must  be  at  least  one  hundred  aoliars. 

t2897.  Id. ;  its  contents.  The  order  must  be  subscribed  by  the  justice 
indorsed  upon  or  attached  to  the  summons.  It  must  briefly  recite  the 
ground  of  arrest ;  and  it  must  direct  the  constable,  who  serves  the  sunmions, 
to  arrest  the  defendant ;  to  bring  him  forthwith  before  the  justice ;  and  to 
notify  the  plaintiff  of  the  arrest,  if  he  can  do  so  with  reasonable  diligence. 

§  2898.  Dut7  of  constable.  The  constable  must,  at  the  time  of  serving 
the  summons,  execute  the  order  of  arrest,  by  arresting  the  defendant,  and 
taking  him  forthwith  before  the  justice.  If  the  justice  is  absent,  or  unable 
to  try  the  action,  the  constable  must  forthwith  take  the  defendant  before 
another  justice  of  the  same  town  or  city;  who  must  take  co^izance  of  the 
action,  and  proceed  therein,  as  if  the  summons  had  been  issued,  and  the 
order  of  arrest  had  been  granted  by  him. 

§  2899.  Retnm.  When  plaintiff  notified  must  appear.  The  consta- 
ble, executing  the  order  of  arrest  must  forthwith  deliver  to  the  justice  the 
order,  and  a  written  return  thereto,  under  his  hand,  stating  the  manner  in 
which  he  has  executed  it,  and  either  that  he  has  notified  the  plaintiff,  or 
that  he  could  not  do  so,  with  reasonable  diligence.  If  he  returns  that  he 
has  notified  the  plaintiff,  the  latter  must  appear  within  one  hour  after  the 
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defendant  is  brought  before  the  justice ;  otherwise  judgment  of  nonsuit  must 
be  rendered  against  him. 

§  2900.  Constable  to  keep  defondant  in  custody.  The  constable 
executing  the  order,  or  another  constable,  by  direction  of  the  justice,  must 
keep  the  defendant  in  custody,  until  he  is  discharged  by  the  order  of  the  jus- 
tice, or  judgment  is  rendered  in  his  favor ;  but  the  detention  shall  not,  in  any 
case,  exceed  twelve  hours  from  the  time  when  the  defendant  is  brought  before 
the  justice ;  unless,  within  that  time,  a  venire  is  issued,  or  the  trial  of  the  action 
is  commenced,  or  unless  either  is  delayed  with  the  eicpress  assent  of  the 
defendant. 

§  2901.  Motion  to  dischaxge  fiom  anest  A  defendant,  arrested  as 
prescribed  in  this  article,  may,  without  notice,  upon  the  appearance  of  the 
plaintiff  before  the  justice,  or  at  any  time  afterwards  before  judgment,  upon 
two  days'  notice  given  personally  to  the  plaintiff,  or  to  his  agent  or  attorney 
who  appeared  for  him  before  the  justice,  apply  to  the  justice  for  an  order» 
discharging  him  from  the  arrest.  The  application  may  be  founded  upon  the 
papers  upon  which  the  order  of  .arrest  was  granted,  and  upon  the  complaint^ 
if  it  has  been  made.  The  justice  must  grant  the  application,  where  it  appears 
that  the  case  is  not  within  the  provisions  of  sections  2894  and  2896  of  this  act* 
The  justice  must  also,  upon  the  defendant's  application,  grant  an  order  dis- 
charging him  from  arrest,  if  the  plaintiff  fails  to  take  out,  from  the  justice, 
an  execution  upon  a  judgment  in  his  favor,  before  the  expiration  of  one  hour 
after  he  is  entitled  thereto. 

§  2902.  Effect  of  dischaxging  defendant  The  discharge  of  the  defendant 
from  arrest,  before  judgment,  as  prescribed  in  the  last  section,  or  in  section 
2963  of  this  act,  does  not  affect  the  jurisdiction  of  the  justice  over  the  action, 
which  must  proceed,  as  if  it  had  been  commenced  in  the  ordinary  manner. 
His  discharge  from  arrest,  after  judgment,  as  prescribed  in  the  last  section, 
does  not  affect  the  execution. 

§  2903.  When  plaintiff  must  prove  eactzinsic  fieicts.  Where  an  order 
of  arrest  has  been  granted  and  executed,  in  a  case  specified  in  subdivision 
third  of  section  2895  of  this  act,  the  plaintiff  cannot  recover  upon  a  default, 
and  the  defendant  is  entitled  to  judgment  upon  a  trial,  unless  the  plaintiff 
establishes  all  the  matters  of  fact,  which  are  required,  by  that  subdivision,  to 
entitle  him  to  an  order  of  arrest. 

§  2904.  Privilege  from  arrest.  This  article  does  not  abridge  or  otherwise 
affect  a  privilege  from  arrest  given  by  law,  or  a  right  pf  action  for  the  breach 
thereof.  A  privileged  person  is  entitled  to  be  discharged  from  arrest,  by  the 
order  of  the  justice  before  whom  he  is  brought,  upon  proof,  by  affidavit,  of  the 
facts  entitling  him  to  a  discharge ;  or  he  may  apply  for  and  obtain  an  order 
for  his  discharge,  as  prescribed  in  section  564  of  this  act 


ARTICLE  FOURTH. 
Attachmbnt  of  Profhbty. 

BacnoTS  2905.  In  what  actionB,  warrant  of  attachment  may  be  granted. 

2906.  What  mnst  be  shown  to  procure  a  wamnt. 

2907.  Warrant ;  form  and  contents  thereof 
2906.  Undertaking. 

2909.  Warrant ;  how  executed. 

2910.  Service  of  summons  and  warrant  upon  defendant 

2911.  Undertaking  by  defendant ;  re-delivery  to  him. 
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Bbctiov  2912.  Cl&im  by  third  person  ;  bond  and  delivery  thereupon. 

2913.  Action  upon  bond. 

2914.  When  defendant  may  prosecute  bond. 

2915.  Return  of  warrant. 

2916.  Motion  to  vacate  or  modify  warrant,  etc. 

2917.  Effect  of  vacating  warrant. 

2918.  Proceedings  whera  summons  not  personally  served. 

§  2905.  In  what  actions,  warrant  of  attachment  may  be  granted. 

In  an  action  brought  before  a  justice  of  the  peace  a  warrant  of  attachment 
against  the  property  of  one  or  more  defendants  must  be  granted,  upon  the 
application  of  the  plaintiff,  as  prescribed  in  this  article,  where  the  action 
is  brought  upon  a  judgment,  or  to  recover  for  one  or  more  of  the  following 
causes : 

1.  Breach  of  a  contract,  express  or  implied. 

2.  Wrongful  conversion  of  personal  property. 

3.  Any  other  injury  to  personal  property,  in  conseqaence  of  negligence, 
fraud,  or  other  misconduct. 

§  ^2906.  What  must  be  shown  to  procure  a  warrant  To  entitle  the 
plaintiff  to  such  a  warrant,  he  must  show,  by  affidavit,  to  the  satisfaction  of 
the  justice  as  follows : 

1.  That  a  sufficient  cause  of  action  exists  against  the  defendant,  to  recover 
damages  for  one  or  more  of  the  causes  specified  in  the  last  section.  If  the 
action  is  upon  a  judgment,  or  to  recover  for  breach  of  a  contract,  the  affidavit 
must  show  that  the  plaintiff  is  entitled  to  recover  a  sum  stated  therein,  over 
and  above  all  counter-claims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation ;  or  not  a  resident  of 
the  State ;  or,  if  the  defendant  is  a  natural  person,  and  a  resident  of  the 
State,  that  he  has  departed,  or  is  about  to  depart,  from  the  county  where  he 
last  resided,  with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a 
summons,  or  keeps  himself  concealed,  with  the  like  intent ;  or  if  the  defend- 
ant is  a  natural  person,  or  a  domestic  corporation,  that  he  or  it  has  removed, 
or  is  about  to  remove,  property  from  the  county  where  the  defendant  being 
a  natural  person  last  resided,  or,  being  a  corporation,  last  kept  its  principal 
office,  or  from  the  county  in  which  the  action  is  brought,  with  intent  to  defraud 
his  or  its  creditors,  or  haa  assigned,  disposed  of,  or  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete,  property,  with  the  like  intent ;  or  that  the 
defendant,  being  a  natural  person  of  full  age,  and  a  resident  of  the  State, 
has  been  continuously  without  the  United  States  for  the  space  of  six  months 
or  more,  immediately  before  the  application,  and  either  that  he  has  not  made 
a  designation  of  a  person,  upon  whom  to  serve  a  summons  in  his  behalf,  as 
prescribed  in  section  430  of  this  act,  or  that  service  upon  the  person  so  desig- 
nated cannot  be  made,  with  due  diligence,  in  the  county  where  the  person 
making  the  designation  resides. 

The  affidavit  must  be  filed  with  the  justice,  when  the  warrant  is  granted. 

§  2907.  Warrant ;  fDrm  and  contents  thereof  The  warrant  must  be 
granted  by  the  justice  who  issues  the  summons,  at  the  time  when  the  sum- 
mons is  issued ;  and  it  must  be  indorsed  thereupon,  or  annexed  thereto.  It 
must  be  subscribed  by  the  justice,  and  must  briefly  recite  the  ground  of  the 
attachment.  It  must  require  the  constable,  to  whom  the  summons  is  deliv- 
ered, to  attach,  on  or  before  a  day  specified  therein,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons,  and  safely  to  keep,  as  much 
of  the  defendant's  goods  and  chattels,  withm  his  county,  as  will  satisfy  the 
plaintiff  s  demand,  with  the  costs  and  expenses,  and  to  make  return  of  his 
proceedings  thereon  to  the  justice,  at  the  time  when  the  summons  is  return- 
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able.  The  amount  of  the  plaintiff's  demand  must  be  specified  in  the  war- 
rant,  as  stated  in  the  affidavit. 

§  2908.  Undertaking.    Before  granting  the  warrant,  the  justice  must 

require  a  written  undertaking  to  the  defendant,  on  the  part  of  the  plaintiff, 

,  with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that,  if  the 

defendant  recovers  judgment,  or  the  warrant  of  attachment  is  vacated,  the 

Slaintiff  will  pay  all  costs  which  may  be  awarded  to  the  defendant,  and  all 
amages  which  he  may  sustain  by  reason  of  the  attachment,  not  exceeding 
the  sum  specified  in  the  undertaking,  which  must  be  at  least  two  hundred 
dollars ;  and  that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the 
defendant  all  money  received  by  him  from  property  taken  by  virtue  of  the 
warrant  of  attachment,  or  upon  any  bond  given  therefor,  over  and  above 
the  amount  of  the  judgment,  and  interest  thereupon. 

§  2909.  Waxrant ;  how  execnted.  The  constable,  to  whom  the  warrant 
of  attachment  is  delivered,  must  execute  it  at  least  six  days  before  the  return 
day  of  the  summons,  by  levying  upon  and  taking  into  his  custody  so  much 
of  the  goods  and  chattels  of  the  defendant,  not  exempt  from  levy  and  sale 
by  virtue  of  an  execution,  including  money  and  bank  notes,  which  he  finds 
within  his  county,  as  will  satisfy  the  plaintiff's  demand,  with  the  costs  and 
expenses.  He  must  safely  keep  the  property  attached,  to  be  disposed  of  as 
prescribed  in  this  article,  and  must  immediately  make  an  inventory  thereof, 
stating  therein  the  estimated  value  of  each  item  or  article. 

§  2910.  Service  of  snmmons  and  warrant  npon  defendant     The 

constable  must,  immediately  after  making  the  inventory,  and  at  least  six 
days  before  the  return  day  of  the  summons,  serve  the  summons,  together 
with  the  warrant  of  attachment  and  inventory,  upon  the  defendant,  by 
delivering  to  him  personally  a  copy  of  each,  if  he  can,  with  reasonable  dili- 
gence,  be  found  within  the  county ;  or,  if  he  cannot  be  so  found,  by  leaving 
a  copy  of  each,  certified  by  the  constable,  at  the  last  place  of  residence  of 
the  defendant  in  the  county*  with  a  person  of  suitable  age  and  discretion ; 
or,  if  such  a  person  cannot  be  found  there,  by  posting  it  on  the  outer  door, 
and  also  depositing  another  copy  in  the  nearest  post-ofiice,  inclosed  in  a  sealed 

Sost-paid  wrapper,  directed  to  the  defendant  at  his  residence ;  or,  if  the 
efendant  has  no  place  of  residence  in  the  county,  by  delivering  it  to  the 
person  in  whose  possession  the  property  attached  is  found. 

§  2911.  Undertaking  by  defendant ;  re-delivery  to  him.  The  defend- 
ant,  or  his  attorney  or  agent  in  his  behalf,  may,  at  any  time  before  judg- 
ment is  rendered  in  the  action,  execute  and  deliver  to  the  constable  an 
undertaking,  to  the  plaintiff,  in  a  sum  specified  therein,  at  least  twice  the 
value  of  the  property  attached,  as  stated  in  the  inventory ;  with  one  or  more 
sureties,  approved  by  the  constable,  or  by  the  justice  who  issued  the  war- 
rant; and  to  the  effect  that,  if  judgment  is  rendered  against  the  defendant, 
and  an  execution  is  issued  thereupon,  within  six  months  after  the  giving  of 
the  undertaking,  the  property  attached  shall  be  produced  to  satisfy  the 
execution.  Thereupon  the  constable  must  re-deliver  the  property  to  the 
defendant. 

§  2912.  Claim  by  third  person ;  bond  and  delivery  tiiereupon.    If  a 

person,  not  a  party  to  the  action,  claims  any  property  attached,  which  is  not 
reclaimed  by  the  defendant,  as  prescribed  in  the  last  section,  he  may,  at  any 
time  after  the  seizure,  and  before  execution  is  issued  upon  a  judgment  ren- 
dered in  the  action,  execute  and  file  with  the  justice,  a  bond  to  the  plaintiff, 
with  one  or  more  sureties,  approved  by  the  constable  or  by  the  justice ;  in  a 

599 


2913-2918.  JUSTICES*  COURTS.  Tit.  2,  Ch.  19. 

penalty  at  least  twice  the  value  of  the  property  claimed ;  and  conditioned 
that,  in  an  action  upon  the  bond,  to  be  commenced  ¥dthin  three  months 
th^eafter,  the  claimant  will  establish  that  he  was  the  general  owner  of  the 
property  claimed,  at  the  time  of  the  seizure ;  or,  if  he  fails  so  to  do,  that  he 
will  pay  to  the  plaintiff  the  value  thereof,  with  interest.  The  constable  must 
thereupon  deliver  the  property  claimed  to  the  claimant. 

§  2913.  Action  iipon  bond.  A  judgment  for  the  plaintiff,  in  an  action 
upon  a  bond,  given  as  prescribed  in  the  last  section,  must  award  to  him  the 
value  of  the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  recovered  exceeds 
the  amount,  which  the  plaintiff  recovers,  in  the  action  in  which  the  warrant 
of  attachment  was  issued,  he  is  liable  to  the  defendant  in  that  action  for  the 
excess. 

§  2914.  Whon  defendant  may  prosecute  bond.  If  the  warrant  of 
attachment  is  vacated  or  annulled,  the  defendant  may  maintain  an  action, 
upon  the  bond  specified  in  the  last  two  sections,  in  his  own  name,  in  the 
same  manner,  and  with  the  like  effect,  as  the  plaintiff  nught  have  done  if 
the  warrant  had  remained  in  full  force. 

§  2915.  Retain  of  waxrant  The  constable  executing  the  warrant  of 
attachment  must,  at  the  time  when,  and  place  where  it  is  returnable,  make 
a  return  thereto,  under  his  hand,  stating  all  his  proceedings  thereupon.  He 
must  deliver  to  the  justice,  with  the  return,  each  bond  or  undertaking  deliv- 
ered to  him,  pursuant  to  any  of  the  foregoing  provisions  of  this  article,  and 
a  certified  copy  of  the  inventory  of  the  property  attached.  The  return  must 
state  the  manner  in  which  the  warrant  and  inventory  were  served,  and,  if 
they  were  served  otherwise  than  by  delivering  a  copy  thereof  to  the  defend- 
ant personally,  the  reason  therefor,  and  the  name  of  the  person  to  whom  the 
copy  was  delivered,  unless  his  name  is  unknown  to  the  constable ;  in  which 
case,  the  return  must  describe  him  so  as  to  identify  him,  as  nearly  as 
may  be. 

§  2916.  Motion  to  vacate  or  modify  warrant,  etc.  A  defendant, 
whose  property  has  been  attached,  may,  upon  the  return  of  the  summons, 
apply  to  the  justice,  who  issued  the  warrant  of  attachment,  to  vacate  or 
modify  it,  or  to  increase  the  plaintiff's  security.  Such  an  application  may 
be  founded  upon  the  papers  upon  which  the  warrant  was  granted ;  or  upon 
proof,  by  affidavit,  on  the  part  of  the  defendant ;  or  upon  both.  If  it  is 
founded  upon  proof  on  the  part  of  the  defendant,  it  may  oe  opposed  by  new 
proof,  by  affidavit,  upon  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  but  no  other.  The  jus- 
tice may,  upon  the  return  of  the  summons,  or  at  any  other  time  to  which 
the  stction  is  adjourned,  vacate  the  warrant  of  attachment  upon  his  own 
motion,  if  he  deems  the  papers  upon  which  it  was  granted,  insufficient  to 
authorize  it. 

§  2917.  Eflbct  of  vmcating  waxrant  Vacating  the  warrant  of  attach- 
ment does  not  affect  the  jurisdiction  of  the  justice  to  hear  and  determine 
the  action,  where  the  defendant  has  appeared  generally  in  the  action ;  or 
where  the  summons  was  personally  served  upon  him ;  or  where  judgment 
may  be  taken  against  him,  as  being  indebted  jointly  with  another  defend- 
ant, who  has  been  thus  summoned  or  has  thus  appeared.  In  every  other 
case,  the  justice,  who  vacates  a  warrant  of  attachment  against  the  property 
of  a  defendant,  must  dismiss  the  action  as  to  him. 

§  2918.  FtoceedingB  where  amnmons  not  peraonally  served.  Where 
the  defendant  has  not  appeared,  and  the  summons  has  not  been  personally 
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served  upon  him,  and  property  of  the  defendant  has  been  duly  attached  by 
virtue  of  a  warrant,  which  has  not  been  vacated,  the  justice  must  proceed 
to  hear  and  determine  the  action ;  but,  in  an  action  subsequently  brought, 
the  judgment  is  only  presumptive  evidence  of  indebtedness,  and  the  defend- 
ant is  not  barred  from  any  counter-claim  against  the  plaintiff.  The  execu« 
tion,  issued  upon  a  judgment  so  rendered,  must  require  the  constable  to 
satisfy  it  out  of  the  property  so  attached,  without  containing  a  direction  to 
satisfy  it  out  of  any  other  property. 


ARTICLE  FIFTH. 

Rbplbvin. 

Ssonoxr  2919.  When  action  for  a  chattel  may  be  brought. 

2920.  Plaintiff  may  procore  replevin ;  affidavit  and  nndertakingf* 

2921.  Requisition. 

2922.  Id. ;  how  executed.    Service  of  summons,  etc. 

2923.  Return  of  constable. 

2924.  Defendant  may  except  to  sureties ;  proceedings  thereon. 
2926.  Defendant  mav  reclium  chattel ;  proceedings  thereon. 

2926.  Justification  of  sureties. 

2927.  When  and  to  whom  constable  must  deliver  chatteL 

2928.  Penalty  for  wrong  deliveiy  by  constable. 

2929.  Claim  of  title  by  third  person. 

2930.  Defendant  may  demand  judgment  for  return. 

2931.  Proceedings  in  the  action ;  action  upon  undertaking^. 

2932.  Proceedings  when  summons  not  personallv  served. 

2933.  When  action  not  affected  by  failure  to  replevy. 

§  2919.  When  acUon  £Dr  a  chattel  may  be  brought  An  action  to 
recover  a  chattel,  with  or  without  damages  for  the  wrongful  taking,  withhold-', 
ing,  or  detention  thereof,  can  be  brought  before  a  justice  of  the  peace  of  the 
county  in  which  the  chattel  is  found,  in  a  case,  and  subject  to  the  qualifica- 
tions, specified  in  sections  1689, 1690, 1691,  and  1692,  and  subdivision  seventh 
of  section  2862  of  this  act. 

§  2920.  Plaintiff  may  procure  replevin ;  aflBdavit  and  undertaking. 

The  plaintiff  may,  at  the  time  when  the  summons  is  issued,  but  not  after- 
wards, require  the  chattel  to  be  replevied,  as  prescribed  in  this  article.  For 
that  purpose,  he  must  deliver  to  the  justice  an  affidavit  and  an  undertaking, 
similar,  in  all  respects,  to  the  affidavit  and  undertaking  required  to  be 
delivered  to  a  sheriff,  as  prescribed  in  sections  1695, 1697,  1699,  and  1712 
of  this  act ;  except  that  the  sureties  in  the  undertaking  must  be  approved 
by  the  justice. 

§  2921.  Requisition.  Upon  receiving  the  affidavit  and  undertaking,  the 
justice  must  indorse  upon  or  attach  to  the  affidavit  a  written  requisition, 
subscribed  by  him,  requiring  the  constable,  to  whom  the  summons  is  deliv- 
ered, to  replevy  the  property  described  in  the  affidavit,  on  or  before  a  day 
specified  in  the  requisition,  which  must  be  at  least  six  days  before  the 
return  day  of  the  summons.  The  affidavit  and  requisition  must  be  deliv- 
ered to  the  constable,  with  the  summons. 

§  2922.  Id. ;  how  ezecnted.  Service  of  smnmona,  etc.  The  consta- 
ble must  execute  the  requisition,  as  a  sheriff  is  required  to  execute  a  requi- 
sition, in  an  action  brought  to  recover  a  chattel,  as  prescribed  in  sections 
1700,  1701,  and  1702  of  this  act;  except  that  he  must  serve  the  summons, 
affidavit,  and  requisition,  within  the  time  and  in  the  manner  prescribed,  by 
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section  2910  of  this  act,  for  the  service  of  a  summonsy  warrant  of  attachment, 
and  inventory. 

§  2923.  Retnxn  of  constable.  The  constable  mnst,  on  or  before  the 
return  day  of  the  summons,  make  a  return  to  the  requisition,  under  his 
hand,  stating  all  iiis  proceedings  thereupon ;  and  file  it  with  the  affidavit, 
and  requisition,  with  the  justice.  The  return  must  state  the  manner  in 
which  the  summons,  affidavit,  and  requisition  were  served;  and,  if  they 
were  served  otherwise  than  by  delivering  the  requisite  copies  to  the  defend- 
ant personally,  the  reason  therefor,  and  the  name  of  the  person  to  whom  the 
copies  were  delivered,  unless  his  name  is  unknown  to  the  constable ;  in  which 
case,  the  return  must  describe  him  so  as  to  identify  him,  as  nearly  as  may  be. 

§  2924.  Defendant  may  except  to  sureties ;  proceedings  thereon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least  two  days 
before  the  return  day  of  the  summons,  the  defendant,  unless  he  requires  a 
return  of  the  chattel,  may  serve  upon  the  plaintiff,  or  upon  the  constable,  a 
written  notice  that  he  excepts  to  the  plaintiff's  sureties;  otherwise  he  is 
deemed  to  have  waived  all  objections  to  them.  If  such  a  notice  is  served, 
the  sureties  must  justify  upon  the  return  of  the  summons ;  or  the  plaintiff 
must  then  ^ve  a  new  undertaking  to  the  same  effect  as  the  original  under- 
taking, witn  other  sureties,  who  must  then  appear  and  justify  before  the 
justice. 

§  2926.  Defendant  may  reclaim  chattel ;  proceedings  thereon.    At 

any  time  before  the  return  day  of  the  summons,  the  defendant  may,  if  he 
does  not  except  to  the  plaintiff  s  sureties,  serve  upon  the  justice  a  notice  that 
he  requires  the  return  of  the  chattel  replevied.  "With  the  notice  he  must 
deliver  to  the  justice  an  affidavit  and  an  undertaking,  similar,  in  all  respects, 
to  those  required  to  be  given  by  a  defendant  upon  requiring  a  return  of  a 
chattel,  as  prescribed  in  sections  1704  and  1712  of  this  act,  omitting  the  pro- 
vision in  the  undertaking,  ''  or  if  the  action  abates  in  consequence  of  the 
defendant's  death."  The  sureties  in  4ihe  undertaking  must  justify  before 
the  justice  upon  the  return  of  the  summons.  If  the  plaintiff  has  stated  sep- 
arately in  his  affidavit  the  value  of  one  or  more  chattels  or  classes  of  chattels, 
as  prescribed  in  section  1697  of  this  act,  the  defendant  may  require  a  delivery 
of  part  of  the  property  replevied,  as  prescribed  in  that  section. 

S  2926.  Justification  of  sureties.  Except  as  otherwise  expressly  pre- 
scribed in  this  article,  the  examination  and  qualifications  of  the  sureties,  and 
the  allowance  of  the  undertaking,  upon  a  justification  pursuant  to  either  of 
the  last  two  sections,  must  be  the  same  as  upon  a  justification  of  bail,  as  pre- 
scribed in  sections  579,  580,  and  581  of  this  act,  substituting  the  justice  for 
the  judge;  but  after  such  allowance,  the  undertaking  must  be  filed  with 
the  justice.    The  constable  is  thereupon  exonerated  from  liability. 

8  2927.  When  and  to  whom  constable  must  deliver  chattel    If  the 

defendant  neither  excepts  to  the  plaintiff's  sureties,  nor  requires  the  return 
of  the  chattel,  within  the  time  prescribed  for  that  purpose  ;  or  if  he  ftdls  to 
procure  the  allowance  of  his  undertaking ;  or  if  the  plaintiff,  after  the  de- 
fendant has  excepted  to  his  sureties,  duly  procures  the  allowance  of  his 
undertaking,  the  constable  must,  except  in  the  case  specified  in  the  next  sec- 
tion but  one,  immediately  deliver  the  chattel  to  the  plaintiff.  If  the  plain- 
tiff, after  the  defendant  has  excepted  to  his  sureties,  fails  to  procure  the 
allowance  of  his  undertaking ;  or  if  the  defendant,  after  he  has  required  the 
return  of  the  chattel,  procures  the  allowance  of  his  undertaking,  the  con- 
stable must  immediately  deliver  the  chattel  to  the  defendant. 
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§  2928.  Penalty  far  wrong  delivery  by  conBtable.  A  constablo  who 
delivers  to  either  party,  without  the  consent  of  the  othor,  a  chattel  replevied 
by  him,  except  as  prescribed  in  the  last  section,  or,  by  virtue  of  an  execu' 
tion  issued  upon  a  judgment  in  the  action,  forfeits  to  the  party  aggrieved 
the  sum  of  one  hundred  dollars ;  and  is  also  liable  to  him  for  all  damages 
which  he  sustains  thereby. 

§  2929.  daim  of  title  by  third  person.  The  provisions,  regulating  the 
proceedings,  where  a  person,  not  a  party,  claims  property  which  has  oeen 
replevied,  and  the  right  of  such  a  person,  and  of  the  sheriff,  as  prescribed 
in  sections  1709,  1710,  1711,  and  1712  of  this  act,  apply  to  a  like  case  in  an 
action,  brought  as  prescribed  in  this  article,  substituting  the  constable  for  the 
sheriff;  except  that  service  of  a  notice  and  of  a  copy  of  the  claimant's  affidavit, 
upon  the  plaintiff 's  attorney,  as  prescribed  in  section  1709,  must  be  made, 
either  upon  the  plaintiff  personally,  or  upon  the  attorney  who  appears  for 
him  before  the  justice  ;  and  that  the  sum  specified  in  the  undertaking,  given 
by  the  plaintiff  to  the  constable,  need  not  exceed  in  any  case,  three  hundred 
dollars. 

§  2930.  Defendant  may  demand  judgment  for  return.  Where  a 
chattel  has  been  replevied,  and  the  defendant  has  not  required  the  return 
thereof,  pending  the  action,  as  prescribed  in  the  foregoing  sections  of  this 
article,  he  may,  in  his  answer,  demand  judgment  for  the  return  thereof, 
either  with  or  without  damages  for  the  taking,  withholding,  or  detention. 

?}  2931.  Proceeding^  in  the  action ;  action  on  undertaking.  Section 
3,  section  1731,  excluding  subdivision  first  thereof,  and  sections  1722, 
1726,  1730,  1732,  1733,  1734,  and  1735  of  this  act,  substituting  the  constable 
for  the  sheriff,  apply  to  the  proceedings  in  an  action  in  a  justice's  court  to 
recover  a  chattel,  and  to  an  action  against  the  sureties  in  an  undertaking 
given  therein,  except  as  otherwise  specially  prescribed  in  this  chapter. 

§  2932.  Proceedings  when  summons  not  personally  served.  Where 
the  defendant  does  not  appear,  and  the  summons  has  not  been  personally 
served  upon  him,  and  a  chattel,  or  part  of  a  chattel,  to  recover  which  the 
action  is  brought,  has  been  replevied,  and  the  proceedings  thereupon  have 
been  duly  taken,  as  prescribed  in  this  article ;  the  justice  must  proceed  to 
hear  and  determine  the  action,  with  respect  to  that  chattel  or  part  of  a  chat- 
tel ;  or,  if  the  action  is  brought  to  recover  two  or  more  chattels,  with  respect 
to  those  which  have  been  replevied ;  in  like  manner  and  with  like  effect,  as 
if  the  summons  had  been  personally  served. 

§  2933.  When  action  not  affected  by  failure  to  replevy.  Where  the 
summons  has  been  personally  served  upon  the  defendant,  or  where  he  appears, 
the  justice  must  proceed  to  hear  and  determine  the  action,  although  the 
plaintiff  has  not  required  the  cliattel  to  be  replevied,  or  the  constaUe  has 
not  been  able  to  replevy  it. 
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2941.  Account,  or  instrument  for  pajment  of  money. 

2942.  Court  may  require  items  to  be  exhibited. 

2943.  Immaterial  variance  to  be  disregarded. 

2944.  Amendment  of  pleadings. 

2945.  Counter-claims. 

2946.  Id.;  where  executor  or  trustee  is  a  party. 

2947.  Consequence  of  neglect  to  plead  counter-claim. 

603 


n 


g§  2934-2938.  JUSTICES'  COURTS.  Tit  3,  Ch,  19. 

Sbction  2948.  The  last  section  qualified. 

2949.  Judgment  upon  counter-claim. 

2950.  Judgment  when  accounts  exceed  $400. 

2951.  Answer  of  title. 

2952.  Undertaking  thereupon. 

2953.  In  what  court  new  action  to  be  brought. 

2954.  When  action  before  j  ustice  to  be  discontinued. 
£955.  Effect  of  failure  to  give  undertaking. 

2956.  When  title  comes  in  question  on  plaintiff's  own  showing. 

2957.  Pleadings  in  new  action.    Undertaking  before  justice,  when  applic&ble: 

2958.  Answer  of  title  as  to  one  of  several  causes  of  action. 

§  2934.  Whmi  liiiie  to  be  Joined.  At  the  place  and  within  one  hour  after  the  time 
specified  in  the  summons  for  the  return  thereof;  or,  where  an  order  of  arrest  is  granted 
and  executed,  within  twelve  hours  after  the  defendant  is  brought  before  the  justice;  or. 
where  no  summons  is  issued,  at  the  time  when  the  parties  voluntarily  appear  to  join 
issue,  the  pleadings  of  the  parties  must  be  made  and  issue  must  be  joined.  Where  both 
parties  appear  upon  the  return  of  the  summons  an  issue  must  be  joined  before  an 
adjournment  is  had,  except  when  the  defendant  refuses  or  neglects  to  plead.  Where  an 
issue  of  fact  or  an  issue  of  law  is  joined  in  a  justice's  court,  or  before  a  justice  of  the 
peace  in  the  citj  of  Brooklyn,  or  in  any  of  the  towns  in  the  county  of  Kings,  in  which 
the  judgment  demanded  by  either  party  in  his  pleadings  exceeds  the  sum  of  one  hundred 
dollars;  or,  when  in  an  action  to  recover  a  chattel  or  chattels,  the  value  of  which  as  fixed 
by  either  party  in  his  pleadings  or  affidavits  exceeds  one  hundred  dollars,  the  defendant 
may,  after  issue  joined  and  before  an  adjournment  is  granted  upon  his  application,  apply 
to  the  justice  before  whom  the  action  is  brought  for  an  order  removing  the  action  into 
the  county  court  of  the  county  of  King^.  Such  an  order  must  be  granted  upon  the  de- 
fendant filing  with  the  justice  an  undertaking  in  a  sum  fixed  by  the  justice,  not  exceed- 
ing twice  the  amount  of  the  damages  claimed  or  twice  the  value  of  the  chattel  or  of  all 
the  chattels  claimed,  as  stated  in  the  pleadings  or  affidavits,  with  one  or  more  sureties, 
approved  by  the  justice,  to  the  effect  that  the  defendant  will  pay  to  the  plaintiff  the 
amount  of  any  judgment,  including  costs,  that  may  be  recovered  against  him  in  the 
county  court  in  the  action  so  removed.  From  the  time  of  the  granting  of  the  order 
the  county  court  of  Kings  county  has  cognizance  of  the  action,  and  the  same  shall  be 
tried  and  determined  by  said  county  court  as  if  originally  brought  therein.  Tlie  justict* 
must  forthwith  deliver  to  the  clerk  of  the  county  court  all  processes,  pleadings  and 
other  papers  in  the  action  which  must  be  filed,  entered  or  recorded,  as  the  case  require^, 
in  the  latter  office.  Costs  in  an  action  so  removed  shall  be  the  same  as  in  an  original 
action  commenced  in  said  county  court.     [Am'd  by  Ch.  880  OF  1893.] 

g  29^.  Pleadings.    The  pleadings  in  a  justice's  court  are: 

1.  The  plaintiff's  complaint. 

2.  The  defendant's  answer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  to  one  or  more  distinct  causes  of 
action,  separately  stated  therein. 

4.  The  plaintiff's  demurrer  to  one  or  more  counter-claims  stated  in  the  answer. 

§  29S6.  Cromplalnt.  The  complaint  must  state  in  a  plain  and  direct 
manner,  the  facts  constituting  the  cause  of  action. 

6  2937.  What  cansoB  of  actioii  may  be  jolnecL  The  plaintiff  may 
unite,  in  the  same  complaint,  two  or  more  causes  of  action,  where  they  all 

arise  out  of 

1.  The  same  transaction,  or  transactions  connected  with  the  same  subject 

of  action ;  or 

2.  Contract,  express  or  implied ;  or 

3.  Personal  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all  the  causes  of 
action  so  united  belong  to  one  of  the  foregoing  subdivisions  of  this  section ; 
that  they  are  consistent  with  each  other ;  that  they  require  the  same  judg- 
ment ;  and,  except  as  otherwise  prescribed  by  law,  that  they  affect  all  the 
parties.  Where  a  cause  of  action,  for  which  a  defendant  might  be  arrested, 
is  united  with  a  cause  of  action,  for  which  he  cannot  be  arrested,  an  execu- 
tion against  the  person  of  the  defendant  cannot  be  issued  upon  the  judg- 
ment. 

§  2938.  Answer.  The  answer  may  contain  a  general  denial  of  each 
allegation  of  the  complaint,  or  a  specific  denial  of  one  or  more  of  the  material 
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allegations  thereof.    It  may  also  set  forth,  in  a  plain  and  direct  manner, 
new  matter,  constituting  one  or  more  defenses  or  counter-claims. 

§  2939.  Demurrer.  In  a  case  specified  in  subdivision  third  and  fourth  of 
section  2935  of  this  act,  a  party  may  demur  to  the  pleading  of  the  adverse 
party,  or,  if  it  is  a  complaint,  to  one  or  more  distinct  and  separate  causes  of 
action,  where  it  is  not  sufficiently  explicit  to  be  understood ;  or  where  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  or  counter-claim, 
as  the  case  may  be.     If  the  court  deems  the  demurrer  well  founded,  it  must 

Sermit  the  pleading  to  be  amended ;  and  if  the  party  fails  to  so  amend,  the 
efective  pleading,  or  part  of  a  pleading,  demurred  to,  must  be  disregarded. 
If  the  court  deems  the  demurrer  not  well  founded,  it  must  permit  the  party 
making  it  to  plead  over,  at  his  election. 

§  2940.  Gheneral  roles  of  pleading.  A  pleading,  except  as  otherwise 
prescribed  in  section  2951  of  this  act,  may  be  oral  or  written.  If  it  is  oral, 
the  substance  thereof  must  be  entered  by  the  justice  in  his  docket-book;  if 
it  is  written,  it  must  be  filed  by  him,  and  a  reference  to  it  made  in  his 
docket-book.  A  pleading  is  not  required  to  be  in  any  particular  form ;  but 
it  must  be  so  expressed,  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended. 

§  2941.  Account,  or  instrument  for  payment  of  money.  For  the  pur- 
pose of  setting  forth  a  cause  of  action,  defence,  or  counter-claim,  founded 
upon  an  account,  or  upon  an  instrument  for  the  payment  of  money  only,  it  is 
sufficient  for  the  party  to  deliver  the  instrument,  or  a  copy  of  the  account  to 
the  court,  and  to  state  that  there  is  due  to  him  thereupon,  from  the  adverse 
party,  a  specified  sum,  which  he  claims  to  recover  or  to  set-off. 

§  2942.  Crourt  may  require  items  to  be  exhibited.  The  court  may, 
upon  the  request  of  either  party,  made  when  issue  is  joined,  require  the 
adverse  party  to  exhibit  his  account  or  demand,  or  to  state  the  nature  thereof, 
as  far  as  it  is  in  his  power  so  to  do,  at  that  or  another  specified  time ;  and 
in  case  of  his  default,  it  may  preclude  him  from  ^ving  evidence  of  such 
parts  thereof,  as  have  not  been  so  exhibited  or  stated. 

§  2943.  Immaterial  variance  to  be  disregarded.  A  variance,  between 
an  allegation  in  a  pleading  and  the  proof,  must  be  disregarded  as  immate- 
rial, unless  the  court  is  satisfied  that  the  adverse  party  has  been  misled 
thereby,  to  his  prejudice. 

§  2944.  Amendment  of  pleadings.  The  court  must,  upon  application, 
allow  a  pleading  to  be  amended,  at  any  time  before  the  trial,  or  during  the 
trial,  or  upon  appeal,  if  substantial  justice  will  be  promoted  thereby.  Where 
a  party  amends  his  pleading  after  joinder  of  issue,  or  pleads  over  upon  the 
decision  of  a  demurrer,  and  it  is  made  to  appear  to  the  satisfaction  of  the 
court,  by  oath,  that  an  adjournment  is  necessary  to  the  adverse  party,  in 
consequence  of  the  amendment  or  pleading  over,  an  adjournment  must  be 
granted.  The  court  may  also,  in  its  discretion,  require,  as  a  condition  of 
allowing  an  amendment,  the  payment  of  costs  to  the  adverse  party. 

§  2945.  Comiter -claims.  Sections  501  and  502  of  this  act  apply  to  a 
counter-claim  in  an  action  brought  in  a  justices'  court ;  except  that  such  a 
counter-claim  cannot  be  interposed,  unless  it  is  of  such  a  nature,  that  a  jus- 
tices* court  has  jurisdiction  of  a  cause  of  action  founded  thereon. 

J  2946.  Id. ;  where  ezecntor  or  tmstee  is  a  party.    Sections  505  and 
of  this  act  apply  to  a  counter-claim  in  an  action  against  a  person  sued 
in  a  representative  capacity,  or  in  favor  of  an  executor  or  administrator, 
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except  that  the  defendant  cannot  take  judgment  against  the  plalntiif  upon 
a  counter-claim,  for  a  sum  exceeding  two  hundred  dollars. 

6  2947.  Consequence  of  neglect  to  plead  coanter-daim.  Where  the 
defendant,  in  an  action  to  recover  damages  upon  or  for  breach  of  a  contract, 
neglects  to  interpose  a  counter-claim,  consisting  of  a  cause  of  action  in  his 
favor  to  recover  aamages  for  a  like  cause,  which  might  have  been  allowed  to 
him  upon  the  trial  of  the  action,  he,  and  every  person  deriving  title  thereto 
through  or  from  him,  are  forever  thereafter  precluded  from  maintaining  an 
action  to  recover  the  same,  or  any  part  thereof. 

§  2948.  The  last  section  qualified.  But  the  prohibition  contained  in 
the  last  section  does  not  extend  to  either  of  the  following  cases : 

1.  Where  the  amount  of  the  counter-claim  is  two  hundred  dollars  more 
than  the  judgment  which  the  plaintiff  recovers. 

2.  Where  the  counter-claim  consists  of  a  judraient,  rendered  before  the 
commencement  of  the  action,  in  which  it  might  have  been  interposed. 

3.  Where  the  counter-claim  consists  of  a  claim  for  unliquidated  damages. 

4.  Where  the  counter-claim  consists  of  a  claim,  upon  which  another  action 
was  pending,  at  the  time  when  the  action  was  commenced. 

6.  Where  judgment  is  taken  against  the  defendant,  without  personal  ser- 
vice of  the  summons  upon  him,  or  an  appearance  by  him. 

§  2949.  Judgment  upon  counter-claim.  Where  a  counter-claim  is 
established,  which  equals  the  plaintiff's  demand,  the  judgment  must  be  in 
favor  of  the  defendant.  Where  it  is  less  than  the  plaintiff's  demand,  the 
plaintiff  must  have  judgment  for  the  residue  only.  Where  it  exceeds  the 
plaintiff's  demand,  the  defendant  must  have  judgment  for  the  excess,  or  so 
much  thereof  as  is  due  from  the  plaintiff,  unless  it  is  more  than  the  sum  of 
two  hundred  dollars.  If  it  is  more  than  two  hundred  dollars,  or  if  no  part 
of  it  is  due  from  the  plaintiff,  the  justice  must,  at  the  election  of  the  defend- 
ant, either: 

1.  Set-off  so  much  of  the  counter-claim  as  is  sufficient  to  satisfy  the  plain- 
tiff's demand,  and  render  judgment  for  the  defendant  for  his  costs ;  in  which 
case,  the  defendant  may  maintain  an  action  for  the  residue ;  or, 

2.  Render  a  judgment  of  discontinuance  with  costs ;  in  which  case,  the 
defendant  may  thereafter  maintain  an  action  for  the  whole. 

3.  Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judgment 
does  not  prejudice  the  defendant's  right  to  recover,  from  another  persoH,  so 
much  thereof  as  the  judgment  does  not  cancel. 

§  2950.  Ju^;ment  when  accounts  exceed  $40(X  Where,  upon  the 
trial  of  an  action,  the  sum  total  of  the  accounts  of  both  parties,  proved  to 
the  satisfaction  of  the  justice,  exceeds  four  hun(Lred  dollars,  ju<^ment  of 
discontinuance  must  be  rendered  against  the  plaintiff,  with  costs. 

§  2951.  Answer  of  title.  The  defendant  may,  either  with  or  without 
other  matter  of  defence,  set  forth  in  his  answer  facts,  showing  that  the  title 
to  real  property  will  come  in  question.  Such  an  answer  must  be  in  writing ; 
and  it  must  be  signed  by  the  defendant,  or  his  attorney  or  agent,  and  deliv- 
ered to  the  justice.  The  justice  must,  thereupon,  countersign  the  answer^ 
and  deliver  it  to  the  plaintiff. 

§  2952.  Undertaking  thereupon.  In  the  case  specified  in  the  last  sec- 
tion, the  defendant  must  also  deliver  to  the  justice,  with  the  answer,  a  writ- 
ten undertaking,  executed  by  one  or  more  sureties,  approved  by  the  justice ; 
to  the  effect  that,  if  the  plaintiff  within  twenty  days  thereafter,  deposits 
with  the  justice  a  summons  and  complaint  in  a  new  action,  for  the  same 
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cause)  to  be  brouff^ht  in  the  proper  court,  as  prescribed  in  the  next  section^ 
the  defendant  wiU,  within  twenty  days  after  the  deposit,  give  a  written 
admission  of  the  service  theroofo  Where  the  defendant  was  arrested  in  the 
action  before  the  justice,  the  undertaking  must  further  provide,  that  he  wilL 
at  all  times,  render  himself  amenable  to  any  mandate,  which  may  be  issued 
to  enforce  a  final  judgment  in  the  action  so  to  be  brought.  If  the  defendant 
fails  to  comply  with  the  undertaking,  the  sureties  are  liable  thereupon,  to 
an  amount  not  exceeding  two  hundred  dollars. 

§  2953.  In  what  court  new  action  to  be  brought.  The  court  in  which 
a  new  action  is  to  be  brought,  ac  prescribed  in  the  last  section,  is  the  supreme 
court,  or  the  county  court  of  the  justice's  county,  at  the  plaintiff 's  election ; 
except  that,  where  the  justice  is  a  justice  of  the  peace  of  the  city  of  Buffalo, 
it  is  the  superior  court  of  Buffalo. 

§  2954.  When  action  before  justice  to  be  discontinued.  Upon  the 
delivery  of  the  undertaking  to  the  justice,  the  action  before  him  is  discon- 
tinuedy  and  each  party  must  pay  his  own  costs.  The  costs  so  paid  by  either 
party  must  be  allowed  to  him,  if  he  recovers  costs  in  the  new  action,  to  be 
brought  as  prescribed  in  the  last  two  sections.  If  the  plaintiff  fails  to 
deposit  with  the  justice  a  summons  and  complaint  in  the  new  action,  before 
the  expiration  of  twenty  days  after  ihe  delivery  of  the  undertaking,  the 
defendant  may  maintain  an  action  against  the  plaintiff  to  recover  his  costs 
before  the  justice. 

§  2955.  EflEect  of  figdlure  to  give  undertaking.  If  the  undertaking  is 
not  delivered  to  the  justice,  he  has  jurisdiction  of  the  action,  and  must  pro- 
ceed therein ;  and  the  defendant  is  precluded,  in  his  defence,  from  drawing 
the  title  in  question. 

§  2956.  When  title  comes  in  question  on  plaintiff's  own  showing. 

If,  nowever,  it  appears,  upon  the  trial,  from  the  plaintiff's  own  showing,  that 
the  title  to  real  property  is  in  question,  and  the  title  is  disputed  by  the 
defendant,  the  justice  must  dismiss  the  complaint,  with  costs,  and  render 
judgment  against  the  plaintiff  accordingly. 

§  2957.  FleadingE  in  new  action ;  undertaking  before  justice,  when 
applicable.  In  the  new  action,  to  be  brought  after  an  action  before  a  jus- 
tice is  discontinued,  by  the  delivery  of  an  answer  and  an  imdertaking,  as 
prescribed  in  the  last  six  sections  of  this  act,  the  plaintiff  must  complain  for 
the  same  cause  of  action  only,  upon  which  he  relied  before  the  justice ;  and 
the  defendant's  answer  must  set  up  the  same  defence  only,  which  he  made 
before  the  justice.  If  the  action  is  to  recover  a  chattel,  which  was  replevied, 
in  the  justice's  court,  each  undertaking  ^ven  in  the  justice's  court,  con- 
tinues  to  be  valid  in,  and  is  applicable  to  uie  new  action. 

§  2958.  Answer  of  title  as  to  one  of  several  causes  of  action. 

Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  or  more  causes  of 
action,  and  the  defence,  that  the  title  to  real  property  will  come  in  question, 
is  interposed  as  to  one  or  more,  but  not  to  all  of  them ;  the  defendant  may 
deliver  an  answer  and  undertaking  as  prescribed  in  sections  2951  and  2952 
of  this  act,  with  respect  to  the  cause  or  causes  of  action  only,  in  which  title 
will  so  come  in  question.  Whereupon  the  justice  must  discontinue  the  action 
as  to  those  causes  of  action  only ;  the  plaintiff  may  commence  a  new  action 
therefor  in  the  proper  court ;  and  the  original  action  must  proceed  as  to  the 
otiier  causes. 
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TITLE  IV. 

ProoeecUngt  bOween  thajaindeir  of  tune  and  the  trial, 

AbtiouiI.  AdJonmmentB. 

3.  Gompelling  the  attendance  of  a  witneas. 
8.  ComndBsion  to  take  testunony. 

ABTIGLB  FIBST. 

ADJOUBimSHTC. 

Saonov  2969.  Adjoarament  by  justice. 

2960.  Adioumment  on  application  of  plaintiff. 

2961.  A4joumment  on  application  of  defendant. 

2962.  Id. ;  undertaking  thereupon. 

2963.  Undertaking'  to  procure  cuscharge  of  defendant  from  custody. 

2964.  When  defendant  to  be  discharged. 

2965.  Subsequent  adjournments. 

2966.  Justice  may  impose  conditions  upon  adjournment. 

2967.  Adjournment  when  warrant  to  attach  absent  witness  is  issued. 

2968.  Adjournment  not  to  exceed  ninety  days. 

§  2059.  Acyoiixxiinent  by  justice.  At  the  time  of  the  return  of  a  sum- 
m^ns,  or  of  the  joinder  of  issue  without  process,  but  at  no  other  time,  the 
justice  may,  in  his  discretion  and  upon  his  own  motion,  adjourn  the  trial  ol 
the  action  not  more  than  eight  days,  unless  the  defendant  has  been  arrested ; 
in  which  case,  no  such  adjournment  shall  be  made. 

§  2960.  Adjournment  on  application  of  plalntilT  At  the  time  of  the 
return  of  a  summons,  or  of  the  joinder  of  issue  without  process,  the  justice 
must,  upon  the  application  of  the  plaintiff,  adjourn  the  trial  of  the  action, 
not  more  than  eight  days,  to  a  time  fixed  by  the  justice.  But  such  an 
adjournment  shall  not  be  granted  unless  the  plaintiff  or  his  attorney,  if 
required  by  the  defendant,  makes  oath  that  the  plaintiff  cannot,  for  want  of 
some  material  testimony  or  witness,  specified  by  nim,  safely  proceed  to  triaL 

§  2961.  AcUotunment  on  application  of  defendant.  At  the  time  of  the 
joinder  of  issue,  the  justice  must,  upon  the  application  of  the  defendant, 
adjourn  the  trial  of  the  action,  upon  his  complying  with  the  following 
requirements : 

1.  The  defendant  or  his  attorney  must,  if  required  by  the  plaintiff,  or  by 
the  justice,  make  oath  that  he  verily  believes  that  the  defendant  has  a  good 
defence  to  the  action,  and  that  he  cannot  safely  proceed  to  trial,  for  want  of 
some  material  testimony  or  witness,  specified  by  him. 

2.  If  required  by  the  plaintiff,  and  the  defendant  has  not  been  arrested  in 
the  action,  an  undertaking  must  be  given  to  the  plaintiff  in  behalf  of  the 
defendant,  as  prescribed  in  the  next  section.  But  such  an  undertaking  need 
not  be  given,  where  the  action  is  to  recover  a  chattel. 

Such  an  adjournment  must  be  for  such  a  reasonable  time,  fixed  by  the  jus- 
tice, as  will  enable  the  defendant  to  procure  the  testimony  or  witness. 

§  2962.  Id. ;  undertaking  thereupon.  The  undertaking  prescribed  in 
the  last  section  must  be  executed  by  one  or  more  sureties,  approved  by  the 
justice ;  and  must  be  to  the  effect  that,  if  the  plaintiff  recovers  judgment  in 
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the  action ;  and  if,  before  the  expiration  of  ten  days  after  the  plaintifl 
becomes  entitled  to  an  ezecntion  npon  the  judgment,  tne  defendant  removes, 
secretes,  assigns,  or  in  any  way  disposes  of  any  part  of  his  property,  liable 
to  levy  and  sale  by  virtue  of  an  execution,  except  for  the  necessary  support 
of  himself  and  his  family,  and  if  an  ezecmtion  upon  the  judgment  is 
returned  wholly  or  partly  unsatisfied;  the  sureties  will,  upon  demand,  pay 
to  the  plaintiff  the  sum  due  upon  the  judgment. 

S  2963.  ITndortakiiig  to  procure  discfaazge  of  defendant  from  custody. 
Where  the  defendant  has  been  arrested,  the  trial  must  be  adjourned  upon 
'his  application,  upon  the  same  terms,  and  in  the  same  manner,  as  where  he 
has  not  been  arrested';  except  that  the  undertaking  prescribed  in  the  last 
section  need  not  be  given.  A  defendant,  who  procures  such  an  adjournment, 
must  continue,  during  the  time  of  adjournment,  in  the  custody  of  the  con- 
stable ;  unless  he  gives  an  undertaking  to  the  plaintiff,  with  one  or  more 
sureties,  approved  by  the  justice,  to  the  effect  that,  if  the  plaintiff'  recovers 
judgment  in  the  action ;  and  if  an  execution  is  issued  thereupon  against  the 
person  of  the  defendant,  within  ten  days  after  the  plaintiff  is  entitled  to 
the  same ;  and  if  a  return  is  made  thereto,  on  or  after  the  return  day 
thereof,  that  the  defendant  cannot  be  found ;  the  sureties  will  pay  to  the 
plaintiff  the  amount  due  upon  the  judpnent.  If  such  an  undertaking  is 
given,  the  defendant  must  be  discharged  from  custody. 

§  2964.  When  defendant  to  be  discharged.  If  the  trial  of  an  action, 
in  which  the  defendant  has  been  arrested,  is  adjourned  with  the  consent  ol 
both  parties,  or  upon  the  application  of  the  plaintiff,  the  defendant  must  be 
discharged  from  custody. 

§  2965.  Subsequent  a^oumments.  The  justice  must,  upon  the  appli- 
cation of  the  defendant,  grant  a  second  or  subsequent  adjournment  of  the 
trial  of  the  action,  upon  the  defendant's  giving  security,  if  required,  as  pre- 
scribed in  the  foregoing  provisions  of  this  article,  where  he  applies  for  a  first 
adjournment;  and  upon  his  proving,  by  his  own  oath  or  otherwise,  to  the 
satisfaction  of  the  justice,  that  he  cannot  safely  proceed  to  trial  for  want  of 
some  material  testimony  or  witness ;  and  that  he  has  used  due  diligence  to 
obtain  the  testimony  or  witness.  But  if  the  defendant  has  given  an  undertak- 
ing upon  a  former  adjournment,  a  new  undertaking  need  not  be  given,  unless 
it  IS  required  by  the  justice,  or  by  the  sureties  in  the  former  undertaking. 

§  2966.  Justice  may  impose  conditions  upon  adjournment.  Upon 
granting  the  defendant's  application  for  an  adjournment,  where  the  trial 
has  been  once  adjourned,  or  where  the  plaintiff  is  a  non-resident  of  the 
county,  the  justice  may,  in  his  discretion,  upon  the  plaintiff's  application, 
direct  that  any  witness  on  the  part  of  the  plaintiff,  who  is  in  attendance  be 
then  examined  under  oath  before  the  justice.  Thereupon  the  testimony  of 
the  witness  must  be  reduced  to  writing  certified  by  the  justice,  and  retained 
by  him ;  to  be  read  upon  the  trial,  witn  the  same  effect,  and  subject  to  the 
same  objections,  as  if  it  was  then  given  orally  by  the  witness. 

§  2967.  Acyoumment  when  warrant  to  attach  absent  witness  is 
issued.  Where,  upon  a  trial,  a  warrant  of  attachment  is  issued  to  compel 
the  attendance  of  a  witness,  who  has  failed  to  appear  in  obedience  to  a  sub- 

Eoena,  the  justice  may,  in  his  discretion,  adjourn  the  trial,  for  such  a  time  as 
e  deems  necessary  for  the  return  of  the  warrant,  not  exceeding  five  days. 

§  2968.  Ac^oumment  not  to  exceed  ninety  days.  The  trial  of  an 
action  shall  not  be  adjourned  to  a  time  beyond  ninety  days  from  the  joinder 
of  issue,  without  the  consent  of  both  parties,  except  in  one  of  the  following 
cases: 

[39]  eo9 


!•  Where  a  venire  has  been  duly  issued,  but  a  jwry  has  not  been  pro- 
curedi  80  that  it  is  necessary  to  issue  a  new  venire,  at  to  Bommon  one  or  more 
talesmen,  the  trial  may  be  adjourned,  not  more  than  two  days  beyond  the 
ninety  days,  in  order  to  enable  a  jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  verdict  and  is  dis- 
charged, a  trial  may  be  adjourned  a  sufficient  time  beyond  the  ninety  day? 
to  enable  a  new  jury  to  be  procured,  as  prescribed  in  title  fifth  of  this 
chapter. 

8.  Where  a  warrant  of  attachment  has  been  issued  to  compel  tiie  attend- 
ance of  a  vdtness,  as  prescribed  in  the  last  section,  or  a  warrant  has  been 
issued  to  commit  a  recusant  witness,  as  prescribed  in  title  fifth  of  this  chap- 
ter, an  adjournment  made  thereupon,  as  prescribed  by  law,  is  not  deemed  a 
part  of  the  ninety  days. 


ARTICLE  SECOND. 

CoMPSLLuro  THB  Attbvdavgb  OF  ▲  Wrmu. 

SBcnoN  2969.  Wlien  justice  may  issue  subpoena. 

2970.  fiubpcena ;  how  served. 

2971.  Warrant  of  attachment  against  defaulting  witness. 

2972.  [d. ;  how  executed ;  fees  thereupon. 

2973.  Id. ;  when  witness  is  in  adjoining  county. 

2974.  Pine  for  refusing  to  attend,  or  to  testify. 

2975.  Id. ;  how  imposed. 

2976.  Minute  of  conviction. 

2977.  Execution  thereupon. 

2978.  Money  collected ;  how  applied. 

2979.  Defaulting  witness  liable  for  damages. 

§2969.  When  justice  may  issue  subpoena.  A  justice  of  the  peace  may 
issue  a  subpcBua  to  compel  a  witness  to  attend,  in  the  county  where  the  jus* 
tice  resides,  ov  in  an  adjoining  county,  but  not  otherwise,  for  the  purpose  of 
testifpn^  upoa  the  trial  of  an  action,  pending  before  himself,  or  before 
another  justice.  The  subpoena  may  require  the  witness,  except  as  otherwise 
eicpressly  prescribed  by  law,  to  bring  with  him  any  book  or  paper,  relating 
to  the  merits  of  the  action.  But  a  justice  shall  not  issue  a  subpoena  to  com- 
pel the  attendance  of  a  witness  before  another  justice,  unless  the  person 
applying  thereibr  proves,  by  his  own  oath,  or  the  oath  of  another  person, 
that  an  action  is  actually  pending  before  the  other  justice. 

§  2970.  Subpoena ;  how  served.  A  subpoena  may  be  served  by  a  con* 
etaole,  or  by  any  other  person.  It  must  be  served  by  reading  it,  or  stating 
its  contents,  to  the  witness,  and  by  paying  or  tendering  to  him  his  lawfm 
fee  for  one  day's  attendance  as  a  witness.  Where  it  is  served  by  a  constable, 
his  return  thereto,  stating  the  manner  of  service  and  the  sum  paid,  is  pre- 
sumptive evidence  of  the  facts  therein  stated. 

g  2971.  VTaxrant  of  attachment  against  defiaulting  witness.  Where 
it  is  made  to  appear,  to  the  satisfaction  of  the  justice,  by  affidavit  or  other 
proof,  that  a  person,  duly  subpoenaed  to  appear  before  him  in  an  action,  has 
refused  or  neglected  to  attend  as  a  witness  in  obedience  to  the  subpoena ;  and 
no  just  cause  for  the  neglect  or  refusal  is  shown  to  exist ;  and  the  party,  in 
whose  behalf  the  witness  was  subpoenaed,  or  his  attorney,  makes  oath  that 
the  testimony  of  the  witness  is  material ;  the  justice  must  issue  a  warrant 
of  attachment,  directed  generally  to  any  constable  of  the  county,  for  the  pur« 
pose  of  compelling  the  attendance  of  the  witness. 
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§  2972.  Id. ;  bow  exeei|ted ;  fioes  ttaarenpon.  Such  a  warrant  of  attach- 
ment must  be  executed  in  the  same  manner  as  an  order  of  arrest.  The  fees 
of  the  justice  and  constable  for  issuing  and  serving  it,  must  be  paid  by  the 
person  against  whom  it  is  issued,  unless  he  shows  a  reasonable  excuse,  to  the 
satisfaction  of  the  justice,  for  his  omission  to  attend ;  in  which  case,  the  party 
procuring  the  warrant  must  pay  them,  and,  if  he  recovers  costs,  the  amount 
thereof  must  be  allowed  to  him  as  part  of  his  cost.s. 

§  2973.  Id. ;  when  witness  is  in  adjoining  county.  Where  the  delin- 
quent witness  is  within  an  adjoining  county,  the  constable,  to  whom  the 
warrant  of  attachment  is  directed,  may  arrest  the  witness  in  that  county, 
and  bring  him  before  the  justice.  The  constable,  while  he  is  within  the 
adjoining  county  for  that  purpose,  has  all  the  powers  of  a  constable  of  that 
county,  with  respect  to  the  warrant  so  issued  to  himi 

§  2974.  Fine  for  reftusdng  to  attend,  or  to  testify.  A  person,  duly  sub- 
poenaed as  a  witness,  who,  without  a  reasonable  excuse,  proved  by  his  oath 
or  the  oath  of  another  person,  fails  to  attend ;  or,  attending,  refuses  to  testify; 
must  be  fined,  by  the  justice  before  whom  the  action  is  pending,  for  each 
non-attendance  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor  more  than 
ten  dollars,  as  the  justice  thinks  it  reasonable  to  impose  upon  him,  as  a  fine 
therefor. 

§  2975.  Id. ;  how  imposed.  The  fine  may  be  summarily  imposed  by  the 
justice,  upon  the  application  of  the  party  in  whose  behalf  the  witness  was 
Bubpcenaed,  ojt  any  time  during  the  trial,  when  the  defaulting  witness  is 
present,  and  has  an  opportunity  to  be  heard.  If  it  is  not  imposed  during 
the  trial,  the  justice,  at  any  time  within  five  days  after  judgment  is  ren- 
dcrod,  must,  upon  the  application  of  the  party,  issue  a  warrant,  directed  gen- 
CTally  to  any  constable  of  the  county,  commanding  him  to  arrest  the  default- 
ing witness,  and  to  bring  him  before  the  justice,  at  a  time  and  place  therein 
specified,  the  time  to  be  not  more  than  twelve  days  after  issuing  the  war- 
rant, to  show  cause  why  a  fine  should  not  be  imposed  upon  him. 

§  2976.  Minute  of  conviction.  The  justice  imposing  the  fine  must  enter 
in  his  docket-book  a  minute  of  the  conviction,  of  the  cause  thereof,  of  the 
amount  of  the  fine,  and  of  the  costs.  The  minute  is  deemed  a  judgment 
against  the  delinquent,  in  favor  of  the  officer  to  whom  fines  are  directed  to 
be  paid,  by  section  2875  of  this  act. 

§  2977.  Execution  thereupon.  If  the  whole  amount  of  the  fine  and 
costs  is  not  forthwith  paid  to  the  justice,  he  must  issue  an  execution,  directed 
generally  to  any  constable  of  the  county,  commanding  the  constable  to  col- 
lect the  sum  remaining  unpaid,  of  the  goods  and  chattels  of  the  delinquent, 
within  the  county,  and,  for  want  thereof,  to  take  him  and  convey  him  io 
the  jail  of  the  county,  there  to  remain  until  he  pays  that  sum,  not  exceed- 
ing thirty  days.  Upon  the  delinquent  being  committed  to  jail,  the  keeper 
thereof  must  keep  him  in  close  custody  therein,  until  he  is  entitled  to  a  oLs* 
charge,  as  specified  in  the  execution. 

§  2978.  Money  collected ;  how  applied.  The  money  collected  by  virtue 
of  the  execution,  must  be  forthwith  paid  by  the  constable  to  the  justice. 
The  justice  must,  within  ten  days  after  he  receives  a  fine,  or  any  part  there- 
of, from  the  constable  or  the  delinquent,  pay  the  money  to  the  officer  to 
whom  the  fines  are  directed  to  be  p^,  by  section  2875  of  this  act,  for  the 
use  of  the  poor. 

§  2979.  Defiaulting  witness  liable  for  damages  A  person,  subpcBnaed 
as  prescribed  in  this  article,  who  neglects  or  refuses  to  obey  the  subpoena,  or 
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to  testify,  ifl  also  liable  to  the  party  in  whose  behalf  he  was  sabpcdnaed,  for 
all  damages  which  the  party  sustaans  by  reason  of  his  neglect  or  refosal. 


ARTICLE  THIRD. 

CoMHiasioN  TO  TAxa  TsanMosY. 

Bbcxion  2980.  Ck)mmi88ion  to  exanune  witness  upon  interrogatories. 

2981.  Id. ;  orally. 

2982.  When  and  how  granted. 

2983.  Adjournment. 

2984.  Execution  and  return  of  commission. 

2985.  Receipt  thereof  by  justice. 

2986.  When  deposition  evidence. 

2987.  Powers  of  commissioners. 

8  2980.   Commission  to   aTamina  witness  upon  intanrogatoriea 

Wnere  the  defendant  has  neglected  to  appear  upon  the  return  of  a  summons, 
or  has  failed  to  answer  the  complaint,  or  where  an  issue  of  fact  has  been 
joined  in  an  action ;  and  it  appears,  by  affidavit,  upon  the  application  of 
either  party,  that  a  witness,  not  within  the  county  where  the  action  is  pend- 
ing, or  an  adjoining  county,  is  material  in  the  prosecution  or  defence  of  the 
action,  the  justice  may  award  a  commission  to  one  or  more  competent  persons, 
authorizing  them,  or  either  of  them,  to  examine  the  witness  under  oath, 
upon  interrogatories  to  be  settled  by  the  justice,  or  by  the  written  agree- 
ment of  the  parties,  and  indorsed  upon  or  annexed  to  the  commission ;  to 
take  and  certify  the  deposition  of  the  witness ;  and  to  return  the  same  by 
mail,  addressed  to  the  justice. 

§  2981.  Id. ;  orally.  If  both  parties  expressly  consent,  a  commission 
granted  as  prescribed  in  this  article,  may  issue  without  written  interroga- 
tories, and  the  deposition  may  be  taken  upon  oral  questions.  In  that  case, 
section  900  of  this  a.ct  applies  to  the  execution  of  the  commission ;  and  a 
copy  of  that  section  must  be  annexed  thereto.  Notice  of  the  time  or  place 
of  the  examination  of  a  witness,  by  virtue  thereof,  need  not  be  given. 

§  2982.  Whan  and  how  grantad.  The  commission  may  be  granted  by 
the  justice  without  notice,  upon  the  application  of  the  plaintiff,  made  at  the 
return  of  the  summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time  after  the 
joinder  of  issue,  upon  the  application  of  either  party,  accompanied  with 
proof,  by  affidavit,  that  six  days*  written  notice  of  the  application  has  been 
served  upon  the  adverse  party,  either  personally,  or  by  service  upon  the 
attorney,  who  appeared  for  him  before  the  justice. 

§  2983.  Ac^oummant.  Where  a  commission  is  granted  ux)on  the  appli- 
cation of  the  plaintiff,  he  is  entitled  to  one  or  more  adjournments  of  the  trial, 
as  may  be  necessary  to  procure  the  commission  to  be  executed  and  returned; 
not  exceeding  the  leneth  of  time  for  which  the  trial  might  be  adjourned 
upon  the  application  oi  the  defendant. 

§  2984.  Zizacution  and  ratom  of  commission.  The  commission  must 
be  executed  and  returned,  as  prescribed  in  section  901  of  this  act ;  and  a 
copy  of  that  section  must  be  annexed  thereto,  except  that  subdivision  sixth 
thereof  may  be  omitted. 

§  2985.  Racaipt  tharaof  by  jnstica.  The  justice,  to  whom  the  package 
containing  tibe  commission  is  transmitted  by  mail,  must  receive  it  trom  tEa 
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post-office,  and  open  and  file  it,  indorsing  thereupon  the  date  of  his  so  doing, 
it  must  remain  on  file  with  him,  until  the  trial ;  but  either  party  is  entitled 
to  inspect  it  on  file. 

§  2986.  Whan  depoBition  eividence.  Sections  902  and  903  of  this  act 
apply  to  a  commission,  issued  as  prescribed  in  this  article ;  and  to  the  exe- 
cution thereof.  A  deposition  taken  thereunder  may  be  read  in  evidence 
upon  the  trial  by  either  party,  and  has  the  effect  specified  in  section  911  of 
this  act. 

§  2987.  Powera  of  cominlfwlonfl.  Where  the  commission  is  executed 
within  the  State,  the  commissioner,  or,  if  there  are  two  or  more,  a  majority 
of  them,  have  the  same  power  to  issue  a  subpoena,  to  swear  a  witness,  and 
to  compel  his  attendance,  that  a  justice  of  the  peace  has,  in  an  action  peud* 
iug  before  him. 


TITLE  V. 
Trial  and  its  incidents. 


SncnoN  2d88.  Effect  of  faHnre  of  defendant  to  appear. 

2989.  When  instice  to  try  issue  of  fact. 

2990.  When  Jury  trial  may  be  demanded 

2991.  Venire. 

2992.  Id.;  in  action  between  two  towns,  etc. 

2993.  DeUveryy  execution,  and  return  of  venire. 

2994.  Ballots ;  how  prepared. 

2995.  Drawing"  jury. 

2996.  Talesman. 

2997.  New  venire. 

2998.  Juror's  oath. 

2999.  Jury  to  hear  proo&. 
8000.  Witness'  oath. 

3001.  Witness  refusLng*  to  be  sworn,  etc.    Warrant  thereupon. 

3002.  Contents  of  warrant ;  imprisonment  of  recusant  witness 

8003.  Adjournment  thereupon. 

8004.  Ex  parte  affidavit ;  when  evidence. 
8006.  Competency  of  witness ;  how  determined. 

8006.  Constable  to  keep  jury ;  his  oath. 

8007.  Rendition  of  vei^ct ;  plaintiff  need  not  be  called. 

8008.  Jury  when  to  be  discharged ;  new  venire. 

8009.  Fine  to  be  imposed  on  defaulting  juror. 

g  2988.  Effect  of  fiedlure  of  defendant  to  appear.  Where  the  defend- 
ant makes  default  in  appearing  or  pleading,  upon  the  return  of  a  summonSy 
which  has  been  duly  served  as  prescribed  in  this  chapter,  the  justice  must 
bear  the  a  legations  and  proofs  of  the  plaintiff,  and  render  judgment  accord* 
ing  to  law  and  equity,  as  the  very  right  of  the  case  appears. 

§  2989.  When  justice  to  try  issne  of  feet  Where  an  issue  of  fact  has 
been  joincnl,  if  neither  party  demands  a  trial  by  jury,  the  justice  must  try 
the  issne,  hear  the  allegations  and  proofs  of  the  parties,  and  render  judg* 
ment  as  preocribed  in  the  last  section. 

§  2990.  3  «emandln£f  J«ry  trial.  A  t  the  time  when  an  issite  of  fad  is  joined 
eithtr  party  may  demand  a  trial  hyjury,  and  unless  so  demanded  at  the  join- 
ing  ofissv^f  %jury  trial  is  waived  And  {for  the  purpose  of  obtaining  such 
a  jury)  th^.    own  clerk  of  every  town  in  this  state  shall,  within  te7i  days  after 
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ihis  act  shall  take  effect,  deliver  to  each  of  the  justices  of  the  peace  in  his  toum  a 
certified  copy  of  the  list  filed  with  him,  in  pursuanc-i  of  section  one  thousand 
and  thirty-seven  of  this  code,  and  he  shaU  also  deliver  to  each  of  said  justices  a 
certified  copy  of  any  such  list  hereafter  filed  with  him,  within  ten  days  after  the 
same  shall  he  so  filed  The  town  clerk  is  entitled  to  a  fee  of  one  dollar  for 
each  copy  of  said  list  so  delivered  Any  town  clerk  who  shall  neglect  to  de- 
liver a  copy  of  the  list  to  each  of  the  justices  of  the  toum  within  the  time  ahove 
prescribe,  shall  forfeit  ten  dollars  for  each  failure,  to  be  sued  for  and  recovered 
by  the  overseers  of  ^  poor  of  said  town  for  tJie  use  of  the  poor  of  said  toum, 
[Am'd  Ch.  505  OF  1889.] 

§  2991.  Drawlii^  Jurors.  When  a  trial  by  jury  is  duly  demanded,  the 
justice  mxxstforthtdiih  openly  draw  twelve  halhtsfrom  a  box  or  other  recepta- 
cle containing  the  names  of  the  persons  who  are  returned  as  jurors  of  the  town 
to  the  courts  of  record  of  the  county  upon  the  last  list  Uiereof  received  hy  him 
from  the  town  clerk  as  jurors  to  attend  and  try  said  cause,  on  a  day  to  which 
the  cause  shall  then  be  adjourned,  by  him,  not  more  than  eight  days  from  the 
joining  ofissu/e,  unless  the  parties  consent  to  a  longer  adjournment,  which  con- 
sent shall  be  entered  in  the  justices  minutes.  The  ballots  shall  be  of  the  same 
description  as  those  prescribed  in  section  two  thousayid  nine  hundred  and 
ninety  four  of  this  act,  but  they  may  be,  or  may  previously  have  been  prepared 
by  a  justice.  If  a  person  whose  name  is  thus  drawn,  in  the  judgment  of  the 
justice,  resides  more  tlian  three  miles  from  ike  place  of  trial  the  justice  may  set 
aside  such  juror,  and  he  may  excuse  any  juror  who  comes  within  the  provis- 
ions of  section  one  thousand  and  thirty-three  of  this  code,  and  in  eiOier  case 
draw  another  ballot,  and  continue  to  do  so  until  twelve  are  drawn.  After  the 
adjournment  of  the  court,  at  which  a  jury  trial  has  been  had,  t/ie  justice  must 
deposit  tlve  ballot  containing  the  names  of  those  who  attended  and  served,  in 
another  box  kept  by  him.  The  ballots  containing  the  names  of  those  who  did  not 
appear  and  serve  must  be  returned  by  the  justice  to  the  box  from  which  they 
were  taken.  If  at  the  time  of  drawing  jurors  for  the  court  Hiere  is  not  a  suf- 
ficient number  of  ballots  remaining  in  the  original  box,  the  justice,  upon  draw- 
iny  all  the  ballots  t/ierein,  must  draw  the  necessary  number  from  the  second 
box  containing  the  names  of  those  jurors  who  have  before  served,  as  in  this  sec- 
tion prescribed,  and  must  continue  to  draw  from  that  box  until  a  new  list  of 
jurors  is  delivered  to  him  by  said  town  clerk     [Am'd  Ch.  505  of  1889.] 

§  2992.  Id  ;  In  acUons  between  two  towns,  etc.  Where  the  action  is 
between  two  towns  or  cities,  or  between  a  town  and  a  city,  the  venire  must 
direct  the  constable  to  notify  twelve  men  of  the  county,  who  are  qualified 
and  not  exempt,  as  prescribed  in  the  last  section,  and  who  are  not  interested 
in  the  matter  at  issue,  to  form  a  jury  for  the  trial  of  the  action. 

§  2998.  Tenire.  The  justice  must  insert  the  names  of  the  jurors  so 
drawn,  in  a  venire  and  deliver  or  cause  it  to  be  delivered  to  a  constable  of 
the  county  disinterested  between  the  parties.  The  constable  must,  at  least 
three  days  before  the  day  therein  stated,  notify  each  of  the  persons  whose  names 
have  been  therein  inserted,  by  reading  it  or  stating  the  substance  thereof  to  the 
person  so  served  But  the  service  shall  not  be  affected  by  the  constables  failure 
after  diligent  search,  to  find  any  of  the  persons  so  named  The  constable 
must  make  his  return  upon  the  venire,  certifying  that  he  has  so  personally 
served  it  upon  each  of  the  jurors  whose  names  are  therein  inserted,  or  if  any 
were  not  served,  stating  the  reason  for  such  omission.     Any  constable  rnaking 
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a  false  return  upon  such  venire  is  guilty  of  a  misdemeanor.  Any  person  so 
served  and  not  attending  at  the  time  and  place  to  which  the  cause  was  so 
adfoumedj  is  guilty  of  a  contempt  of  courts  punishable  by  a  fine  not  exceeding 
ten  doUars,  which  the  justice  may  impose  forthwith  by  an  entry  in  his  minutes 
of  the  imposition  of  suchfine^  to  he  collected  by  execution  issued  by  the  justice 
as  upon  a  judgment,  unth  costs  of  the  levy^  and  which  fine  shall  be  paid  over 
to  the  use  of  the  poor  of  the  county  by  Hie  justice,  but  upon  the  presentation  of 
a  reasonable  and  sufficient  excuse  by  or  mi  behalf  of  the  person  so  fined,  the 
justice  may,  at  any  time,  remit  such  fine,  or  any  part  thereof  [Am*d  Ch 
605  OF  1889.] 

§  2994.  Ballc»ts;  how  prepared.  For  the  purpose  of  procunng  a  juiy 
to  try  the  action,  the  justice  must  prepare,  or  cause  to  be  prepared,  ballots, 
uniform,  as  nearly  as  may  be,  in  appearance,  by  writing  the  name  of  each 
person  returned,  who  attends,  upon  a  separate  piece  of  paper  Tha  consta- 
ble, in  the  presence  of  the  justice,  must  roll  up  or  fold  each  ballot  in  the 
same  manner,  as  nearly  as  may  be,  so  as  to  resemble  the  others,  and  so  that 
the  name  is  not  visibla  The  ballots  must  be  deposited  in  a  box,  or  other 
convenient  receptacle. 

§  2995.     i>rawiiiy  Jurors,     The  justice  must  then  openly  draw  out  one 
after  another  six  of  the  ballots.     If  a  person  whose  name  is  drawn  is  chal 
lenged  and  set  aside,  or  is  excused,  another  ballot  must  be  drawn,  and  so 
on  successively,  until   the  required  number  of  jurors  is  obtained.     The 

Sarties  may  elect  to  try  the  cause  by  a  less  number  than  six  jurors,  at  any  time 
fore  a  vntness  is  sworn.     The  persons  so  selected  as  herein  provided^  consti- 
tute the  jury  to  try  the  action.     [Am'd  Ch.  506  of  1889.] 

§  2996.  Jurors  in  defkult.  If  a  sufficient  number  of  competent  jurors 
do  not  attend,  the  justice  shall  issue  an  attachment  against  all  defaulting  jur- 
ors, and  shall  place  the  same  in  the  hands  of  the  officer  who  summoned  the 
same,  commanding  him  forthwith  to  attach  such  jurors  and  to  bring  them 
before  him  at  a  time  specijied  not  more  than  thirty-six  hours  thereafter,  to 
which  the  cause  must  be  adjourned.  The  juror  or  jurors  so  attached  shall,  in 
addition  to  the  fine  specijied  in  section  two  thousand  nine  hundred  and  ninety- 
three  of  this  act,  be  required  to  pay  the  expense  of  the  attachment  and  service 
thereof;  which  shall  be  the  officers  fees,  together  with  all  necessary  expense 
incurred  by  him  in  serving  said  attachment  to  be  audited  and  fixed,  to  be 
enforced  in  the  same  manner,  and  when  collected  to  be  paid  to  the  officer  or  the 
party  who  has  paid  the  same.  Any  person  so  attached  and  disobeying  or  resisting 
the  service  of  said  attachment  is  guilty  of  a  misdemeanor,  [Am'd  Ch.  505  OP 
1889.] 

§  2997.  New  venire.  If  the  constable  to  whom  the  venire  is  delivered 
does  not  return  it  as  required  thereby,  or  it  is  for  any  reason  set  a^ide,  the 
jtcstice  must  proceed  to  draw  another  jury ^  in  tlie  manner  prescribed 
in  the  foregoing  sections  of  this  title^  which  shall  be  summoned  in 
like  manner  as  the  first  jury.  If  a  ftdl  jury,  drawn  from  those 
returned  as  prescribed  in  me  foregoing  sections  can  not  be  ob- 
tainedy  the  justice  may  direct  the  constable  to  require  the  attend- 
ance forthwith^  or  at  such  time  05  he  may  designate,  not  lonqer 
than  ttventy-four  hours  after  the  issuing  thereof y  of  stich  a  numoer 
of  talesmen,  from  tlie  bystanders  or  from  the  town^  qualified  to 
serve  as  jurors,  as  he  deems  sufficient  for  the  purpose ;  or  in  his 
discretion  he  may  draw  from  tlie  jury  box,  double  the  number  of 
jurors  required  to  complete  the  jury  in  the  manner  required  lyy 
the  foregoing  sections,  which  shall  be  summoned  in  like  manner  as 
th^  first  jury,  and  he  shall  continue  to  do  so  till  a  jury  is  obtained, 
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Nothing  Iiereinbefore  contaitied  shall  preclude  the  justice  from  ad- 
jonming  the  trial  of  the  casCy  on  his  own  motiony  or  on  tne  appli- 
cation of  either  of  the  parties  to  the  action^  as  provided  hy  sections 
2959  to  2968  of  the  Code  of  Civil  Procedure.    [Am'd  ch.  567  of 

1892.] 

§  2998.  Jiiror*fl  oailu  The  justice  mast  administer  an  oath  or  affirma- 
tion to  each  juror,  well  and  truly  to  try  the  matter  in  difference  between 

,  plaintiff',  and———,  defendant, Mid, unleasdiflcharged 

by  the  justice,  a  true  verdict  to  give,  accoiding  to  the  evidence. 

§  2999.'  Jury  to  hear  proofik  After  the  jurors  have  been  duly  sworn, 
they  must  sit  together,  and  hear  the  allegations  and  proofs  of  the  parties, 
which  must  be  made  publicly,  in  their  presence. 

§  8000.  Witness*  oath.  A  person  offered  as  a  witness,  must,  befdre  any 
testimony  is  given  by  him,  be  duly  sworn,  or  affirmed,  to  the  effect  that  the 
evidence  which  he  shall  give,  relating  to  the  matter  in  difference  between 

,  plaintiff,  and ^  defendant,  shall  be  the  truth,  the 

whole  truth,  and  nothing  but  the  truth. 

8  3001.  Witness  refusing  to  be  sworn,  etc.    Warrant  thereupon. 

Where  a  witness,  attending  before  a  justice  in  an  action,  refuses  to  be  sworn 
or  affirmed  in  the  form  prescribed  by  law ;  or  to  answer  «  pertinent  and 
proper  question ;  or  neglects  or  refuses  to  produce  a  book  or  paper  which  he 
has  been  duly  subpoenaed  to  produce,  as  prescribed  in  section  2969  of  this 
act,  or  duly  required  to  produce  by  an  order,  made  as  prescribed  in  section 
867  of  this  act ;  and  the  party,  at  whose  instance  he  attended,  makes  oath 
that  the  testimony  of  the  vritness,  or  that  the  book  or  paper,  is  so  far  material, 
that  without  it  he  cannot  safely  proceed  with  the  trial  of  the  action  the  justice 
may,  by  warrant,  commit  the  witness  to  the  jail  of  the  county. 

§  3002.  Contents  of  warrant ;   imprisonment  of  recusant  witness. 

The  warrant  must  specify  the  cause  for  which  it  is  issued.  If  it  is  issued  for 
refusing  to  answer  a  question,  the  question  must  be  specified  therein ;  if  for 
neglecting  or  refusing  to  produce  a  book  or  paper,  the  same  must  be  described 
with  convenient  certainty.  The  recusant  witness  must  be  closely  confined,  by 
virtue  of  the  warrant,  until  he  submits  to  be  sworn  or  affirmed,  or  to  answer, 
or  to  produce  the  book  or  paper  required,  as  the  case  may  be ;  or  is  otherwise 
discharged  according  to  law. 

§3003.  Acyoumment  thereupon.  The  justice  must  thereupon,  from  time 
to  time,  at  the  request  of  the  party  in  whose  behalf  the  witness  attended, 
adjourn  the  trial,  until  the  witness  testifies,  or  produces  the  book  or 
paper  required,  or  dies,  or  becomes  a  lunatic,  or  is  discharged  according 
to  law. 

§  3004.  Ez  parte  affidavit ;  when  evidence.  An  ex  parte  affidavit  shall 
not  be  received  in  evidence  upon  a  trial,  without  the  consent  of  both  parties, 
except  in  a  case  where  it  is  specially  Allowed  by  law. 

§  3005.  Competency  of  witness ;  how  determined.  An  objection  to 
the  competency  of  a  witness  must  be  tried  and  determined  by  the  justice. 
Where  the  ground  of  the  objection  depends  upon  a  matter  of  fact,  evidence 
may  be  given  thereupon,  as  upon  any  other  question  of  fact ;  except  that,  if 
the  witness  is  examined  thereupon  by  the  party  objecting,  no  other  testimony 
shall  be  received  from  either  party  as  to  his  competency • 

t3006.  Constable  to  keep  jury ;  his  oath.  After  hearing  the  allegations 
proofs,  the  jury  must  be  kept  together  in  a  private  and  convenient 
place,  under  the  charge  of  a  constable,  until  they  all  agree  upon  their  verdict ; 
and,  for  that  purpose,  the  justice  shall  administer  to  the  constable  the  follow- 
ing oath  :  "  You  swear  in  the  presence  of  Almighty  God,  that  you  will, 
to  the  utmost  of  your  ability,  keep  the  persons  sworn  as  jurors  upon  this 
trial  together,  in  a  private  and  convenient  place,  without  any  meat  or 
drink,  except  such  as  shall  be  ordered  by  me ;  that  you  will  not  suffer  any 
communication  to  be  made  to  them,  orally  or  otherwise ;  that  you  will  not 
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eommonicate  with  them  yourself,  orally  or  otherwise,  unless  by  my  order,  or 
to  ask  them  whether  they  have  agreed  upon  their  verdict,  untU  they  are 
discharged ;  and  that  you  will  not,  before  they  render  their  verdict,  com- 
municate to  any  person  the  state  of  their  deliberations,  or  the  verdict  they 
have  agreed  upon." 

§  3007.  Rendition  of  Terdict ;  plaintiff  need  not  be  called.  When 
the  jurors  have  agreed  upon  their  verdict,  they  must  publicly  deliver  it  to 
the  justice,  who  miist  enter  it  in  Ms  docket-book.  It  is  not  necessary  to 
call  the  plaintiff  before  receiving  the  verdict ;  and  the  plaintiff  cannot  submit 
to  a  nonsuit  or  withdraw  the  s^on,  alter  the  cause  has  been  committed  to 
the  jury. 

§  3006.  Jnxy,  -whmi  to  be  diachaiged ;  new  venire.  Where  the  justice 
is  satisfied  that  the  jurors  cannot  agree  upon  a  verdict,  after  having  been 
out  a  reasonable  time,  he  may  discharge  them,  and  issue  a  new  venire, 
returnable  within  forty-ei^ht  hours ;  unless  the  parties  consent,  and  their 
consent  is  entered  in  the  justice's  docket-book,  that  the  justice  may  render 
judgment  upon  the  evidence  already  before  him ;  which  he  may  do,  in  that 
case. 

§3009.  Fine  to  be  imposed  on  defaulting  jnror.  A  person  duly  notified 
to  attend  as  a  juror,  who  fails  to  attend,  or  attending,  refuses  to  serve,  without 
a  reasonable  excuse,  proved  by  his  oath,  or  the  oath  of  another  person,  is 
liable  to  the  same  fine,  to  be  imposed  and  collected,  with  costs,  in  like  man* 
ner,  and  applied  to  the  same  use,  as  is  prescribed  in  article  second  of  title 
fourth  of  this  chapter,  with  respect  to  a  person  subpoenaed  as  a  witness,  and 
not  attending,  or  attending  and  refusing  to  testify. 


TITLE  VI. 

Judgment;  and  dockeUnff  the  same. 

Bsonov  3010.  Judgment  bv  confession. 

3011.  Id.;  mode  of  confessing  judgment. 
8012.  Id. ;  when  void. 
3013.  Judgment  of  nonsuit. 

8014.  Judgment  upon  yerdict,  etc 

8015.  When  judgment  to  be  rendered. 

8016.  Remitting  part  of  veandict,  etc. 

8017.  Transcript  of  jud^ent ;  docketing  the  same. 

8018.  Id. ;  when  execution  may  issue  against  persons. 

8019.  Id. ;  in  action  for  a  chattel. 

8020.  Judgment  against  joint  debtors. 

8021.  Docketing  the  same ;  action  thereupon. 

8022.  Docketing  judgment  in  another  county. 

•  8023.  Justice  may  give  transcript,  after  expiration  of  his  term. 

8  SOIO.  Judgment  by  confioBsion.  A  justice  of  the  peace  may  enter  a 
judgment  upon  the  confession  of  the  defendant,  in  any  case,  where  the 
amount  confe Aed  does  not  exceed  the  sum  of  five  hundred  doUars,  wiUi  such 
a  stay  of  execution,  if  any,  as  is  agreed  upon  by  the  parties  to  the  judgment. 

§  soil.  Id. ;  mode  of  conftwalng  judgment.  A  judgment  upon  confession 
shall  not  be  rendered,  unless  the  following  requisites  are  complied  with : 
1.  The  defendant  must    ersonally  appear  before  the  justice. 
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vith  the  justice. 

S.  If  the  judgment  ia  confessed  for  a  eam  exceeding  fifty  dollars,  the  con- 
feeaion  most  be  accompanied  with  the  affidavit  of  the  defendant  and  of  thd 
plaictifT,  stating  that  the  defendant  is  honestly  and  justly  indebted  to  tfa« 

Slaintiff  in  the  sum  specified  therein,  over  and  above  all  just  demands  which 
le  defendant  bos  against  the  plaintiff;  and  that  the  confession  is  not  mode 
or  taken  with  intent  to  defraud  any  creditor. 

g  3012.  Id- ;  when  void.  A.  judgment  confessed,  otherwise  th&u  as  pre- 
scribed in  the  last  section,  is  void,  as  against  every  person,  except  a  pur- 
chaser in  good  faith  of  property,  real  or  personal,  theieimder,  and  ths 
defendant  making  the  confession. 

g  W13.  Jiidgment  of  nonsuit.  Judgment  of  nonsmt,  with  costs,  must 
be  rendered  against  a  plaintiff  prosecuting  an  action  before  a  justice  of  iha 
peace,  in  either  of  the  following  cases : 

1.  If  he  diacontiimes  or  withdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  the  Buomons  is  retumableT 
or  within  one  hour  titer  the  time  to  which  the  teial  has  been  adjourned. 

3.  If  he  is  nonsuited  upon  the  trial. 

g  3014.  Judgment  upon  verdict,  etc.  Where  a  verdict,  cr  the  dedfdoo 
of  the  justice  uponatrial  without  a  jury,  is  rendered  in  favor  of  either  party, 
the  justice  must  render  judgment  against  the  adverse  party  in  conformity 
thereto,  with  costs,  except  as  is  otherwise  specially  prescribed  by  law. 

g  3015.  When  judgment  to  be  rendered.  Where  the  pluntiff  is  non- 
snited,  or  discontinues  or  withdraws  the  action ;  or  where  judgment  is  con- 
fessed, or  a  verdict  is  rendered ;  or  where,  at  the  close  of  the  trial,  the 
defendant  is  in  custody;  the  justice  must  forthwith  render  judgment,  and 
enter  it  in  his  docket-book.  lo  every  other  case,  he  must  render  judgment 
and  enter  it  in  his  docket-book,  within  four  days  after  the  cause  has  been 
finally  submitted  to  him. 

g  3016.  Remitting  part  of  verdict,  eta  Where  a  verdict,  or  the  decision 
of  the  justice  upon  a  trialwithout  a  jury,  is  rendered  in  favor  of  either  party 
for  a  Bum  of  money,  the  prevailing  parfr  ia&7  remit  any  portion  therera,  and 
take  judgment  for  the  residue. 

g  3017.  Transcrtpt  of  judgment;  docketing  the  same.  A  justice  <tf 
the  peace  who  renders  a  judgment,  except  in  an  action  to  recover  a  chattel, 
must,  upon  the  application  of  the  party  in  whose  favor  the  judgment  was 
rendered,  andpayment  of  the  fee  therefor,  deliver  to  him  a  transcript  of  the 
judgment.  The  county  clerk  of  the  county,  in  which  the  judgment  was 
ifenderp'I,  must,  upon  the  preeentfttion  of  the  traBflcript,  and  payraent  of  the 
feet-  til"  ■!'.  ,  i..l..:-..  'liri-niiH.ii  li.e  ilale  of  iL-,  mx-iiil,  lile  it  in  his  office, 
and  ilui  lul.  il'u  jiiilj^iuoiit.,  jri  uf  tlie  tiiuo  of  the  receipt  of  the  triiuscript,  in 
the  bouk  kept  by  him  for  that  purpose,  as  prescrilwd  in  article  third  of  title 
first  of  chapter  eleventh  of  this  act.  Thenceforth  the  judgment  is  deemed 
a  JLigment  of  the  county  court  of  that  county,  and  must  be  enforced  accord- 
ingly ;  except  that  au  execution  can  be  issued  thereupon  only  by  the  county 
clerk,  .IS  preacribed  iu  section  3043  of  thia  act,  and  that  the  judgment  is  not 
a  lien  upon,  and  cannot  be  enforced  against,  real  pro^terty,  nnlesB  it  is  for 
tweuty-flve  dollars  or  more,  exclusive  of  cost^ 

g  3018.  Id. ;  when  execution  may  issue  against  person.  If  the  acttoo) 
in  which  the  judgment  iajender'^d,  ia  one  of  the  ai'tioiia  speeitied  m  subdi- 
vision first  or  secoud,  of  "''"    *"'  "^95  of  tliis  act,  or  if  au  order  of  arrest  wa» 
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grantedy  and  was  escecated,  in  a  case  specified  in  inib(uvi£don  third  of  tfant 
section,  and,  in  either  case,  if  the  defendant  is  a  male  person,  the  justice 
must  insert,  in  each  transcript  given  by  him,  as  prescribed  in  the  last  seo* 
tion,  the  words,  *'  defendant  liable  to  execution  against  his  person ; "  and  a 
like  note  must  also  be  made  in  the  docket  of  the  judgment,  made  by  the 
county  clerk. 

§  3019.  Id. ;  in  action  Sox  a  chattel  A  justice  of  the  peace,  who  ren- 
ders judgment  for  a  chattel,  which  has  been  delivered  to  the  unsuccessful 
party,  or  for  the  value  thereof,  in  case  a  return  thereof  cannot  be  had,  must, 
where  the  value  exceeds  twenty-five  dollars,  upon  the  application  of  the 
party  in  whose  favor  the  judgment  was  rendered,  and  payment  of  the  fee 
therefor,  deliver  to  him  a  transcript  of  the  judgment,  stating  the  particulars 
thereof.  The  county  clerk  of  the  count v,  in  which  the  judgment  was  ren- 
dered, must,  upon  the  presentation  of  tne  transcript  and  payment  of  the 
fees  therefor,  indorse  thereupon  the  date  of  its  receipt,  file  it  in  his  office, 
and  docket  the  judgment,  as  of  the  time  of  the  receipt  of  the  transcript,  in 
the  book  kept  by  him  for  that  purpose,  as  prescribed  in  article  third  of  title 
first  of  chapter  eleventh  of  this  act,  and  must  also  enter  in  the  docket  the 
particulars  of  the  judgment,  as  stated  in  the  transcript  of  the  justice. 
Thenceforth  the  judgment  is  deemed  a  judgment  of  the  county  court  of  that 
county,  and  must  be  enforced  accordingly ;  except  that  an  execution  can  be 
issued  thereupon  only  by  the  county  clerk,  as  prescribed  in  section  8043  of 
this  act. 

§  3020.  Judgment  against  joint  febtore.  Where  an  action  is  brought 
against  two  or  more  persons,  jointly  indebted  upon  contract,  and  the  sum- 
mons is  served  upon  one  or  more,  but  not  upon  all  of  them,  if  the  plaintiff 
recovers  judgment,  it  must  be  entered  against  all,  in  the  mode  prescribed  in 
section  1932  of  this  act.  Sections  1933,  1934,  and  1035  of  this  act  apply  to 
such  a  judgment,  and  to  each  execution  issued  thereupon;  except  that, 
where  the  justice  or  the  county  clerk  issues  the  execution,  he  must  make  the 
endorsement  prescribed  in  section  1934  of  this  act. 

§  3021.  Docketing  the  same ;  action  thereupon.  The  justice  who 
gives  a  transcript  of  a  judgment,  taken  as  prescribed  in  the  last  section, 
must  distinctly  designate,  in  the  transcript,  each  defendant  who  was  not 
summoned.  Thereupon  the  clerk,  who  dockets  the  judgment,  must  make  in 
the  docket,  under  or  opposite  the  name  of  each  defendant  not  summoned,  an 
entry,  as  prescribed  in  section  1936  of  this  act ;  and  the  provisions  of  that 
section  apply  to  the  judgment  so  docketed.  An  action,  upon  a  judgment  so 
docketed,  can  be  maintained  in  a  justice's  court  against  the  defendants  sum- 
moned, only  in  a  like  case,  and  with  like  effect,  as  if  they  were  the  only 
defendants  in  the  original  action.  An  action  may  be  maintained  against 
the  defendants  not  summoned^  as  prescribed  in  section  1937  of  this  act,  in 
any  court  having  jurisdiction  thereof;  and  the  plaintiff  is  entitled  to  costs, 
upon  recovering  filial  judgment  therein,  where  the  sum  remaining  unpaid  iB 
twenty-five  dollarB  or  more. 

§  3022.  Z>ocketing  judgment  in  another  eonnty.  The  clerk,  with 
whom  a  transcript  given  by  a  justice  is  filed,  as  prescribed  in  either  of  the 
foregoing  sections  <n  this  title,  m\}st  furnish  to  any  person  applying  therefor, 
and  paying  the  fees  allowed  by  law,  one  or  more  transcripts  of  the  docket 
of  the  judgment,  attested  by  his  signature.  A  county  clerk  to  whom  such  a 
transcript  is  xiresented,  must,  upon  payment  of  the  fees  therefor,  imme- 
diately file  it,  and  docket  the  judgment  in  the  appropriate  docket-book  kept 
in  his  office,  in  like  xnanner  aa  the  judgment  was  docketed  by  the  first  county 
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clerk.  The  judgment,  when  docketed  as  prescribed  in  this  section,  has  the 
like  effect,  with  respect  to  the  enforcement  thereof,  or  any  proceedings  there- 
under, or  by  virtne  thereof,  in  the  county  where  it  was  so  docketed,  as  if  it 
was  rendered  by  a  justice  of  the  peace  of  that  county,  and  docketed  upon 
filing  his  transcript ;  except  that  where  an  application  for  leave  to  issue  an 
execution  is  necessary,  it  must  be  made  to  the  county  court  of  the  county 
where  the  judgment  was  rendered. 

§  3023.  Justice  may  give  transcript,  after  expiration  of  his  tenn.    A 

justice  of  the  peace,  whose  term  of  office  has  expired,  may  make  a  tran  jcript 
of  a  judgment  rendered  by  himi  as  prescribed  in  either  of  the  foregoing 
sections  of  this  title. 


TITLE  VIL 

Execuiuma* 


OS  8024.  When  justicsB  may  issue  execution. 

8025.  General  reqaisitea  of  execution. 

8026.  Execution  upon  judgement  for  money. 

8027.  Renewal  of  execution. 

8028.  Property  exempt  from  execution. 

8029.  Indoi-sement  of  levy ;  notice  of  sale. 

8030.  Mode  of  levy  and  sale. 

8031.  Return  of  execution. 

8032.  Execution  ag-ainst  the  person ;  imprisonment  of  Judgment  debtor* 

8033.  When  judgment  debtor  to  he  discharged. 

8034.  Affidavit;  discharge. 

8035.  Penalty  for  not  discharging. 

8036.  AftidaWt  a  defence  to  action  for  escape. 

8037.  Discharge  not  to  affect  judgment. 

8038.  Execution  upon  judgment  in  action  for  a  chatteL 

8039.  Action  against  constable  for  not  returning  execution. 

8040.  Constable  not  to  act  under  execution  after  return  day. 

8041.  Action  agtiinst  constable  for  money  collected. 

8042.  Duty  of  constable  whose  term  of  office  has  expired. 

8043.  Execution  upon  judgment  docketed  with  county  clerk. 

§  3024.  When  justice  may  issue  ezecutioiL    At  any  time  within  five 

J  ears  after  entry  of  a  judgment,  tlie  justice  of  the  peace,  who  rendered  it, 
eing  in  office,  may  issue  an  execution  thereui>on,  unless  it  has  been  docketed 
in  the  county  clerk's  office, 

§  3025.  General  requisites  of  execution.  An  execution,  issued  by  a 
justice,  must  be  directed  generally  to  any  constable  of  the  same  county.  K 
must  intelligibly  describe  the  judgment,  stating  the  names  of  the  parties  in 
whose  favor,  and  against  whom,  the  time  when,  and  the  name  of  the  justice 
by  whom,  the  judgment  was  rendered ;  and  it  must  be  made  returnable  to 
the  justice,  within  sixty  days  after  its  date. 

§  3026.  Ezecutioxi  upon  judgment  for  money.  An  execution,  issued 
upon  a  judgment  for  a  sum  of  money,  must  specify,  in  the  body  thereof,  the 
sum  recovered,  and  the  sum  actually  due  upon  the  judgment  at  the  date  of 
the  execution ;  and,  except  in  a  case  where  special  provision  is  otherwise 
made  by  law,  it  muist.  substantially,  require  the  constable  to  satisfy  the  judg* 
ment,  together  with  nis  fees,  out  of  the  personal  property  of  the  judgment 
debtor  within  the  oountyi  not  exempt  from  levy  and  sale  by  virtue  of  an 
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execution;  and  to  brin^the  money  before  the  justice,  by  the  return  day  of 
the  execution,  to- be  reiSered,  by  the  justice,  to  the  party  who  recovered  the 
judgment.  If  the  jud^ent  was  recovered  against  a  male  person,  in  either 
of  the  actions  speci&ed  in  subdivision  iirst  or  second  of  section  2895  ot  this 
act ;  or  if  an  order  of  arrest  was  granted,  and  was  executed,  in  a  case  speci- 
fied in  subdivision  third  of  that  section,  the  execution  must  sdso  command  the 
constable,  if  sufficient  personal  property  cannot  be  found  to  satisfy  the  judg- 
ment, to  arrest'  the  judgment  debtor,  and  to  convey  him  to  the  jail  of  the 
county,  there  to  remain  until  he  pays  the  judgment,  or  is  discharged  accord- 
ing to  law.  If  the  judgment  was  rendered  in  an  action  to  recover  a  penalty 
or  forfeiture  given  by  a  statute  of  the  State,  the  justice  must  indorse  upon  the 
execution  a  reference  to  the  statute,  as  prescribed  in  section  1897  of  this  act, 
with  respect  to  a  copy  of  the  sunmious. 

§  3027.  Renewal  of  ezecutioiL  After  the  return,  wholly  or  partly 
unsatisfied,  of  an  execution,  issued  by  a  justice  of  the  peace,  he  may,  from 
time  to  time,  within  five  years  after  the  judgment  was  rendered,  issue  a  new 
execution  or  renew  the  former  execution.  An  execution  is  renewed  by  a 
written  indorsement  thereupon  to  that  efiect,  signed  by  the  justice,  and  dated 
npon  the  day  when  it  is  made.  If  part  of  the*  execution  has  been  satisfied 
the  indorsement  must  state  the  siun  remaining  due.  Each  indorsement 
renews  the  execution  for  sixty  days  from  the  date  thereof.  A  justice  whose 
term  of  office  has  expired  may  thus  issue  or  renew  an  execution. 

§  3028.  Property  exempt  from  ezecutioiL  The  same  personal  property 
is  exempt  from  levy  and  sale,  by  virtue  of  an  execution  issued  by  a  justice 
of  the  peace,  which  is  exempt  from  levy  and  sale,  by  virtue  of  an  execution 
issued  out  of  the  supreme  court,  and  in  the  like  cases,  and  under  the  same 
circumstances,  as  prescribed  in  sections  1389,  1390,  1391, 1392, 1393,  and 
1394  of  this  act,  and  the  other  special  provisions  of  law,  relating  to  such  an 
exemption. 

§  3029.  Indorsement  of  levy ;  notice  of  sale.  A  constable,  who  takes 
personal  property  into  his  custody,  by  virtue  of  an  execution,  must  indorse 
upon  the  execution  the  time  of  levying  upon  it.  He  must  immediately  post 
conspicuously,  in  at  least  three  public  places  of  the  city  or  town,  in  which 
the  property  was  taken,  written  or  printed  notices,  signed  by  him,  describing 
the  property,  and  specifying  the  place,  within  the  same  city  or  town,  where, 
and  the  time  not  less  than  six  days  after  the  posting,  when,  it  will  be  exposed 
for  sale. 

§  3030.  Mode  of  levy  and  sala  The  provisions  of  sections  1384, 1385, 
1386,  1387,  1405,  1409,  1410,  1411,  1412,  and  1428  of  this  act,  substituting 
the  constable  for  the  sheriflF,  apply  to  and  govern  the  levy  upon  and  sale  of 
personal  property,  by  virtue  of  an  execution  issued  by  a  justice  of  the  peace ; 
except  where  a  different  rule  is  prescribed  in  this  act. 

§  S031.  Retnm  of  execution.  The  constable  must  return  the  execution 
to  the  justice  and  pay  to  him  the  amount  of  the  judgment,  with  interest,  or 
80  much  thereof  as  he  has  collected ;  returning  the  surplus,  if  any,  to  the 
person  from  whose  property  it  was  collected. 

fi  3032.  Execution  against  the  pexBon ;  imprisonment  of  Judgment 
debtor.  For  want  of  sufficient  personal  property,  whereon  to  levy,  the 
constable  must,  if  the  execution  requires  it,  arrest  the  judgment  debtor,  and 
convey  him  to  the  jail  of  the  county.  The  keeper  of  the  jail  must  there- 
upon keep  the  judgment  debtor  in  custody,  in  all  respects  as  if  the  execu- 
tion was  issuea  out  of  the  supreme  court,  until  the  judgment  and  the  fees 
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of  the  constable  are  paid ;  or  ontU  the  judgment  debtor  is  tbeiice  die- 
charged,  in  due  course  of  law ;  except  that  if  the  execation  has  an  indorae* 
ment,  showing  that  the  judgment  was  rendered  in  an  action  for  a  penalty  or 
forfeiture,  fiiving  by  a  statute  of  the  State,  the  sheriff  ahall  not  admit  the 
Judgment  debtor  to  the  liberties  of  the  jaiL 

§  3033.  When  jndgment  debtor  to  be  disehazged.  If  a  person  com- 
mitted to  jail  by  virtue  of  an  execution  issued  by  a  justice  of  ike  peace,  or  out  of 
the  munidpcd  court  of  Buffalo^  or  by  virtue  of  an  execution  issued  by  a  censnij^ 
cHerk  on  a  transcript  of  a  jtulgment  recovered  before  a  justice  of  the  peare^  or  im 
the  said  municipal  court  of  Buffalo,  has  a  family  within  the  State,  for  which 
he  provides,  he  must  be  discharged,  nfter  remaining  in  custody  either  with 
or  without  being  admitted  to  the  jail  liberties  thStydays;  otherwise,  he 
must  be  disicharged  after  so  remaining  sixty  days.     [Am'd  Ch.  3M  of  1883.] 

§  3034.  Affldaivit ;  discharge.  In  order  to  procure  a  discharge,  as  pre- 
scribed in  the  last  section,  the  prisoner  must  make,  and  deliver  to  the  sheriff 
or  jailor,  an  affidavit,  stating  the  facts  which  entitle  him  thereto,  according 
to  the  provisions  of  that  section.  Upon  receiving  such  an  affidavit,  the 
sheriff  or  jailor  must  forthwith  discharge  the  prisoner  from  his  custody. 
He  must  thereupon  deliver  tlie  affidavit  to  the  clerk  at  the  county,  who  maat 
file  it  in  his  office,  vrithout  fee. 

§  3035.  Penalty  Son  not  discharging.  A  sheriff  or  jailor,  who  refuses 
to  discharge  the  prisoner,  upon  receiving  such  an  affidavit,  forfeits  tweuty- 
flve  dollars  for  each  day,  during  which  he  detains  the  prisoner ;  to  be  recov- 
ered by  the  latter,  in  addition  to  any  damages,  which  he  sustains  by  reason 
of  the  false  imprisonment. 

§  3036.  Affidavit  a  defence  to  action  Soir  escape.  The  receipt  of  such 
an  affidavit  is  a  defence,  to  an  action  brought  against  the  sheriff^  or  jailor, 
by  reason  of  the  prisoner's  discharge. 

§  3037.  Discharge  not  to  affect  judgment.  Notwithstanding  the  dis- 
charge of  a  judgment  debtor,  as  prescribed  in  the  last  four  sections,  the 
judgment  remains  valid  as  against  his  property;  and  a  new  execution  may 
be  issued  accordingly,  as  it  he  had  not  been  imprisoned. 

§  3038.  Execntion  upon  jndgment  in  action  for  a  chatteL    In  an 

action  for  a  chattel,  the  possession  of  which  has  not  been  delivered  to  the 

Erevailing  party,  an  execution  for  the  delivery  of  the  possession  thereof  to 
im,  as  well  as  for  any  damages  recovered  by  him,  may  be  issued  by  the 
justice ;  unless  the  judgment  has  been  docketed  in  the  county  clerk*s  office, 
as  prescribed  in  title  sixth  of  this  chapter.  It  must  be  to  the  same  effect, 
and  executed  in  the  same  manner,  as  a  like  execution  issued  upon  a  judg<- 
ment  rendered  in  the  supreme  court ;  except  that  it  must  be  directed  gener- 
ally to  any  constable  of  the  county ;  and  that  the  direction  to  satisfy  a  som 
of  money,  out  of  the  property  of  the  judgment  debtor,  must  be  in  the  form 
prescribed  in  this  title  for  a  like  direction,  where  an  executicm  is  issued  by  a 
justice  of  the  peace,  upon  a  judgment  for  a  sum  of  money. 

§  3089.  Action  against  constable  for  not  xetnming  ezecntioiL    If  a 

constable  fails  to  return  an  execution  within  five  days  after  the  return  day 
thereof,  the  party,  in  whose  favor  it  was  issued,  may  recover,  in  an  action 
against  the  constable,  the  amount  of  the  execution,  if  it  was  issued  upon  a 
judgment  for  a  sum  of  money;  or  if  it  was  for  the  delivery  of  the  posseasion 
of  a  chattel,  the  value  of  the  chattel,  as  specified  in  the  judgment  together 
with  the  damages  and  costs  awarded  thereby ;  and,  in  either  case,  with 
interest  from  the  lime  when  the  judgment  was  rendered. 

§  3040.  Constable  not  to  act  under  execntion  after  retain  day.    A 

oonstable  shall  not  levy  upon  or  sell  property,  or  arrest  a  defendant,  or  take 
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§  S040.  Constable  not  to  act  under  eacecntlon  after  retiim  day.    A 

constable  shall  not  levy  upon  or  sell  property,  or  arrest  a  defendant,  or  take 
possession  of  a  chattel,  by  virtae  of  an  execution,  after  the  time  limited 
therein  for  its  return,  unless  the  execution  has  been  rerewed ;  nor  shall  he 
do  any  act  under  a  renewed  execution,  after  the  expiration  of  the  time  for 
which  it  has  been  renewed. 

6  3041.  Action  against  constable  for  money  collected.  Where  money, 
collected  by  a  constable  upon  an  execution,  is  not  paid  over  by  him  according 
to  law,  any  person  entitled  thereto  may  maintain  an  action  in  his  own  name, 
upon  the  instrument  of  security  given  by  the  constable  or  his  sureties ;  and 
may  recover  therein  the  sum  so  collected,  with  interest  from  the  time  when 
it  was  collected. 

§  3042.  Duty  of  constable  whose  term  of  office  has  expired.  A  con- 
stable, to  whom  an  execution  is  delivered,  whose  term  of  office  expires  on  or 
before  the  return  day  thereof,  must  proceed  thereupon  in  the  same  manner, 
as  if  his  term  of  office  had  not  expired ;  and  he  and  his  sureties  are  liable 
for  any  neglect  of  duty,  with  respect  to  the  execution  ;  or  for  money  collected 
thereunder,  or  for  damages  sustained  by  reason  of  any  act  done  by  the  con- 
stable,  touching  the  execution,  in  the  same  manner,  and  to  the  same  dztenty 
as  if  his  term  of  office  had  not  expired. 

§  3043.  Execution  iq>on  judgment  docketed  with  county  cleilL 

Wnere  a  judgment,  rendered  by  a  justice  of  the  peace,  has  been  docketed 
with  a  county  clerk,  upon  the  iiling  either  of  a  transcript  from  the  justice's 
docket,  or  of  a  transcript  from  the  clerk*8  docket  of  another  county,  the  exe- 
cution, to  be  issued  thereupon  by  the  county  clerk,  must  be  in  the  same 
form,  and  executed  in  the  same  manner,  as  an  execution  issued  upon  a 
jadffment  of  the  county  court ;  except  as  otherwise  prescribed  in  section 
1367  of  this  act ;  and  except,  also,  that,  where  the  judgment  is  for  a  sum 
less  than  twentv-flve  dollars,  exclusive  of  costs,  the  direction  to  satisfy  the 

I'ud^ment  out  of  the  real  property  of  the  judgment  debtor  must  be  omitted, 
n  tnat  case  the  provisions  of  this  act,  relating  to  the  satisfaction  of  an  exe- 
cution out  of  the  judgment  debtor's  real  property,  are  not  applicable  thereto. 
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!•  Appeali  generally. 

3.  Appeal  where  a  new  trial  is  not  had  in  the  appeOaia  oourt 

8.  Appeal  for  a  new  trial  in  the  appellate  oonrt 


ARTICLB  FIBST 

Apfbalb  GanouLLT. 

8044.  Justice's  Judgment  reviewed  by  appeal 

8045.  Who  may  appeal.    To  what  court  appeal  to  be  taJcen. 

8046.  Appeal ;  when  and  how  taken. 

8047.  Service  of  notice  upon  Justice;  payment  of  costs  and  feaiL 

8048.  Service  of  notice  upon  respondent. 

8049.  Amendment  when  allowed. 

8060.  Undertaking  to  stay  execution  upon  judgment. 


8052.  Id. ;  when  justice  is  dead,  et'*. 
8058.  Return. 

8054.  Id. ;  when  Justice  has  gone  out  of  oflSoe. 

8055.  Further  return  j  how  compelled. 

8056.  Id. ;  when  justice  is  dead,  etc 

8057.  Proceedings  when  error  in  fact  is  alleged. 

8058.  Restitution  upon  I'eversaL 

8059.  Setting  off  costs  and  recovery. 

8060.  Certain  sums  may  be  included  in  diBbniBenients. 

8061.  Judgment-rolL 

§  3044.  Justice's  judgment  reviewed  hy  appeal  The  only  mode  of 
reviewing  a  judgment^  rendered  by  a  justice  of  the  peace  in  a  civil  action^ 
is  by  an  appeal,  as  prescribed  in  this  title. 

§  3045   Who  may  appeal    To  what  court  appeal  to  be  taken.    An 

appeal  may  be  taken  by  any  party  aggrieved  by  the  judgment.  Where  the 
judgment  was  rendered  by  a  justice  of  the  peace  of  the  city  of  Buffalo,  the 
appeal  must  be  to  the  superior  court  of  that  city ;  in  every  other  case,  it 
must  be  to  the  county  court  of  the  county  where  the  judgment  was  ren- 
dered. 

§  3046.  Appeal ;  when  and  how  taken.  An  appeal  must  be  taken, 
^thin  twenty  days  after  the  entry  of  the  judgment  in  the  justice's  docket; 
except  that,  where  a  defendant  appeals  from  a  judgment  rendered  in  an 
action,  wherein  he  did  not  appear  and  the  summons  was  not  personally 
served  upon  him,  the  appeal  may  be  taken  within  twenty  days  after  per- 
sonal service  upon  him  on  the  part  of  the  plaintiff,  of  written  notice  of  the 
entry  of  the  judgment ;  but  not  after  the  expiration  of  five  years  from  the 
entry  of  the  judgment.  An  appeal  is  taken  by  serving  upon  the  justice  by 
whom  the  judgment  was  rendered,  and  upon  the  respondent,  a  written 
notice  of  appeal,  subscribed  either  by  the  appellant  or  by  his  attorney  in  the  appellate 
court.     [Am'd  Ch.  399  OF  1882.    See  §  2.] 

§  3047.  Service  of  notice  upon  justice ;  payment  of  costs  and  fees- 
Service  of  the  notice  of  appeal  upon  the  justice,  must-  be  made  by  deliver- 
ing to  him  personally,  or  to  his  clerk,  appointed  pursuant  to  law ;  but  if 
the  justice  is  dead,  or  if  neither  he  nor  his  clerk  can,  after  reasonable  dili- 
gence, be  found  within  the  county,  service  of  the  notice  upon  the  justice 
may  be  made,  by  delivering  it  to  the  clerk  of  the  appellate  court.  Unless 
the  justice  is  dead,  the  appellant  must,  at  the  time  of  serving  the  notice, 
pay  to  the  person  to  whom  it  is  delivered  the  costs  of  the  action,  included  in 
the  judgment,  and  the  sum  of  two  dollars,  as  the  fee  of  the  justice  for 
making  the  return. 

§  3048.  Service  of  notice  upon  respondent  Service  of  the  notice  ot 
appeal  upon  the  respondent  may  be  made,  by  delivering  it,  in  any  part  of 
the  State,  to  the  respondent,  personally,  or  in  one  of  the  following  methods : 

1.  If  the  respondent  is  a  resident  of  the  county,  by  leaving  it  at  his  resi- 
dence, with  a  person  of  suitable  age  and  discretion.  If  he  is  not  a  resident 
of  the  county,  and  the  person  who  appeared  as  his  attorney  upon  the  trial 
is  a  resident  thereof,  it  may  be  served  upon  the  attorney,  either  personally, 
or  by  leaving  it  at  his  residence,  with  a  person  of  suitable  age  and  dis- 
cretion. 

2.  If  service  within  the  county  cannot  be  made,  with  due  diligence,  upon 
the  respondent  personally,  or  in  the  method  prescribed  in  the  foregoing 
subdivision,  the  notice  of  appeal  may  be  served  upon  him,  by  delivering^  u 
to  the  clerk  of  the  appellate  court 
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8  8049.  Amendment  when  allowed.  Where  the  appellant,  seasonably 
and  in  good  faith^  serves  the  notice  of  appeal,  upon  either  the  justice  or  the 
respondent,  but  omits,  through  mistake,  inadvertence,  or  excusable  neglect, 
to  serve  it  upon  the  other,  or  to  do  any  other  act  necessary  to  perfect  the 
appeal,  the  appellate  court,  upon  proof  by  affidavit  of  the  facts,  may,  in  its 
discretion,  permit  the  omission  to  be  supplied,  or  an  amendment  to  be  made, 
upon  such  terms  as  justice  requires. 

§  3050.    Undertaking  to  stay  execution  upon  judgment     If  the 

appellant  desires  a  stay  of  execution,  he  must  give  a  written  undertaking, 
execu^jd  by  one  or  more  sureties,  approved  by  tne  justice  who  rendered  the 
judjmcut,  or  by  a  judge  of  the  appellate  court,  to  the  effect  that,  if  the 
appeal  is  dismissed ;  or  if  judgment  is  rendered  against  the  appellant  in 
the  appellate  court,  and  an  execution  issiied  thereupon  is  returned  wholly  or 
partly  unsatisfied ;  the  sureties  will  pay  the  amount  of  the  judgment,  or  the 
portion  thereof  remaining  unsatisfied,  not  exceeding  a  sum,  specified  in  the 
undertaking,  which  must  be  at  least  one  hundred  dollars,  and  not  less  than 
twice  the  amount  of  the  judgment;  or,  if  the  judgment  in  the  justice's  court 
is  for  the  recovery  of  a  chattel,  that  the  sureties  will  pay  the  sum  fixed  by 
that  judgment  as  the  value  of  the  chattel,  together  with  the  damages,  if  any, 
awarded  for  the  taking,  withholding,  or  detention  thereof.  A  copy  of  the 
undertaking,  with  a  notice  of  the  delivery  thereof,  must  be  served  with  the 
notice  of  appeal,  and  in  like  manner.  Section  1335  of  this  act  applies  to 
such  an  undertr.kiug. 

§  3051.  ProoeedingB ;  how  stayed.  The  delivery  of  the  undertaking 
to  the  justice  or  to  his  clerk  appointed  pursuant  to  law,  and  service  of  a  copy 
thereof,  and  of  notice  of  the  delivery  thereof,  stay  the  issuing  of  an  execution 
upon  the  judgment.  If  an  execution  has  been  issued,  the  service  of  a  copy 
of  the  undertaking,  certified  by  the  justice  or  the  clerk,  or  accompanied  with 
an  affidavit,  showing  thtit  it  is  a  copy,  and  that  the  original  has  been  duly 
filed,  upon  the  officer  holding  the  execution,  stays  further  proceedings 
thereunder. 

§  3052.  Id. ;  where  justice  is  dead,  etc.  Where  the  justice  is  dead,  or 
cannct,  with  due  diligence,  be  found  within  the  county,  and  he  has  no  clerk, 
appointed  pursuant  to  law,  or  the  clerk  cannot,  with  due  diligence,  be  found 
"within  the  county,  the  undertaking  may  be  filed  with  the  clerk  of  the  appel- 
late court.  In  that  case,  notice  of  the  filing  must  be  given  to  the  respondent, 
as  prescribed  in  section  3048  of  this  act,  for  service  of  a  notice  of  appeal 
upon  him.  The  filing  of  the  undertaking  has  the  same  effect,  as  the  delivery 
thereof  to  the  justice;  and  a  copy  thereof,  certified  by  the  county  clerk, 
served  upon  the  officer  holding  an  execution,  has  the  same  effect,  as  if  it  was 
certified  as  prescribed  in  the  last  section. 

§  3063.  Return.  The  justice  must,  after  ten  and  within  thirty  days  from 
the  service  of  the  notice  of  appeal,  and  the  payment  of  the  costs  and  fee,  as 
prescribed  in  section  3047  of  this  act,  make  a  return  to  the  appellate  court, 
annex  thereto  the  notice  of  appeal  and  the  undertaking,  if  any  has  been 
delivered  to  him  or  to  his  clerk,  and  file  the  same  with  the  clerk  of  the  appel- 
late court.  The  return  must  contain  all  the  proceedings,  including  the  evi- 
dence and  the  judgment;  unless  the  appellant  has,  in  his  notice  of  appeal, 
demanded  a  new  trial,  in  a  case  where  he  is  entitled  thereto,  as  prescribed 
in  article  third  of  this  title.  In  the  latter  case,  the  justice  must  return  the 
summons,  together  with  each  warrant  of  attachment,  order  of  arrest,  or 
requisition  to  replevy,  or  execution  granted  by  him  in  the  action,  with  the 
proof  of  the  service  thereof;  the  pleadings,  or  copies  thereof:  the  proceed- 
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ings  upon  the  trial ;  and  the  judraient ;  with  a  brief  statement  of  the  amount 
and  nature  of  the  claims  litigated  by  the  parties.  But  he  need  not  return  the 
evidence,  or  any  part  thereof,  unless  he  is  required  so  to  do  by  the  special 
ordeu  of  the  appellate  court. 

§  3054.  Id. ;  when  justice  has  gone  out  of  office.  Where  the  justice  has 
gone  out  of  office,  he  must,  nevertheless,  make  a  return  in  the  same  manner, 
and  his  return  has  the  same  effect,  as  if  h^  remained  in  office. 

§  3055.  Further  return ;  how  compelled.  If  the  return  is  defective,  the 
appellate  court  may  direct  the  justice  to  make  a  further  or  amended  return, 
as  often  as  is  necessary.  The  appellate  court  may  compel  the  justice,  by 
attachment,  to  make  and  file  a  return,  or  a  further  or  amended  return.  The 
court  is  always  open  for  those  purposes.  Where  the  justice  has  removed 
to  another  county  of  the  State,  the  appellate  court  may  compel  him  to  make 
the  return,  as  if  he  was  still  within  the  county  where  the  judgment  was 
rendered. 

§  3056.  Id. ;  when  justice  is  dead,  etc.  If  the  justice  dies,  becomes  a 
lunatic,  absconds,  removes  from  the  State,  or  otherwise  becomes  unable  to 
make  the  return,  the  appellate  court  may  receive  affidavits,  or  examine  wit- 
nesses, as  to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice ;  and  may  determine  the  appeal,  as  if  a  return 
had  been  duly  made  by  the  justice. 

S  3057.  Proceedings  when  error  in  foot  is  alleged.  Where  an  appeal 
is  founded  upon  an  error  in  fact  in  the  proceedings,  not  affecting  the  merits 
of  the  action,  and  not  within  the  knowledge  of  the  justice,  the  court  may 
determine  the  matter  upon  affidavits ;  or,  in  its  discretion,  upon  the  examina- 
tion of  witnesses ;  or  in  both  methods. 

§  3058.  Restitution  upon  reversal  Where  the  judgment  of  the  justice 
is  reversed  or  modified,  the  appellate  court  may  make  or  compel  restitution  of  \ 
property  or  of  a  right,  lost  by  means  of  the  erroneous  judgment ;  but  not  so  as 
to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value,  of  property  sold 
by  virtue  of  a  warrant  of  attachment  in  the  action,  or  an  execution  issued 
upon  the  judgment.  In  that  case,  the  appellate  court  may  compel  the  value, 
or  the  purchase-price  to  be  restored,  or  deposited  to  abide  the  event  of  the 
action,  as  justice  requires.  Six  days'  notice  of  an  application  for  an  order 
for  restitution  must  be  given  ;  and  if  the  application  is  granted  before  judg- 
ment, the  proper  direction  may  be  included  therein. 

§  3059.  Setting  off  costs  and  recovery.  If,  upon  the  appeal,  a  sum  of 
money  is  awarded  to  one  party,  and  costs  are  awarded  to  the  adverse  party, 
the  appellate  court  must  set  off  the  one  against  the  other,  and  render  judgment 
for  the  balance. 

§  3060.  Certain  sums  may  be  included  in  disbursementa  Where 
costs  are  awarded  to  the  appellant,  he  may  include,  in  the  disbursements 
upon  the  appeal,  the  costs  and  fee  paid  to  the  justice  upon  taking  the  appeal ; 
and,  where  the  judgment  rendered  by  the  justice  was  against  the  appellant, 
he  may  also  include,  in  those  disbursements,  the  costs  of  the  action,  before  the 
justice,  \yhich  he  would  have  been  entitled  to  recover,  if  the  judgment  of  the 
justice  had  been  in  his  favor, 

8  3061.  Judgment-rolL  Thp  clerk,  immediately  after  entering  final 
judgment  upon  the  determination  of  an  appeal,  must  attach  together  and 
file  such  of  the  following  papers,  as  were  used  upon  the  appeal;  which  con- 
stitute the  judgment-roll : 
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1.  The  return  of  tne  justice,  or  a  certified  copy  thereof;  the  notice  of 
appeal ;  and  the  undertaking,  if  any  has  been  given. 

2.  The  verdict,  report,  or  decision,  and  each  offer,  if  any,  made  as  prescribed 
in  article  third  of  this  title. 

3.  A  certified  copy  of  the  judgment,  together  with  each  notice  of  exceptions, 
or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of  every  order, 
which  in  any  way  involves  the  merits,  or  necessarily  affects  the  judgSnient. 

ARTICLE  SECOND. 

Appeal  wrkbb  a  irsw  Tbial  is  vot  had  or  thb  ApFRLLAm  Oodbt. 

Saonov  8062.  Hearing  of  appeal ;  diamiBBal  thereofl 

8063.  Judgment. 

8064.  When  new  trial  in  justice's  court  may  be  directed. 
8066.  Id. ;  proceedings  before  justice. 

8066.  Costs,  when  awarded. 

8067.  Amount  of  costs. 

§  8062.  Hearing  of  appeal ;  dlBmlggal  tiiereo£  If  the  case  is  one 
where  the  appellant  is  not  entitled  to,  or  has  not  demanded,  a  new  trial  in 
the  appellate  court,  as  prescribed  in  section  3068  of  this  act,  the  respondent 
mapf  toUhin  twenty  days  qf  the  service  on  him  of  the  notiee  of  appeal^  serve  upon 
the  appellant  or  his  attorney  a  written  stipulation  that  the  judgment  appealee 
from  may  be  reversed  with  five  doUars  costs  and  disbursements  of  the  appeal^  and 
thefreafl&t  no  further  steps  shall  be  taken  in  such  appeal^  except  to  enter  jvd{fm,ent 
in  pursuance  of  such  stipulation  for  the  enforcement  thereof;  in  case  such  siipular 
Hon  shall  not  be  so  seroed^  the  appeal  may  be  brought  to  a  hearing  in  the 
appellate  court,  at  anv  term  thereof,  at  which  such  an  appeal  can  be  heiud, 
held  after  the  return  is  filed,  upon  a  notice  by  either  party,  of  not  less  than 
eight  days.  It  must  be  placed  upon  the  calendar;  and  must  continue 
thereupon,  without  further  notice,  until  it  is  finally  disposed  of.  If,  after 
being  regularly  placed  upon  the  calendar,  neither  party  brings  it  to  a  hear- 
ing Defore  the  end  of  the  second  term  thereafter,  at  which  it  might  be 
noticed  for  hearing,  and  heard,  the  court  must  dismiss  the  appeal,  unless  it 
directs  the  same  to  be  continued,  for  cause  shown.  If  the  appeal  is  to  the 
superior  court  Buffalo,  it  must  be  heard  at  a  general  term  thereof.  [Ajc'd 
Ch.  390  OP  1883.] 

^  8063.  Judgment.  In  a  case  specified  in  the  last  section  the  appeal  mnst  be  heard 
npon  the  original  papers,  oT  a  certified  copy  thereof  and  a  copy  or  copies  thereof  need 
not  be  furnished  for  the  use  of  the  court.  The  appellate  court  must  render  judgment 
according  to  th«  justice  of  the  case,  without  regard  to  technical  errors  or  defects,  which 
do  not  affect  the  merits.  It  may  affirm  or  reverse  the  judgment  of  the  justice,  in  whole 
or  in  part,  and  as  to  any  or  all  of  the  parties,  and  for  errors  of  law  or  of  fact.  When 
the  appeal  is  to  the  county  court  of  Kings  county,  said  court  may,  upon  its  reversal  of  a 
judgment,  order  a  new  trial  before  the  same  justice,  or  before  another  justice  of  the 
same  county  to  be  designated  in  the  order,  and  at  a  time  and  place  to  be  specified  in  the 
order,  and  in  such  a  case  the  costs  of  the  appeal  shall  be  in  the  discretion  of  the  appel- 
late court.     [Aic'D  BT  Ch.  380  OF  1883.] 

§  3064.  When  new  trial  injustice's  court  may  be  directed.    If  the 

appeal  is  taken  by  a  defendant,  who  failed  to  appear  before  the  justice, 
either  upon  the  return  of  the  summons,  or  at  the  time  to  which  the  trial  of  the 
action  was  adjourned ;  and  he  shows,  by  affidavit  or  otherwise,  that  manifest 
injustice  has  been  done,  and  renders  a  satisfactory  excuse  for  his  default;  the 
appellate  court,  may,  in  its  discretion,  set  aside  the  judgment  apnealed  from, 
or  stay  proceedings  thereunder,  and  by  order  direct  a  new  trial,  before  the 
same  justice,  or  before  another  justice  of  the  same  county,  designated  in  the 
order,  at  such  a  time  and  place,  specified  in  the  order  and  upon  such  terms,  as 
it  deems  proper. 

§  8065.  Id.;  proceedings  before  Jnatioe.  Where  a  new  trial  is  directed  before  a  jus- 
tice as  prescribed  in  the  last  two  sections,  the  parties  must  appear  before  him  at  the 
time  aud  place  specified  in  the  order  of  the  appellate  court,  without  service  of  anj 
notice  or  of  a  copy  of  the  order.  Thereupon  the  like  proceedings  must  be  had  in  the 
action,  as  upon  the  return  of  a  summons  personally  served.    [Am'd  bt  Ch.  880  or  1888.] 
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p  3066.  Costs;  when  awarded.    Upon  an  appeal  provided  for  in 
this  article,  the  award  of  costs  is  regulated  as  follows : 

1.  If  the  appeal  is  dismissed,  because  neither  party  brings  it  to  a  hearing, 
as  prescribea  in  this  article,  costs  shall  not  be  awarded  to  either  party. 

2.  If  the  Judgment  is  reversed  for  an  error  in  fact,  not  affectmg  the 
merits ;  or  if  a  new  trial  is  directed,  before  the  same  or  another  justice,  as 
prescribed  in  this  article ;  the  costs  of  the  appeal  are  in  the  discretion  of  the 
appellate  court. 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to  the  respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to  the  appellant. 
6.  If  the  ju^ment  is  affirmed  only  in  part,  the  costs,  or  such  a  part 

thereof,  as  to  the  appellate  court  seems  just,  not  exceeding  ten  dollars, 
besides  disbursements,  may  be  awarded  to  either  party. 

§  3067.  AmoTint  of  costs.    Upon  an  appeal,  provided  for  in  this  articlt, 
costs,  when  awarded,  must  be  as  follow^s,  besides  disbursements: 
To  the  appellant,  upon  reversal,  thirty  dollars. 
To  the  respondent,  upon  affirmance,  twenty-five  dollars. 


ARTICLE  THIRD. 

Apfbal  tor  a  irsw  Trial  in  thb  Appbllatb  Court. 

Sacnoir  8068.  When  appellant  may  demand  new  trial  in  appellate  court. 
8069.  Undertaking  to  be  given. 
3070.  Offer  to  compromise  before  return. 

8071.  Proceedings  in  appellate  court. 

8072.  Offer  to  compromise  after  return. 

8073.  Amount  of  costs.  I 

g  3068.  When  appellant  may  demand  new  trial  in  appellate 
court.  Where  an  issue  of  fact  or  an  issue  of  law  was  joined  before  the  jus- 
tice, and  the  sum  for  which  judgment  was  demanded  by  either  party  in  his 
pleadings  exceeds  fifty  dollars,  or,  where  in  an  action  to  recover  a  chattel, 
the  value  of  the  property  as  fixed,  together  with  the  damages  recovered,  if 
any,  exceeds  fifty  dollars,  the  appellant  majr,  in  his  notice  of  appeal,  except 
when  the  appeal  is  to  the  county  court  of  Kings  coanty,  demand  a  new  trial 
in  the  appellate  court ;  and  thereupon  he  is  entitled  thereto,  whether  the 
defendant  was  or  was  not  present  at  the  trial.  An  appeal  from  a  judgment 
of  a  justice's  court  or  by  a  justice  of  the  peace  in  the  city  of  Brooklyn,  or 
any  of  the  towns  in  the  county  of  Kings  must  be  taken  and  disposed  of  in 
the  manner  prescribed  in  articles  first  and  second  of  this  chapter  and  title, 
and  not  otherwise.    [Am'd  by  Ch.  380  of  1893.] 

§  3009.  Undertaking  to  be  given.  To  render  such  an  appeal  effectnal, 
the  appellant  must,  at  the  time  of  the  service  of  the  notice  of  appeal  npon 
the  justice,  give  the  undertaking  required,  by  this  title,  to  stay  toe  execu- 
tion of  the  judgment. 

§  3070.  Offer  to  compromise.  Upon  an  appeal,  provided  for  in  this 
article,  from  a  judgment  for  a  sum  of  money  only,  either  party  may,  within 
fiifteen  days  after  service  of  the  notice  of  appeal  upon  him,  serve  upon  the 
adverse  party ^  or  upon  his  attorney,  a  written  offer  to  allow  judgment  to  be 
rendered  in  the  appellate  court,  in  favor  of  either  party,  for  a  specified  sum. 
If  the  offer  is  not  accepted,  it  cannot  be  proved  upon  the  trial.  If  the  party ^ 
within  ten  days  after  service  of  the  offer  upon  him^  serves  upon  the  party  mak" 
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• 

ing  the  same,  or  upon  his  attorney,  written  notice  that  he  accepts  the  offer,  he 
must  file  it,  ¥dth  an  affidavit  of  service  of  the  notice  of  acceptance,  with  the 
clerk  of  the  appellate  court,  who  thereupon  must  enter  judgment  accord- 
ingly. Where  an  offer  is  made  as  above  provided^  the  party  reusing  to  accept 
the  same  shall  be  liable  for  costs  of  the  appeal,  unless  the  recooery  shall  be  more 
favorable  to  him  than  the  sum  offered.  If  neither  party  make  an  offer ^  cu  pro- 
vided herein,  the  party  in  lohose  favor  the  verdict,  report  or  decision  in  the  appellate 
court  ui  given,  shall  be  enHUed  to  recover  his  costs  upon  the  appeal  [Am'd  Ch.  522 
OF  1885.] 

§  3071.  ProcaadingB  in  appellate  court  Upon  an  appeal,  provided  for 
in  this  article,  after  the  expiration  of  ten  days  from  the  time  of  filing  the 
justice's  return,  the  action  is  deemed  an  action  at  issue  in  the  appellate  court; 
and  all  the  proceedings  therein,  including  the  entry,  enforcement,  and  review 
of  the  judgment,  are  the  same,  as  if  the  action  had  been  commenced  in  the 
appellate  court,  except  as  otherwise  specially  prescribed  in  this  chapter. 

§  3072.  Offer  to  compromise  after  retuxn.  Either  party  may,  at  any 
time  after  the  action  is  deemed  at  issue  in  the  appellate  court,  and  before 
the  trial,  serve  upon  the  adverse  party,  a  written  offer  to  allow  judgment  to 
be  taken  against  him,  for  a  sum,  or  property,  or  to  the  effect,  therein  speci- 
fied, with  or  without  costs.  If  there  are  two  or  more  defendants,  and  the 
action  can  be  severed,  a  like  offer  may  be  made  by  one  or  more  defendants, 
against  whom  a  separate  judgment  may  be  taken ;  and,  if  it  is  accepted, 
the  action  becomes  severed,  and  may  proceed  against  the  other  defendants, 
as  if  it  had  been  originally  conmienced  against  them  only.  If  the  party 
receiving  the  offer,  within  ten  days  thereafter,  serves  upon  the  adverse  party, 
notice  that  he  accepts  it,  he  may  file  it,  with  proof  of  acceptance ;  and  there- 
upon the  clerk  must  enter  judgment  accordingly.  If  the  offer  is  not  thus 
accepted,  it  cannot  be  proved  upon  the  trial ;  and  if  the  party,  to  whom  it 
was  made,  fails  to  obtain  a  more  favorable  judgment,  he  cannot  recover  costs 
from  the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

§  3073.  Amomit  of  costs.  Upon  an  appeal,  provided  for  in  this  article, 
costs,  when  awarded,  must  be  as  follows,  besides  disbursements : 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fiileen  dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  is  re^larly  on  the 
calendar,  excluding  the  term,  at  which  it  is  tried,  or  otherwise  finally  dis- 
posed of,  ten  dollars. 


TITLE  IX. 

Costs, 

Sbotiok  3074.  When  prevailing-  party  to  recover  costs.    What  coats  allowacL 

3075.  When  neither  party  to  recover  costs, 

3076.  Amount  of  costs  limited. 
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SBcnoK  3077.  CcNsts  upon  demurrer. 

3078.  Taxation  of  costs. 

3079.  Increased  costs. 

3080.  Costs  on  judgment  for  one  or  more  defendants. 
8081.  Ck)stB  wrongfully  collected  may  be  recovered  back. 

§  3074.  When  prevailing  party  to  recover  costs.  What  costs 
allowed.  Except  as  otherwiae  specially  prescribed  by  law,  a  party  who 
recovers  jadgment  in  an  action  in  a  justice^s  court,  is  entitled  to  costs ;  which 
must  be  included  in  the  judgment.  Costs  consist  of  the  fees,  allowed  by  law, 
for  services  necessarily  ren&red  in  the  action,  at  the  request  of  the  party 
entitled  to  costs,  or  paid  by  him,  as  prescribed  by  law ;  and  of  such  other 
expenses,  as  a  party  is  entitled  to  include  in  his  costs,  by  express  provision 
of  law. 

§  3076.  When  neither  party  to  recover  costs.  In  either  of  the  follow- 
ing cases,  costs  shall  not  be  awarded  to  either  party,  but  each  party  must 
pay  his  own  costs : 

1.  Where  the  action  is  discontinued  by  the  absence  of  the  justice  for  more 
than  one  hour,  after  the  summons  is  returnable,  or  after  the  time  to  which 
the  trial  has  been  adjourned. 

2.  Where  the  justice  is  disqualified,  for  a  reason  specified  in  section  46 
of  this  act. 

3.  Where  the  action  is  discontinued,  upon  the  ground  that  the  defendant 
is  an  infant,  for  whom  a  guardian  ad  Utem  has  not  been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the  plaintiff  recovers 
a  chattel,  or  part  of  a  chattel,  or  the  value  thereof,  and  thj9  defendant  also 
recovers  a  chattel,  or  part  of  a  chattel,  which  has  been  replevied  and  delivered 
to  the  plaintiff,  or  the  value  thereof.  The  plaintiff  is  entitled  to  costs,  where 
both  parties  recover,  as  specified  in  this  subdivision,  unless  the  chattel,  for 
which  the  defendant  recovers,  has  been  replevied  and  delivered  to  the 
plaintiff. 

§  3076.  Amount  of  costs  limited.  The  sum  to  be  awarded,  as  costs,  to 
the  prevailing  party,  except  where  it  is  otherwise  specially  prescribed  by 
law,  is  limited  as  follows : 

1.  It  cannot  exceed  ten  dollars,  besides  the  fees  of  witnesses,  where,  upon 
the  trial  of  an  issue  of  fact  or  of  law,  either  party  recovers  damages  to  the 
amount  of  fifty  dollars  or  more,  or  one  or  more  chattels,  the  value  of  which, 
as  fixed,  together  with  the  damages,  if  any,  amounts  to  fifty  dollars  or  more ; 
or,  where,  if  the  defendant  recovers  judgment,  the  sum,  for  which  the  plain- 
tiff demanded  judgment,  was  fifty  dollars,  or  more,  or  the  value  of  all  the 
chattels,  to  recover  which  the  action  was  brought,  was  stated  in  the  com- 
plaint at  fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  five  dollars,  besides  the  fees  of 
witnesses,  attending  from  another  county. 

But  the  prevailing  party  is  entitled,  in  addition  to  the  sums  specified  in 
this  section,  to  the  fees  and  expenses  allowed  by  law,  for  a  commission  issued 
to  examine  a  witness,  not  residing  in  the  county,  or  in  an  adjoining  county ; 
and  for  each  adjournment,  exceeding  one,  which  was  granted  upon  the 
application  of  the  party,  against  whom  the  judgment  is  rendered. 

§  3077.  CSosts  upon  demurrer.  Where  judgment  is  rendered  upon  the 
trial  of  a  demurrer,  the  costs  of  the  trial  must  be  included  therein ;  otherwise 
costs  are  not  allowed  upon  the  trial  of  a  demurrer. 

§  3078.  Taxation  of  costs.  Where  a  justice  renders  a  judgment,  he  must 
specify,  in  his  docket-book,  the  items  of  costs,  which  were  allowed  by  him. 
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Before  any  item  of  costs  is  thus  allowed,  other  than  a  fee  to  the  justice,  or  to 
a  juror  or  witness  who  attended,  or  to  a  constable  w^ho  has  certified  the 
amount  of  his  fee,  upon  a  paper  filed  with  the  justice,  the  party  must  show, 
by  his  oath,  or  that  of  his  attorney,  to  the  satisfaction  of  the  justice,  that  the 
item  was  actually  and  legally  paid  or  incurred. 

§  3079.  Xncreased  costa  Increased  costs  must  be  awarded  in  favor  of 
the  defendant,  in  an  action  in  a  justice's  court,  in  a  case,  and  increased  at 
the  rate,  specified  in  section  3258  of  this  act. 

§  3080.  CoBta  on  judgment  for  one  or  more  defendanta  In  an  action 
against  two  or  more  defendants,  not  united  in  interest,  who  make  separate 
defenses  by  separate  answers,  if  the  plaintiff  fails  to  recover  judgment 
against  all,  the  justice  must  award  costs  to  those  who  have  judgment  in  their 
favor. 

§  3081.  CostB  wrongfally  collected  may  be  recovered  back.  Where 
a  justice  includes  in  a  judgment  a  greater  amount  of  costs  than  is  allowed 
by  law,  or  an  improper  item  of  costs  or  fees,  and  the  same  is  collected ;  the 
person  from  wh«m  it  was  collected  may,  notwithstanding  the  judgment, 
recover  from  the  justice  who  has  received  it  the  amount  thereof,  with  interest. 


TITLE  X. 

Action  or  special  proceeding,  relating  to  an  animal  straying  upon  the  highway. 

Srctiok  8082.  Action  against  person  suffering  animals  to  stray. 

3083.  Penalties  to  be  recovered. 

3084.  Certain  officers  to  seize  animals  straying. 

3085.  When  private  person  may  seize  such  ammals. 
8086.  Officer  or  person  seizing  to  present  petition. 

2087.  Precept  thei'eupon.  . 

3088.  Id. ;  how  served. 

8089.  Proof  of  service  of  precept. 

3090.  Answer;  ti*iaL 

3091.  Decision  in  favor  of  petitioner ;  warrant  to  sell ;  execution  thereof^ 

3092.  Application  of  proceeds  of  sale. 
8093.  Disposition  of  surplus. 

3094.  Id. ;  when  no  claim  made  within  a  year. 

3095.  Oi'der  upon  claim  for  surplus ;  appeal  therefrom. 

3096.  Proceedinsra  upon  decision  in  favor  of  person  answering. 
8097.  Demand  of  possession  before  trial.    Proceedings  thereupon 

3098.  Id.  ;  when  animal  wilfuUy  set  at  large  by  third  person. 

3099.  Action  by  owner  in  such  a  case. 

3100.  Action  by  petitioner  and  officer. 

8101.  Demand  of  possession  after  final  order  and  before  sale. 

3102.  Order  upon  demand  of  possession ;  appeal  therefrom. 

8103.  Id. ;  stay  of  proceedings. 

3104.  Appeal  from  final  order. 

3105.  Id. ;  by  claimant ;  stay  of  proceedings  and  delivery  of  poeseasion. 

3106.  Proceedings  upon  affinnance. 

8107.  Limitation  of  action  for  seizing  animals. 

3108.  Certain  actions  cannot  be  maintained. 

3109.  Where  several  a-nimiLlA  are  trespassing,  damagec  are  entire.    ProceedingB 

in  such  cases. 

3110.  Proceedings  in  other  cases,  where  there  are  different  owners. 

3111.  Surplus,  where  there  are  different  owners. 

3112.  When  one  action,  etc.»  supersedes  any  other. 

3113.  Rights  of  officer  when  private  person  fails  to  prosecute. 

3114.  Peraons  having  a  B{>ecial  property  deemed  owner. 

3115.  Agent  may  act  for  his  principal 
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§  8082.  Action  against  person  saffezing  animals  to  stray.     Any 

person  who  suffers  or  permits  one  or  more  cattle,  horses,  colts,  asses,  mules, 
swine,  sheep,  or  goats,  to  run  at  large,  or  to  be  herded  or  pastured,  in  a 
public  street,  highway,  park,  or  place,  elsewhere  than  in  a  city,  incurs 
thereby  the  penalty  or  penalties  specified  in  the  next  section ;  and  any  resi- 
dent of  the  town,  or  the  officer  to  whom  a  fine  or  penalty  is  to  be  paid  for 
the  benefit  of  the  poor,  as  prescribed  in  section  2875  of  this  act,  or  the  over- 
seer or  superintendent  of  the  poor  of  the  town  or  district,  in  which  one  or 
more  of  those  animals  are  found  so  running  at  large,  herded  or  pastured, 
may  maintain  an  action  against  him,  in  a  justice's  court,  held  in  that  town 
or  district,  to  recover  the  penalty  or  penalties  so  incurred.  Where  the  action 
is  brought  by  a  private  person,  the  justice  must  pay  the  proceeds  of  §in  exe- 
ution,  issued  upon  a  judgment  therein  in  favor  of  the  plaintiff,  after  deduct- 
ing the  costs,  to  the  officer,  who  mi^ht  have  brought  the  action,  as  prescribed 
in  this  section,  to  be  applied  by  him  to  the  support  of  the  poor  within  his 
town  or  district. 

§  3083.  Penalties  to  be  recovered.  If  the  plaintiff  recovers  judgment, 
in  an  action  brought  aa  prescribed  in  the  last  section,  the  justice  must  award 
to  him  the  following  sums,  by  way  of  penalties,  besides  the  costs  of  the 
action : 

1.  For  each  horse,  colt,  ass,  mule,  swine,  bull,  ox,  cow,  or  calf,  five  dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount .  of  the  penalties  may  be  recovered  in  one  action, 
although  it  exceeds  the  sum,  for  which  a  justice  can  render  a  judgment  in 
an  ordinary  action. 

§  3084.  Certain  officers  to  seize  animals  straying.  Where  one  or 
more  cattle,  horses,  colts,  asses,  mules,  swine,  sheep  or  goats  are  found  run- 
ning at  large,  or  being  herded  or  pastured,  in  a  public  street,  highway, 
park,  or  place,  elsewhere  than  in  a  city,  the  overseer  of  highways  of  the 
road  disWct,  or,  if  they  are  so  found  within  an  incorporated  village,  the 
street  commissioner  thereof,  having  personal  knowledge  or  being  notified  of 
the  fact,  must  immediately  seize  the  animal  or  animals,  and  keep  it  or  them 
in  his  possession,  until  disposed  of  as  prescribed  in  the  following  sections  of 
this  title. 

§  3085.  When  private  person  may  seize  sach  animals  Any  person 
may  seize  one  or  more  animals  specified  in  the  last  section,  then  running  at 
large,  or  being  herded  or  pastured,  in  a  public  street,  highway,  park,  or 
place,  elsewhere  than  in  a  city,  bordering  upon  real  property  owned  or  occu- 
pied by  him ;  or  then  trespassing  upon  re^  property  so  owned  or  occupied, 
having  entered  thereupon  from  such  a  public  street,  highway,  park,  or  place. 
The  person  making  the  seizure,  must  keep  the  animal  or  animals  seized  in 
his  possession,  until  disposed  of  as  prescribed  in  the  following  sections  of 
this  title. 

§  3066.  Officer  or  person  seizing  to  present  petition.  An  officer  or 
other  person,  who  seizes  an  animal  or  animals,  as  prescribed  in  either  of  the 
last  two  sections,  must  immediately  file,  with  a  justice  of  the  peace  of  the 
town  in  which  the  seizure  was  made,  a  written  petition,  verified  by  his 
oath ;  setting  forth  the  facts,  which  "bring  the  case  within  either  of  those 
sections ;  briefly  describing  the  animal  or  animals  seized ;  stating  either  the 
name  of  the  owner,  or  that  his  name  is  not  known  to  the  petitioner,  and 
cannot  be  ascertained  by  him  with  reasonable  diligence ;  and  praying  for  a 
final  order  directing  the  sale  of  the  animal  or  animals  seized,  and  the 
application  of  the  proceeds  thereof,  as  prescribed  in  this  title.    Where  the 
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petition  alleges,  that  any  animal  or  animals  seized,  were  then  trespassing' 
upon  real  property  owned  or  occupied  by  the  petitioner,  it  must  state  the 
amount  of  the  damages,  if  any,  which  the  petitioner  has  sustained  thereby. 
In  that  case,  the  decision  of  the  justice,  or,  where  the  issues  are  tried  by  & 
jury,  the  verdict,  must  fix  the  amount  of  the  damages. 

§  3087.  Precept  thereapon.  Upon  the  presentation  of  the  petition,  the 
justice  must  issue  a  precept  under  his  hand;  directed  to  the  owner,  if  his 
name  is  stated  in  the  petition,  or  if  it  is  not  so  stated,  directed  generally  to 
all  persons  having  any  interest  in  the  animal  or  animals  seized ;  briefly 
reciting  the  substance  of  the  petition ;  describing  the  animal  or  animals 
seized,  and  requiring  the  person  or  persons,  to  whom  the  precept  is  directed, 
to  show  cause  before  the  justice,  at  a  time  and  place  specified  therein,  not 
less  than  ten  nor  more  than  twenty  days,  after  the  issuing  of  the  precept, 
why  the  prayer  of  the  petition  should  not  be  granted. 

§  3088.  Id. ;  ho^7  served.  The  precept  must  be  served  upon  the  person, 
to  whom  it  is  directed  by  his  name,  within  the  same  time,  and  in  like  man- 
ner as  a  summons  is  required  to  be  served,  as  prescribed  in  section  2910  of 
this  act.  Where  it  is  directed  generally  to  all  persons,  having  an  interest  in 
the  animal  or  animals  seized,  it  may  be  servea  by  a  constable  of  the  town, 
or  by  an  elector  thereof,  specially  authorized  so  to  do  by  a  written  indorse- 
ment upon  the  precept,  under  the  hand  of  the  justice,  by  posting  a  copy 
thereof  in  at  least  six  public  and  conspicuous  places  in  the  town  where  the 
seizure  was  made ;  one  of  which  places  must  be  the*nearest  district  school- 
house,  or,  if  the  seizure  was  made  within  an  incorporated  village,  having 
schools  in  charge  of  a  board  of  education,  a  building  in  which  such  a  school 
is  kept.  Each  copy  must  be  posted,  within  two  oays  after  the  precept  is 
issued.  Where  the  precept  is  durected  to  a  person  by  his  name,  and  proof  is 
made  by  affidavit,  to  the  satisfaction  of  the  justice,  that  it  cannot,  with 
reasonable  diligence,  be  personally  served  upon  that  person,  within  the 
county,  at  least  six  days  before  the  return  day  thereof,  the  justice  may,  by 
a  written  order,  direct  that  service  thereof  be  made,  by  posting  copies 
thereof,  at  least  five  days  before  the  return  day,  as  prescribed  in  this  section; 
in  which  case,  service  thereof  may  be  made  accorcungly. 

§  3089.  Proof  of  service  of  precept  At  the  place  where  the  precept  is 
returnable,  and  at  the  expiration  of  the  time  specified  in  section  2893  of  this 
act,  the  petitioner  must,  unless  the  precept  is  directed  to  a  person  by  his 
name,  and  he  appears,  furnish  proof^of  the  service  of  the  precept,  as  pre- 
scribed in  the  last  section.  If  it  was  served  by  a  constable,  either  personally 
or  by  posting,  his  written  return  upon  the  precept  is  sufficient  proof  of  the 
facts  relating  to  the  service,  as  stated  therein.  If  it  was  served  by  a  private 
person,  proof  of  service  must  be  made  by  affidavit. 

S  3090.  Answer ;  tziaL  The  owner,  or  a  person  having  an  interest  in  any 
animal  seized,  may  appear  upon  the  retunx  of  the  precept,  and  thereby  make 
himself  a  party  to  the  special  proceeding.  The  person  so  appearing  may, 
upon  the  return  of  the  precept,  file  a  written  answer,  subscribed  by  him  or 
his  attorney,  and  verified  by  the  oath  of  the  person  subscribing  it,  denying, 
absolutely  or  upon  information  and  belief,  one  or  more  material  allegations 
contained  in  the  petition.  His  answer  must  also  set  forth  his  interest  in  the 
animal  or  animals  seized.  The  subsequent  proceedings  must  be  the  same  as 
in  an  action  in  a  justice's  court,  wherein  an  issue  of  fact  has  been  joined, 
except  as  otherwise  specially  prescribed  in  this  title. 

§  3091.  Decision  in  fiavor  of  petitioner ;  warrant  to  sell ;  execution 
thereof    If  no  person  appears  and  answers,  or  if  the  decision  of  the  justice, 
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or  the  verdict  of  the  jury,  where  the  issues  were  tried  by  a  Jury,  is  in  favor 
of  the  petitioner,  the  jijstice  must  make  a  final  order,  directing  the  sale  of 
the  animal  or  animals  seized,  and  the  application  of  the  proceeds  thereof,  as 
prescribed  in  this  title.  Thereupon  the  justice  must  issue  a  warrant,  under 
his  hand,  directed  generally  to  any  constable  of  the  county,  commanding 
him  to  sell  the  animal  or  animals  seized,  at  public  auction,  for  the  best  price 
which  he  can  obtain  therefor ;  and  to  make  return  thereof  to  the  justice,  at 
a  time  and  place  therein  specified,  not  less  than  ten  nor  more  than  twenty 
days  thereafter.  The  salo  must  be  made  upon  the  like  notice,  and  in  like 
manner,  as  a  sale  of  property,  by  virtue  of  an  execution  issued  by  a  justice 
of  the  peace ;  and  the  constable  must  make  return,  as  required  by  the  war- 
rant, and  must  pay  the  proceeds  of  the  sale  to  the  justice,  deducting  there- 
from his  fees,  at  the  rate  allowed  by  law  for  the  collection  of  such  an 
execution* 

§  9092.  Application  of  proceeds  of  sale.  The  justice  must  apply  the 
proceeds  of  the  sale  as  follows : 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by  the  justice,  at  the 
same  rates  as  the  costs  of  an  action  brought  before  him,  including  the  jus- 
tice's fees  in  such  an  action ;  and  also  the  fees  for  the  service  of  the  precept 
either  personally  or  by  posting,  at  the  rate  allowed  by  law  for  personal  ser- 
vice of  a  summons  by  a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain,  to  his  own  use,  a 
fee  of  one  dollar,  for  each  animal  sold 

8.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the  officer,  or 
other  person  making  the  seizure,  the  following  fees,  for  the  seizure  of  each 
animal  seized  and  sold,  to  wit :  one  dollar  for  each  horse,  colt,  ass,  or  mule ; 
fifty  cents  for  each  bull,  ox,  cow,  or  calf ;  and  twenty-five  cents  for  each 
goat,  sheep,  or  swine ;  together  with  a  reasonable  compensation,  fixed  by 
him,  for  the  care  and  keeping  of  each  animal,  from  the  time  of  the  seizure 
to  the  time  of  the  sale ;  and,  also,  where  any  animal  sold  was  seized,  while 
trespassing  upon  real  property  owned  or  occupied  by  the  petitioner,  the 
damages  sustained  by  the  petitioner  in  consequence  thereof,  as  ascertained 
by  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  upon  which  the  final 
order  was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the  officer,  to 
whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit  of  the  poor,  as  prescribed 
in  section  2875  of  this  act,  the  following  penalties,  to  wit :  five  doUars  for 
each  horse,  colt,  ass,  mule,  bull,  ox,  cow,  calf,  or  swine,  seized  and  sold ;  and 
one  dollar  for  each  sheep  or  goat,  seized  and  sold ;  which  penalties  must  be 
received  by  the  officer,  for  the  benefit  of  the  poor  of  his  town  or  district. 

6.  If  any  surplus  remains,  he  must  pay  the  same  to  the  person  or  persons 
entitled  thereto,  as  prescribed  in  the  following  sections  of  this  title. 

§  8093.  Disposition  of  smplua  Any  person  may,  within  ten  days  after 
the  return  of  the  warrant,  file,  with  the  justice,  a  written  claim  to  the  sur^ 

Slus  of  the  proceeds  of  the  sale,  or  to  any  part  thereof.  On  the  eleventh 
ay  after  the  return,  or,  if  it  is  a  Sunday  or  a  public  holiday,  on  the  first 
day  thereafter,  which  is  neither  Sunday  nor  a  public  holiday,  the  justice 
must  proceed  to  inquire  into  the  claims  so  filed ;  and,  for  the  purpose  of 
determining  them,  he  must  hear  the  allegations  and  proofs  of  each  claim 
ant ;  and  he  may  issue  subpoenas,  as  upon  the  trial  of  an  action.  He  may. 
upon  the  application  of  any  claimant,  and  for  good  cause  shown,  adjourn  the 
hearing,  from  time  to  time,  but  not  more  than  thirty  days  in  all.  After 
Ibearing  the  allegations  and  proofs  of  all  the  claimants,  he  must  decide  the 
'daimsi  and  enter  an  order  accordingly.    If  no  claim  is  filed ;  or  if  the  right 
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to  the  surplus  money,  or  any  part  thereof,  is  not  established,  to  the  satisfao 
tion  of  the  justice,  as  prescribed  in  this  section ;  any  person,  whose  claim 
was  not  determined  upon  the  hearing,  may  file  a  claim  thereto,  at  any  time 
before  the  expiration  of  a  year  from  the  return  of  the  warrant ;  and,  there- 
upon, the  justice  must  proceed,  as  prescribed  in  this  section  with  respect  to 
a  claim  filed  within  the  ten  days. 

§  8094.  Id. ;  when  no  claim  made  withina  year.  If,  at  the  expiration 
of  one  year  after  the  return  of  the  warrant,  any  portion  of  the  surplus  re- 
mains, a  claim  to  which  has  not  been  established  to  the  satisfaction  of  the 
justice,  pursuant  to  the  provisions  of  the  last  section,  the  justice  must  pay  it, 
for  the  benefit  of  the  poor  to  the  officer  to  whom  a  fine  or  penalty  is  to  be 
paid  for  the  benefit  of  the  poor,  as  prescribed  in  section  2875  of  this  act; 
and,  thereupon,  all  persons  are  forever  barred  from  any  claim  thereto.  But 
if  a  claim,  filed  as  prescribed  in  the  last  section,  remains  undetermined  at 
the  expiration  of  the  year,  the  justice  must  determine  it  within  ten  da^ 
thereafter ;  and,  for  that  purpose,  he  must  retain  the  surplus  in  his  hands 
until  the  determination. 

§  3005.  Order  npon  claim  for  soxplns ;  appeal  tbereErom.  An  appeal 
from  an  order  determining  a  claim,  as  prescribed  in  the  last  two  sections, 
may  be  taken  to  the  county  court,  by  a  claimant,  within  ten  days  after  the 
making  of  the  order,  as  from  a  judgment  of  a  justice  in  an  action  to  recover 
a  sum  equal  to  the  claim ;  and  the  proceedings  thereupon  are  the  same, 
except  that  an  undertaking  is  not  necessary  for  any  purpose.  Upon  such 
an  appeal,  each  other  claimant,  whose  interest  is  affected  by  the  order  ap- 
pealed from,  must  be  made  a  respondent.  If  there  is  no  such  claimant,  the 
officer  entitled  to  the  surplus  must  be  made  respondent ;  but  costs  cannot  be 
awarded  against  him,  unless  he  appears  upon  the  appeal ;  in  which  case, 
the  costs  are  in  the  discretion  of  the  appellate  court.  Where  an  appeal, 
taken  as  prescribed  in  this  section,  is  perfected,  the  county  judge  may,  in 
his  discretion,  make  an  order  extending  the  time,  within  which  payment  of  ^ 
the  surplus  must  be  made,  as  prescribed  in  the  last  section,  and  staying  pay- 
ment accordingly.  Unless  such  an  order  is  made,  and  a  copy  thereof  is 
served  upon  the  justice,  payment  must  be  made  as  prescribed  in  the  last 
section,  notwithstanding  the  appeal ;  and  upon  proof  of  the  payment,  the 
appeal  must  be  dismissed.  "Where  an  appeal  is  taken  to  the  supreme  court, 
from  the  determination  of  the  county  court,  the  county  judge,  or  a  justice  of 
the  supreme  court  may  make  a  like  order,  and  with  like  effect. 

§  8096.  ProceedingB  upon'  decision  in  flavor  of  person  answering. 

If  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  where  the  issues 
are  tried  by  jury,  is  in  favor  of  the  person  answering,  it  must  fix  the  value 
of  each  animal  seized.  If  the  justice  or  the  jiury  ffnd  that  the  seizure  was 
malicious,  and  without  probable  cause,  deicsion  or  the  verdict  must  assess 
the  damages  sustained  by  the  person  answering,  by  means  of  the  seizore 
and  detention.  The  justice  must  thereupon  make  a  final  order,  awarding 
to  the  person  so  answering,  the  return  of  the  animal  or  animals  so  seized,  or 
the  value  thereof  if  a  return  cannot  be  had. ;  together  with  his  costs,  at  the 
rates  allowed  by  law  in  an  action  brought  before  him  to  recover  a  chattel ; 
and,  also,  twice  the  sum  assessed  as  his  damages,  if  any.  Thereupon  a 
warrant  must  be  issued  by  the  justice  to  a  constable,  to  the  same  effect,  as 
an  execution  issued,  in  an  action  to  recover  a  chattel,  upon  a  judgment  in 
favor  of  the  defendant,  where  the  chfi.iT'd  has  not  been  delivered  to  him ; 
and  each  provision  of  this  chapter^  reiaung  to  a  judgment  and  an  execution 
in  such  a  case,  applies  to  a  fine't  ora<?r  made^  and  a  warrant  issued  there- 
upon, as  prescribed  in  this  section. 
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§  3097.  Demand  of  posseasioii  before  trial ;  proceedings  tb  : 

A.t  any  time  after  the  precept  is  issued,  and  before  the  commencem  : 
trial,  the  owner  of  any  animal  seized  may  file  with  the  justice 
demand  of  the  possession  thereof.    Thereupon  he  is  entitled  to  tl  ! 
sion,  upon  complying  with  the  followinff  terms : 

1.  He  must  pay  to  the  justice,  for  the  use  of  the  petitioner,  th 
the  proceedings,  to  the  time  of  filing  the  demand,  as  prescribed 
vision  first  of  section  3092  of  this  act,  and,  also,  the  sums  payable  o 
of  each  animal,  whereof  possession  is  so  demanded,  as  prescribed    i 
vision  thii'd  of  the  same  section ;  which  sums  must  be  6xed  by  th 
after  hearing  the  allegations  and  proofs  of  the  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  eacl 
whereof  possession  is  so  demanded. 

3.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty  is  t( 
for  the  benefit  of  the  poor,  as  prescribed  in  section  2875  of  this 
claimant  must  also  pay  to  the  justice,  for  the  petitioner's  use,  the  si  : 
lied  therein  on  account  of  each  animal,  whereof  possession  is  so  de  i 

4.  The  claimant  must  also  prove,  to  the  satisfaction  of  th^  justice 
davit  or  other  competent  evidence,  that  he  is  the  owner  of  eacl 
whereof  possession  is  so  demanded.    Each  person  who  has  appea  i 
have  notice  of,  and  may  oppose,  the  claim. 

§  3098.  Id. ;  when  animal  wtlfnlly  set  at  large  by  ttiird  pdra< 

where,  in  a  case  specified  in  the  last  section,  the  person  filing  a  I 
presents  therewith  to  the  justice  sufficient  proof,  by  affidavit  or  o1 1 
that  the  running  at  large,  herding,  pasturing,  or  trespassing,  h  \ 
whereof  the  animal  pr  arimals^  of  which  he  demands  possessi<  i 
seized,  was  caused  by  the  wilful  act,  intended  to  effect  that  object,  < : 
son  other  than  the  owner  $  and  also  makes  the  proof  specified  in  sul 
fourth  of  that  section ;  he  is  entitled  to  possession,  pursuant  to  his  * 
upon  paying  to  the  petitioner,  or  to  the  justice  for  his  use,  a  reasona : 
to  be  fixed  by  the  justice,  after  hearing  the  allegations  and  prooi  • 
parties,  as  compensation  for  the  care  and  keeping  of  the  animal  or  i 
whereof  possession  is  so  demanded,  and  without  paying  any  othi 
specified  in  the  last  section. 

§  3099.  Action  by  owner  in  such  a  case.    The  owner  of  an 
seized  in  consequence  of  a  wilful  act  specified  in  the  last  sectic 
recover,  in  an  action  against  the  person  who  committed  it,  all  damflj 
tained  by  him,  in  consequence  thereof,  including  the  sum  paid  in  <: 
recover  possession  of  the  animal,  as  prescribed  in  the  last  section ; 
addition  thereto,  the  sum  of  twenty  dollars  for  each  animal  seized. 

§  3100.  Action  by  petitioner  and  by  officer.  Where  the  posse  i 
an  animal  has  been  delivered,  as  prescribed  in  the  last  section  but 
action  may  also  be  maintained,  by  the  petitioner  in  the  special  proi 
before  the  justice,  against  the  person  who  committed  the  wilful 
recover,  in  addition  to  all  other  damages  sustained  by  the  plaintiff  in 
quence  of  the  wilful  act,  all  sums,  to  which  the  plaintiff'  would  hai 
entitled  out  of  the  proceeds  of  the  sale,  as  prescribed  in  section  80»^2 
act,  other  than  the  compensation  paid  for  the  care  and  keeping  of  t 
mal.  In  the  like  case,  if  the  petitioner  is  a  private  person,  the  oi 
whom  a  fine  or  penalty  is  to  be  p^id  for  the  benefit  of  the  poor,  as  pr( 
in  section  2875  of  this  act,  may  maintain  an  action  against  the  pers 
committed  the  wilful  act,  to  recover  the  penalties  to  which  the  j 
would  have  been  entitled,  out  of  the  proceeds  of  the  sale,  as  prescr 
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that  subdivision.  Neither  of  the  actions  specified  in  this  or  the  last  section 
is  affected  by  the  pendency  of,  or  the  recover  of  judgment  in,  either  of  the 
others. 

§  3101.  Demand  of  posaession  after  final  order  and  before  aale.    A 

person,  entitled  to  demand  the  possession  of  an  animal,  as  prescribed  in 
section  3007  of  this  act,  who  did  not  appear  upon  the  return  of  the  precept, 
or  upon  the  trial,  may  file,  with  the  justice,  a  written  demand  of  the  po3- 
F^^ssion,  at  any  time  after  the  final  order,  and  not  less  than  three  days  before 
tne  time  appointed  for  the  sale ;  and,  thereupon,  he  is  entitled  to  the  pos- 
session, upon  complying  with  the  following  terms: 

1.  He  must  furnish,  by  affidavit  or  other  competent  evidence,  a  sufficient 
excuse,  to  the  satisfaction  of  the  justice,  for  his  failure  to  appear. 

2.  He  must,  in  all  respects,  comply  with  the  provisions  of  section  3097  of 
this  act ;  except  that  it  is  necessary  for  him  to  pay  only  one-half  of  the  jus« 
tice's  fee,  as  prescribed  in  subdivision  second  of  that  section ;  and  one-half 
of  the  fees  payable  to  the  petitioner,  for  the  seizure  of  each  animal,  as  pre^ 
scribed  in  subdivision  third  of  section  3092  of  this  act. 

§  3102.  Order  upon  demand  of  poaseeaion;  appeal  there&ont 
Where  a  demand  for  the  return  of  the  possession  of  an  animal  is  filed,  as 
prescribed  in  either  of  the  last  five  sections,  the  justice  must,  at  the  request 
of  either  party  thereto,  make,  and  enter  in  his  minutes,  an  order  determin- 
ing the  same.  An  appeal  from  such  an  order  may  be  taken  to  the  county 
court,  by  the  person  making  the  demand,  or  by  either  party  to  the  special 
proceeding,  at  any  time  before  the  final  order  in  the  special  proceeding  is 
made ;  and  each  person  or  party  so  entitled  to  appeal,  must  be  maoe  a 
respondent  upon  an  appeal  taken  by  one  of  the  others.  The  appeal  must 
be  taken  in  like  manner,  as  an  appeal  from  a  judgment  of  the  justice  in  an 
action  to  recover  a  chattel ;  and  the  proceedings  thereupon  are  the  same, 
except  as  otherwise  prescribed  in  the  next  section. 

§  3103.  Id  ;  stay  of  proceedings.  An  appeal  from  an  order,  specified 
in  the  last  section,  is  not  effectual  for  any  purpose,  unless  the  appellant  pro- 
cures from  the  countv  judge  an  order,  directing  a  stay  of  the  proceedmgs 
upon  the  petition,  and  a  stay  of  the  execution  of  the  order  appealed  from, 
and  files  it  with  the  justice,  within  the  time  allowed  for  the  appeal.  The 
order  may  be  granted  or  refused,  in  the  discretion  of  the  county  judge,  or 
granted  upon  such  terms,  as  to  security  or  otherwise,  as  he  thinks  proper; 
and  it  may  be  vacated  or  modified,  either  absolutely,  or  imless  further 
security  is  given,  in  his  discretion. 

§  3104.  Appeal  from  final  order.  'Within  ten  days  after  a  final  order 
upon  a  petition  is  made,  as  prescribed  in  this  title,  an  appeal  therefrom  may 
be  taken  by  the  petitioner,  or  by  the  person  answering,  in  like  manner  as  an 
appeal  from  a  judgment  of  the  justice  in  an  action  to  recover  a  sum  of 
money,  equal  to  the  value  of  the  animal  or  animals,  and  the  proceedings 
thereupon  are  the  same,  except  as  otherwise  prescribed  in  the  next  section. 

§  3105.  Id ;  by  claimant ;  stay  of  proceedings  and  delivery  of  pos- 
session. An  appeal  f}om  a  final  order,  taken,  as  prescribed  in  the  last 
section,  by  the  person  answering,  is  not  effectual  for  any  purpose,  unless  the 
appellant  files,  with  the  notice  of  appeal,  an  order  of  the  county  judge,  or, 
if  he  is  absent  from  the  county,  a  justice  of  the  supreme  court,  reciting 
that  the  appeal  has  been  perfected,  and  that  security  has  been  given  there- 
upon, as  prescribed  in  this  section,  and  directing  a  stay  of  proceedings 
upon  the  final  order  appealed  from,  and  that  the  possession  of  the  anima] 
or  animals  seized  be  oelivered  to  the  appellant.    The  order  can  be  made, 

636 


Ch.  19,  Tit.  10.      STRAYS  UPON  HIGHWAYS,  ETC.        §§  3106-3109. 

only  where  an  undertaking  is  given  by  the  appellant,  as  required  for  the 
purpose  of  perfecting  an  appeal  from  a  judgment,  and  staying  the  execution 
thereof ;  and  also  an  undertaking,  in  the  same  or  another  instrument,  to 
the  effect  that,  if  the  final  order  appealed  from  is  affirmed,  or  if  the  appeal 
ie  dismissed,  the  appellant  will  pay  all  sums  which  the  justice  awards  against 
him,  upon  the  hearing,  after  the  determination  of  the  appeal,  as  prescribed 
in  the  next  section,  not  exceeding  a  sum  specified  therein ;  which  must  be, 
at  least,  twice  the  amount  of  all  the  sums,  which  might  be  deducted  from 
the  proceeds  of  the  sale,  as  prescribed  in  section  3092  of  this  act.  The 
sum  must  be  fixed,  and  the  undertaking  must  be  approved,  by  the  judge 
who  grants  the  order.  Upon  filing  the  order  with  the  justice,  the  appellant 
is  forthwith  entitled  to  the  possession  of  the  animal  or  animals  seized. 

§  3106.  FroceedingB  upon  aflEbmance.  If  the  final  order  appealed 
from  is  affirmed,  upon  an  appeal  taken  by  the  person  answering,  the  county 
court  must  appoint  a  time  and  plaice,  at  which  the  justice  must  fix  the  sums 
payable  by  the  appellant,  pursuant  to  his  undertaking.  The  justice  may 
adjourn  the  hearing  to  another  place,  and  to  another  time,  not  exceeding 
three  days  after  the  time  so  appointed.  The  justice  must  fix  the  sums  so 
payable,  as  if  a  warrant  for  the  sale  of  the  animals  seized  had  been 
returned,  and  the  proceeds  thereof  paid  to  him  by  the  constable,  as  pre- 
scribed in  section  3092  of  this  act.  The  undertakincf  upon  the  appeal  enures 
to  the  benefit  of  each  officer,  to  whom  any  sum  is  payable,  as  prescribed  in 
that  section ;  and  with  respect  to  any  of  those  sums,  the  respondent  is  a 
trustee  for  the  officer  entitled  thereto. 

§  3107.  limitation  of  action  for  seizing  animalB.  Where  an  animal 
is  seized,  upon  the  ground  that  it  was  running  at  large,  or  was  being  herded 
or  pastured,  or  was  trespassing,  contrary  to  the  provisions  of  this  title ;  and 
the  officer  or  other  person  making  the  seizure,  immediately  files  his  petition, 
and  diligently  prosecutes  the  same,  as  prescribed  in  this  title ;  an  action  to 
recover  the  animal  so  seized,  or  to  recover  damages  for  the  seizure,  or  for 
any  act  subsequent  thereto*  must  be  commenced  within  one  year  after  the 
cause  of  action  accrues. 

§  3108.  Certain  actions  cannot  be  maintained.  A  person,  to  whom 
the  precept  was  directed  by  his  name,  and  who  was  personally  served  there- 
with, or  a  person  who  has  appeared  and  answered  in  the  special  proceeding, 
or  demanded  the  return  of  any  animal  seized,  cannot  maintain  an  action 
against  the  officer  or  other  person  seizing  an  animal,  or  a  person  acting  by 
his  command  or  in  his  aid,  in  a  case  specified  in  the  last  section.  Dut^ 
except  as  specified  in  this  section,  the  owner  of  an  animal  seized  or  detained, 
under  color  of  any  provision  of  this  title,  may  maintain  an  action  to  recover 
the  animal,  or  its  value,  or  damages  for  the  seizure  or  detention,  or  for  any 
unlawful  act  subsequent  thereto,  if,  in  fact,  the  animal  was  not,  at  the  time 
of  the  seizure,  running  at  large,  or  being  herded  or  pastured,  or  trespass- 
ing, as  the  case  may  be,  as  specified  in  the  foregoing  provisions  of  this 
title. 

§  3109  Where  several  animals  are  trespassing  damages  are  entire. 
ProceedingB  in  such  case&  For  the  purpose  of  determining  the  damages 
sustained  by  the  petitioner,  where  two  or  more  animals  are  found  simultane- 
ously trespassing  upon  real  property,  owned  or  occupied  by  him,  all  the 
damage  done  by  all  the  animals  seized,  is  to  be  regarded  as  done  by  them 
jointly ;  and  the  petitioner's  remedy  therefor  is  entire,  and  must  be  enforced 
against  all  the  animals,  and  the  proceeeds  of  the  sale  thereof.  Where  differ- 
ert  persons,  who  are  known,  own  different  animals  seized,  the  precept  must 
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be  directed  to  all  of  them  by  their  names.  If  one  or  more  of  the  owners  are 
known,  and  the  others  axe  unknown,  and  cannot  be  ascertained  with  reason- 
able diligence,  the  precept  must  be  directed  to  each  known  owner,  by  his 
name,  and,  also  generally,  to  all  persons  having  an  interest  in  those  animals, 
the  owners  of  which  are  unknown.  In  a  case  specified  in  this  section,  a 
demand  of  the  possession  of  an  animal  seized  cannot  be  made,  as  prescribed 
in  section  3097  or  3101  of  this  act,  unless  it  is  made  with  respect  to  all  the 
animals  seized,  and  by  persons  entitled  to  the  possession  of  all  of  them. 
But  a  separate  demand  may  be  made,  as  prescribed  in  section  3098  of  this 
act,  by  each  owner  of  one  or  more  animals  seized  ;  in  which  case,  if  posses- 
sion is  delivered  to  him,  as  prescribed  in  that  section,  the  petitioner's  remedy 
for  his  damages  is  the  same,  with  respect  to  the  animal  or  animals,  of  which 
possession  is  not  so  delivered,  and  against  the  proceeds  of  the  sale  thereof, 
as  if  those,  whereof  possession  is  so  delivered,  had  not  been  trespassing 
upon  the  property. 

§  3110.  FroceedingB  in  other  cases,  where  there  are  different  ownan. 

Where  the  petitioner  does  not  allege,  that  the  animals  seized  were  trespass- 
ing upon  real  property  owned  or  occupied  by  him,  and  different  perscftis  own 
dinerent  animals  seized,  a  separate  special  proceeding  may  be  instituted, 
as  prescribed  in  this  title,  against  each  owner,  or  against  any  two  or  more 
owners,  with  respect  to  the  animals  owned  by  him  or  them.  Or  the  pro- 
ceedings may  be  taken  against  all  the  owners  jointly ;  in  which  case,  each 
person  to  whom  the  precept  is  directed  by  his  name,  and  each  person  having 
an  interest  in  an  animal  seized,  has  the  same  right  to  demand  the  possession 
of  the  animal  owned  by  him,  and  the  same  right  to  answer  separately,  as  if 
the  special  proceeding  was  against  him  separately ;  and  the  final  order  may 
be  in  favor  of  one  or  more  of  the  persons  so  answering,  with  respect  to  the 
animal  or  animals  owned  by  him  or  them,  and  for  his  or  their  costs  ;  and 
against  the  remainder  of  the  persons  answering,  or  to  whom  the  precept 
was  directed,  or  for  the  sale  of  the  remainder  of  the  animals,  in  like  man- 
ner, as  if  the  former  persons  had  not  answered,  or  had  not  been  named  in 
the  precept.  But  the  person,  first  making  a  demand  of  the  possession  of 
any  animal  seized,  must  pay  all  the  costs  to  the  time  of  the  demand ;  and  a 
person,  subsequently  malung  a  demand,  is  excused  from  the  payment  of  any 
costs,  except  those  which  have  accrued  since  the  former  demand. 

§  3111.  Surplus  where  there  are  different  owners.  Where  proceed- 
ings are  taken  jointly  against  different  persons,  who  own  different  animals 
seized,  as  prescribed  in  either  of  the  last  two  sections,  the  surplus,  remaining 
in  the  justice's  hands,  must  be  distributed  between  them,  in  proportion  to 
the  value  of  the  animals  owned  by  each,  to  be  determined  by  the  justice. 
Any  owner  may  claim  separately  his  proportion  of  the  surplus ;  and  sec- 
tions 3093  and  3094  of  this  act  apply  to  a  claim  made,  and  to  the  disposition 
of  the  surplus  arising,  as  prescribed  in  this  section. 

§  3112.  When  one  action,  etc.,  supersedes  any  other.  Where  two  or 
more  persons,  or  an  officer  and  a  privat.e  person,  are  authorized  by  this  title, 
to  bring  an  action,  or  to  seize  an  animal,  and  4o  take  the  proceedings  pre- 
scribed in  this  title  for  the  disposition  thereof,  the  commencement  of  an 
action,  or  the  seizure  of  the  animal  by  either  of  them,  supersedes  the  right 
of  any  of  the  others  to  bring  such  an  action,  or  to  make  such  a  seizure,  with 
respect  to  the  animal  seized,  or  in  question  in  the  action.  But  the  justice  may, 
in  his  discretion,  allow  an  officer  or  other  person,  who  is  interested  in  the 
recovery,  or  in  the  application  of  the  proceeds  of  the  sale,  to  appear  in  the 
action  or  special  proceeding,  for  the  purpose  of  protecting  his  interest,  and 
to  take  such  part  of  the  proceedings  therein,  as  tne  justice  thinks  proper. 
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^§  3113.  Rights  of  ofBcer  when  private  person  foils  to  prosecute. 

"Wnere  a  seizure  is  made  by  a  private  person,  as  prescribed  in  this  title,  and 
the  possession  of  an  animal  seized  is  abandoned  by  him,  without  filing  a 
petition ;  or  where  an  action,  brought  by  a  private  person,  as  prescribed  in  this 
title,  is  settled  or  discontinued  by  the  plaintiff;  the  officer,  to  whom  a  penalty 
is  payable,  as  prescribed  in  section  3083  of  this  act,  or  in  subdivision  fourth  of 
section  3092  of  this  act,  may,  unless  he  has  assented  to  the  abandonment, 
settlement,  or  discontinuance,  maintain  an  action  against  the  owner  of  the 
animal  in  question,  to  recover  the  penalty  so  payable  to  him ;  and  upon  proof 
of  the  facts,  which  would  have  entitled  the  plaintiff  in  the  former  action,  or 
the  petitioner  in  the  special  proceeding,  to  recover,  he  is  entitled  to  judgment 
accordingly. 

§  3114.  Person  having  a  special  property  deemed  owner.  When  a 
person  is,  at  the  time  of  the  seizure,  entitled  to  the  possession  of  an  animal^ 
as  against  the  general  owner  thereof,  by  virtue  of  a  special  property  therein, 
he  is  deemed,  lor  all  the  purposes  of  this  title,  the  owner  thereof. 

§  3115.  Agent  may  act  for  his  principal  The  duly  authorized  agent  of 
the  owner  or  person  entitled  to  the  possession  of  an  animal,  as  specified  in  the 
last  section,  may,  in  his  own  name,  answer,  make  any  demand,  or  take  any 
other  proceeding,  which  the  owner  or  person  so  entitled  may  take,  as  prescribed 
in  this  title. 


TITLE  XI. 


Pnmsums  specidUy  rdating  to  courts  of  Justices  of  the  peace  in  the  dtp  qf 

Brooklyn. 

Bacmov  3116.  Justice  in  sixth  district  must  be  an  attorney. 
8117.  Justices'  juiisdiction  in  Brooklyn  extended. 

3118.  Justices  to  receive  salaries  in  lieu  of  fees ;  to  account  and  pay  over  fees 
monthly. 

8119.  Clerk  ;  how  appointed ;  salary ;  bond. 

8120.  Duties  of  clerk. 

3121.  Interpi*eter  for  police  court,  and  for  first,  second,  and  third  districts. 

8122.  Id. ;  for  fouHh  and  fifth  districts. 

8123.  Id. ;  for  sixth  disti'ict. 

8124.  Common  council  mav  api)oint  additional  interpreters. 

8125.  Common  council  to  designate  attendants,  etc. 

8126.  When  pjlaintiff  may  serve  complaint  with  summons ;  proceedings  thereui)0iu 

8127.  Jury  trial ;  when  and  how  demanded. 

8128.  Setting  aside  default,  etc. 

8129.  Additional  costs  upon  recovery  of  ^00. 

8130.  Id. ;  when  defendant  recovers  judgment. 
S131.  Costs  in  action  by  working  woman. 

8132.  Costs  upon  adjournment. 

8133.  Application  oif^other  provisions.    Holding  court  opea 

?S116.  Justice  in  sizth  district  miist  be  an  attorney.  A  person  shall 
hold  the  office  of  justice  of  the  peace  for  the  sixth  judicial  district  of  the. 
city  of  Brooklyn,  unless  he  has  been  regularly  admitted  to  practice  as  an  attor- 
ney and  counsellor  at  law,  in  the  courts  of  record  of  the  State. 

§  3117.  Justices'  jurisdiction  in  Brooklyn  extended.  In  addition  to  the 
jurisdiction  conferred  generally  by  law,  upon  justices  of  the  peace,  each  justice 
of  the  peace  of  the  city  of  Brooklyn  has  civil  jurisdiction,  as  prescrioed  in 
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subdivisions  first,  second,  third,  fourth,  and  seventh  of  section  2862  of  this 
act,  where  the  sum  claimed,  or  the  value  of  a  chattel,  or  of  all  the  chattels 
claimed,  toget})er  with  the  damages  claimed,  if  any,  does  not  exceed  two 
hundred  and  fifty  dollars. 

§  8118.  Justices  to  receive  salaries  in  lien  of  fees ;  to  account  and 
pay  over  fees  monthly.  In  an  action  or  a  special  proceeding  before  a  justice 
of  the  peace  of  the  city  of  Brooklyn,  costs  must  be  awarded  and  collected, 
as  in  a  like  action  or  special  proceeding  before  another  justice ;  but  the  justice 
shall  not  retain,  to  his  own  use,  any  costs,  or  any  fee,  or  other  reward  for  his 
services,  except  in  a  special  proceemng,  instituted  as  prescribed  in  title  second 
of  chapter  seventeenth  of  tlus  act.  Each  of  those  justices  must,  between  the 
first  and  tenth  days  of  each  month,  render  to  the  Comptroller  of  that  city  an 
account,  verified  by  his  oath,  of  all  costs,  fees,  fines,  penalties,  and  other  money, 
collected  or  received  by  him,  by  virtue  of  his  office,  during  the  preceding 
month ;  except  for  damages  awarded,  or  costs  actually  paid  to  a  party  to  a  civil 
action,  or  special  proceeding ;  costs,  actually  paid  to  another  officer,  in  such 
an  action  or  special  proceeding ;  and  such  fees  as  the  justice  is  entitled  to 
retain  to  his  own  use,  as  prescribe^  in  this  section.  The  justice  must  pay 
to  the  Comptroller,  at  the  time  of  so  rendering  his  account,  the  full  amount 
of  the  money  so  accounted  for.  Each  of  those  justices  is  entitled,  in  lieu 
of  all  fees  and  perquisites,  other  than  the  fees  which  he  is  so  entitled 
to  retain,  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed  by 
law. 

§  3119.  Clerk  ;  how  appointed ;  salary ;  bond.  Each  justice  of  the 
peace  of  the  city  of  Brooklyn  has  a  clerk,  who  is  nominated  by  the  justice, 
and  appointed  by  him,  subject  to  confirmation  by  the  conunon  council  of  that 
city ;  and  may  be  removed  by  the  justice  at  his  pleasure.  Each  clerk  is 
entitled,  in  lieu  of  all  fees  and  perquisites,  to  an  annual  salary,  fixed  and  to 
be  paid  as  prescribed  by  law.  Each  clerk,  before  entering  upon  the  duties 
of  his  office  must  execute  to  the  city  of  Brooklyn,  and  file  m  the  city  clerk^s 
office,  a  bond,  in  the  penalty  of  two  thousand  dollars,  with  at  least  two  sure- 
ties, approved  by  a  justice  of  the  supreme  court,  residing  in  the  second  judicial 
district ;  conditioned  for  the  faithful  performance  of  his  duties  as  clerk,  and 
V  for  the  accounting  for,  and  paying  over,  as  directed  by  law,  of  all  money 
received  by  him  as  clerk.  Any  paper,  which,  elsewhere,  must  or  may  be  filed 
with  a  justice  of  the  peace,  must  or  may,  in  the  city  of  Brooklyn,  be  filed  with 
the  clerk  of  the  proper  justice. 

§3120.  Duties  of  derk.  Each  clerk  of  a  justice  of  the  peace  of  the  city 
of  JBrooklyn  must,  under  the  direction  of  the  justice,  perform  the  following 
duties : 

1.  He  must  keep  the  docket-book,  required  to  be  kept  by  a  justice  of  the 
peace,  as  prescribed  in  sections  3140,  3141,  and  3142  of  this  act. 

2.  He  must  file,  carefully  preserve,  and  deliver  to  his  successor  in  office, 
every  paper,  delivered  to  him  to  be  filed,  as  prescribed  in  the  last  section. 

3.  He  must  certify  and  furnish,  upon  request,  and  payment  of  the  fees  pre- 
scribed by  law  therefor,  a  transcript  of  any  judgment  rendered  by  the  justice, 
or  a  copy  of  any  record  or  paper,  in  his  possession  as  clerk.  A  transcript  or 
copy  so  certified,  has  the  same  effect,  and  must  be  received  in  evidence  in  like 
manner,  as  if  it  was  certified  by  the  justice,  by  or  before  whom  the  judgment 
was  rendered,  or  the  proceeding  was  taken. 

4.  Upon  the  request  of  a  person  entitled  thereto,  he  must  issue,  in  like 
manner  and  with  like  effect  as  the  justice  might  issue  the  same,  a  summons 
in  a  civil  action  brought  before  the  justice ;  or  a  subpcena  in  such  an  action, 
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or  in  a  civil  speeial  proceeding  bionght  before  the  jofltice ;  or  an  exeention 
against  property,  upon  a  judgment  rendered  by  the  justice. 

6.  If  the  justice  is  absent,  upon  the  return  of  a  mandate  in  a  civil  action 
or  special  proceeding,  or  at  the  time  or  place  to  which  the  trial  or  hearing 
is  adjourned,  and  the  case  is  not  one,  where  it  is  specially  prescribed  by  law^ 
that,  if  the  justice  is  absent,  another  justice  of  the  same  city  must  take  cog- 
nizance thereof,  the  clerk  may,  and  upon  the  application  of  either  party,  na 
must  adjourn  the  cause,  from  time  to  time,  until  the  justice  attends;  and 
thereupon  the  action  or  special  proceeding  does  not  abate,  in  consequence  of 
the  justice's  absence.  But  the  cause  shall  not  to  be  so  adjourned,  for  a  longer 
period  than  six  days,  at  one  time,  except  with  the  consent  of  both  parties. 

6.  He  must  account  for,  under  oath,  and  pay  to  the  Comptroller  of  the  dty 
of  Brooklyn,  between  the  first  and  tenth  days  of  each  month,  all  fees,  fines^ 
pienalties,  and  other  money,  collected  or  received  by  him  as  clerk,  durinfi^ 
the  preceding  month ;  except  as  specified  in  section  3118  of  this  act,  witE 
respect  to  the  account  to  be  rendered  by  the  justice. 

7.  He  must  perform  such  other  duties,  not  inconsistent  with  this  act,  as 
are  required  of  him  by  the  justice. 

§  3121.  Interproter  for  police  court,  and  for  fizBt»  second  and  fhlrA 
districta  There  is  an  interpreter  for  the  police  court  of  the  city  of  Brook- 
lyn, and  the  justices'  courts  of  the  first,  second,  and  third  districts  of  that 
city,  who  is  appointed,  and  may  be  removed  at  pleasure,  by  the  justices  dl 
those  courts,  or  a  majority  of  them.  He  is  entitled  to  an  annual  salary, 
fixed  and  to  be  paid  as  prescribed  by  law. 

§3122.  Id.,  for  fourth  and  fifth  distrlcta  There  is  an  interpreter  for  the 
justices'  courts  of  the  fourth  and  fifth  districts  of  the  city  of  Brooklyn,  who 
is  appointed,  and  may  be  removed  at  pleasure,  by  the  justices  of  the  peace 
of  those  districts.  He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid 
as  prescribed  by  law. 

§  3123.  Id.,  for  sizth  districts  There  is  an  interpreter  for  the  justice's 
court  of  the  sixth  district  of  the  city  of  Brooklyn,  who  is  appointed  by  the 
justice  of  the  peace  of  that  district,  subject  to  confirmation  by  the  common 
council,  and  may  be  removed  by  that  justice  at  his  pleasure.  He  is  entitled 
to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

§  3124.  Common  conncil  may  appoint  additional  intecpretexB.    The 

conunon  council  of  the  city  of  Brooklyn  may,  where  it  deems  it  necessary, 
upon  the  request  of  a  justice,  appoint  one  or  more  interpreters  for  justices* 
courts  in  that  city,  in  addition  to  those  provided  for  in  the  last  three  sec* 
tions ;  fix  their  salaries ;  and  prescribe  the  court  or  courts  which  they  must 
attend*  An  officer,  so  appointed,  may  be  removed  by  the  common  council, 
for  cause. 

§  3125.  Common  conncU  to  designate  attendants,  etc.  The  common 
council  of  the  city  of  Brooklyn  may  designate  one  or  more  policemen,  or 
constables,  to  attend  each  of  the  justices'  courts  in  that  city.  The  common 
council  may,  by  ordinance  or  otherwise,  fix  and  define  their  duties  in  and 
about  those  courts,  and  may  allow  them  such  compensation,  in  lieu  of  all 
fees  and  perquisites,  as  it  deems  proper. 

§  8126.  When  plaintiff  may  serve  complaint  with  smnmons ;  pro* 
caadlnen  therenpon.  In  an  action  brought  in  a  justice's  court  of  the  city 
of  Brookl3rn,  to  recover  upon  and  for  the  breach  of  a  contract  eicpress  or 
implied,  the  plaintiff  may  serve  upon  the  defendant,  with  the  summons,  and 
in  like  manner,  a  copy  of  a  written  complaint,  verified  in  like  manner  as  a 
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ireiified  pleading  in  Uie  sapreme  court.  In  that  case,  unless,  the  defendant, 
iipon  the  return  of  the  sununons ;  or,  if  the  cauee  has  been  adjourned  by 
the  clerk,  as  prescribed  in  subdivision  fifth  of  section  8120  of  this  act,  at  the 
time  to  i^hioi  it  was  adjourned ;  files  a  written  answer,  verified  in  like 
manner,  denying  one  or  more  material  allegations,  or,  generally,  each  allegar 
tion  of  the  complaint,  or  setting  forth  new  matter,  constituting  one  or  more 
defenses,  or  counter-claims,  the  justice  must  render  judgment  iu  favor  of 
the  plaintiff,  for  the  sum  claimed  in  the  complaint,  with  costs,  without  put- 
ting the  plaintiff  to  any  proof.  The  provisions  of  this  section  apply,  where  the 
action  is  against  two  or  more  defendants  jointly  indebted,  and  the  summons 
and  a  copy  of  the  complaint  are  served  upon  one  or  more,  but  not  upon  aU  of 
them ;  in  which  case,  judgment  may  be  taken,  as  prescribed  in  this  section, 
against  all  the  defendants,  in  like  manner  and  with  like  effect,  as  a  judg- 
luent  taken  as  prescribed  in  section  8020  of  this  act. 

§  8127.  Jxay  trial ;  when  and  how  demanded.  In  an  action  in  a 
Justice's  court  of  the  city  of  Brooklyn,  a  trial  by  jury  is  waived,  unless  a 
p^y  demands  it,  at  a  time  when  an  issue  of  fact  is  joined,  and  at  the 
aune  time  deposits,  with  the  clerk,  one  dollar  and  fifty  cents,  for  the  jurors* 
fees,  and  also  one  dollar  and  twenty-five  cents,  for  the  officer's  fees  for  notlfy- 
jng  the  jurors,  and  takins^  charge  of  the  jury.  Where  a  jury  trial  is  so 
^manded,  the  trial  may  be  adjourned  until  a  time  fixed  for  the  return  ct 
ate  venire. 

§3128.  Setting  aaide  debolt,  eta  A  justice  of  the  peace  of  the  city 
cf  Brooklyn  may,  in  his  discretion,  at  any  time  within  twenty  days  after  a 
Judgment  has  been  rendered  by  him,  upon  the  defendant's  default  in  appear- 
Uf  upon  the  return  of  the  summons,  or  at  the  trial ;  and  upon  such  reason- 
^Ue  notice  to  the  plaintiff,  or  his  attorney,  as  the  justice  thinks  proper,  make 
an  order,  opening  the  default ;  allowing  the  defendant  to  appear  and  defend 
ilie  action ;  and  setting  aside  the  judgment,  or  staying  proceedings  thereon. 
The  justice  may,  in  h£  discretion,  impose,  as  a  condition  of  making  such 
an  order,  the  payment  by  the  defendant  to  the  plaintiff  of  a  fixed  sum,  not 
exceeding  ten  dollars,  as  costs.  He  may  also  require  the  defendant  to  give 
an  undertaking  to  the  plaintiff,  in  a  sum  fixed  by  the  justice,  with  one  or 
more  sureties,  to  the  effect  that  the  defendant  will  pay  the  amount  of  any 
judgment,  that  may  be  rendered  against  him  in  the  action.  The  justice 
may  also  direct  that  the  judgment,  and  a  levy,  if  any,  made  by  virtue  of 
an  execution  issued  thereupon,  stand  as  security  for  any  judgment,  which 
Die  plaintiff  may  ultimately  recover  before  him. 

§  8129.  Additional  costa  upon  reooveiy  of  $100.  In  an  action  brought 
in  a  justice's  court  of  the  city  of  Brooklyn,  where  the  plaintiff,  or  a  defend- 
ant interposing  a  counter-claim,  recovers  a  judgment  for  one  hundred  dol- 
lars or  more,  the  prevailing  party,  if  he  is  entitled  to  costs  in  the  action, 
recovers  the  following  sums  as  costs,  in  addition  to  the  costs  allowed  by  title 
ninth  of  this  chapter : 

1.  Where  the  inverse  party  fail  to  appear  upon  the  return  of  the  sommonsi 
<«  at  the  trial,  seven  dollars. 

2.  Where  a  trial  is  had,  twelve  dollars. 

§  3180.  Id. ;  -wbmi  defendant  reoovem  judgment.  A  defendant,  who 
recovers  judgment  in  an  action  in  a  justice's  court  of  the  city  of  Brooklyn, 
wherein  the  complaint  demands  judgment  for  one  hundred  dollars  or  more, 
<^  the  recovery  of  one  or  more  chatt^  the  value  of  which,  as  stated  in  the 
complaint,  together  with  the  damages  claimed,  if  any,  is  one  hundred  dol- 
lars or  more,  recovers  the  following  sums  as  costsy  in  addition  to  the  eoefai 
albwed  lyytifle  ninth  of  this  chapter: 
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1.  If  fhe  judgment  was  rendered  without  a  trial,  seven  dollars. 
3.  U  the  judgment  was  rendered  after  a  trial,  ten  dollars. 
But  this  section  does  not  apply  to  a  case,  where  the  defendant  is  entitled 
to  the  costs  specified  in  tho  last  bection. 

§  8131.  AotioM  for  wages  by  a  female.  In  an  action  brought  in  a 
justices'  court  of  the  city  of  Brooklyn  to  recover  a  sum  of  money,  for 
wages  earned  by  a  female  employe  other  than  a  domestic  servant,  or  for 
material  furnished  by  such  employe  in  the  course  of  her  employment,  or 
in  or  about  the  subject  matter  thereof,  or  for  both,  the  plaintiff,  if  entitled 
to  costs,  recovers  the  sum  of  ten  doUai-s  as  costs  in  addition  to  the  costs 
allowed  by  title  ninth  of  this  chapter,  unless  the  amount  of  damages 
recovered  is  less  than  ten  dollars,  in  which  case  the  plaintiff  recovers  the 
sum  of  five  dollars  as  such  additional  costs.  Where  the  employe  is  the 
plaintiff  in  such  an  action  she  is  entitled,  upon  a  settlement  thereof,  to 
the  full  amount  of  costs  which  she  would  nave  recovered  if  judgment 
had  been  rendered  in  her  favor  for  the  sum  received  by  her  upon  the 
settlement.  In  %uch  action  brought  in  said  courts  if  the  plaintiff  recover 
a  judgment  for  a  mm  not  exceeding  fifty  dollars^  exclusive  of  costs,  no 
property  of  the  defendant  shall  be  exempt  from  levy  and  sale^  by  virtue  of 
an  execution  against  property  issued  thereupon  ;  and^  if  such  an  execution 
t>  returned  wholly  or  partly  unsatisfied^  tie  clerk  must,  upon  the  applied- 
tion  of  the  plaintiff,  issue  an  execution  against  the  person  of  the  d^ndant 
for  the  sum  remaining  uncollected.  A  defendant  arrested  by  virtus  of  an 
execution  so  issued  against  her  person,  must  be  actually  confined  in  the  Jail 
and  is  not  entitled  to  the  liberties  thereof  ;  but  he  must  be  discharged  after 
having  been  so  confined  fifteen  days.  After  his  discharge  an  execution 
against  his  person  cannot  be  again  issued  upon  the  judgmenty  but  the 
Judgment  creditor  may  enforce  the  judgment  against  property  as  if  the 
executior^from  which  the  judgment  debtor  is  discharged,  had  been  returned 
without  his  being  taken.     [Am'd  Ch.  46  OF  1890.] 

§  8132.  Costs  upon  a^jonnuiient.  Where  an  application  is  made  for  a 
second  or  subsequent  adjournment  of  the  trial  of  an  action,  brought  in  a  jus- 
tice's court  of  the  city  of  Brooklyn,  after  it  has  been  once  adjourned,  the  jus- 
tice may,  in  his  discretion,  require  payment  to  the  adverse  party  of  a  sum 
not  exceeding  five  dollars,  besides  disbursements,  as  a  condition  of  granting 
the  application. 

§  8133.  Application  of  other  provisions.  Holding  cout  open.  Each 
Jnsidce  of  the  i)eace  of  the  city  of  Brooklyn  is  a  justice  of  the  peace  of  Kings 
ooonty ;  and  each  provision  of  this  act,  relating  to  the  proceedings  before  a 
Jnstice  of  the  peace  of  a  town,  applies  to  the  proceedings  before  a  justice 
of  the  peace  of  that  city,  except  as  otherwise  specially  prescribed  in  this 
title.  Each  of  those  justices  must  hold  his  court  open,  from  nine  o'clock  in 
the  morning,  until  three  o'clock  in  the  afternoon* 
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Abctiov  8145.  Certificate  in  docket-book  deposited. 

8146.  Town  or  city  derk  to  deouuid  book%  etc*  iqxm  deaths  etc^  of  jwHiMk 

8147-  Delivery  j  how  compelled. 

8148.  Entries  to  be  evidence. 

8149.  Justice  to  ftimish  copies  of  papers. 

8150.  'fidnflfer  of  action  when  juBtice's  term  eipix«8y  «Co. 

8151.  I. «  ^  when  justice  is  a  witness. 

8152.  Proceedings  upon  transfer. 

8158.  Penalty  for  not  paying  over  money.  « 

81M.  Action  on  judgement  0?  justice. 
8155   Id.  I  proof  of  judgment,  etc 

8156.  Ezecation  ot  mandate  by  private  peiBon* 

8157.  Constable  to  execute  man(uites  in  person. 

8158.  Sheriff  to  act  where  execution  of  mandate  Is  resisted. 

§  8184.  Mode  of  application  of  certain  provicdona  of  tbla  act  Where 

a  proviBion  of  this  act,  not  contained  in  this  chapter,  is  made  appEcable  to 
proceedings  before  a  justice  of  the  peace,  the  application  is  snoject  to  the 
qualification,  that  it  does  not  include  anything,  ^hich  is  repugnant  to  any 
fpecial  provision  of  law,  regulating  the  jurisdiction  or  powers  of  a  justice  of 
the  peace,  or  the  proceedings  beiore  him.  Where  a  provision,  thus  made 
applicable,  relates  to  the  fiung  of  a  paper  in  a  court,  or  with  a  clerk,  the 
paper  must,  in  an  action  or  special  proceedins^  before  a  justice  of  the  peace, 
be  filed  with  the  justice,  unless  he  nas  a  clerk  appointed  pursuant  to  law; 
and  where  it  confers  a  power  upon  a  court  or  a  judge,  the  provision,  making 
it  applicable  to  proceedings  taken  under  this  chapter,  is  to  be  construed,  as 
conferring  a  like  power  upon  the  justice,  before  whom  the  action  or  special 
proceeding  is  brought. 

§  3135.  Oenexal  requisites  of  mandates.  A  mandate,  issued  by  a 
justice  of  the  peace,  must  be  signed  by  him,  and  may  be  without  seaL  It 
must  be  entirely  filled  up,  at  the  time  when  it  is  delivered  to  an  officer  to  be 
executed,  so  as  to  have  no  blank,  either  in  the  date  thereof  or  otherwise; 
except  that  there  may  be  a  blank  in  a  subpcBna  for  the  name  of  any  or  all 
of  the  witnesses.  A  mandate,  issued  and  delivered  to  an  officer  to  be  exe- 
cuted contrary  to  this  section,  is  void. 

§  3136.  Reward  to  constable  forbidden.  A  constable  shall  not  ask  or 
receive  any  money  or  other  valuable  thing  from  any  person,  as  a  considera- 
tion, reward,  or  inducement  for  omitting  or  delaying  to  arrest  a  person,  or  to 
take  him  to  jail,  or  to  sell  property,  by  virtue  of  an  execution,  or  to  execute 
any  other  duty,  pertaining  to  his  office ;  or  any  money  or  valuable  thing, 
other  than  the  fees  expressly  allowed  to  him  by  law,  for  executing  any  duty 
pertaining  to  his  office. 

§  8137.  Justice  or  constable  not  to  huy  claim,  eta  A  justice  of  the 
peace  or  constable  shall  not,  directly  or  indirectly,  buy,  or  be  interested  in 
buying,  a  bond,  note,  or  other  demand  or  cause  of  action,  for  the  purpose  at 
bringing  an  action,  or  instituting  a  special  proceeding  before  a  justice,  founded 
thereupon ;  nor  shall  a  justice  or  a  constable,  either  before  or  after  an  action 
or  a  special  proceeding  is  commenced,  lend  or  advance,  or  agree  to  lend  or 
advance,  or  procure  to  be  lent  or  advanced,  any  money  or  other  valuable 
thing  to  any  person,  in  consideration  of,  or  as  a  reward  for,  or  an  induce- 
ment to,  the  placing,  or  having  placed  in  his  hands,  a  debt,  or  other  demand 
or  cause  of  action,  for  prosecution  or  collection. 

S  8138.  Penalty.  A  justice  of  the  peace  or  constable,  who  violates  a  pio-^ 
vision  of  the  last  three  sections,  is  guilty  of  a  misdemeanor ;  and  shall  be 
punished  accordingly.    A  conviction  also  operates  as  a  forfeiture  of  his  office. 

S  3139.  Violation  of  preceding  sections  a  defimce  to  action.    It  is  a 

defence  to  an  action,  brought  before  a  justice  of  the  peace,  that  the  demand, 
upon  which  it  is  founded,  was  bought  and  sold,  or  received  for  nrosecution, 
contrary  to  the  foregoing  provisions  of  this  title.  In  an  action  wherein  such 
a  defence  is  interfused,  if  the  plaintiff,  after  being  duly  subpoenaed  as  a 
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^tness,  fails  to  attend,  pursuant  to  the  subpcena ;  or,  if,  upon  the  trial,  or 
upon  his  examination  as  a  witness  by  virtue  of  a  commission,  he  refuses  to 
answer  any  question  pertinent  to  show  a  violation  of  either  of  those  provisioDB; 
the  justice,  besides  punishing  him,  in  a  proper  ciEtse,  for  his  failure  or  refusal,, 
must  dismiss  his  complaint.  The  testimony,  in  such  an  action,  of  the  plain- 
tiff, or  any  other  witness,  is  not  evidence,  in  a  criminal  prosecution  against 
him,  for  violating  either  of  those  provisions. 

§  8140.  Docket-book  to  be  kept  by  justice ;  entzies  tfaerein.  A  jus- 
tice of  the  peace  must  keep  a  docket-book,  in  which  he  must  enter : 

1.  The  title  of  every  action  or  special  proceeding  commenced  before  him. 

2.  The  time  when  tiie  summons,  or  the  mandate  for  the  commencement  of 
fhe  special  proceeding,  was  issued ;  with  a  statement  of  the  nature  of  the 
mandate,  and  a  memorandum  of  each  order  of  arrest,  warrant  of  attachment, 
or  requisition  to  replevy,  granted  by  him. 

8.  The  time  when  the  parties  appeared  before  him,  either  without  process, 
or  upon  the  return  of  the  summons,  or  of  the  mandate  for  the  commence- 
ment of  the  special  proceeding. 

4.  A  concise  statement  of  the  substance  of  each  oral  pleading,  or  a  memo- 
randum of  the  filing  of  each  written  pleading. 

6.  Each  adjournment ;  stating  upon  whose  application,  and  to  what  time 
and  place,  it  was  made. 

6.  The  issuing  of  a  venire ;  stating  upon  whose  application  it  was  issued, 
and  the  time  and  place  of  the  return  thereof. 

7.  The  time  when  a  trial  was  had ;  and,  if  it  was  by  a  jury,  the  names  of 
all  the  persons  returned  as  having  been  notified  to  attend  as  jurors ;  stating 
who  did  not  attend ;  who  attendee! ;  and  who  were  sworn. 

8.  The  name  of  each  witness  sworn  upon  the  trial ;  stating  at  whose  request 
he  was  sworn ;  each  objection  made  to  the  competency  of  a  witness ;  and  the 
decision  thereupon.  ■ 

9.  The  verdict  of  the  jury,  and  the  time  of  receiving  it ;  or,  if  the  juryl 
disagreed  and  were  discharged,  a  statement  of  that  fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made  by  him  in 
the  course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order ;  and  the  time  of  entering  it. 

12.  The  execution ;  the  time  of  issuing  it ;  the  kind  of  execution ;  the 
name  of  the  officer  to  whom  it  was  delivered ;  and  each  renewal  with  the 
date  thereof. 

18.  The  return  of  each  execution ;  the  time  of  the  return ;  and  a  statement 
of  any  money  paid  to  the  justice  thereupon,  and  when  and  by  whom  it  was 
paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed  in  the  county 
clerk's  office,  and  the  time  when  it  was  given. 

15.  The  appeal,  if  any ;  and  the  time  of  service  of  the  notice  of  appeal. 

§  8141.  The  same.  Each  of  the  entries,  specified  in  the  last  section, 
must  be  made  under  the  title  of  the  action  or  special  proceeding  to  which  it 
relates ;  and,  in  addition  thereto,  the  justice  may  enter  in  like  manner  any 
other  proceeding,  had  before  him  in  the  action  or  special  proceeding,  which 
he  thinks  proper  to  enter.  A  docket-book,  kept  by  a  justice,  must  be  kept 
open,  during  the  hours,  when  a  sheriff's  office  is  required  by  law  to  be  kept 
open,  for  search  and  examination  by  any  person,  upon  his  reasonable  request 
and  to  a  reasonable  extent. 

§  8142.  Iiidez  to  docket-book.  A  justice  of  the  peace  must  keep  an 
alpiabetical  index  to  all  the  judgments,  entered  by  him  in  his  docket-book ; 
and  he  must  insert  therein  the  names  of  all  the  parties  to  each  judgment, 
and  the  page  of  the  book,  where  the  judgment  is  entered. 
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t8143.  Papan  to  be  filed.    A  justice  of  the  peace  must  carefuny  file 
preserve  each  affidavit  or  other  paper,  delivered  to  him  to  be  filed  in  aa 
action  or  special  proceeding. 

§  3144.  Deposit  of  books  and  papers  with  town  or  ci^  dark.    If  a 

justice  of  the  peace,  either  before  or  after  the  expiration  of  his  term  of 
office,  removes  from  the  town  or  city  wherein  he  was  elected,  he  must  forth* 
with  deposit,  with  the  clerk  of  that  town  or  city,  his  docket-book,  and  all 
other  papers,  in  his  custody,  relating  to  an  action  or  a  special  proceeding, 
which  has  been  heard  by  him,  or  commenced  before  him.  A  justice,  who  is 
removed  from  office,  musf  make  a  like  deposit,  within  ten  days  after  receiv- 
ing notice  of  his  removal,  or  afterwards,  upon  the  demand  of  the  clerk  of 
the  town  or  city.  But  the  omission  of  the  justice  to  make  t^e  deposit,  does 
not  affect  the  validity  of  any  book  or  paper,  so  required  to  be  deposited,  of 
of  any  proceeding  t-o  which  it  relates. 

§  8145.  Certificate  in  docket-book  deposited.  A  justice  of  the  peace 
must  make,  in  each  docket-book  deposited  by  him,  as  prescribed  in  the  last 
section,  a  certificate  under  his  hand,  to  the  effect  that  each  judgment  or 
order,  entered  therein,  was  duly  rendered  or  made  as  therein  stated ;  and 
that  tiie  sum,  appearing  by  the  book  to  be  due  thereupon,  has  not  been  paid, 
to  his  knowledge. 

§  3146.  Town  or  city  derk  to  demand  books,  etc.,  upon  deatii,  eta, 
of  justice.  If  a  justice  of  the  peace  dies,  or  his  office  becomes  otherwise 
vacant,  the  town  or  city  clerk  must  demand  and  receive  all  books  and  papers, 
which  belonged  to  the  justice  in  his  official  capacity,  from  any  person  having 
them  in  his  possession. 

§  8147.  Delivery ;  how  compelled.  If  any  book  or  paper,  required  to 
be  deposited  with  the  town  or  city  clerk,  as  prescribed  in  this  title,  is  with- 
held, the  like  proceedings  may  be  had,  at  the  instance  of  the  town  or  city 
clerk,  to  compel  the  deposit  thereof,  as  are  prescribed  by  law,  where  an 
officer  refuses  or  neglects  to  deliver  a  book  or  paper  in  his  custody  as  such 
officer,  to  his  successor  in  office. 

§  3148.  ISntzies  to  be  evidence.  An  entry  made,  as  prescribed  by  law, 
in  the  docket-book  kept  by  a  justice  of  the  peace,  and  deposited  with  the 
town  or  city  clerk,  as  prescribed  in  this  title,  is  presumptive  evidence  of  the 
matters  of  fact  stated  therein;  but  the  presumption  may  be  repelled  by 
proof. 

§  8149.  Justice  to  furnish  copies  of  papers.  A  justice  of  the  peace 
must  furnish,  upon  request,  and  payment  of  his  fees,  to  any  person  inter- 
ested in  a  judgment  or  order  entered  by  him,  a  transcript  of  the  judgment 
or  order,  together  with  a  copy  of  all  the  entries  in  his  docket-book,  relating 
to  the  cause ;  a  copy  of  his  minutes  of  the  evidence  in  the  cause,  or  the  sub- 
stance of  the  testimony,  if  he  has  not  taken  minutes;  and  a  copy  of  any 
paper  on  file  in  the  cause ;  or  such  portions  thereof  as  are  required. 

§  8150.  Transfer  of  action  when  justice's  term  expires,  etc.    If  the 

term  of  office  of  a  justice  of  the  peace  is  about  to  expire,  or  he  is  about  to 
remove  from  the  town  or  city,  before  judgment  is  rendered  in  an  action,  or 
a  final  order  is  made  in  a  special  proceeding,  pending  before  him,  he  must 
previously  make  a  written  order,  reciting,  the  fact,  and  directing  the  action 
or  special  proceeding  to  be  continued  before  another  justice  of  the  same 
town  or  city,  named  in  the  order. 

^  8151.  Id. ;  when  justice  is  a  witnesa  If,  before  an  issue  of  fact  is 
joined  in  an  action  or  special  proceeding,  the  defendant,  or,  where  he  has 
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not  been  anrestedi  his  attomeTy  presents  to  the  justice  satisfactory  proof,  1^ 
affidavit,  that  the  justice,  before  whom  the  action  or  special  proceeding  ft 
pending,  is  a  material  witness  for  the  defendant,  without  whose  testimony 
ne  cannot  safely  proceed  to  trial,  setting  forth  therein  the  particular  facte 
and  circumstances,  which  he  expects  to  prove  by  him,  the  justice  must  fortibp> 
with  make  a  written  order,  directmg  the  witness  or  special  proceeding  to  bo 
continued  before  another  justice  of  the  same  town  or  city,  named  in  flia 
order. 

§  S152.  Proeeedings  upon  transfisr.  Where  an  order  is  made,  as  prt- 
86nbed  in  either  of  the  last  two  sections,  the  constable  must  forthwith  mkb 
it,  and  all  other  papers  in  the  action,  with  the  body  of  the  defendant,  if  ho 
is  under  arrest,  before  the  justice  named  in  the  order.  The  plaintiff  or 
petitioner  musf  forthwith  appear  before  that  iustice,  who  must  take  co^ni* 
zance  of  the  action  or  specitd  proceeding,  and  must  proceed  therein  as  if  ^  it 
had  been  commenced  before  him.  Costs,  recovered  in  the  action  or  special 
proceeding,  include  the  fees  allowed  by  law,  for  services  performed  by  the 
constable  and  the  justice,  before  the  transfer,  together  with  the  fees  allowed 
by  law,  for  the  proceedings  before  tihe  justice  to  whom  the  cause  is  trans- 
ferred. 

§  3168.  Penalty  fbr  not  paying  over  money.  A  justice  of  the  peace, 
who  neglects  or  refuses,  within  a  reasonable  time  after  demand,  to  pay  any 
money,  collected  by  him  in  his  official  capacity,  to  the  person  entitied 
thereto,  is  guilty  of  a  misdemeanor,  and  shall  be  punished  accordingly. 
A  conviction  also  operates  as  a  forfeiture  of  his  office. 

§  3164.  Action  on  judgment  of  justice.  In  an  action  upon  a  judgment 
1^  a  justice  of  tiie  peace,  brought  in  the  county  wherein  it  was  rendered, 
within  five  years  idTter  the  rendition  thereof,  against  a  defendant  upon 
whom  the  summons  was  personally  served,  no  costs  can  be  recovered,  except 
where  the  justice,  who  rendered  the  judgment,  is  dead,  or  out  of  office,  or 
otherwise  incapable  of  acting ;  or  has  removed  from  the  county ;  or  where 
one  of  the  parties  has  died ;  or  where  the  docket  of  the  judgment  has  been 
lost  or  destroyed. 

6  3166.  Id ;  proof  of  judgment,  eta  In  an  action  brought  upon  a 
judgment  of  a  justice  of  the  peace,  who  is  dead,  or  out  of  office,  or  otherwise 
mcapable  of  acting ;  or  has  removed  from  the  county ;  or  cannot  be  found 
therein ;  the  original  docket-book  of  the  justice  is  presumptive  evidence  of 
any  mattcor  entered  therein,  as  prescribed  by  law ;  but  the  presumption  may 
be  repelled  by  proof.  If  the  docket-book  is  lost  or  destroyed,  or  if  it  cannot 
be  produced,  fdter  reasonable  effort  to  obtain  it,  the  like  proof  may  be 
given,  respecting  the  recovery  of  the  judgment,  as  upon  any  other  questiont 
of  f  act, 

§  8166.  Ezecntlon  of  mandate  by  private  peraon.  A  justice  of  the 
peace,  who  issues  any  mandate,  authorized  by  tills  chapter,  except  a  venire, 
may,  at  the  request  of  the  paity,  whenever  he  deems  it  expedient  so  to  do, 
empower,  by  a  written  authority  indorsed  upon  the  mandate,  any  propei 
person  of  full  age,  not  a  party  to  the  action,  to  serve,  or  otherwise  execute 
it.  For  that  purpose,  the  person  so  empowered  has  all  the  power  and 
authority,  and  is  subject  to  all  the  obligations  and  liabilities,  of  a  constable  ; 
and  his  return  is  evidence  in  like  manner  as  a  constable's  But  a  person  ao 
empowered  is  not  entitled  to  any  fee  or  reward  for  his  services. 

§  8167  Constable  to  esMcnte  mandates  in  penson.  A  constable,  to 
whom  a  mandate  is  directed  and  delivered  as  prescribed  in  this  chaptet^ 
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must  execute  it  in  person,  puzBaant  to  the  tenor  thereof.  He  cannot  aist  by 
deputy  in  such  a  case. 

§  3158.  Sheriff  to  act  wbare  eizeciitloii  of  mandate  ia  vaaMed.    If  a 

eonstable,  to  whom  a  mandate,  issued  by  a  justice  of  the  peace,  is  directed 
and  delivered,  finds,  or  has  reason  to  apprehend,  that  resistance  will  be 
made  to  the  execution  thereof,  he  may  deUver  it  to  the  sheriff  of  the  conniy, 
with  a  written  certificate  stating  the  facts,  and  requiring  the  sheriff  to  exe- 
cute it.  Thereupon  the  sheriff  must  execute  the  manoate ;  and  he  is  sub- 
ject to  all  the  liabilities  attaching  to  a  constable  in  executing  it.  Sections 
104, 105,  and  106  of  this  act  apply  to  a  mandate  delivered  to  a  sheriff^  aa 
prescribed  in  this  section. 
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CHAPTER  XX. 

PROVISIONS  EELATINQ  TO  CERTAIN  COURTS  IN  CITIES,  AND 

THE  PROCEEDINGS  THEREIN. 

TITLE      L— ThB  MARINB  OOURT  OP  THB  CITT  OF  NbW  YoRK. 

TITLE   II. — Thb  mayor's  court  of  thb  citt  of  Hudson,  and  thb  bb* 

OORDBRS'  COURTS  OF  THB  CITIBS  OF  UtICA  AND  OSWBQO. 

TITLE  HI. — Thb  city  court  of  Yonkbrs. 

TITLE  IV.^Thb  district  courts  of  thb  cmr  of  Nbw  York,  AkSJ>  thb 

justicbs'  courts  of  thb  CITIBS  OF  Albant  and  Trot. 

TITLB   V.^Thb  municifal  court  of  thb  citt  of  Rochbstbr 


TITLE  L 
The  maHne  court  qf  the  eUy  qf  New  Torh. 

Abxiccb  1.  ProvUdoD0  generally  applicable  to  proceedings  in  the  court 

%  Provisionfl  exdumvely  applicable  to  the  prooeedingB,  other  than  appealsy  in  an 

ordinary  action. 
Z.  Pnmsions  exclusively  applicable  to  the  proceedinga^  other  than  appeals^  Sn 

certain  marine  causes. 
4.  Appeals  to  and  from  the  general  term  of  the  oourt. 

ARTICLE  FIRST. 

PftOTlBIDHS  CnVBBALLT  IFPUOABUI  TO  PBOCnBDOrCMI  OT  THB  OoUBT. 

flBonov  8169.  Provirions»  applying  generally  to  courts  of  record,  subject  to  oertalii  quail* 

ficaiions. 

8160.  Certain  sections  inapplicable  to  the  court. 

8161.  lime  for  service  of  notices. 

8162.  Service  of  notice  of  trial;  filing  of  note  of  Issue. 

8163.  When  court  may  relieve  from  miprisonment. 

8164.  Money ;  how  paid  into  the  court. 

§  S159.  FrovlsioiiB,  applying  generally  to  eonrts  of  reoord,  salgeot 
to  oertain  qnaliflcationa.  Each  of  the  foregoing  provisions  of  this  act, 
which  is  made,  by  chapter  twenty-eecond  of  this  act,  applicable  to  the  marine 
court  of  the  city  of  New  York,  or  generally  to  courts  of  record,  is  subjett  to 
the  qaalifications  and  exceptions  expressed  or  plainly  implied  in  this  title. 

8  8160.  Certain  sections  inapplicable  to  the  conrt  Sections  438  and 
608,  section  611  to  619,  both  inclusive,  and  sections  636,  827, 1013,  and  1015 
of  this  act  do  not  apply  to  an  action  or  a  special  proceeding  brought  in  the 
marine  court  of  the  city  of  New  York,  or  before  a  justice  thereof,  or  to  any 
proceeding  therein.  Section  8268  and  3269  of  this  act  do  not  apply  to  an 
action  in  tne  court,  prosecuted  as  prescribed  in  article  third  of  this  title ;  or 
lAere  an  nndertaking  has  been  given  as  prescribed  in  section  8165  of  this 
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act.  A  ^lalntiffi  in  an  action  brooght  in  the  court,  'who  baa  an  olBice  for  the 
regular  transaction  of  business  in  person,  within  the  city  of  New  York,  la 
deemed  a  resident  of  that  city,  within  the  meaning  of  sections  3268  and 
3269  of  this  act. 

§  3161.  nme  fbr  service  of  nottoes.  The  time  for  personal  service  of 
certain  notices,  in  an  action  brought  in  the  court,  is  as  follows : 

1.  Notice  of  justification  of  the  sureties,  in  an  undertaking  given  by  flie 
plaintiff,  as  security  for  the  defendant's  costs,  not  more  than  two  days. 

2.  Notice  of  an  application  for  judgment  in  a  case  specified  in  section  637 
of  this  act ;  notice  of  a  motion  to  strike  out  a  pleading,  in  a  case  specified 
in  section  538  of  this  act ;  notice  of  an  application  for  judgment  upon  the 
defendant's  default,  or  of  the  execution  of  a  reference,  or  writ  of  inquiry,  or 
of  an  assessment  thereupon,  as  prescribed  in  section  1219  of  this  act ;  not 
less  than  two  days. 

8.  Notice  of  the  justification  of  bail,  not  less  than  two,  nor  more  than  ten 
days. 

4.  Notice  of  a  motion,  other  than  a  motion  specified  in  subdivision  seoond 
of  this  section,  not  less  than  four  days ;  but  tne  court  or  a  justice  thereof 
may,  upon  an  affidavit  showing  grounds  therefor,  prescribe  a  shorter  time» 
by  an  order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of  law ;  notice  of  the 
hearing  of  an  appeal,  or  of  any  other  hearing,  the  time  for  serving  which 
is  not  expressly  prescribed  in  either  of  the  foregoing  subdivisions  of  this 
flection,  or  elsewhere  in  this  title ;  not  less  than  five  days. 

6.  Notice  of  taxation  of  costs,  not  less  than  two  days ;  except  where  dl 
the  attorneys,  serving  and  served  with  the  notice,  reside  or  have  their  offices 
in  the  city  of  New  York,  in  which  case,  one  day's  notice  is  sufficient 

§  3162.  Service  of  notioe  of  trtal ;  filing  of  note  of  iflBOO.  Notice  of 
trial  of  an  issue  triable  at  a  term  of  the  court,  or  of  the  hearing  of  an  appeal 
to  the  general  term  of  the  court,  may  be  ^ven  for  any  day  of  the  term.  A 
note  of  issue  must  be  filed  at  least  two  days  before  the  day,  or  the  com- 
mencement of  the  term,  for  which  the  notice  of  trial  or  hearing  is  given ; 
and,  if  it  relates  to  the  trial  of  an  issue  of  fact,  or  of  law,  it  must,  in  addi- 
tion to  the  matters  specified  in  section  977  of  this  act,  state  the  day  or  the 
term,  for  which  the  notice  has  been  given.  But  this  and  the  last  section  do 
not  apply  to  a  case  where  special  provision  is  otherwise  made  in  article  third 
ef  this  title. 

§  3163.  When  court  may  relieve  from  imprlBonment  Where  it  sat- 
isfactorily appears  that  a  party,  who  is  actually  confined  in  jail,  by  virtue  of 
an  order  of  arrest,  or  an  execution  against  the  person,  issued  in  an  action 
brought  in  the  court,  is  physically  unable  to  endure  the  confinement,  and 
that  he  cannot  procure  bail,  or  the  necessary  sureties  in  a  bond  for  the  jail 
liberties,  as  the  case  requires,  the  court  or  a  justice  thereof,  may,  in  its  or 
his  discretion,  by  order,  direct  the  sheriff  to  release  him  from  custody.  The 
sheriff  must  obey  such  an  order.  After  such  a  release  from  an  execution 
against  the  person,  another  execution,  against  the  person  of  the  judgment 
debtor,  cannot  be  issued  upon  the  judgment ;  but  the  judgment  creditor 
may  enforce  the  judgment  against  property,  as  if  the  execution,  from  which 
the  judgment  debtor  was  released,  had  been  returned  without  his  being 
taken. 

§  3164.  Money ;  liow  paid  into  fhe  coort  Money  paid  into  the  oomt» 
pursuant  to  any  provision  of  this  act,  must,  unless  the  court  otherwise  directed 
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be  paid  directly  to  the  chamberlain  of  the  city  of  New  York,  to  tEe  credit 
of  the  cause  in  which  it  is  paid. 

ARTICLE  SECOND. 

PBOVIBIOirB  BXaLUSIYELT  AFFUOABLH  TO  THB   PBOCRBDIKaSy    OTHBB  THAV  ApPBALB,   OT  AS 

ORDnrAHY  ACTION. 

SBOTioir  3165.  Snmmons. 

8166.  Hme  for  service  of  pleadings,  etc. 

3167.  Enforcement  of  certain  judgments  in  favor  of  working  women. 

3168.  Time  for  non-acceptance  and  justification  of  bail,  etc. 

3169.  Proof  necessary  to  obtain  warrant  of  attachment. 

3170.  Service  of  summons  without  the  city,  or  by  publication. 

3171.  Commission  to  take  testimony.    * 

3172.  Com*t  may  refer  question  arising  upon  a  motion. 

3173.  Time  for  filing  decision  upon  a  trial  by  the  court.    Id. ;  when  suffident. 

3174.  Counter-claims. 

3175.  Perishable  property  may  be  sold. 

3176.  Portion  of  veraict,  etc.,  may  be  remitted. 

§  8166.  Summons.  The  summonfl,  in  an  action  brought  in  the  conrt, 
must  state  that  the  time,  within  which  the  defendant  must  serve  a  copy  of 
his  answer,  is  six  days  after  the  service  thereof,  exclusive  of  the  day  of  ser- 
vice ;  except  in  one  of  the  following  cases : 

1.  A  justice  of  the  court  may,  upon  satisfactory  proof,  by  affidavit,  that 
either  the  plaintiff  or  the  defendant  resides  without  the  city  of  New  York ; 
or,  where  there  are  two  or  more  plaintiffs,  or  two  or  more  defendants,  that 
all  the  plaintiffs  or  all  the  defendants  reside  without  that  city,  direct,  by  an 
order,  that  the  defendant  be  summoned  to  answer  within  a  shorter  time, 
specified  therein,  not  less  than  two  days  after  the  service  of  the  summons, 
exclusive  of  the  day  of  service ;  whereupon  the  summons  must  correspond 
to  the  order.  The  order  must  be  indorsed  upon  or  annexed  to  the  summons ; 
and  a  copy  thereof  must  be  delivered  with  a  copy  of  the  summons.  The 
justice  may,  in  his  discretion,  as  a  condition  of  granting  the  order,  require 
the  plaintiff  to  give  an  undertaking,  with  one  or  more  sureties,  to  the  effect 
that  the  plaintiff  will  pay  any  judgment  which  may  be  rendered  against 
him  in  the  action,  not  exceeding  a  suln  specified  in  the  undertaking,  which 
must  be  at  least  two  hundred  dollars. 

2.  Where  an  order,  directing  service  of  the  summons  without  the  city  of 
New  York,  or  by  publication,  is  granted,  the  summons  must  state  that  the 
time,  within  which  the  defendant  must  serve  a  copy  of  his  answer,  is  ten 
days  after  service  thereof,  exclusive  of  the  day  of  service.  If  a  summons, 
requiring  the  defendant  to  answer  within  a  shorter  time,  has  been  issued,  as 
prescribed  in  this  section,  before  an  order  specified  in  this,  subdivision  is 
granted,  the  justice  granting  such  an  order  may  direct  that  the  summons  be 
amended  accordingly ;  and  thereupon  the  summons*  published,  or  served 
without  that  city,  pursuant  to  the  order,  must  correctly  state  the  time. 

I  3166.  Time  for  service  of  pleadings,  etc.  The  time  within  which  a 
defendant  in  a  case  specified  in  section  479  of  this  act  must  demand  a  copy 
of  the  complaint,  and  the  time  within  which  the  plaintiff  must  serve  the 
same,  after  a  demand  thereof,  as  prescribed  in  that  section,  and  the  time, 
within  which  a  copy  of  a  pleading,  subsequent  to  the  complaint,  must  be 
served,  after  the  service  of  a  copy  of  the  preceding  pleading,  is  the  same 
number  of  days,  as  stated  in  the  summons,  within  which  the  defendant  is 
required  to  serve  a  copy  of  his  answer,  after  service  of  the  summons.    Bui, 
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except  as  othervdse  prescribed  in  section  3185  of  this  act,  a  defendant, 
arrested  before  answer,  has  ten  days  after  the  arrest,  within  which  to  demand 
a  copy  of  the  complaint  or  to  serve  a  copy  of  his  answer,  as  the  case  requires ; 
and  judgment  must  be  stayed  accordingly. 

§  3167.  Enforcement  of  certain  judgments  in  &vor  of  working 
women.  Section  8221  of  this  act  applies  to  an  action  brought  in  the  court 
and  to  the  judgment  and  execution  against  the  person  and  property  of  the 
judgment  debtor. 

§  8168.  Time  for  non-acceptance  and  jnatiflcation  of  bail,  etc.    The 

lime  for  taking  certain  proceedings,  in  an  action  brought  in  the  court,  is  as 
follows : 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  five  days  after  the 
delivery,  to  the  plaintiff's  attorney,  of  certified  copies  of  the  order  of  arrest, 
return,  and  undertaking,  as  prescribed  in  section  577  of  this  act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  five  days  after  ser- 
vice of  the  notice  specified  in  subdivision  first  of  this  section. 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an  undertaking,  given 
by  the  plaintiff,  as  security  for  the  defendant's  costs,  within  two  days  after 
service,  upon  the  defendant's  attorney,  of  a  written  notice  of  the  filing 
thereof;  and  service  of  notice  of  the  justification  of  the  same,  or  new  sure- 
tiesy  within  two  days  after  service  of  the  notice  of  exception. 

§  8169.  Proof  neceesary  to  obtain  warrant  of  attachment  In  order 
to  entitle  the  plaintiff  to  a  warrant  of  attachment  against  property,  he  must 
show  by  affidavit,  to  the  satisfaction  of  the  justice  granting  it,  that  a  suf- 
ficient cause  of  action  exists  against  the  defendant,  to  recover  damages  for 
one  or  more  causes  specified  in  section  635  of  this  act ;  to  an  amount  stated 
in  the  affidavit ;  which,  if  the  action  is  to  recover  damages  for  breach  of  a 
contract,  must  be  stated  over  and  above  all  counter-claims  known  to  the 
plaintiff;  and  also  that  the  case  is  within  one  of  the  following  subdivi- 
sions: 

1.  That  the  defendant  is  a  forei^  corporation ;  or  a  domestic  corporation 
whoseprincipal  place  of  business  is  not  within  the  city  of  New  York. 

2.  That  the  defendant  is  not  a  resident  of  the  State. 

8.  That  the  defendant  being  a  resident  of  the  State,  is  not  a  resident  of 
the  city  of  New  York ;  and  has  not  an  office  ¥rithin  that  city,  where  he 
regularly  transacts  business  in  person. 

4.  That  the  defendant  being  an  adult  and  a  resident  of  that  city,  has 
departed  therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid  service 
of  the  summons;  or  keeps  himself  concealed  therein,  with  the  like  intent; 
or  that,  after  proper  and  diligent  effort  to  ascertain  the  place  of  the  sojourn 
of  such  a  resident  adult  defendant,  the  same  cannot  be  ascertained. 

5.  That  the  defendant  being  an  adult  has  removed,  or  is  about  to  remove, 
property  from  that  city,  with  intent  to  defraud  his  creditors,  or  that  he  has 
assigned,  disposed  of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete 
proi)erty,  with  the  like  intent. 

6.  That  the  defendant,  being  an  adult  and  a  resident  of  that  city,  has 
been  continuously  without  the  United  States  more  than  six  months  next 
before  the  granting  of  the  warrant,  and  has  not  made  a  designation  of  a 
penK)n  upon  whom  to  serve  a  summons  in  his  behalf,  as  prescribed  in  section 
430  of  this  act ;  or  a  designation  so  made  no  longer  remains  in  force. 

§  3170.  Service  of  amnmons  without  the  city  or  by  publication. 

An  order,  directing  the  service  of  a  summons,  either  without  the  city  of 
New  York,  or  by  publication,  may  be  granted  by  the  court,  or  by  a  justice 
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thereof;  bat  only  in  a  case,  where  a  warrant  of  attachment  has  been  issued, 
as  prescribed  in  the  last  section,  and  personal  service  of  the  summons  can- 
not  be  made,  with  due  diligence,  within  that  city.  The  plaintiff,  when  he 
applies  for  such  an  order,  must  show  by  affidavit,  to  the  satisfaction  of  the 
court  or  justice,  that  the  case  is  within  this  section.  Where  an  order  is 
granted,  as  prescribed  in  this  section,  service  of  the  summons  without  that 
city,  may  be  made,  as  directed  in  the  order,  either  within  or  without  the 
State.  Sections  440  to  445,  both  inclusive,  and  sections  638,  707,  and  708 
of  this  act  apply  to  the  service  or  publication,  pursuant  to  such  an  order, 
and  to  the  proceedings  relating  to  the  same,  ana  subsequent  thereto;  sub- 
stituting the  words,  "  the  city  of  New  York,"  in  place  of  the  words,  "the 
State,"  wherever  the  latter  words  occur.  If  the  defendant  is  a  resident  of 
the  city  of  New  York,  the  order  must  also  direct  that  a  copy  of  the  sum- 
mons, complaint,  and  order  be  left  at  his  residence,  specifying  it,  with  a 
person  of  suitable  age  and  discretion,  if,  upon  reasonable  application,  admit- 
tance can  be  obtained,  and  such  a  person  found  who  will  receive  it ;  or,  if 
admittance  cannot  be  so  obtained,  nor  such  a  person  found,  by  affixing  the 
same  to  the  outer  door  of  the  residence  so  specified. 

§  3171.  Commission  to  take  testimony.  The  application,  to  the  court, 
of  article  second  of  title  third  of  chapter  ninth  of  this  act,  is  subject  to  the 
following  qualifications : 

1.  The  words,  **the  city  and  county  of  New  York,  or  either  of  the  coun- 
ties of  Richmond,  Kings,  Queens,  or  Westchester,"  must  be  regarded,  as 
substituted,  in  place  of  the  words,  '<  the  State,"  wherever  those  words  are 
used  in  that  article  with  respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  that  article,  can  be  settled  only  by 
a  justice  of  the  court. 

8.  A  commission,  or  order  to  take  depositions,  issued  or  granted,  pursuant 
to  that  article,  may  be  executed  either  within  or  without  the  State. 

§  3172.  Court  may  refisr  question  arising  upon  a  motion.  The  court 
may,  of  its  own  motion,  or  upon  the  application  of  either  party,  without  the 
consent  of  the  other,  by  order,  direct  a  reference,  to  determine  and  report 
upon  a  question  of  fact,  arising  upon  a  motion,  in  any  stage  of  an  action. 

§8173.  Time  for  filing  decision  upon  a  trial  by  the  conrt ;  Id.;  when 
sufficient.  The  time  within  which  the  decision  of  the  court  must  be  filed,  in 
a  case  specified  in  section  1010  of  this  act,  is  ten  days  after  the  cause  is 
finally  submitted.  The  decision  of  the  court,  in  a  case  specified  in  section 
1022  of  this  act,  is  sufficient  if  it  directs  the  judgment  to  be  entered  there- 
upon; but  if  so  required  by  a  party  appealing,  the  justice  by  whom  the 
decision  was  made,  must,  within  ten  days  after  the  appeal  is  perfected,  and 
notice  thereof  and  of  the  requirement  is  given  to  him,  make,  and  file  with 
the  clerk,  a  special  decision,  stating  separately  the  facts  found,  and  the 
conclusions  of  law* 

§  3174.  Counter-claims.  A  counter-claim,  specified  in  subdivision 
second  of  section  501  of  this  act,  cannot  be  interposed,  in  an  action  brought 
in  the  court,  unless  it  is  of  such  a  nature  that  the  court  has  jurisdiction  of  an 
action  founded  thereupon  ;  except  that,  in  an  action  brought  by  an  executor 
or  administrator,  any  counter-claim  may  be  interposed  which  could  be  inter- 
posed in  a  like  action  brought  in  the  supreme  court.  A  counter-claim  may 
be  interposed,  in  an  action  brought  in  the  court,  without  respect  to  the 
amount  thereof;  and  judgment  thereupon,  in  favor  of  the  defendant,  may 
be  rendered  for  any  sum* 
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§  8175.  PerlflhaUa  property  may  be  sold.  Where  perishable  property^ 
ha3  been  levied  upon,  by  virtue  of  an  execution  or  a  warrant  of  attachment^ 
the  court  may,  upon  the  application  of  the  officer  making  the  levy,  by  order, 
direct  the  sale  thereof,  at  such  a  time,  and  upon  such  a  notice,  as  it  deeme 
proper ;  and  thereupon  the  property  must  be  sold  accordingly. 

§  3176.  Portion  of  verdict,  etc,  may  be  remitted.  A  party  to  wh<Hii 
a  sum  is  awarded,  upon  a  trial,  an  assessment  of  damages,  or  the  execution 
of  a  reference  or  writ  of  inquiry,  may  remit  any  portion  thereof,  and  take 
judgment  for  the  residue. 

ARTICLE  THIRD. 

PBOVIHIOVB    XXCLTOIVKiT    AfPLICABLB    to    THB    PBOCBBDOrCHl,     OTHHB    THAJT    AfFXIU*    OF 

Cbbtaut  MABoni  Oausbs. 

Srotiov  3177.  Arreet  in  certain  marine  causes.    Court  may  regulate  by  general  rules. 
317S.  Id. ;  contents  of  order  of  arrest. 

8179.  Id. ;  proceedings  on  arrest. 

8180,  3181.  Id. ;  bail  or  deposit  before  retom. 

8182.  Id. ;  bail  or  deposit  aiter  retom. 

8183.  Id. ;  when  and  bow  defendant  to  remain  in  custody. 

8184.  Id. ;  return  of  sommons,  etc. 
8180.  Id. ;  proceedings  after  retom. 

8186.  Id. ;  trial. 

8187.  Ordinary  action  may  be  broo^ht  for  like  caose. 

I 

§  8177.  Arreet  In  c«rtain  mazine  caoflas.  Court  may  ragolata  hy 
ganaral  rolaa.  In  an  action  specified  in  subdivision  second  of  section  817 
of  this  act,  the  plaintiff  may  apply  for  an  order  of  arrest,  to  accompany  the 
summons^  in  form  and  to  the  effect  specified  in  the  next  section.  If  such 
ai(  order  is  granted,  the  proceedings  in  the  action  must  be  conducted  as  pre- 
scribed in  this  article.  The  justices  of  the  court,  or  a  majority  of  them, 
may,  from  time  to  time,  by  one  or  more  general  rules,  attested  by  the  hands 
of  the  justices  making  the  same,  and  filed  with  the  clerk,  regulate  the  man- 
ner in  which  an  application  for  such  an  order  may  be  made,  and  the  cases 
in  which  an  undertaking  may  be  dispensed  with.  Until  regulations  are  so 
established,  the  justice  to  whom  the  application  is  made,  may,  in  his  dis» 
cretion,  require  or  dispense  with  an  undertaking  thereupon. 

§  3178.  Id. ;  oontentB  of  ardor  of  arrast  The  order  of  arrest,  granted 
as  prescribed  in  the  last  section,  must  require  the  sheriff  to  arrest  tho  defend- 
ant, and  to  bring  him  forthwith  before  the  court,  at  the  chambers  thereof; 
or  if,  when  he  is  arrested,  the  court  is  not  in  session  at  chambers,  to  hold 
him  to  bail,  in  a  sum  specified  in  the  order,  for  his  personal  attendance  at 
the  opening  of  the  court,  on  the  next  day  thereafter,  when  it  is  in  session  at 
the  chambers  thereof.  The  order  must  also  direct  that  the  defendant  be 
summoned  to  answer  the  complaint  in  the  action  forthwith.  Thereupon  the 
summons  must  conform  to  the  order. 

6  3179.  Id. ;  pvoceadizigB  on  axxMit  The  sheriff,  upon  arresting  the 
defendant,  by  virtue  of  such  an  order,  must,  at  the  same  time,  serve  upon 
him  the  summons,  and  also  a  copy  of  the  order  of  arrest,  and  of  the  papers 
upon  which  it  was  granted.  He  must  forthwith  brin^  the  defendant  before 
the  court,  at  the  chambers  thereof,  if  the  court  is  then  in  session  at  chambers ; 
otherwise,  unless  bail  is  given,  as  prescribed  in  the  next  section,  he  munk 
ti^e  the  defendant  to  the  jail  of  the  dty  and  county  of  New  York,  for  the 
confinement  of  prisoners  in  civil  causes.    The  keeper  thereof  must  conflna 
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the  defendant  therein.  On  the  next  day  thereafter,  when  the  court  is  in 
session  at  chambers,  the  sherijOT  must  take  the  defendant  from  the  jail,  and 
bring  him  before  the  court. 

a 8180.  Id. ;  bail  or  deposit  before  return.  The  defendant  may  give 
by  delivering  to  the  sheriff  a  written  undertaking  to  the  plaintiff,  in 
the  sum  specified  in  the  order  of  arrest,  executed  in  one  or  more  sureties,  to 
the  effect  that  the  defendant  will  attend  in  person  at  the  opening  of  the  court, 
at  the  chambers  thereof,  on  the  next  day  thereafter  when  it  is  there  in  ses- 
sion; or  he  may  deposit  with  the  sheriff  the  sum  specified  in  the  order  of 
arrest.    In  either  case,  the  sheriff  must  forthwith  release  him  from  custody. 

§  8181.  The  same.  Where  bail  is  given,  as  prescribed  in  the  last  section, 
the  officer  taking  the  acknowledgment  of  the  undertaking,  must,  if  the  sheriff 
so  requires,  examine  under  oath,  to  a  reasonable  extent,  the  persons  offering 
to  become  bail,  concerning  their  property  and  their  circumstances.  The 
defendant  may  ^i^e  bail,  or  make  the  deposit,  immediately  upon  the  arrest, 
at  any  hour  of  nie  day  or  night ;  and  he  must  have  reasonable  opportunity 
to  seek  for  and  to  procure  bail,  before  being  committed  to  jail.  Where  a 
deposit  is  made,  the  money  deposited  must,  before  the  expiration  of  the  next 
day  thereafter,  not  being  Sunday  or  a  public  holiday,  be  paid,  by  the  sheriff, 
into  court,  to  the  credit  of  the  actiion,  as  prescribed  in  section  8104  of  this  act. 

§  8182.  Id. ;  bail  or  deposit  after  retnriL  At  any  time  after  thp  return 
of  the  sheriff,  and  before  final  judgment,  a  justice  of  the  court  may  admit  a 
defendant  in  custody  to  bail,  or  allow  him  to  make  a  deposit ;  and  may 
direct  his  release,  upon  his  giving  bail  or  making  the  deposit  accordingly. 
The  sum  to  be  deposited  or  the  sum  specified  in  the  undertaking  of  the  bail, 
must  be  fixed,  and  the  sureties  in  the  undertaking  must  be  approved,  by  the 
justice ;  who  mnst  be  satisfied,  by  their  examination,  or  by  other  proof, 
respecting  their  sufficiency.  The  undertaking  must  be  to  the  effect  that  the 
defendant  will,  at  all  times,  render  himself  amenable  to  any  mandate  which 
may  be  issued,  to  enforce  a  final  judgment  against  him  in  the  action. 
Article  fourth  of  title  fijrst  of  chapter  seventh  of  this  act,  applies,  where  bail 
is  given  as  prescribed  in  this  or  the  last  section. 

^  3188.  Id. ;  when  and  how  defendant  to  remain  in  coatody.  Unless 
bad  is  given,  or  a  deposit  is  made,  as  prescribed  in  the  last  three  sections, 
the  defendant  must  remain  in  the  jail  by  virtue  of  the  order  of  arrest,  until 
final  judgment  in  the  action ;  and,  if  the  judgment  is  against  the  defendant, 
until  the  return  of  an  execution  against  property  issued  thereupon.  But 
the  court  must  direct  him  to  be  brought  into  court,  at  the  time  of  the  trial ; 
and  it  may,  in  its  discretion,  direct  him  to  be  brought  into  court  at  any  other 
time.  In  either  case,  he  must  be  taken  firom  the  jail,  and  brought  into  court 
accordingly. 

§  8184.  Id. ;  return  of  sommona,  eta  The  sheriff,  after  serving  the 
summons  and  executing  the  order  of  arrest,  must  make  a  full  return  of  his 
proceedings  thereupon,  to  the  court  at  chambers.  The  return  must  be  made 
forthwith,  unless  the  court  is  not  then  in  session  at  chambers ;  in  which 
case,  it  must  be  made  immediately  after  the  opening  of  the  court,  on  t^e 
first  day  thereafter,  when  it  is  there  in  session.  If  the  defendant  has  given 
bail,  the  undertaking  of  the  bail  must  be  returned,  to  be  delivered  to  the 
plaintiff  when  the  court  so  directs. 

§  3186.  Id. ;  proceedings  affcer  retmu  Unless  both  parties  sooner  ap- 
pear, the  court  mnst  wait  an  hour  after  the  return ;  or,  if  the  defendant  has 
given  bail,  one  hoar  after  the  opening  of  the  court   As  soonafter  the  par- 
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ties  appear,  or  after  the  expiration  of  the  hour,  as  the  bnsiness  upon 
the  court  is  then  engaged  will  permit,  the  court  must  take  up  the  cause.  If 
the  plaintiff  does  not  then  appear,  a  judgment  dismissing  the  complaint, 
with  costs,  must  be  rendered.    If  the  defendant  does  not  then  attend  in 

Serson,  the  plaintiff  must  then  make  his  complaint,  and  the  defendant's 
efault  must  be  entered.  If  the  plaintiff  appears  and  the  defendant  attends 
in  person,  the  pleadings  must  then  be  made,  and  issue  must  be  joined.  The 
pleadings  may  be  oral  or  written ;  if  they  are  oral,  the  clerk  must  enter  the 
substance  thereof  in  the  minutes.  If  either  party  desires  a  trial  by  a  jury, 
he  must  demand  the  same,  at  the  time  of  the  joinder  of  issue ;  otherwise  the 
issue  must  be  tried  by  the  court,  without  a  jury. 

§  8186.  Id.;  txiaL  Where  a  trial  by  jury  is  duly  demanded,  the  court  at 
chambers  must  direct  the  issue  to  be  tried,  at  a  trial  term,  upon  such  notice 
as  it  deems  proper,  or  without  notice ;  it  may  also  direct  that  the  action 
have  a  preference  upon  the  day  calendar,  either  generally  or  for  a  partic- 
ular day ;  and  it  may  give  sucn  direction  as  it  deems  proper,  with  respect 
to  filing  a  note  of  issue.  Where  a  trial  by  jury  is  not  duly  demanded,  or 
where  the  defendant  is  in  default,  the  evidence  must  then,  or  at  such  subse«- 
quent  time,  either  at  chambers  or  at  a  trial  term  or  special  term,  as  the 
court  at  chambers  appoints,  be  given ;  and  thereupon  final  judgment  must 
be  rendered.  But  the  issue  must  be  appointed  to  be  tried,  within  six  days 
after  the  joinder  thereof,  unless  both  parties  assent  to  a  longer  time ;  or  a 
trial  by  jury  is  demanded,  and  there  is  no  term  of  the  court,  at  which  it  can 
be  had,  within  that  time.  The  trial  cannot  be  adjourned,  vdthout  the  con- 
sent of  both  parties,  beyond  three  calendar  months  from  the  joinder  of  issue. 

§  3187.  Ordinary  action  may  be  brought  lor  like  cause.  This  article 
does  not  prevent  the  plaintiff  from  commencing,  and  conducting  in  the  ordi- 
nary manner,  an  action,  for  a  cause  specified  in  subdivision  second  of  sec- 
tion 317  of  this  act. 

ARTICLE  FOURTH. 

Appbalb  to  Aim  fbom  thb  Qbsvral  Tbbx  of  thb  Goust. 

fiBOnoir  3188.  Appeal  to  general  term*  from  a  judgment. 
3189.  Ici. ;  from  an  order. 

8190.  Time  to  appeal  from  order ;  proceedings  thereupon. 

8191.  Appeal  from  ppeneral  term  to  conmion  pleas ;  in  what  cases. 

8192.  Id. ;  proceedmgs  regulated. 

8193.  Id. ;  within  what  time  ;  where  heard. 

3194.  Id. ;  determination  upon  appeal,  how  enforced.    Id. ;  where  new  trial  was 

properly  granted. 
8195.  Id. ;  appeal  therefrom  to  court  of  appeals. 

§  3188.  Appeal  to  general  term  from  a  judgment  An  appeal,  to  the 
general  term  of  the  court,  may  be  taken  from  a  final  judgment  rendered 
therein,  in  a  case  where  an  appeal  may  be  taken  to  the  general  term  of  the 
supreme  court,  from  a  final  judgment  rendered  therein,  as  prescribed  in 
section  1346  of  this  act. 

§  3189.  Id. ;  from  an  order.  An  appeal,  to  the  general  term  of  the  court, 
may  also  be  taken  from  an  interlocutory  judgment  rendered,  or  an  order 
made,  at  a  special  term  or  a  trial  term  thereof,  or  an  order  made  by  a  justice 
thereof,  out  of  court,  in  a  case,  where  an  appeal  may  be  taken  to  the  general 
t^rm  of  the  supreme  court,  from  an  interlocutory  judgment  rendered  or  an 
order  made,  in  like  manner,  as  prescribed  in  sections  1347, 1348,  and  1S49 
of  this  act» 
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§  3190.  Time  to  appeal  from  order ;  proceedingB  fhereiqx>a    An 

appeal,  authorized  by  the  last  section,  must  be  taken  within  ten  days  after 
service  of  a  copy  of  the  judgment  or  order  appealed  from,  and  a  written 
notice  of  the  entry  thereof.  In  every  other  respect,  titles  first  and  fourth  of 
chapter  twelfth  of  this  act,  apply  to  and  govern  an  appeal,  ti^en  as  prescribed 
in  either  of  the  last  two  sections. 

§  3191.  Appeal  from  general  term  to  common  pleas ;  in  what  ca8e& 

An  appeal  may  be  taken  to  the  court  of  common  pleas  for  the  city  and  county 
of  New  York,  from  an  actual  determination,  made  by  the  marine  court  of 
the  city  of  New  York,  at  a  general  term  thereof,  in  either  of  the  following 
cases: 

1.  Where  a  final  judgment  has  been  rendered,  upon  an  appeal  taken  to  the 
general  term. 

2.  Where  an  order  has  been  made,  granting  a  new  trial.  But  an  appeal 
cannot  be  taken,  from  an  order  granting  a  new  trial,  upon  a  case  or 
exceptions,  unless  the  notice  of  appeal  contains  an  assent,  on  the  part  of  the 
appellant,  that  if  the  order  is  amrmed,  judgment  absolute  may  be  rendered 
against  the  appellant. 

3.  Where  an  order  has  been  made  which  grants^  refuses,  conHnttes  or  modifies 
a  protisional  remedy  ;  or,  where  it  intohes  sorne  part  of  the  merits,  or  where  it 
affects  a  substantial  right,  or  wliere,  in  effect,  it  determines  the  action  and  prevents 
ajvdgmetit  from  which  an  appeal  might  he  taken,     [Added  Ch.  399  op  1882.] 

§  3192.  Id. ;  proceedings  regulated.  Titles  first  and  third  of  chapter 
twelfth  of  this  act  apply  to  and  govern  an  appeal,  taken  as  prescribed  in  the 
last  section,  except  as  otherwise  expressly  prescribed  in  the  next  two  sections. 

§  3193.  Id. ;  within  what  time ;  where  heard.  An  appeal,  authorized 
by  the  last  section,  must  be  taken  within  twenty  days  after  service  of  a  copy 
of  the  judgment  or  order  appealed  from,  and  a  written  notice  of  the  entry 
thereof.     The  appeal  must  be  heard  at  a  general  term  of  the  appellate  court. 

§  3194  Id. ;  determination  upon  appeal,  how  enforced.  Id. ;  where 
new  trial  was  properly  granted.  The  judgment  or  order  of  the  appellate 
court  must  be  remitted  to  the  court  below,  to  be  enforced  according  to  law. 
Upon  an  appeal  from  an  order  granting  a  new  trial,  on  a  case  or  exceptions, 
if  the  appellate  court  determines  that  no  error  was  committed  in  granting 
the  new  trial,  it  must  render  judgment  absolute  upon  the  right  of  the 
appellant;  and  thereupon  an  assessment  of  damages,  or  any  other  proceeding, 
requisite  to  render  the  judgment  effectual,  may  be  had  in  the  marine  court. 

§  3195.  Id. ;  appeal  therefrom  to  comrt  of  appeals.  Upon  an  appeal 
to  the  court  of  appeals,  the  notice  of  appeal  and  undertaking  must  be  filed 
with  the  clerk  of  the  marine  court,  who  must  transmit  the  necessair  papers 
to  the  court  of  appeals ;  and  the  judgment  or  order  of  the  court  of  appeals 
must  be  remitted  to  and  enforced  by  the  marine  court. 

TITLE  II. 

The  mayor^s  court  of  the  city  of  Hudson,  and  the  recorders*  courts  qf  the  eUiea  of 

Utica  and  Hudson. 

SEomos  3196.  CivU  juiiadictioii  prescribed. 

3197.  Certain  pending  actions,  etc.,  transferred  to  supreme  conrt. 

3198.  Id. ;  ceHain  papers,  etc.,  to  be  transmitted  to  county  clerk. 

3199.  Power  of  supreme  court,  in  actions,  etc.,  so  transferred. 

3200.  Proceedings  in  case  of  judge's  disability. 

8201.  Service  of  subpoenas. 

8202.  Effect  of  this  title  limited. 
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§  3196.  GMl  juzlsdictioa  preBOiibed.  The  civil  jurisdiction  of  the 
mayor's  court  of  the  city  of  Hudson,  the  recorder's  court  of  the  city  of  Utica, 
and  the  recorder's  court  of  the  city  of  Oswego,  extends  only  to  an  action 
whereof  jurisdiction  is  expressly  conferred  upon  the  court,  by  a  provision  of 
a  statute  incorporating,  or  otherwise  specially  relating  to  the  government  of, 
the  city  wherein  the  court  is  located. 

§  3197.  Certain  pending  actionB,  etc.,  txansfenred  to  snpreme  oonrt: 

Every  civil  action,  now  x>enaing  in  either  of  those  courts,  other  than  an  action 
ftpecined  in  the  last  section,  is  hereby  transferred  to  the  supreme  court ; 
and  the  subsequent  proceedings  therein,  before  and  after  the  judgment, 
must  be  the  same,  as  if  the  action  had  been  commenced  in  the  supreme 
court. 

8  3198.  Id. ;  certain  papen,  eta,  to  be  transmitted  to  comity  cleik. 

▲11  judgment-rolls,  and  other  records,  and  all  books  and  papers,  rekitin^ 
exclusively  to  civil  actions,  other  than  an  action  specified  in  the  last  section 
1»ut  one,  now  remaining  in  either  of  those  courts,  must  be  delivered  by  the 
olerk  thereof,  or,  if  there  is  no  clerk,  by  the  judge  or  other  officer,  having  the 
custody  thereof,  to  the  clerk  of  the  county  in  which  the  court  is  located,  to  be 
preserved  among  the  records  of  his  office.  The  expense  of  so  doing  is  a  county 
charge. 

§  3199.  Power  of  sapreme  court,  in  actiona,  eta,  so  transtered. 

The  supreme  court  may  review,  enforce,  vacate,  or  amend  a  final  judgment 
heretofore  rendered  by  either  of  those  courts,  in  a  civil  action,  other  than  an 
action  specified  in  section  3196  of  this  act,  with  like  power  and  effect,  as  the 
court  in  which  it  was  commenced  might  have  so  done,  if  this  act  had  not 
been  passed. 

f  3200.  FtoceedingB  In  case  of  judge's  disability.  The  county  court  of 
the  county  in  which  either  of  those  courts  is  located,  may,  by  an  order,  remove 
to  itself  an  action  of  which  either  of  those  courts  has  jurisdiction,  as  preset  ibed 
ia  section  3196  of  this  act,  upon  proof,  by  affidavit,  that  the  judge  thereof  is, 
fQr  any  cause,  incapable  of  acting,  either  generally  or  in  the  particular  action. 
Sections  S44,  345,  and  346  of  this  act  apply  to  such  an  order  of  removal,  and 
to  the  proceedings  subsequent  thereto.  The  proceedings  subsequent  to  the 
Older  are  the  same,  as  in  an  action  brought  in  the  county  court,  except  that 
costs  must  be  awarded,  as  if  the  action  had  remained  in  the  court  from  which 
it  was  removed. 

§  3201.  Service  of  sabpoBnas.  A  subpoena,  issued  out  of  either  of  those 
courts,  may  be  served  ui>on  a  witness,  at  any  place  within  the  State.  A 
warrant  to  apprehend  a  witness,  for  a  failure  to  obey  such  a  subpcBna,  may  be 
directed  to  the  sheriff  of  the  county  where  the  court  is  located,  and  executed 
by  him  within  any  county  of  the  State.  The  sheriff  is  subject  to  the  same 
liability,  for  a  failure  to  serve  or  return  it,  as  if  it  was  issued  out  of  the 
supreme  court. 

§  3202.  Effect  of  fhis  title  limited.  This  title  does  not  affect  any  provi- 
sion of  law  conferring  upon  a  judge,  or  upon  the  judges,  of  either  of  those 
courts,  jurisdiction,  power  or  authority,  in  an  action  brought  in  another 
court,  or  in  a  special  proceeding. 
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TITLE  III. 
The  city  court  of  Yonken. 

Saonov  8203.  Jurisdiction  in  civil  actioiui. 
3204.  Last  section  qualified. 
3206.  Summons,  where  served. 

3206.  This  title  does  not  affect  jurisdiction  of  the  court,  etc.,  in  special  proceed- 
ings. 

§8203.  Jixrisdiction  in  civil  actiona.  The  jnrifidiction  of  the  city  court 
of  xonkers  extends  to  the  following  civil  actions  only : 

1.  An  action  against  a  natural  person,  or  against  a  foreign  or  domestic 
corporation,  wherein  the  complaint  demands  judgment  for  a  sum  of  money 
only,  or  to  recover  one  or  more  chattels,  with  or  without  damages  for  the 
tannff,  withholdin^y  or  detention  thereof. 

2.  All  action  to  foreclose  or  enforce  a  lien,  upon  real  property  in  the  city 
of  Yonkers,  created,  as  prescribed  by  statute,  in  favor  of  a  person  who  has 
performed  labor,  or  furnished  materiab  to  be  used,  in  erecting,  altering,  or 
repairing  a  building,  building  lot,  or  appurtenance  thereto,  including  fences, 
siaewalks,  paving,  wells,  fountains,  fish-ponds,  ornamental  and  fruit  trees, 
and  every  other  improvement  to  a  building  or  building  lot. 

3.  An  action  to  foreclose  or  enforce  a  hen,  for  a  sum  not  exceeding  one 
thousand  dollars,  exclusive  of  interest,  upon  one  or  more  chattels. 

§  8204.  Last  section  qualified.  The  jurisdiction  conferred  by  the  last 
section  is  subject  to  the  following  limitations  and  regulations : 

1.  In  an  action  wherein  the  complaint  demands  judgment  for  a  sum  of 
money  only,  the  sum  for  which  judgment  is  rendered  in  favor  of  the  plaintilT 
cannot  exceed  one  thousand  dollars,  exclusive  of  interest  and  cost  as  taxed ; 
except  where  it  is  brought  upon  a  bond  or  undertaking  given  in  an  action  or 
special  proceeding  in  the  same  court,  or  before  the  city  judge.  Where  the 
action  is  brought  upon  a  bond  or  other  contract,  the  judgment  must  be  for 
the  sum  actually  due,  without  regard  to  a  penalty  therein  contained ;  and 
where  the  money  is  payable  in  installments,  successive  actions  may  be 
brought  for  the  installments  as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels  a  judgment  cannot  be  ren- 
dered in  favor  of  the  plaintiff  for  a  chattel  or  chattels,  the  aggregate  value 
of  which  exceeds  one  thousand  dollars. 

3.  The  court  has  not  jurisdiction  of  an  action  against  an  executor  or 
administrator  in  his  representative  capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  unless  one  of  the  parties 
thereto  resides  in  the  city  of  Yonkers,  or  in  a  town  of  Westchester  county, 
adjoining  that  city ;  or  a  warrant  of  attachment  is  panted  to  accompany 
the  summons,  and  levied  upon  property  of  the  defendant  within  that  city ; 
or  the  action  is  brought  to  recover  one  or  more  statutory  penalties  by  the  city 
of  Yonkers,  or  one  of  its  officers  or  boards  of  commissioners.  /Suck  warrant 
of  attachment  must  be  granted  and  subsequent  proceedings  taken  in  accordance 
mih  the  promsiona  and  requirements  herein  relating  to  attachments  in  courts  qf 
justices  qf  the  peace.    [Am'd  Gh.  494  of  1888.] 

§  8205.  Summons,  where  senred.  The  summons,  in  an  action  brought 
in  the  court,  may  be  served  at  any  place  within  the  county  of  Westchester^ 
bat  not  elsewhere. 

§  3206.  This  ttOe  does  not  afiect  jnxisdiction  ot  fhe  conrt,  eta,  in 
special  proceedings.    This  title  does  not  affect  any  provision  of  law,  con- 
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ferring  upon  the  court,  or  upon  the  city  judge  of  Yonkers,  jurisdiction,  power, 
or  authority,  in  a  special  proceeding ;  or  conferring  upon  the  city  judge  of 
Yonkers  power  or  authority,  in  an  action  brought  in  another  court 


TITLE  IV. 


The  district  courts  cf  the  dty  of  New  York,  and  the  justice^  courts  qf  the  cities  of 

Albany  and  Troy. 

AxrciM  1.  Provisions  generally  i^plicable  to  all  Uie  courts  specified  in  this  title. 

2.  Proviaons  exclusiyely  applicable  to  the  district  couils  of  the  city  of  New  York. 
8.  Provisions  exdosivefy  applicable  to  the  justices'  courts  of  Albany  and  Troy. 


ARTICLE  FIRST. 

PltOVIBIONS  GmriiBJLLLT  AFPUCABLB  TO  ALL  THB  COUBTB   8PJiCllfmi>  IK  THI8  TiTUk 

Saonoir  8207.  Service  of  complaint  with  summons ;  proceedings  thereupon. 
WOS,  LI. ;  and  proof  of  service. 

8209.  Action  to  be  commenced  by  service  of  summons. 

8210.  Order  of  arrest ;  warrant  of  attachment ;  requisition  to  replevy. 

8211.  The  last  section  qualified. 

8212.  Proceedings  where  titie  to  real  property  is  in  question 

8213.  Appeals. 

8214.  Effect  of  this  act,  npon  jurisdiction  and  proceedings. 

§  8207.  Service  of  complaiiit  wifh  wnrnnnnB ;  proceecUngB  tbeio- 
iq>Oii.  Section  8126  of  this  act  applies  to  an  action  to  recover  upon  or  for 
breach  of  a  contract,  express  or  implied,  brought  in  a  district  court  of  the 
city  of  New  York,  in  the  justices'  court  of  the  city  of  Albany,  or  in  the  jus- 
tices* court  of  the  city  of  Troy. 

§  3208.  Id. ;  and  proof  of  service.  In  an  action  broufi^ht  in  either  of 
those  courts,  the  summons,  and  in  a  proper  rase,  a  copy  of  the  complaint, 
may  be  served  by  any  person  not  a  party  to  the  action ;  except  that,  where 
the  action  is  brought  in  a  district  court  of  the  city  of  Kew  York,  a  person, 
other  than  a  constable  or  a  marshal,  serving  the  same,  must  be  first  empow- 
ered to  do  so,  either  by  the  justice,  or  by  the  attorney  to  the  corporation,  bb 
now  prescribed  by  law.  Proof  of  service  thereof,  by  such  a  person,  must  be 
made  by  his  affidavit ;  which  must  state  the  particular  place,  time,  and 
manner  of  service,  and  that  the  affiant  knew  the  person  so  served,  to  be  the 
person  mentioned  and  described  in  the  summons,  as  defendant  therein. 


§  8209.  Action  to  be  commenced  by  service  of  Bammona   An  action, 

brought  in  either  of  those  courts,  at  any  time  after  this  chapter  takes  effect, 
must  be  commenced  by  the  voluntary  appearance  of,  and  joinder  of  issue  by, 
the  parties,  or  by  the  service  of  a  summons. 

§8210.  Order  of  arrest;  warrant  of  attactament;  requisition  to 
replevy.  Articles  third,  fourth,  and  fifth  of  title  second  of  chapter  niae- 
teenth  of  this  act  apply  to  an  action  brought  in  either  of  those  courts,  except 
as  otherwise  prescribed  in  the  next  section.  And  except^  also,  that  where  0m 
warrant  of  attachment^  or  requisition  to  replevy^  is  issued  out  of  a  district  court 
qf  Uie  city  of  New  Yorkj  against  a  non-resident  dtfendant^  the  said  warranty  cr 
requisition^  must  require  the  marshal  to  attach  or  replecy  the  property^  on  or  btfore 
a  day  therein  specified^  which  must  be  not  less  than  two  nor  more  than  four  days 
b^ore  the  return  day  qf  the  summons.    [Am'd  Ch.  409  of  1884.] 

§  8211.  The  last  section  qoalified.  The  provisions  of  the  last  section 
are  subject  to  the  following  qoalificationB : 
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1.  Nothing  contained  in  either  of  the  articles,  so  made  applicable,  applies 
to  an  order  of  arrest,  in  an  action  brought  in  a  district  court  of  the  city  of 
New  York,  or  affects  any  provision  of  this  title,  relating  to  the  jurisdiction 
of  either  of  the  courts  specified  in  this  title. 

2.  An  order  of  arrest,  in  an  action  brought  in  the  justices'  court  of  Albany, 
or  the  justices'  court  of  Troy,  or  a  warrant  of  attachment,  or  a  requisition 
to  replevy,  in  either  of  those  courts,  or  in  a  district  court  of  the  city  of 
New  York,  must  be  granted  by,  and  directed  to,  and  executed  by,  the 
officer  empowered,  by  the  statutes,  remaining  in  force  after  this  chapter 
takes  effect,  to  grant  or  execute,  as  the  case  requires,  in  the  same  court,  a 
warrant  to  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an  action  to 
recover  a  chattel. 

3.  The  manner  of  applying  for,  granting,  and  executing  an  order  of  arrest, 
a  warrant  of  attachment,  or  a  requisition  to  replevy,  and  the  proceedings 
thereupon,  and  with  respect  thereto,  as  prescribed  in  the  articles  so  made 
applicable,  are  subject  to  the  statutes,  remaining  unrepealed  after  this  chap- 
ter takes  effect,  specially  applicable  to  those  courts,  or  to  either  or  any  of 
them,  prescribing  the  duties  of  the  justice,  or  of  the  clerks  thereof,  or  regu- 
lating the  mode  of  transacting  business  in  an  action  brought  therein. 

§  3212.  Proceedings  where  title  to  real  property  is  in  question. 

Sections  2951  to  2958  of  this  act,  both  inclusive,  apply  to  an  action,  brought 
in  either  of  those  courts ;  except  that,  where  the  action  is  brought  in  a  dis- 
trict court  of  the  city  of  New  York,  the  surety  upon  the  defendant's  under- 
taking is  liable,  in  the  case  specified  in  section  2952,  t<o  any  amount,  for 
which  judmient  might  have  been  rendered  by  the  district  court,  if  the 
answer  and  undertaMng  had  not  been  delivered. 

§  3213.  Appeals.  An  appeal  from  a  judgment  rendered  in  a  district 
coiurt  of  the  city  of  New  York,  may  be  taken  to  the  court  of  common  pleas  for 
the  city  and  county  of  New  Fork^  in  the  cases,  and  in  the  manner,  prescribed 
in  articles  first  and  second  of  title  eight  of  chapter  nineteenth  of  this  act. 
Hie  appellate  court  may  reterse^  affirm  or  modify  the  judgment  appealed  from, 
and  where  a  judgment  is  reversed^  may  order  a  new  trial  in  the  district  court. 
Where  a  judgment  is  modified,  or  where  a  n&io  trial  is  ordered^  costs  shall  be  in 
the  discretion  of  the  appellate  court  An  appeal  from  the  judgment  rendered 
in  the  justices'  court  of  the  city  of  Albany,  or  the  justices'  court  of  the  city 
of  Troy,  may  be  taken  in  a  case  where  an  appeal  may  be  taken  to  a  county 
court,  from  a  judgment  rendered  by  a  justice  of  the  peace,  as  prescribed  by 
title  eight  of  that  chapter,  and  in  no  other  case.  Such  an  appeal  must  be 
taken  to  the  county  court  of  the  county,  wherein  the  court  is  located. 
[Am'd  Ch.  231  OP  1883.] 

§  3214.  Effect  of  this  act  upon  jurisdiction  and  proceedings.  Except 
as  otherwise  specially  prescribed  in  this  title,  this  act  does  not  affect  any 
statutory  provision  remaining  unrepealed  after  this  chapter  takes  effect, 
relating  to  the  jurisdiction  and  powers  of  either  of  those  courts ;  the 
appointment,  qualification,  tenure  of  office,  powers,  or  duties  of  the  justices, 
or  of  the  clerk,  or  any  other  officer  thereof;  or  the  proceedings  therein; 
except  that  a  provision  of  this  or  any  other  statute,  whereby  a  proceeding 
in  an  action,  brought  in  either  of  those  courts,  or  a  special  proceeding, 
brought  therein,  or  before  a  justice  thereof,  is  assimilated,  either  expressly, 
or  by  reference  to  another  provision  of  law,  to  a  proceeding,  in  an  action  or 
a  special  proceeding  before  a  justice  of  the  peace,  is  deemed  to  refer  to  the 
corresponding  proceeding,  as  prescribed  in  chapter  nineteenth  of  this  act. 
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ARTICLE  SECOND. 

PSOYISIOirfi  BXCLUBIVBLT  APTUOABLB  lO  VBM  DBfBICT  Conm  OT  Tn  dlT  OF  NXW  YoBK. 

Sbctiov  3215.  Jorifldictaon  in  dvil  actioofl. 

3216.  Removal  of  certain  actions  into  common  pleas. 

3217.  When  order  of  arrest  may  be  granted. 
321^.  Proceedings  thereupon. 

3219.  Requisites  of  certain  undertakingn. 

3220.  Docketing  Judgments ;  execution  therenpon. 

3221.  Enforcement  oi  certain  judgments  in  favor  of  working  women. 
8222.  Costs  in  action  by  working  wonum. 

§  3216.  JnrUklictlon  in  civil  actiona  Each  district  court  of  the  city  of 
New  York  has  jurisdiction  of  the  follovdng  civil  actions : 

1.  An  action,  of  which  a  justice  of  the  peace  has  jurisdictioQ.  as  pre- 
scribed in  sections  1737,  2861,  2862,  and  2863  of  this  act,  including  an 
action  against  a  domestic  corporation,  or  against  a  foreign  corporation  hav- 
ing an  office  in  the  city  of  Wew  York,  where  the  sum  cTaimed,  or  the  value 
of  the  chattel,  or  of  all  the  chattels  claimed,  as  stated  in  the  complaint,  does 
not  exceed  two  hundred  and  fifty  dollars ;  except  that  subdivision  third  of 
section  2862,  and  subdivisions  first  and  fourth  of  section  2863  of  this  act  do 
not  apply  to  an  action  brought  in  either  of  those  courts. 

2.  An  ad  ion  to  recover  a  penalty,  given  by  the  charter  of  the  city  of  New 
York,  or  any  by-law  or  ordinance  of  the  common  council  of  that  city,  or  to 
recover  a  penalty  given  by  a  statute  of  the  State  ;  where  all  the  penalties, 
to  recover  which  the  action  is  brought,  do  not  exceed  two  hundred  and  fifty 
dollars. 

3.  An  action  in  behalf  of  the  people  of  the  State,  brought  by  the  direction 
of  the  commissioners  of  public  charities  and  correction  of  the  city  of  New 
York,  or  of  an  overseer  of  the  poor,  upon  a  bastardy  or  abandonment  bond, 
in  a  case  where  it  is  prescribed,  by  a  special  statutory  provision,  that  such 
an  action  can  be  maintained  in  a  district  court. 

4.  An  action  upon  the  bond  of  a  marshal  of  that  city,  in  a  case  where  it 
is  prescribed,  by  a  special  statutory  provision,  that  such  an  action  can  be 
maintained  in  a  district  court. 

Neither  of  those  courts  has  jurisdiction  of  any  civil  action,  except  as  pre- 
scribed in  this  section.  • 

§  3216.  Removal  of  certain  actions  into  common  plea&  In  an  action, 

specified  in  subdivision  first  or  second  of  the  last  section,  where  the  damages 
claimed,  or  the  value  of  the  chattel,  or  of  all  the  chattels  claimed,  as  stated 
in  the  complaint,  exceeds  one  hundred  dollars,  the  defendant  may,  after  issue 
is  joined,  and  before  an  adjournment  has  been  granted  upon  his  application, 
apply  to  the  justice  of  the  court  in  which  the  action  is  brought,  for  an  aider 
removing  the  action  into  the  court  of  common  pleas  for  the  city  and  county 
of  New  York.  Such  an  order  must  be  granted,  upon  the  defendant's  filing 
with  the  clerk  an  undertaking,  in  a  sum  fixed  by  the  justice,  not  exceeding 
twice  the  amount  of  the  damages  claimed,  or  twice  the  value  of  the  chattel, 
or  of  all  the  chattels  claimed,  as  stated  in  the  complaint,  with  one  or  more 
sureties,  to  the  effect,  that  the  defendant  will  pay  to  the  plaintiff  the  amount 
of  any  judgment,  that  may  be  recovered  against  him  in  the  court  of  com- 


mon pleas,  in  the  action  so  removed.     From  the  time  of  the  granting  of  the 

)gnizance  of  the  action ;  and  un 
of  the  district  court  must  forthwith  dehver  to  the  clerk  of  the  cgurt  of  corn- 


order,  the  court  of  common  pleas  has  cognizance  of  the  action ;  and  the  clerk 
"   he  d  -     -       -    .  -Q  .-,,-., 
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mon  pleas,  all  process,  pleadings,  and  other  papers  in  the  action,  and  certified 
copies  of  all  minutes,  entries,  and  orders  relating  thereto ;  which  must  be 
filed,  entered,  or  recorded,  as  the  case  requires,  in  the  latter^s  office. 

6  3217.  Whan  order  of  arrest  may  be  granted.  An  order  to  arrest  the 
deiendant  must  or  may  be  granted,  in  an  action  brought  in  either  of  tiiose 
courts,  in  any  case  where  a  warrant  of  arrest  must  or  may  be  issued  in  such 
an  action,  as  prescribed  in  the  statutes  remaining  unrepealed  after  this  chap- 
ter takes  effect.    Such  a  warrant  shall  not  hereafter  1^  issued. 

§  3218.  ProceedingB  thereapon.  An  order  of  arrest  must  direct  that 
the  summons  accompanying  it  be  made  returnable,  immediately  upon  the 
arrest  of  the  defendant ;  and  it  must  specify  a  sum,  in  which  the  defendant 
may  be  let  to  bail.  Sections  8179  to  8181,  both  inclusive,  section  3182, 
except  the  last  sentence  thereof,  and  section  8183  of  this  act,  apply  to  an 
order  of  arrest,  granted  in  an  action  in  either  of  those  courts ;  and  to  the  prcH- 
ceedings  upon,  and  relating  to,  the  execution  thereof.  In  all  other  respects, 
the  statutory  provisions  remaining  unrepealed  after  this  chapter  takes  effect, 
which  apply  to  and  reflate  the  application  for  a  warrant  to  arrest  a  defend- 
ant, the  granting  and  execution  thereof,  and  the  proceedings  subsequent 
thereto,  apply  to  and  regulate  the  application  for  an  order  of  arrest,  tke 
granting  ana  execution  thereof,  and  the  proceedings  subsequent  thereto. 

§  3219.  Requisites  of  certain  undertakings.  The  sum  specified  in  aa 
undertaking,  given  to  procure  a  warrant  of  attachment,  must  be  at  least 
twice  the  amount  of  the  plaintiff's  demand,  as  stated  in  the  warrant.  Where 
such  an  undertaking,  or  an  undertaking  given  to  procure  an  order  of  arrest^ 
is  executed  by  the  plaintiff  without  any  surety,  the  plaintiff  must  state,  ia 
the  affidavit  of  justification  annexed  to  the  undertaking,  in  addition  to  the 
other  matters  required  by  law,  that  he  is  a  resident  o^  and  a  householder 
within,  the  city  of  New  York,  specifying  the  street  and  the  number,  or  other 
sufficient  identification,  of  the  building  where  he  resides. 

§  3220.  Docketing  judgments ;  execution  thereupoa  Sections  3017 
to  3022  of  this  act,  both  inclusive,  apply  to  a  judgment  rendered  in  either  of 
those  courts,  and  to  the  proceedings  subsequent  thereto,  and  in  the  actioa 
wherein  it  was  rendered ;  except  that  the  transcript,  filed  in  the  office  of  the 
county  clerk,  must  be  furnished  by  the  clerk  of  the  district  court ;  that  a 
judgment,  the  transcript  of  which  has  been  so  filed,  is  deemed  to  be  a  judg- 
ment for  the  court  of  common  pleas  for  the  city  and  county  of  New  York ; 
and  that  an  execution,  upon  a  judgment  so  docketed,  may  be  issued,  at  the 
option  of  the  judgment  creditor,  either  by  the  county  clerk,  directed  to  the 
sheriff,  or  by  the  clerk  of  the  district  court,  directed,  to  a  marshal.  In  the 
latter  case,  it  must  be  in  the  same  form,  and  executed  in  the  same  mannerv 
as  if  the  judgment  was  not  so  docketed. . 

§  3221.  Enforcement  of  certain  judgments  in  &vor  of  working 
"women.  In  an  action  brought  in  either  of  those  courts,  by  a  female,  to 
recover  for  services  performed  by  her,  if  the  plaintiff  recovers  a  judgment 
for  a  sum  not  exceeding  fifty  dollars,  exclusive  of  costs,  no  property  of  the 
defendant  is  exempt  from  levy  and  sale,  by  virtue  of  an  execution^against 
proi)erty  issued  thereupon ;  and,  if  such  an  execution  is  returned  wholly  or 
partly  unsatisfied,  the  clerk  must,  upon  the  application  of  the  plaintiff,  issue 
an  execution  against  the  person  of  the  defendant,  for  the  sum  remaining 
uncollected.  A  defendant,  arrested  by  virtue  of  an  execution  so  issuea 
against  his  person,  must  be  actually  confined  in  the  jail,  and  is  not  entitled 
k>1^e  liberties  thereof;  but  he  must  be  discharged,  after  having  been  so 
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confined  fifteen  days.  After  his  discharge,  an  execution  against  his  person 
cannot  be  issued  upon  the  judgment,  but  the  judgment  creditor  may  enforce 
the  judgment  against  property,  as  if  the  execution,  froxa  which  the  judgment 
debtor  is  discharged,  has  been  returned  without  his  being  taken. 

§  3222.  OoatB  in  action  by  working  woman.  Section  3131  of  this  act 
applies  to  an  action  therein  specified,  brought  in  a  district  court  of  the  city 
of  r^ew  York ;  and  costs  must  be  allowed  in  such  an  action,  as  prescribed  in 
that  section,  in  addition  to  the  costs  allowed  in  a  district  court,  by  the  statu* 
tory  provisions  remaining  in  force  after  this  chapter  takes  effect. 


ARTICLE  THIRD. 
Pbotibiovs  bxclubivblt  apfucablb  to  thx  Justicbs'  Coubts  or  Albavt  ahd  Tbot. 

Baanov  3233.  Jurisdiction  in  dvil  actions. 

8224.  Id. ;  upon  judgment  by  confession. 

8225.  Docketing  judgments ;  execution  thereupon. 

fS2£3.  Juzifldiction  in  dvU  actions.  The  justices'  court  of  the  city  of 
any,  and  the  justices'  court  of  the  city  of  Troy,  have  jurisdiction^  each 
i^thin  the  city  where  the  court  is  located,  of  an  action,  of  which  a  justice 
of  the  peace  has  jurisdiction,  as  prescribed  in  sections  1737,  2861,  2862,  and 
2868  of  this  act ;  and  also  of  an  action  to  recover  a  penalty,  ^ven  by  the 
charter,  or  a  by-law  or  an  ordinance  of  the  common  council  of  that  city, 
where  the  plaintiff  demands  judgment  for  a  sum  not  exceeding  two  hundred 
dollars.  Neither  of  those  courts  has  jurisdiction  of  any  other  civil  action ; 
but  this  section  does  not  affect  the  jurisdiction  conferred,  by  the  statutory 
provisions  remaining  in  force  after  this  chapter  takes  effect,  upon  either  of 
those  courts,  in  a  special  proceeding. 

§  8224.  Id. ;  npon  jnclgmdnt  by  confession.  The  jurisdiction  of  each 
of  those  courts  extendi  also  to  the  taking  and  entry  of  a  judgment,  upon 
the  confession  of  a  defendant  as  prescribed  in  title  sixth  of  cnapter  nine- 
teenth of  this  act,  where  the  sum  confessed  does  not  exceed  five  hundred 
dollars. 


§  8225.  Docketing  jnclgments ;  ezecation  tfaerenpon.  The  provisionB 
of  sections  3017  to  3022  of  this  act,  both  inclusive,  apply  to  a  judgment 
Tendered  in  either  of  those  courts,  and  to  the  proceedings  subsequent 
thereto,  and  in  the  action  wherein  the  judgment  was  renderea ;  except  that 
the  transcript,  ffled  in  the  clerk's  office  of  the  county  wherein  the  court  is 
located,  must  be  furnished  by  the  clerk  of  the  court,  in  which  the  judgment 
was  rendered. 


TITLE  V. 

The  mumevpal  cawrtofihe  cUy  ofRochest&r. 

Baaaov  3226.  Provldons  of  chapter  19  generally  applicable  to  courts  and  jadgea. 
3227.  Jurisdiction  in  actions  upon  contract. 

§8226.  Provisions  of  chapter  19  genaxally  applicabla  to  tlie 
and  judges.    The  provisions  of  chapter  nineteenth  of  this  act,  excl 
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titles  tenth  and  eleventh  thereof,  apply  to  the  mnnicipal  court  of  the  city  of 
Rochester,  and  to  the  judges  thereof;  except  so  far  as  they  are  inconsistent 
vrith  the  next  section,  or  with  any  other  special  provision  of  statute,  remain- 
ing unrepealed  after  this  chapter  taking  effect.  For  the  purpose  of  applying 
the  same,  the  court  is  deemed  a  justice's  court ;  each  judge  thereof  is  deemed 
a  justice  of  the  peace ;  and  the  city  of  Rochester  is  deemed  a  town  of  Mon- 
roe county. 

§  3227.  Jmlsdictloa  In  actions  upon  contract  The  munieipal  court  qf 
As  dty  qf  Boehester  has  jurisdiction  of  an  action  to  recover  damages  upon  or 
lor  a  breach  of  contract,  express  or  implied,  other  than  a  promise  to  marry, 
when  the  sum  daimed  ooeB  not  exceed  >?O0  hundred  dollars.  [Am'b  Ch.  601 
or  1881.] 
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CHAPTER  XXL 

COSTS  AND  PEES. 

TITLE       I. — ^AWARDINQ  AJSTD  SNFORCINa  PAYMENT  OF    O0BI8. 
TITLE     II. — ^FlXINO  THB  AMOUNT  OF  COSTS. 

TITLE  III. — Security  for  costs. 

TITLE    IV. — GbNBRAL  provisions  RBLATINQ  to    FBBfli 

TITLE    v.— Sums  allowed  as  fees. 

TITLE  L 

Awarding  and  enforcing  payment  of  casts. 

Abticlb  1.  General  regulationa  respecting  the  awarding  of  costs. 

2.  Regulations  respecting  the  awarding  of  costs  in  particiLbur 
8.  Miscellaneous  provisions. 

ARTICLE  FIRST. 
QjansRAL  Rbgulatioks  BBSFnomra  thb  AwABDora  of  Cosib. 

Suction  3228.  When  plaintifT  entitled  to  costs  of  course. 

3229.  When  defendant  entitled  to  costs  of  coarse.    Rule  as  to  two  or 

defendants. 

3230.  When  costs  are  discretionary. 

3231.  Costs,  where  several  actions  are  brought  on  same  instromenty  etc 

3232.  Interlocutory  costs  upon  issue  of  law. 

3233.  Id.  ;  how  collected. 

3234.  Costs,  where  there  are  several  issues  of  fact. 

3235.  Id.  ;  after  discontinuance  upon  answer  of  title. 

3236.  Costs  of  a  motion. 

3237.  The  foregoing  sections  limited. 

3238.  Costs  upon  appeal  fi-om  final  judgment. 

3239.  Id.  ;  upon  appeal  from  interlocutory  judgment  or  order. 

3240.  Id. ;  in  a  special  proceeding. 

§  3228.  When  plaintiff  entitled  to  costs  of  course.    The  plaintiff  is 

entitled  to  costs,  of  course,  upon  the  rendering  of  a  final  judgment  in  his 
favor,  in  either  of  the  following  actions : 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or  an  interest  in 
real  property ;  or  in  which  a  claim  of  title  to  real  property  arises  upon  the 
pleadings,  or  is  certified  to  have  come  in  question  upon  the  trial. 

2.  An  action  to  recover  a  chattel.  But  if  the  value  of  the  chattel,  or  of  all 
the  chattels,  recovered  by  the  plaintiff,  as  fixed,  together  with  the  damages, 
if  any,  awarded  to  him,  is  less  than  fifty  dollars,  the  amount  of  his  costs 
cannot  exceed  the  amount  of  the  value  and  the  damages. 

3.  An  action  specified  in  subdivision  first,  third,  fourth,  or  fifth  of  section 
2863  of  this  act.    But  if ,  in  an  action  to  recover  damages  for  an  assault, 
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battery,  false  impriBOimient,  libel,  slander,  criminal  conversation,  sedaction, 
or  malicious  prosecution,  the  plaintiff  recovers  less  than  fifty  dollars  dam- 
ages, the  amount  of  his  costs  cannot  exceed  the  damages. 

4.  An  action,  other  than  one  of  those  specified  in  the  foregoing  subdi- 
visions, of  this  section,  in  which  the  complaint  demands  judgment  for  a  sum 
of  money  only.  But  the  plaintiff  is  not  entitled  to  costs,  under  this  subdi- 
vision, unless  he  recovers  the  sum  of  fifty  dollars  or  more. 

g  3229.  When  defendant  entitled  to  costs  of  course.  Rule  as  to 
two  or  more  defendant&  The  defendant  is  entitled  to  costs,  of  course, 
upon  the  rendering  of  a  final  jud^ent,  in  an  action  specified  in  the  last 
section,  unless  the  plaintiff  is  entitled  to  costs,  as  therein  prescribed.  But 
where,  in  such  an  action  against  two  or  more  defendants,  the  plaintiff  is 
entitled  to  costs  against  one  or  more,  but  not  against  all  of  them,  none  of  the 
defendants  are  entitled  to  costs,  of  course.  In  that  case,  costs  may  be 
awarded,  in  the  discretion  of  the  court,  to  any  defendant,  against  whom  the 
plaintiff  is  not  entitled  to  costs,  where  he  did  not  unite  in  an  answer,  and 
was  not  united  in  interest,  with  a  defendant,  against  whom  the  plaintiff  ia 
entitled  to  costs. 

§  3230.  When  costs  are  discretionary.  Except  as  prescribed  in  the 
lafit  two  sections,  the  court  may  in  its  discretion,  award  costs  to  any  party, 
upon  the  rendering  of  a  final  judgment. 

§  3281.  Costs,  where  several  actions  are  bronght  on  same  instrn- 
ment,  eta  Where  two  or  more  actions  are  brought,  in  a  case  specified  in 
section  454  of  this  act,  or  otherwise  for  the  same  cause  of  action,  against 
persons  who  might  have  been  joined  a^  defendants  in  one  action,  costs, 
other  than  disbursements,  cannot  be  recovered,  upon  the  final  judgment,  by 
the  plaintiff,  in  more  than  one  action,  which  shall  be  at  his  election.  But 
this  prohibition  does  not  apply  to  a  case  where  the  plaintiff  joins  as  defend- 
ants, in  each  action  brought,  all  the  persons  liable,  not  previously  sued,  who 
can  with  reasonable  diligence,  be  found  within  the  State ;  or,  if  the  action 
is  brought  in  a  superior  city  court,  or  the  marine  court  of  the  city  of  New 
York,  or  a  county  court,  within  the  city  or  county,  as  the  case  may  be,  where 
the  court  is  located. 

§  3232.  Interlocutozy  costs  npon  issne  of  law.  Where  an  issue  of 
law  and  an  issue  of  fact  are  joined,  between  the  same  parties  to  the  same 
action,  and  the  issue  of  fact  remains  undisposed  of,  whei  an  interlocutory 
judgment  is  rendered  upon  the  issue  of  law ;  the  interlocutory  judgment 
may,  in  the  discretion  of  the  court,  deny  costs  to  either  party,  or  award  costs 
to  the  prevailing  party,  either  absolutely,  or  to  abide  the  event  of  the  trial 
of  the  issue  of  fact. 

§  3233.  Id  ;  how  collected.  Section  779  of  this  act  applies  to  interlo* 
cutory  costs,  awarded  as  prescribed  in  the  last  section,  as  if  they  were  costs 
of  motion. 

§  3234.  CSosts  where  there  are  several  issues  of  tact  In  an  action 
specified  in  section  3228  of  this  act,  wherein  the  complaint  sets  fori-h  sepa- 
rately two  or  more  causes  of  action  upon  which  issues  of  fact  are  joined,  if 
the  plaintiff  recovers  upon  one  or  more  of  these  issues,  and  the  defendant 
upon  the  other  or  others,  each  party  is  entitled  to  costs  against  the  adverse 
party,  unless  it  is  certified  that  the  substantial  cause  cf  action  was  the  same 
upon  each  issue ;  in  which  case,  the  plaintiff  only  is  entitled  to  costs.  Costs, 
to  which  a  party  is  so  entitled,  must  be  included  in  the  final  judgment,  by 
adding  them  to,  or  off-setting  them  against^  the  sum  awarded  to  the  prevail- 
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ing^  party ;  or  otherwise,  93  the  caae  requires.  But  this  section  does  not 
entitle  a  plaintiff  to  costs,  in  a  case  specified  in  subdivision  fourth  of  section 
8228  of  this  act,  where  he  is  not  entitled  to  costs,  as  prescribed  in  that  sub- 
division. 

§  3235.  Id. ;  after  discontiniiaiica  upon  answer  of  title.  Where  aa 
action  brought  before  a  justice  of  the  peace,  or  in  a  district  court  of  the  city 
of  New  York,  or  a  justices'  court  of  a  city,  has  been  discontinued,  as  pre- 
scribed by  law,  upon  the  delivery  of  an  answer,  showing  that  title  to  real 
property  will  come  in  question ;  and  a  new  action,  for  the  same  cause,  haa 
been  commenced  in  the  proper  court;  the  party,  in  whose  favor  final  judg- 
ment is  rendered  in  the  new  action,  is  entitled  to  costs ;  except  that,  where 
final  judgment  is  rendered  therein,  in  favor  of  the  defendant,  upon  the  trial 
of  an  issue  of  fact,  the  plaintiff  is  entitled  to  costs,  unless  it  is  certified, 
that  the  title  to  real  property  came  in  question  on  the  trial. 

§  3236.  CoBtB  of  a  motion.  Costs,  upon  a  motion  in  an  action,  whoe 
the  costs  thereof  are  not  specially  regulated  in  this  act,  or  upon  a  reference 
made  pursuant  to  sections  623, 624,  827,  or  .1015  of  this  act,  may  be  awaj^ed, 
either  absolutely  or  to  abide  the  event  of  the  action,  or  of  the  reference,  to 
any  party,  in  the  discretion  of  the  court  or  judge. 

^  3237.  The  fi^regoing  sectiomi  limited.  The  foregoing  sectiona  of  this 
article  do  not  affect  the  recovery  of  costs  upon  an  appeaL 

§  3238.  Costa  npon  appeal  from  final  judgment  Upon  an  appeal 
from  the  final  judgment  in  an  action,  the  recovery  of  costs  is  regulated  as 
follows : 

1.  In  an  action  sx)ecifled  in  section  3228  of  this  act,  the  respondent  is 
entitled  to  costs  upon  the  afiirmance,  and  the  appellant  upon  the  reversal, 
of  the  judgment  appealed  from ;  except  that,  where  a  new  trial  is  directed, 
costs  may  be  awarded  to  either  party,  absolutely  or  to  abide  the  event,  in 
the  discretion  of  the  court. 

2.  In  every  other  action,  and  also  where  the  final  judgment  appealed  firom 
is  affirmed  in  part,  and  reversed  in  part,  costs  may  be  awarded  in  like 
manner,  in  the  discretion  of  the  court. 

g  3239.  Id. ;  iq>on  appeal  from  Interloentory  judgment  or  order. 

Upon  an  appeal  from  an  interlocutory  jud^eut  or  an  order,  in  an  action, 
costs  are  in  the  discretion  of  the  court,  ana  may  be  awarded  absolutely,  or 
to  abide  the  event,  except  as  follows : 

1.  Where  the  appeal  is  taken  from  an  order,  granting  or  refusing  a  new 
trial,  and  the  decision  upon  the  appeal  refuses  a  new  trial,  the  respondent 
is  entitled,  of  course,  to  the  costs  of  the  appeal. 

2.  Where  an  appeal  is  taken  from  an  order,  refusing  a  new  trial,  and  an 
appeal  is  also  taken  from  the  judgment  rendered  upon  the  trial,  neither 
party  is  entitled  to  the  costs  of  the  appeal  from  the  oraer. 

§  3240.  Id. ;  in  a  special  proceeding.  Costs  in  a  special  proceeding, 
instituted  in  a  court  of  record,  or  upon  an  appeal  in  a  special  proceeding^  taken 
to  a  court  of  record^  where  the  costs  thereof  are  not  specially  regulated  in 
this  act,  may  be  awarded  to  any  party,  in  the  discretion  of  the  court,  at  the 
rates  allowed  for  similar  services,  in  an  action  brought  in  the  same  court, 
or  an  appeal  from  a  judgment  taken  to  the  same  court,  and  in  like  manner. 
[Am'd  Ch.  122  OF  1881.] 
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ARTICLE  SECOND. 

RsaULATIONS  BBSFBOTUra  THB  AWABDUrO  OF  COBXB  IS  PABTIGUXJUEt  CaBBS. 

SBcnov  8241.  Costs  against  the  State ;  how  paid. 

8242.  Costs  wnere  action  brought  by  people,  on  relation  of  private  person. 
3243.  Id. ;  for  the  benefit  of  a  county,  etc. 

8244.  Costs  ag^ainst  a  school  officer. 

8245.  Id. ;  ag'ainst  a  municipal  corporation. 

8246.  Id. ;  by  or  against  an  executor,  etc. 

3247.  Costs  in  case  of  transfer,  etc.,  of  caose  of  action. 

§  3241.  Costs  against  the  State ;  how  paid.  Where  cofits  are  awarded 
against  the  people  of  the  State,  in  an  action  or  special  proceeding  broughti 
by  a  public  oificer,  pursuant  to  any  provision  of  law,  and  the  proceedings  have 
not  been  stayed,  by  appeal  or  otherwise ;  the  Comptroller  must  draw  his 
warrant  upon  the  treasurer,  for  the  payment  of  the  costs,  out  of  any  money 
in  the  treasury,  appropriated  for  that  purpose,  upon  the  production  to  him 
of  an  exempMed  copy  of  the  judgment,  or  order  awarding  the  cost<8,  and, 
where  the  amount  is  not  fixed  thereby,  of  a  taxed  bill  of  costs ;  accompanied, 
in  either  caj^e,  with  a  certificate  of  the  Attorney-General,  to  the  effect  that 
the  action  or  special  proceeding  was  brought  pursuant  to  law.  The  fees  of 
the  clerk,  for  the  exemplified  copy,  must  be  certified  thereupon  by  him,  and 
included  in  the  warrant. 

§  3242.  Costs  where  action  brought  by  people,  on  relation  of  private 
person.  Where  an  action  is  brought,  in  the  name  of  the  people  of  the  State, 
upon  the  relation  of  a  private  corporation  or  individual,  as  prescribed  in  sec- 
tion 1986  of  this  act,  a  judgment,  awarding  costs  to  the  defendant,  must 
award  them,  against  the  relator,  in  the  first  instance ;  and  against  the  peo- 
ple, only  in  case  an  execution,  issued  thereupon  against  the  property  of  the 
relator,  is  returned  unsatisfied. 

§  3243.  Id. ;  for  the  benefit  of  a  county,  eta  In  an  action  or  a  special 
proceeding,  brought  in  the  name  of  the  people  of  the  State,  to  recover  money 
or  property,  or  to  establish  a  right  or  claim,  for  the  benefit  of  a  county,  city, 
town,  or  village,  costs  shall  not  be  awarded  against  the  people ;  but,  where 
they  are  awarded  to  the  defendant,  they  must  be  awarded  against  the  body 
for  whose  benefit  the  action  or  special  proceeding  was  brought. 

§  8244.  Costs  against  a  school  officer.  Costs  cannot  be  awarded  to  the 
plaintiff,  in  an  action  against  a  school  officer,  or  a  supervisor,  on  account  of 
an  act  performed  by  him,  by  virtue  of,  or  under  color  of  his  office ;  or  on 
account  of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  upon  him  by 
law;  where  his  act,  refusal,  or  omission  might  have  been  the  subject  of  an 
appeal  to  the  State  superintendent  of  public  instruction,  and  where  it  is  cer- 
tified that  it  appeared,  upon  the  trial,  that  the  defendant  acted  in  good  faith. 
But  this  section  does  not  apply  to  an  action  for  a  penalty ;  or  to  an  action 
or  a  special  proceeding,  to  entorce  a  decision  of  the  superintendent. 

§  3245.  Id. ;  against  a  municipal  corporation.  Costs  cannot  be  awarded 
to  the  plaintiff,  in  an  action  against  a  municipal  corporation,  in  which  the 
complaint  demands  a  judgment  for  a  sum  of  money  only ;  unless  the  claim, 
upon  which  the  action  is  founded,  was,  before  the  commencement  of  the 
action,  presented  for  payment  to  the  chief  fiscal  officer  of  the  corporation. 

§  8246.  Id. ;  by  or  against  an  execntor,  etc.  In  an  action,  brought  by 
or  against  an  executor  or  administrator,  in  his  representative  capacity,  or 
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ihe  trustee  of  an  express  trust,  or  a  person  expressly  authosized  by  statute 
to  sue  or  to  be  sued,  costs  must  be  awarded,  as  in  an  action  by  or  against  a 
person,  prosecuting  or  defending  in  his  own  right,  except  as  otherwise  pre- 
scribed in  sections  1835  and  1836  of  this  act ;  but  they  are  exclusively  chaige- 
able  upon,  and  collectible  from  the  estate,  fund,  or  person  represented, 
unless  the  court  directs  them  to  be  paid,  by  the  party  personally,  for  mis- 
management or  bad  faith  in  the  prosecution  or  defence  ox  the  action. 

§  3247.  CoetB  in  case  of  tranflfer,  etc.,  of  causa  of  actioa  Where 
an  action  is  brought,  in  the  name  of  another,  by  a  transferee  of  the  cause  of 
action,  or  by  any  other  person,  who  is  beneficially  interested  therein;  or 
where,  after  the  commencement  of  an  action,  the  cause  of  action  becomes,  by 
transfer  or  otherwise,  the  property  of  a  person,  not  a  party  to  the  action; 
ihe  transferee,  or  other  person  so  interested,  is  liable  for  costs,  in  the  like 
cases,  and  to  the  same  ext<ent,  as  if  he  was  the  plaintiff;  and,  where  costs 
aie  awarded  against  theplaintiff,  the  court  may,  by  order,  direct  the  person 
so  liable  to  pay  them.  Except  in  a  case  where  he  could  not  have  been  law- 
fully directed  to  pay  costs,  personally,  if  he  had  been  a  party,  as  prescribed 
in  the  last  section,  his  disobedience  to  the  order  is  a  contempt  of  court.  But 
this  section  does  not  apply  to  a  case  where  the  person  so  l]^neftcially  inter- 
ested, is  the  attorney  or  counsel  for  the  plaintiff,  if  his  only  beneficial  interest 
consists  of  a  right  to  a  portion  of  the  sum  or  property  recovered,  as  compen- 
sation for  his  services  in  the  action. 


AETICLE  THIBD. 

MiacBUJoraous  PKoyisioin. 

SacTnov  8248.  Certificate  entitling-  party  to  costs,  or  incremsod  costs. 

8249.  Costs  aeainst  infant  plaintiff;  collectible  of  ffoardian  ad  litem. 
8260.  This  tiue  not  to  affect  special  provisions  of  uiw. 

§8248.  Certificate  entitUiig  party  to  costs,  or  increased  costs.  Where, 

npon  the  trial  of  an  action,  the  title  to  real  property  comes  in  question,  or 
any  fact  appears,  whereby  either  party  becomes  entitled  to  costs,  or  to  the 
increased  costs  specified  in  section  3258  of  this  act,  the  judge  presiding  at 
the  trial,  or  the  referee,  must,  upon  the  application  of  the  party  to  be  bene- 
fited thereby,  either  before  or  after  the  verdict,  report,  or  decision  is  ren- 
dered, make  a  certificate,  stating  the  fact.  Such  a  certificate  is  the  only 
competent  evidence,  as  to  the  matter,  before  the  taxing  officer. 

§  8249.  Costs  against  infimt  plaintiff;  collectible  of  guardian  ad 
litem.  Where  costs  are  awarded  against  an  infant  plaintiff,  they  may  be 
collected,  by  execution  or  otherwise,  from  his  guardian  ad  litem,  in  like 
manner  as  if  the  latter  was  the  plaintiff. 

§  3250.  This  title  not  to  affect  special  provisions  of  law.  This  title 
does  not  affect  any  provision  contained  elsewhere  in  this  act,  or  in  any  other 
statute  remaining  unrepealed  after  this  chapter  takes  effect ;  whereby  the 
award  of  costs  is  specially  regulated,  in  a  particular  case,  otherwise  than  as 
prescribed  in  this  title. 
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TITLE  n. 
Fixing  the  amount  of  oasts^ 

AxnoLM  1.  Sams  aUowed  as  costs ;  disbtiTBements. 

2.  Taxation  of  costs.  f 

ARTICLE  FIBST. 

8UMB  ALLOWKD  AS  CoffrS;  DlSBUBSBHBim. 

Baanom  8261.  Amonnt  of  costs  gfenerally. 

8252.  Additional  allowance  to  plaintiff  in  foreclosore,  partition,  etc 

8253.  Additional  allowance  to  either  party  in  difficolt  cases,  etc 
8264.  Allowances  under  the  foregoing  sections  limited. 

8255.  Costs  upon  adjouroment  of  trial. 

8256.  Disbursements  to  be  included  in  biU  of  costs. 

8257.  Increased  damages  not  to  carry  increased  costs. 
8268.  When  defendant  entitled  to  increased  costs. 

8259.  Increased  disbursements  not  allowed. 

8260.  Ck)sts  ui>on  a  settlement. 

8261.  This  article  not  to  affect  special  provicdons  of  law. 

^  8261.  Amoant  of  costs  generally.  Costs^  awarded  to  a  party  to  an 
action,  must  be  at  the  following  rates : 

1.  To  the  plaintiff: 

For  all  proceedings,  before  notice  of  trial,  in  an  action  specified  in  section 
420  of  this  act,  fifteen  dollars ;  in  every  other  action,  twenty-five  dollars. 

For  each  additional  defendant  served  with  the  summons,  not  exceeding 
ten,  two  dollars ;  and  for  each  necessary  defendant  in  excess  of  that  num* 
ber,  served  with  the  summons,  one  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guardians  ad  litem,  for 
one  or  more  inrant  defendants,  ten  dollars. 

Forprocuring  an  injunction  order ;  or,  in  the  marine  court  of  the  city  of 
New  1  ork,  an  order  of  arrest,  ten  dollars. 

2.  To  the  defendant : 

For  all  proceedings,  before  notice  of  trial,  except  as  otherwise  prescribed 
in  this  article,  ten  £)llars. 

8.  To  either  party : 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  except  as  other- 
wise prescribed  in  mis  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as  prescribed  in  sec- 
tion 870,  section  871,  or  section  893  of  this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commission,  or  to  letters 
rogatory,  issued  as  prescribed  in  sections  888,  012,  913,  and  3171  of  this  act, 
ten  dollars. 

For  the  trial  of  an  issue  of  law,  twenty  dollars. 

For  the  trial  for  an  issue  of  fact,  thirty  dollars ;  and  where  the  trial  neces- 
sarily occupies  more  than  two  days,  ten  dollars  in  addition  thereto. 

For  making  and  serving  a  case,  twenty  dollars ;  and  where  the  case  neces- 
sarily contains  more  than  fifty  folios,  ten  dollars  in  addition  thereto. 

For  makinff  and  serving  amenc^ents  to  a  case,  ten  dollars. 

Upon  a  moiton  for  a  new  trial  upon  a  case,  or  an  application  for  judgment 
upon  a  special  verdict,  the  same  sums  as  upon  an  appeal,  as  prescribed  in 
fubdiyision  fourth  of  this  section. 
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Upon  any  other  motion,  or  npon  a  reference  specified  in  section  3236  of 
this  act,  to  each  party  to  whom  costs  are  awarded^  a  sum  fixed  by  the  court 
or  judge,  not  exceeding  ten  dollars  besides  necessary  disbursement  for  print- 
ing  and  referee's  fees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  the  same,  for  all 
proceedings  after  the  granting  of,  and  before  the  new  trial,  twenty-five 
dollars. 

For  one  term  of  the  marine  court  of  the  city  of  New  York,  at  which  the 
cause  IB  necessarily  on  the  calendar,  and  for  each  term  of  the  circuit  court, 
or  trial  term,  or  special  term,  of  the  supreme  court,  a  superior  city  court,  or 
a  county  court,  not  exceeding  five,  at  which  the  cause  is  necessarily  on  the 
calendar,  excluding  the  term  at  which  it  is  tried,  or  otherwise  finally  dis- 
posed of,  ten  dollars. 

4.  To  either  party,  upon  an  appeal  to  the  supreme  court,  from  an  inferior 
court;  or  upon  an  appeal  to  the  general  term  of  the  supreme  court,  or  of  a 
superior  city  court,  or  of  the  marine  court  of  the  city  of  New  York,  taken 
from  an  interlocutory  or  final  judgment,  or  from  an  order  granting  or  refus- 
ing a  new  trial,  reuaered  or  made  in  the  same  court,  or  in  a  circuit  court ;  or 
upon  an  appeal  to  the  court  of  common  pleas  for  the  city  and  county  of  New 
York,  from  the  marine  court  of  that  city ;  or  upon  an  application  to  a  general 
term  for  a  new  trial,  or  for  judgment  upon  a  verdict,  rendered  subject  to  the 
opinion  of  the  court,  or  where  exceptions  are  ordered  to  be  heard,  in  the  first 
instance,  at  the  general  term : 

Before  argument,  twenty  dollars. 

For  argument,  forty  dollars. 

For  one  general  term  of  the  marine  court  of  the  city  of  New  York,  at  which 
the  cause  is  necessarily  on  the  calendar ;  and  for  each  general  term,  not 
exceeding  five,  of  the  supreme  court,  or  of  a  superior  city  court,  at  which  the 
cause  is  necessarily  on  the  calendar,  excluding  the  term  at  which  it  is  argued, 
or  otherwise  finally  disposed  of,  ten  dollars. 

5.  To  either  party,  upon  an  appeal  to  the  court  of  appeals : 
Before  argument,  thirty  dollars. 

For  argument,  sixty  dollars. 

For  each  term,  not  exceeding  ten,  at  which  the  cause  is  on  the  calendar, 
excluding  the  term  at  which  it  is  argued,  or  otherwise  finally  disposed  of, 
ten  dollars. 

Where  a  judgment  is  affirmed  by  the  court  of  appeals,  the  court  may,  in 
its  discretion,  also  award  damages,  by  way  of  costs,  for  the  delay,  not  exceed- 
ing ten  per  centum  upon  the  amount  of  the  judgment;  or,  where  it  was  ren- 
dered upon  an  appeal,  upon  the  amount  of  the  original  judgment. 

§  8252.  Additional  allowance  to  plaintiff  in  foredosore,  partition, 
etc.  Where  the  action  is  brought  to  foreclose  a  mortgage  upon  real  prop- 
erty ;  or  for  the  partition  of  recu  property ;  or  to  procure  an  adjudication 
upon  a  will  or  other  instrument  in  writing ;  or  to  compel  the  determination 
of  a  claim  to  real  property ;  or  where,  in  any  action,  a  warrant  of  attachment 
against  property  has  been  issued;  the  plaintiflF,  if  a  final  judgment  is  ren- 
dered in  his  favor,  and  he  recovers  costs,  is  entitled  to  recover,  in  addition 
to  the  costs  prescribed  in  the  last  section,  the  following  percentages,  to  be 
estimated  upon  the  amount  found  to  be  due  upon  the  mortgage ;  or  the 
value  of  the  property  partitioned,  affected  by  the  adjudication  upon  the  will 
or  other  instrument,  or  the  claim  to  which  is  determined ;  or  the  value  of 
the  property  attached,  not  exceeding  the  sum  recovered,  or  claimed;  ajs  the 
case  may  be : 

Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per  centosL 
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Upcm  aai  additianri  soaiy  not  ezoeeding  four  hanidred  ddUun,  five  per 
centoBL. 

Upon  an  additionAl  mm,  not  ezceading  one  ihouiand  doUan,  two  per 

centum. 

Where  such  an  action  is  settled  before  judgment,  the  plaintiff  is  entitled 
to  a  percentage  upon  the  amount  paid  or  secured  upon  the  settlement,  at 
one-half  of  those  rates.  In  an  action  to  foreclose  a  mortgage  upon  real 
property,  where  a  part  of  the  mortgage  debt  is  not  due,  if  the  final  judgment 
directs  the  sale  of  the  whole  property,  as  prescribed  in  section  1637  of  this 
act,  the  percentages,  specified  in  this  section,  must  be  computed  upon  the 
whole  sum,  unpaid  upon  the  mortgage.  But  if  it  directs  the  sale  of  a  part 
only,  as  prescribed  in  section  1636  of  this  act,  they  must  be  computed  upon 
the  sum  actually  due ;  and  if  the  court  thereafter  grants  an  order,  directing 
the  sale  of  the  remainder,  or  a  part  thereof,  the  percentages  must  be  com- 
puted upon  the  amount  then  aue ;  but  the  aggregate  of  the  percentage* 
shall  not  exceed  the  sum,  which  would  have  been  allowed,  if  the  entire  sum 
secured  by  the  mortgage  had  been  due,  when  final  judgment  was  rendered. 

§  82S3.  Additioiial  allowance  to  eithor  party  in  diScidt  caaeo,  etc. 

In  an  action,  brought  to  foreclose  a  mortgage  npon  real  property ;  or  for  the 

Sartition  of  real  property ;  or  in  a  difficult  and  extraordinary  case,  where  a 
efence  has  been  interposed,  in  any  action ;  the  court  may  also,  in  its  dis- 
cretion, award  to  any  party  a  further  sum,  as  follows : 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding  two  and  one- 
half  per  centum  upon  the  sum  due  or  claimed  to  be  due  npon  the  mortgage, 
nor  the  aggregate  sum  of  two  hundred  dollars. 

2.  In  any  other  case  specified  in  this  section,  a  sum  not  exceeding  five 
per  centum  upon  the  sum  recoyered,  or  claimed,  or  the  value  of  the  subject- 
matter  involved.  , 

§  3254.  Allowances  under  the  foregoing  sections  limited.    But  all 

the  sums  awarded  to  the  plaintiff,  as  prescribed  in  section  3252  of  this  act, 
or  to  a  party  or  two  or  more  parties  on  the  same  side,  as  prescribed  in  the 
last  sentence  of  section  8251  of  this  act,  and  in  subdivision  second  of  the  last 
section,  cannot  exceed,  in  the  aggregate,  two  thousand  dollars. 

§  3255.  Ck>8tB  npon  adjonnunent  of  txiaL  Where  an  application  is 
made  to  a  court  or  a  referee,  to  adjourn  a  trial,  the  payment  to  the  adverse 
party  of  a  sum  not  exceeding  ten  dollars,  or  in  the  marine  court  of  the  city 
of  New  York,  a  sum  not  exceeding  five  dollars,  besides  the  fees  of  his  wit- 
nesses, and  other  taxable  disbursements,  already  made  or  incurred,  which 
are  rendered  ineffectual  by  the  adjournment,  may  be  required  as  a  condition 
of  granting  the  adjournment. 

§  3256.  Disbmsements  to  be  inclnded  in  bill  of  costs.  A  party,  to 
whom  costs  are  awarded  in  an  action,  is  entitled  to  include,  in  his  bill  of 
costs,  his  necessary  disbursements,  as  follows :  the  legal  fees  of  witnesses, 
and  of  referees  and  other  officers ;  the  reasonable  compensation  of  commis- 
sioners taking  depositions;  the  legal  fees  for  publication,  where  publication 
is  directed,  pursuant  to  law ;  the  legal  fees  paid  for  a  certified  copy  of,  a 

deposition,  or  other  papers,  recorded  or  filed  in  any  public  office,  neces- 
sarily used  or  obtained  for  use  on  the  trial;  copies  cf  opinions  and 
charges  of  judges ;  the  reasonable  expenses  of  printing  the  papers  for  a 
bearing,  when  required  by  a  rule  of  the  court;  prospective  chaises  for  the 
expenses  of  entering  ana  docketing  the  judgment;  and  the  sheriffs  fees 
for  receiving  and  returning  one  execution  thereon,  including  the  search 
for  property ;  and  such  other  reasonable  and  necessary  expenses,  as  are 
taxaole,  according  to  the  course  and  practice  of  the  court,  or  by  express 
provision  of  law.     [Am'd,  ch.  692  of  1892.    In  effect  Sept  1, 1892.] 
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§3257.  Incraasad  damagM  not  to  cany  increased  eoBla  A  plaintiff, 
wlu>  recovers  doable  or  other  increased  damages,  does  not  thereby  become 
entitled  to  more  than  single  costs;  except  where  it  is  otherwise  specially 
prescribed  by  law. 

§  3258.  "When  defendant  entitled  to  increased  costs.  In  either  of 
the  following  cases,  a  defendant,  in  whose  favor  a  final  judgment  is  rend- 
ered, in  an  action  wherein  the  complaint  demands  judgment  for  a  sum  of 
money  only,  or  to  recover  a  chattel ;  or  a  final  order  is  made,  in  a  special 
{iroceeding  instituted  by  a  State  writ,  is  entitled  to  recover  the  costs,  pre- 
scribed in  section  3251  of  this  act,  and,  in  addition  thereto,  one-half  thereof: 

1.  Where  the  defendant  is  or  was  a  public  officer,  appointed  or  elected 
nnder  the  authority  of  the  State,  or  a  person  specially  appointed,  according 
to  law,  to  perform  the  duties  of  such  an  officer ;  and  the  action  or  special 
proceeding  was  brought  by  reason  of  an  act  done  by  him  by  virtue  of  his 
office,  or  an  alleged  omission  by  him,  to  do  an  act,  which  it  was  his  official 
duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by  reason  of  an 
act  done,  by  the  command  of  such  an  officer  or  person,  or  in  his  aid  or  assist- 
ance, touchuiff  the  duties  of  the  office  or  appointment. 

8.  Where  tne  action  was  brought  against  the  defendant,  for  taking  a  dis- 
tress, making  a  sale,  or  doing  any  omer  act,  by  or  nnder  color  of  authority 
of  a  statute  of  the  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other  person,  specified 
herein,  unites  in  his  answer  with  a  person  not  entitled  to  such  additional 
costs. 

§3269.  bicreaseddisboiBements  not  allowed  The  increase,  specified 
in  the  last  section,  does  nol  extend  to  the  disbursements ;  and  an  officer, 
witness,  or  juror,  is  not  entitled  to  any  other  fee  in  the  action,  except  the 
single  fee  allowed  by  law  for  his  services. 

A  3260.  Ck>8tB  upon  a  settlement  Where  an  action,  specified  in  section 
8228  of  this  act,  is  settled  before  judgment,  no  greater  sum  sh^l  be  demanded 
as  costs,  than  at  the  rates  prescribed  by  section  3251  of  this  act. 

^  3261.  This  artLde  not  to  affect  special  provisions  of  law.  This 
article  does  not  affect  any  provision  contained  elsewhere  in  this  act,  or  in 
any  other  statute  remaining  unrepealed  after  this  act  takes  effect,  whereby 
the  amount  of  costs  is  specuilly  fixed,  in  a  particular  case,  otherwise  tlian  as 
prescribed  in  this  article. 


ARTICLE  SECOND. 
Taxation  o»  Costb. 

Bmmoi  8262.  Costs ;  how  taxed.    Allowanoefl,  etc ;  how  compated. 

8263.  Notice  of  taxation. 

8264.  Retazation. 

8266.  Review  of  taxation. 

8266.  Dutv  of  taxing'  officer. 

8267.  Affioavit  respecting  disburaementB. 

§8262.  Ooata;  bowtaaced.  AUowancao, etc. ;  bow oompiitod. 

mnst  be  taxed  by  the  derk,  upon  the  application  of  the  party  entitled  fl 

074 


Ch.  21,  Tit.  2.  TAXATION  OP  COSTS.  §§  3263-8267. 

except  that  the  court  may  direct,  that  interlocutory  costs,  or  costs  in  a  special 
proceeding,  be  taxed  by  a  jud^e.  The  clerk  must  insert,  in  the  judgment 
or  final  omer,  the  amount  of  the  costs,  as  taxed.  In  a  case  where  the  costs 
are  in  the  discretion  of  the  court,  the  report  or  decision,  or  the  direction  of 
the  court  for  final  judgment,  upon  a  default,  or  after  a  jury  trial,  must 
specify  which  party  or  parties  are  entitled  to  costs ;  but  the  amount  of  the 
costs  must  be  ascertained  by  taxation.  The  allowance,  specified  in  section 
8252  of  this  act,  must  be  computed  by  the  clerk  upon  the  taxation ;  but  the 
value  of  property,  required  to  be  ascertained  for  that  purpose,  must  be 
ascertained  by  the  court,  unless  it  has  been  fixed  by  the  decision  or  report, 
or  by  the  verdict  of  the  jury,  upon  which  the  final  judgment  is  entered  ; 
except  that,  in  case  of  actual  partition,  it  must  be  ctetermined  by  the 
commissioners. 

§  8263.  Notice  of  taxatton.  Costs  may  be  taxed,  upon  notice  to  the 
attorney  for  each  adverse  party,  who  has  appeared,  ana  is  interested  in 
reducing  the  amount  thereof.  Notice  of  taxation  must  be  served,  not  less 
than  five  days  before  the  taxation ;  unless  the  attorneys,  serving  and  served 
with  the  notice,  all  reside,  or  have  their  offices,  in  the  city  or  town,  where 
the  costs  are  to  be  taxed ;  in  which  case,  a  notice  of  two  days  is  sufficient. 
A  copy  of  the  bill  of  costs,  specifying  the  items,  with  the  disbursements 
stated  in  detail,  must  be  served  with  &e  notice  of  taxation. 

§  8264.  Retazatioii.  Costs  may  also  be  taxed  without  notice.  But  where 
they  are  so  taxed,  notice  of  retaxation  thereof  must  immediately  afterward 
be  given,  as  prescribed  in  the  last  section,  by  the  party  at  whose  instance 
they  were  taxed ;  in  default  whereof,  the  court  must,  upon  the  application 
of  a  party  entitled  to  notice,  direct  a  retaxation,  with  costs  of  the  motion,  to 
be  paid  by  the  party  in  default.  The  court  may,  in  its  discretion,  upon  the 
application  of  a  parky  interested,  direct  a  retaxation  of  costs  at  any  time. 
Any  sum,  deducted  upon  a  retaxation,  must  be  credited  upon  the  execution, 
or  other  mandate  issued  to  enforce  the  judgment. 

§  3265.  Review  of  taxation.  A  taxation  or  a  retaxation  may  be  reviewed 
by  the  court,  upon  a  motion  for  a  new  taxation.  The  order,  made  upon 
such  a  motion,  may  allow  or  disallow  any  item,  objected  to  before  the  taxing 
officer,  in  which  case,  it  has  the  effect  of  a  new  taxation ;  or  it  may  direct  a 
new  taxation  before  the  proper  officer,  specifying  the  grounds  or  the  proof, 
upon  which  the  item  may  be  allowed  or  disallowed  by  nim. 

§  3266.  Doty  of  taxing  officer.  An  officer,  authorized  to  tax  costs  in  an 
action  or  a  special  proceeding,  must,  whether  the  taxation  is  opposed,  or 
not,  examine  the  bills  presented  to  him  for  taxation ;  must  satisfy  himself 
that  idl  the  items  allowed  by  him  are  correct  and  legal ;  and  must  strike  out 
all  charges  for  fees,  other  than  the  prospective  charges  expressly  allowed  bv 
Jaw,  where  it  does  not  appear  that  the  services,  for  which  they  are  charged, 
were  necessarily  performed. 

§  3267.  Affidavit  respecting  diBbiirBement&  A  charge,  for  the  attend- 
ance of  a  witness,  cannot  be  allowed  without  an  affidavit,  stating  the  number 
of  days  of  his  actual  attendance ;  and,  if  travel  fees  are  charged,  the  dis- 
tance for  which  they  are  allowed.  A  charge,  for  a  copy  of  a  document  or 
paper,  cannot  be  allowed,  without  an  affidavit,  stating  that  it  was  actually 
and  necessarily  used,  or  was  necessarily  obtained  for  use.  An  item  of  dis- 
bursements, in  a  bill  of  costs,  cannot  be  allowed,  in  any  case,  unless  it  is 
verified  by  affidavit,  and  appears  to  have  been  necessarily  incurred,  and  to 
be  reasonable  in  amount. 
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TITLE  in. 

Beeuriiy  for  ooit^ 

9mjrixiis  8268.  When  detoiduit  may  require  eecority  for  ooste. 
8369.  Id. ;  after  action  eommenoed. 

8270.  The  last  two  eectionfl  quafified. 

8271.  Id. ;  in  actions  by  and  against  ezecatoni^  etc 

8272.  Order  to  ^ve  aeeority. 

8273.  RoqoisiteB  of  undertaking'. 

8274.  Notioe  of  exception  \  id.,  of  Justification. 

8276.  Justification  of  sureties.    Allowance  of  undertaking. 

8276.  Order  to  give  additional  security.    Proceedings. 

8277.  Effect  of  failure  to  obey  order  to  give  security. 

8278.  LiabiUtT  of  attorney,  for  costs  in  certain  actions. 

8279.  This  tiUe  applies  to  special  proceedings. 


§  8268.  When  deAmdaat  ma^  re^pilre  aamuUji  Iter  eoote*  The  defend- 
ant, in  an  action  brought  in  a  court  of  record,  may  require  security  for 
costs  to  be  given,  as  prescribed  in  this  title,  where  the  plaintifE  wasg  whea 
the  action  was  commenced,  either 

L  A  person  residing  without  the  state ;  or  if  the  action  is  brought  in  a 
county  court,  or  in  the  city  court  of  the  city  of  New  York^  the  city  coiurt 
of  Yonkers,  or  the  justices'  court  of  the  city  of  Albany,  residing  without 
the  city  or  county,  as  the  cose  may  be,  within  which  the  court  is  located :  or 

2.  A  foreign  corporation ;  or 

5.  A  person  imprisoned  under  execution  for  a  crime ;  or 

4.  The  official  assignee  of  a  person  so  imprisoned,  the  official  assignee 
or  official  trustee  of  a  debtor ;  or  an  assignee  in  bankruptcy ;  where  the 
action  is  brought  upon  a  cause  of  action,  arising  before  the  assignment  the 
appointment  of  the  trustee,  or  the  adjudication  in  bankmptcy ;  <h* 

6.  An  infant,  whose  guardian  ad  litem  has  not  given  such  security,  ex- 
ocpt  08  othenoise  provided  in  sections  four  hundred  and  fifty-nine  andfbwr 
hundred  and  sixty-nine  of  this  act 

§  6.  This  act  shall  take  effect  on  September  first,  eighteen  hundred  and 
xiinety-one,  and  shall  not  apply  to  actions  or  proceedings  commenced  prior 
to  that  data     [Am'd  Ch.  170  of  1891 ;  in  effect  Sept  1,  1891.] 

g  8269.  Id. ;  after  action  commoncad.  The  defendant,  in  a  like  action, 
may  require  security  for  costs  to  be  given,  where,  after  the  cammenoement 
of  the  action,  the  plaintiff  either 

1.  Ceases  to  be  a  resident  of  the  State ;  or,  where  the  action  is  bronglit 
in  either  of  the  local  courts  specified  in  subdivision  first  of  the  last  section, 
ceases  to  be  a  resident  of  the  city  or  county,  as  the  case  may  be,  wherein  the 
court  is  located;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or  exonerated 
from  imprisonment,  pursuant  to  a  law  of  the  State,  or  of  the  United 

States;  or 

3.  Is  sentenced  to  the  State  prison,  for  a  term  less  than  for  life. 

§  3270.  The  last  two  sectiona  qualified.  In  a  case  roecifled  in  either 
of  the  last  two  sections,  if  there  are  two  or  more  plaintiffs,  the  defendant 
cannot  require  security  for  costs  to  be  given,  nnlees  he  is  entitled  to  require 
it  of  all  the  plaintifib. 

§  3271.  Id. ;  in  actiona  by  and  against  azecntora,  eto.  In  an  action 
brought  by  or  against  an  executor  or  administrator,  in  his  representative 
capacity,  or  the  trustee  of  an  express  trust,  or  a  person  expressly  authorized 
by  statute  to  sue,  or  to  be  sued ;  or  by  an  official  assignee,  the  assignee  of  a 
receiver,  or  the  conmaittee  ot  a  person  judicially  declared  to  be  incompetent 
to  manage  his  affairs ;  the  court  may,  in  its  discretion,  require  the  plaintiff 
to  give  security  for  costs. 
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§  S272.  Ord&r  to  gl^re  Becnxity.  Where  security  for  costs  is  Teqniied  to 
be  given,  the  court  in  which  the  action  is  pending,  or,  except  in  a  caae 
i^edfied  in  the  last  section,  a  judge  thereof,  upon  due  proof,  by  affidavit, 
of  the  facts,  must  make  an  order  requiriuK  the  plaintiff,  within  a  time 
spedfled,  eitiier  to  pay  into  court,  the  sum  oi  two  hundred  and  fifty  dollars, 
to  be  applied  to  the  payment  of  the  costs,  if  any,  awarded  against  him,  or 
at  his  election,  to  file  with  the  clerk  an  undertaking,  and  to  serve  a  written 
notice  of  the  payment  or  of  the  filing  upon  the  defendant's  attorney;  and 
staying  all  other  proceedings,  on  the  part  of  the  plaintiff,  except  to  review 
or  vacate  the  order,  until  the  payment  or  filing,  and  notice  thereof,  and 
also,  if  an  undertaking  is  given,  the  allovrance  of  the  same. 

§  3273.  ReqniBiteB  of  nndertaking.  The  undertaking,  specified  in  the 
last  section,  must  be  executed  to  the  defendant  by  one  or  more  sureties 
and  must  be  to  the  effect  that  they  will  pay,  upon  demand,  to  the  defendant, 
all  costs  which  may  be  awarded  to  him  in  the  action,  not  exceeding  a  sum, 
specified  in  the  undertaking,  which  must  be  at  least  two  hundred  and  fifty 
dollars* 

§  3274.  Notice  of  exception ;  id.,  of  jnstiflcatioa  Within  ten  days 
after  service  of  the  notice  of  filing  the  undertaking,  the  defendant  mav  serve 
upon  the  plaintiff's  attorney  a  notice  that  he  excepts  to  the  sureties  therein. 
Within  ten  days  after  service  of  such  a  notice,  the  plaintiff  must  serve,  upon 
the  defendant's  attorney,  a  notice  of  the  justification  of  the  same  or  new 
sureties  before  a  judge  of  the  court,  or  a  county  judge,  at  a  specified  time 
and  place ;  the  tune  to  be  not  less  than  five  nor  more  than  ten  days  there- 
after, and  the  place  to  be  within  the  county  where  the  action  is  triable. 

§  3275.  Justification  of  soretiea  Allowance  of  undertaking.  Sec- 
tion 580  of  this  act  applies  to  the  justification  of  the  sureties.  Where  tiie 
judge  finds  the  sureties  sufficient,  he  must  annex  the  written  examination, 
if  any,  to  the  undertaking,  indorse  his  allowance  thereon,  and  cause  them 
to  be  filed  with  the  clerk.  Where  the  defendant  fails  duly  to  except  to  the 
sureties,  the  undertaking  is  deemed  allowed,  and  must  be  indorsed  and  filed 
in  like  manner. 

§8276.  Order  to  gWe  addtttoiirf  — ciirlty>  Prooeedtncs.  At  any  time 
after  the  allowance  of  an  undertaking,  given  pursuant  to  such  an  order,  or 
as  prescribed  in  section  three  thousand  two  nundred  and  seventy-eight  oi 
this  act,  or  after  notice  of  the  payment  into  court  made  pursuant  to  sttch 
€tn  order,  the  court,  or  a  judge  thereof,  upon  satisfactory  proof,  by  affida- 
vit, that  the  sum  s[)ecified  in  the  undertaking,  or  the  amount  ofmch  pay^ 
mentj  is  insufficient ;  or  that  one  or  more  of  the  sureties  have  died,  or  be- 
come insolvent,  or  that  his  or  their  curcumstances  have  become  so  precari- 
ous that  there  is  reason  to  apprehend  that  the  undertaking  is  insufficient 
for  the  security  of  the  defendant;  must  make  an  order,  requiring  the 
plaintiff  to  give  an  additional  undertaking  or  make  an  additional  payment 
into  court  The  last  four  sections  apply  to  such  an  order,  and  to  the 
undertaking  given  or  payment  made  pursuant  thereto.  [Am'd  Ch.  161 
OF  1891 ;  in  effect  Sept.  1, 1891.] 

§  3277.  Effect  of  fedlnxa  to  obey  order  to  give  Becnxity.  Where  the 
plaintiff  fails  to  comply  with  an  order,  made  as  prescribed  in  this  title,  or  to 
procure  tne  allowance  of  an  undertaking  given  pursuant  to  such  an  order, 
the  defendant  is  entitled  to  a  judgment  dismissing  the  complaint,  and  in 
his  favor  for  costs.    The  defendant  may  apply  therefor  as  upon  a  motion. 

§  8278.  Idability  of  attorney,  for  costs  in  certain  actiona  Where  a 
defendant  is  entitled  to  require  security  for  costs,  as  prescribed  in  section 
8268  of  this  act,  the  plaintiff 's  attorney  is  liable  for  the  defendant's  costs,  to 
an  amount  not  exceeding  one  hundred  dollars,  until  security  is  given,  as 
prescribed  in  this  title.  The  plaintiff's  attorney  may  relieve  himself  from 
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that  liability,  although  the  defendant  has  not  required  security  for  oobIb  to 
be  given,  by  filing  and  procuring  the  allowance  of  an  undertaUng,  as  iif  aa 
order  had  been  made  as  prescribed  in  section  3272  of  this  act. 

§  3279.  This  title  applies  to  special  proceedings.  The  foregoing  flec- 
tions of  this  title  apply  to  a  special  proceeding  instituted  in  a  court  of  record, 
in  like  manner  as  to  an  action;  for  which  purpose,  the  prosecuting  party, 
other  than  the  people,  or/  where  the  special  proceeding  is  instituted  in  ttie 
name  of  the  people,  upon  the  relation  of  a  private  corporation  or  individual, 
the  relator,  is  deemed  a  plaintiff,  and  the  adverse  party,  a  defendtuit* 


TITLE  IV. 
Oeneral  Provisions  tdaiing  to  fees. 

Bmcmom  8280.  Takings  fees  not  prescribed  bv  law,  prohilnted. 

8281.  Id. ;  for  services  not  renderea,  except,  etc, 

8282.  Penalty  for  extortion. 

8283.  Clerk  of  court  of  appeals  to  acconnt  for  and  pay  over  fees. 

8284.  Id. ;  clerks  of  supeiior  city  coui-ts  in  New  York  and  Brooklyn. 

8285.  Id. ;  certain  county  clerks  and  reg^ters. . 

8286.  General  provision  as  to  fees,  etc.,  to  be  accounted  for» 

8287.  Fees  of  certain  officers  to  be  taxed  upon  demand. 

8288.  Parties,  attorneys,  etc.,  when  not  allowed  fees* 

8289.  No  fee  for  adnunisteringf  certain  official  oaths.  \ 

8290.  Certain  searches  to  be  gratuitous. 

8291.  Officer,  etc,  may  charge  fee  paid  for  oath,  postage,  etc 

8292.  Id. ;  his  fees,  etc.,  to  be  paid  before  required  to  transmit  paper. 
I                3293.  Provision  where  printers  in  county  reftuse  to  publish. 

8294.  Affidavit  of  refiisal  to  publish,  etc 
/  829S.  Comptroller  to  audit  certain  charges. 

§  S280.  TaUxig  fees  not  prescribed  by  law.  prohibited.  Each  clerk 
of  a  court  must  perform  all  tiie  duties  required  of  him,  in  the  course  and 
practice  of  the  court,  without  fee  or  reward,  except  as  expressly  prescribed 
by  law.  Each  public  officer,  upon  whom  a  duty  is  expressly  imposed 
by  law,  must  execute  the  same  without  fee  or  reward,  except  where  a  fee  or 
other  compensation  therefor  is  expressly  allowed  by  law.  An  officer  or  other 
person,  to  whom  a  fee  or  other  compensation  is  allowed  by  law,  for  any 
service,  shall  not  charge  or  receive  a  greater  fee  or  reward,  for  that  service, 
than  is  so  allowed. 

§  8281.  Id ;  fox  services  not  rendered,  except,  eta  An  officer,  or 
other  person,  shall  not  demand  or  receive  any  fee  or  compensation,  allowed 
to  him  by  law  for  any  service,  unless  the  service  was  actually  rendered  by 
him ;  except  that  an  officer  may  demand  in  advance  his  fee,  where  he  is, 
by  law,  expressly  directed  or  permitted  to  require  payment  thereof,  before 
rendering  the  service. 

8  S282.  Penalty  for  extortion.  An  officer  or  other  person,  who  violates 
either  of  the  provisions  contained  in  the  last  two  sections,  is  liable  in  addi- 
tion to  the  punishment  prescribed  by  law  for  the  criminal  offence,  to  an 
action  in  behalf  of  the  person  aggrieved,  in  which  the  plaintiff  is  entitled 
to  treble  damages. 

§  3283.  Clerk  of  court  of  appeals  to  acconnt  for  and  pay  over  fees. 
The  clerk  of  the  court  of  appeals  must,  within  ten  days  i^ter  the  first  day 
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of  January,  and  after  fhe  first  day  of  July,  in  each  year,  render  to  the  Cornp^ 
troUer  an  accurate  account,  under  oath,  of  all  fees  received  by  him  for  his 
official  services,  since  the  last  account  was  rendered ;  and  must  pay  the  same 
into  the  treasury  of  the  State. 

§  3284L  Id. ;  clerks  of  nqpeilor  dly  coartB  in  New  York  and 
Brooklyn.  The  clerk  of  each  of  the  foUowingcourts,  to  wit :  the  coart  of 
common  pleas  for  the  city  and  county  of  New  lork,  and  the  superior  court 
of  the  city  of  New  York,  must  account  for  all  fees  received  by  nim  for  his 
official  services  and  pay  the  same  into  the  city  treasury,  as  prescribed  by 
law.  The  clerk  of  tne  city  court  of  Brooklyn  must  account  for  all  fines  paid 
to  him,  and  all  fees  received  by  him  for  his  official  services,  and  pay  the 
same  into  the  treasury  of  the  county  of  Kings,  as  prescribed  by  law. 

§  3285.  Id. ;  certain  county  derks  and  registers.  Except  as  other- 
¥dse  specially  prescribed  by  law,  each  county  clerk  or  register,  who  receives 
a  salary,  must  account  for,  under  oath,  and  pay  to  the  treasurer  of  his  county, 
in  the  manner  prescribea  by  law,  all  fees,  perquisites,  and  emolumento, 
received  by  him,  for  his  official  services. 

§  S280.  General  provision  as  to  fees^  etc.,  to  be  acconnted  fixr. 

Where  a  public  officer  is  required  by  law,  to  keep  an  account  of,  or  to  pay 
over,  the  fees  or  other  moneys,  received  by  him  for  official  services,  he  must 
include  therein  all  sums,  received  by  him,  to  which  he  was  entitled,  by 
reason  of  any  act,  performed  ij  him  in  his  official  capacity,  whether  the  act 
did  or  did  not  pertain  to  his  office,  or  to  the  business  thereof. 

§  3287.  Fees  of  certain  officeiB  to  be  taxed  npon  demand    Each 

county  clerk  or  register  of  deeds,  who  claims  any  fees  by  virtue  of  his  office; 
and  each  sheriff  or  coroner,  who,  upon  the  collection  of  an  execution,  or  the 
settlement,  either  before  or  after  judgment,  of  an  action  or  a  special  proceed- 
ing, claims  any  fees,  which  have  not  been  taxed ;  must,  upon  the  written 
demand  of  the  person  liable  to  pay  the  same,  cause  them  to  be  taxed  within 
the  county,  upon  notice  to  the  person  making  the  demand,  by  a  justice  of 
the  supreme  court,  a  judge  of  a  superior  city  court,  or  the  county  judge. 
After  such  a  demand  is  made,  the  officer  cannot  collect  his  fees,  until  they 
have  been  so  taxed. 

§  3288.  Parties,  attomeys^  etc.,  when  not  allowed  fees.  A  party  to 
an  action  or  a  sj^cial  proceeding  is  not  entitled  to  a  fee,  for  attendm^  as  a 
witness  therein,  in  his  own  behalf,  or  in  behalf  of  a  party  who  pleads  jointly^ 
or  is  united  in  interest,  with  him ;  and  an  attorney  or  counsel,  in  an  action 
or  a  special  proceeding,  is  not  entitled  to  a  fee,  for  attending  as  a  witness 
therein,  in  behalf  of  his  client. 

8  3289.  No  fee  for  administeilng  certain  official  oatluL  An  officer  is 
not  entitled  to  a  fee,  for  administering  the  oath  of  office  to  a  member  of  the 
Legislature,  to  any  military  officer,  to  an  inspector  of  election,  clerk  of  the 
poll,  or  any  town  officer ;  or  to  more  than  ten  cents,  for  administering  an 
offi)dal  oath  to  any  other  officer. 

J  1 8290.  Certain  searches  to  be  gratoitoiis.  Each  of  the  following 
cers,  to  wit :  the  Secretary  of  State,  the  Comptroller,  the  Treasurer,  the 
Attorney-General,  and  the  State  Ei\gineer  and  Surveyor,  may  require  search 
to  be  made,  in  the  office  of  either  of  the  others,  or  of  a  county  clerk,  or  of 
the  clerk  of  a  court  of  record,  for  any  record,  document,  or  paper,  where  he 
deems  it  necessaij  for  the  discharge  of  his  official  duties,  and  a  copy  ihereoC 
or  extracts  thererrom,  to  be  made  and  officially  certified  or  exemplified 
without  the  payment  of  any  fee  or  charge. 
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9  3291.  OffloOT,  Me.,  may  ebaMfjt  Am  paid  fixr  ostli,  postage, 

Wbere  an  officer  or  alhe^  person  is  required,  in  the  course  of  a  doty  imposed 
upon  him  by  law,  to  take  an  oath,  to  acknowledge  an  instroment,  to  cause 
an  instroment  to  be  filed  or  recorded,  or  to  transmit  a  paper  to  another 
officer,  he  is  entitled,  in  addition  to  the  fees,  or  other  compensation  for  the 
aervice,  prescribed  by  law,  to  the  fees  necessarily  paid  by  him,  to  the  officer 
who  administered  the  oath,  or  took  the  acknowled^ent,  or  filed  or  recorded 
the  instrument ;  and  to  the  expense  of  transmitting  the  paper,  including- 
postage,  where  the  transmission  is  lawfully  made  through  tne  post-office. 

§  3292.  UL ;  Ua  feea,  eta,  to  be  pM  beftne  lequhed  to  uauauait 
paper.  Each  provision  of  this  act,  requiring  a  judge,  derk,  or  other  otSioer 
to  transmit  a  paper  to  another  officer,  for  the  benefit  of  a  party,  is  to  be  eon- 
fitrued  as  requiring  the  transmission  only  at  the  request  of  the  person  so  to 
lie  benefited,  and  upon  payment  by  him  of  the  fees  allowed  by  law  for  the 
paper  transmitted,  or  any  copy  or  certificate  connected  therewith,  aoad  the 
expenses  specified  in  the  last  section. 

§  8293.  Provision  where  printen  in  county  refnse  to  pobliali.   If  the 

proprietor  of  each  newspaper,  published  in  a  city  or  county,  in  which  any 
notice,  order,  citation,  or  other  paper  is  required  by  law  to  be  published^ 
xefuses  to  publish  the  same,  for  the  lees  prescribed  by  law  for  the  publication^ 
it  may  be  published  in  the  newspaper,  printed  at  Albany,  in  which  legal 
notices  are  required  by  law  to  be  published.  If  it  is  required  by  law  to  be 
published  in  that  newspaper,  and  also  in  another  ne¥rBpaper  published  in  a 
aitr  or  county,  and  the  proprietor  of  each  newspaper  in  that  city  or  county 
xeliises  to  publish  it  for  the  fees  so  prescribed,  it  may  be  publidied  in  thie 
newspaper,  published  nearest  to  the  place,  where  a  person  is  required  to 

Spear,  or  where  an  act  is  to  be  done,  pursuant  thereto,  the  proprietor  of 
noh  will  publish  the  same,  for  those  fees.  Publication  made  as  prescribed 
In  this  section,  is  as  valid,  as  if  it  was  made  in  the  city  or  county,  where 
1k»  publication  thereof  is  so  required  by  law. 

g  8294.  AfBdavit  of  lefoaal  to  pnbUah,  eta  Where  j^ublication  is 
made,  as  prescribed  in  the  last  section,  elsewhere  than  in  the  city  or  county 
"where  it  is  otherwise  required  by  law  to  be  made,  .the  affidavit  of  publication 
must  either  be  accompanied  with  an  affidavit,  or  contain  a  statement,  to  the 
eSect  that  an  application  to  publish  the  advertisement  was,  before  suck 
publication,  made  to  the  proprietor  of  each  newspaper  published  in  the  city 
er  county ;  that  the  amount  of  the  leral  fees  for  such  publication  vras  at  tM 
Muae  time  tendered,  and  that  the  application  was  refused.  Such  an  affidavit 
is  presumptive  evidence  of  the  facts  stated  therein. 

§  8296.  ComptiDller  to  audit  certain  ofaargeai  Where  the  fises  or 
aAer  charges  of  an  officer  are  chargeable  to  the  Stete,  they  must  be  audited 
fegr  the  Comptroller,  and  paid  on  his  warrant,  except  as  otherwise  specially 
fMOOvibed  by  law. 


TITLB  V. 


8896.  ReHerees'llBesgeiienaiT. 

8297.  Id. }  upon  sales  of  real  property. 

8298.  Fees  for  oaths  and  acknowled^g^ents. 

8399.  Surveyors'  and  commisBionerB'  fees,  in  action  for  partition  or  dowstv  fltaw 
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fiaonoi'  8300.  Veen  at  the  clerk  of  the  court  of  appetlB. 

8301.  Clerk'H  fees  in  civil  actions  generally. 

8302.  The  last  section  qualified. 
3303.  Clerk's  fees  upon  naturalizatioai 
8304.  Fees  of  county  clerks  generally. 

8306.  Certain  provisions  not  affected  oy  the  last  seeikm* 
3306.  Fees  of  register  and  other  clerks. 

8307.  Sheriff's  fees. 

3308.  The  last  section  qualified. 

3809.  Id. ;  how  collected. 

8310.  Coroner^  fees. 

8811.  Stenographer's  fees  for  eo|Aes  of  notes. 

3312.  Compensation  of  constables  attending  ooorts. 

8313.  Fees  of  trial  jurors. 

8814.  Supervisors  may  make  allowance  to  grand  and  trial  Jarotib 

8815.  Id. ;  extra  pay  upon  protracted  trials. 

8316.  Jurors'  fees  in  special  proceedings. 

8317.  Fees  of  printers. 

8818.  Witnesses' fees  generaUy. 

8819.  Id. ;  on  depositfon  to  be  used  in  another  State. 

8320.  Receiver's  commiasions. 

8321.  Fees  of  county  treasurer,  and  chamberlain  of  New  Torii* 

8322.  Fees  of  a  justice  of  the  jpeajce, 

8323.  Constable's  fees. 

8324.  Id. ;  affidavit  upon  claim  for  travel  fees. 

8325.  Justice's  court ;  foes  npon  a  commisEdon. 
8826.  Id. ;  jurors'  fees. 

8327.  Id. ;  witnesses'  fees. 

3328.  Id. ;  fees  to  be  paid  before  services  rendered. 

8329.  Id.  $  by  whom  fees  to  be  paid. 

3330.  Certun  special  provisions  excepted  fh>m  this  title. 

8881.  Provinon  as  to  change  of  fees. 

8832.  This  title  applies  to  civil  cases  only. 

§  8296.  Referee's  fees  generally.  A  referee,  in  an  action  or  a  special 
proceeding)  brought  in  a  court  of  record,  or  in  a  special  proceeding,  taken  as 
jKreBcribea  in  title  twelfth  of  chapter  seventeenth  of  this  act,  is  entitled  to 
six  dollars  for  each  day,  spent  in  the  business  of  the  reference ;  unless,  at  or 
before  the  commencement  of  the  trial  or  hearing,  a  different  rate  of  compen- 
sation is  fixed,  by  the  consent  of  the  parties,  other  than  those  in  default  for 
failure  to  appear  or  plead,  manifested  by  an  entry  in  the  minutes  of  the 
veferee,  or  otherwise  in  writing,  or  a  smaller  compensation  is  fixed  by  the 
court  or  judge  in  the  order  appointing  him. 

§  8297.  Id ;  upon  nJas  of  real  property.  The  fees  of  a  referee  appointed 
to  sell  real  property,  pursuant  to  a  jud^ent  in  an  action,  are  the  same  as 
those  allowed  to  the  sheriff,  and  he  is  allowed  to  take  the  same  disburse- 
ments as  tlie  sheriff.  Where  a  referee  is  required  to  take  security  npon  a 
sale,  or  to  distribute,  or  apply,  or  ascertain  and  report  upon  the  distribu- 
tion or  application  of  any  of  the  proceeds  of  the  sale,  he  is  also  entitled  to 
one-half  of  the  commissions  upon  the  amount  so  secured,  distributed  or 
applied,  allowed  by  law  to  an  executor  or  administrator  for  receiving  and 
paying  out  money.  But  commissions  shall  not  be  allowed  to  him  upon  a 
sam  bidden  by  a  party,  and  applied  upon  that  party's  demand,  as  fixed  by 
the  judgment,  without  being  paid  to  the  referee,  except  to  the  amount  of 
ttn  dollars.  And  a  referee's  compensation,  including  commissions,  cannot, 
where  the  sale  is  under  a  judgment  in  an  action  to  foreclose  a  mortgage, 
exceed  fifty  dollars,  or  in  any  other  case  five  hundred  dollars.  [Am'd 
Ch.  132  OP  1891 ;  in  effect  Sept  1,  1891.] 

§  3298.  Fees  for  oaths  and  acknowledgmeDts.  Any  officer,  authorized 
to  perform  the  services  specified  in  this  sectioii,  and  to  receive  fees  therefor^ 
is  entitled  to  the  following  fees : 
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1.  For  administering  an  oath  or  affirmation^  and  certifying  the  same  when 
required^  except  where  another  fee  is  specially  prescribea  \>y  statate,  twelve 
cents. 

2.  For  taking  and  certifying  the  acknowledgment  or  proof  of  the  ezecn- 
tion  of  a  written  instrument :  by  one  person,  twenty-five  cents ;  and  by  each 
additional  person,  twelve  cents :  for  swearing  each  witness  thereto,  six  cents, 

§  3299.  SurveyoiB'  and  commlflBioneiB'  faea,  In  action  fiur  partitloii 
or  dower,  etc  A  surveyor,  employed  as  prescribed  by  law,  in  an  action 
for  partition  or  dower,  or  to  determine  dower,  is  entitled  to  five  dollars  far 
each  day,  actually  and  necessarily  occupied  in  surveying,  laying  out,  mark- 
ing, or  mapping  land  therein.  Each  assistant,  so  employed,  is  entitled  to 
two  dollars  for  each  day,  actually  and  necessarily  occupied  in  serving  under 
the  surveyor's  direction.  Each  commissioner,  appointea  as  prescribed  oy  law, 
to  make  partition  or  admeasure  dower,  is  entitled  to  five  dollars  for  each  day's 
actual  and  necessary  service. 

§  3300.  Feea  of  the  clerk  of  tiie  coat  of  ^ipeabk  The  clerk  of  the 
court  of  appeals  is  entitled,  for  the  services  specified  in  this  section,  to  the 
following  fees : 

For  fiung  a  notice  of  appeal  to  that  court,  and  all  the  papers  transmitted 
therewith,  fifty  cents. 

For  filing  any  other  pa;)er,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents ;  and  for  each  folio  more  than  two, 
ten  cents. 

For  drawing  a  judgment,  twenty-five  cents ;  and  for  each  folio  more  than 
two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents ;  and  for  each  folio  more  than 
two,  ten  cents. 

For  a  certified  copy  of  an  order,  record,  or  other  paper,  entered  or  filed  in 
his  ofSce,  ten  cents  for  each  folio. 

For  engrossing  a  remittitur,  ten  cents  for  each  folio. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of  which  he  is 
entitled  to  a  fee,  is  a  copy,  twenty-five  cents. 

For  sealing  any  paper,  when  required,  fifty  cents. 

§  8301.  Ciark'B  faas.  Except  as  otherwise  prescribed  in  the  annexed 
section,  each  clerk  of  a  court  of  record  is  entitled,  for  his  services  in  an 
action  or  a  special  proceeding,  brought  in  or  transferred  to  the  court  of 
which  he  is  clerk,  to  the  following  fees  : 

Upon  the  trial  of  the  action,  or  the  hearing,  upon  the  merits,  of  the 
special  proceeding,  from  the  party  bringing  it  on,  one  dollar. 

For  entering  final  judgment  in  the  action,  or  entering  a  final  order  in 
the  special  proceeding,  including  the  filing  of  the  judgment  roll,  and  a 
copy  of  the  judgment  to  insert  therein,  fifty  cents ;  and  ten  cents  in 
addition  for  each  folio  exceeding  ten,  contained  in  the  order  or  judgment. 

For  entering  any  other  order  or  an  interlocutory  judgment,  ten  centa 
for  each  folio,  exceeding  five. 

For  a  certified  or  other  copy  of  an  order,  record  or  other  paper,  entered 
or  filed  in  his  office,  five  cents  for  each  folio. 

Where^  on  an  appeal  from  a  judgment  or  order^  a  party  %hall  present  to 
the  clerk  a  printed  copy  of  the  judgment  or  order  appealed  from^  it  shall 
be  the  duty  of  the  clerk^  as  required^  to  compare  and  certify  the  same  for 
which  service  he  shall  be  entitled  to  be  paid  at  the  rate  of  one  cent  per  folio. 

For  a  certified  transcript  of  the  docket  of  a  judgment,  twelve  cents. 

For  filing  a  transcript  and  docketing  or  re-docketing  a  judgment, 
thereupon,  six  cents. 
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He  is  not  entitled  to  any  fee,  or  other  compensation,  for  any  other 
service,  in  an  action  or  a  special  proceeding  in  the  court,  except  tliat 
where  he  is  also  county  clerk,  he  may  charge  fees  as  prescribed  in  section 
thirty-three  hundred  and  four  of  this  act,  subject  to  the  limitations 
therein  contained. 

Where  the  attorneys  for  all  the  parties  interested,  other  than  parties 
in  default,  or  against  whom  a  judgment  or  a  final  order  has  been  taken, 
and  is  not  appealed  from,  stipulate  in  writing  that  a  paper  is  a  copy  of 
any  paper  whereof  a  certified  copy  is  required  by  any  provisions  of  this 
act,  tiie  stipulation  takes  the  place  of  a  certificate,  as  to  the  parties  so 
stipulating,  and  the  clerk  is  not  required  to  certify  the  same,  or  entitled 
to  any  fees  therefor. 

And  the  paper  so  proved  by  Btipidation  shall  be  received  hy  the  clerks  of 
all  the  courts  and  by  the  courts  and  shall  be  used  or  filed  with  the  same 
force  and  effect  as  if  certified  by  a  clerk  of  the  court,  f  Am'd  Chs.  899  OP 
1882and312of1890.] 

§  3302.  The  last  saction  qnalified.  The  last  section  does  not  apply  to 
the  clerk  of  a  surroKate's  court,  of  the  marine  court  of  the  city  of  New  York, 
of  the  city  court  of  x  onkers,  of  the  justices'  court  of  the  city  of  Albany,  or  of 

a  mayor's  or  recorder's  court. 

« 

§  8303.  Clerk's  fees  iq>on  natmalisation.  The  clerk  of  any  court,  wnich 
has  jurisdiction  to  naturaUze  an  alien,  is  entitled,  for  the  services  specified 
in  this  section,  to  the  following  fees : 

For  all  services,  upon  the  filing  of  a  declaration  of  intention  by  an  alien  to 
become  a  citizen,  including  the  oath  or  affirmation,  the  recording  of  the 
same,  and  a  certi^cate  thereof  delivered  to  the  alien,  twenty  cents. 

For  all  services,  upon  the  admission  of  the  alien  to  be  a  citizen,  including 
the  recording  of  the  papers,  and  a  certified  copy  of  the  record,  which  must 
be  delivered  to  any  person  requiring  it,  fifty  cents. 

§  3304.  Fees  of  coiint7  clerks  generally.  A  county  clerk  is  entitled, 
for  the  services  specified  in  this  section,  except  where  another  fee  is  allowed 
therefor  by  special  statutory  provision,  to  the  following  fees : 

For  searching  and  certifying  the  title  to,  and  incumbrances  upon  real 
property,  for  each  year  for  which  the  search  is  made,  for  each  name,  and 
each  kind  of  conveyance  or  lien,  five  cents. 

For  a  copy  of  an  order,  record,  or  other  paper,  entered  or  filed  in  his  office, 
ei^t  cents  for  each  foUo. 

For  filing  a  transcript,  and  making  an  entry  as  prescribed  in  section  1258 
of  this  act,  twelve  cents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript  whereof,  or  of  the 
docket  of  which,  has  been  nled  in  his  office,  fifty  cents,  to  be  paid  by  the 
party  at  whose  request  the  execution  is  issued,  and  to  be  collected  by 
the  sheriff  in  addition  to  the  sum  due  upon  the  judgment. 

For  recording  and  indexing  a  notice  of  the  pendency  of  an  action  filed  in 
Us  office,  ten  cents  for  each  lolio  contained  in  the  notice. 

For  cancelling  such  a  notice,  or  a  notice  filed  in  his  office,  as  prescribed  in 
section  649  of  this  act,  twenty-five  cents. 

For  recording  any  instrument,  which  must  or  may  legally  be  recorded  by 
him,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction-piece,  of  a  mort- 
gage, and  enteriYig  the  satisfaction,  twenty-five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mortgage  as  pre- 
scribed in  section  2390  of  this  act,  twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  foreclosed,  ten  cents. 

For  filing  and  entering  a  satisfaction  or  an  assignment  of  a  judgment, 
twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  officer  authorized 
to  receive  taxes,  twelve  cents. 
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-  For  seaFching  for  such  a  bond.  Biz  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  mechanic's  Uen,  ten  cents. 

For  filing  and  aaterlng  specifications  and  all  other  papers  relating  to  a 
Hen  against  a  vessel,  twenty-fivA  cents. 

For  filing  any  paper  required  by  law  to  be  filed  in  Us  oflice,  other  fhan 
as  expressly  provided  for  in  this  section,  six  cents. 

For  filing  any  paper  deposited  with  him  for  safe-keepfaigt  six  cents ;  and 
for  searching  for  such  a  paper,  when  required,  three  cents  for  each  paper 
necessarily  opened  and  examined. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of  which  he  is 
entitled  to  a  fee,  is  a  copy,  twenty-five  cents. 

For  inquiring  into,  determining,  and  certifying  the  sufficiency  of  the 
sureties  of  a  sheriff*,  fifty  cents. 

For  attending  upon  the  canvassing  of  votes,  given  at  an  election,  two 
doUais. 

For  drawing  the  necessary  certificates  of  the  result  of  the  canvass,  eighteen 
cents  for  each  folio ;  and  for  the  necessary  copies  thereof,  nine  cents  tar 
each  folio. 

For  notifying  the  governor  that  any  person  has  taken  an  oath  of  otBoe,  tea 
cents  and  the  necessary  postage. 

For  notifying  the  governor  that  any  person  has  neglected  to  take  an  oath 
of  office,  or  to  nle  or  renew  any  security,  within  the  time  prescribed  by  law, 
or  of  a  vacancy  in  an  office  in  his  county,  ten  cents  and  the  neceasary 
postage. 

For  notifying  any  person  of  his  appointment  to  office,  twenty-five  cents, 
and  the  expenses,  actually  and  necessarily  incurred  in  giving  the  notice, 
which  the  comptroller  deems  reasonable. 

For  entering,  in  the  minutes  of  the  county  court,  a  license  to  keep  a  ferry, 
and  for  a  copy  thereof,  one  dollar. 

For  taking  and  entering  a  recognizance,  from  any  person  authorized  to 
keep  a  ferry,  twenty-five  cents. 

But  a  county  clerk  is  not  entitied  to  any  fee,  under  this  section,  for  a  otgpy 
of,  or  for  filing  or  certifying,  any  paper,  in  a  dvil  action  or  special  proceed- 
ing, in  a  court  of  which  he  is  ex-omcio  clerk. 

§  3305.  Cartain  proidsloiis  not  afiected  b7  tbe  last  Bactkm.  The 
last  section  does  not  affect  any  special  statutory  provision,  remaining  nme- 
pealed  after  this  title  takes  enect,  whereby  a  fee,  different  irom  the  fee 
theiein  allowed,  is  allowed  to  the  clerk  of  the  city  and  county  of  New  York, 
or  of  the  county  of  Kings,  for  a  service  therein  specified. 

§  3306.  Fm0  of  register  and  otliar  darks.  The  register  of  any  county 
or  the  clerk  of  any  court  of  record,  is  entitied,  for  any  services  specified  m 
the  last  section  but  one,  which  he  is  authorized  to  perform,  to  the  fees  speci- 
fied therein,  subject  to  the  qualifications  therein  contained. 

§  8307.  Shaxiff's  feea.  A  sheriff  is  entitled,  for  the  services  spedfied  in 
this  section,  to  the  following  fees : 

1.  For  serving  a  summons,  with  or  without  either  a  copy  of  the  complaint, 
or  a  notice  specified  in  section  419  or  section  428  of  this  act;  or  for  serving 
or  executing  an  order  of  arrest,  or  any  other  mandate,  for  the  service  or 
execution  of  which  no  other  fee  is  specially  prescribed  by  law,  except  a 
subpoena,  one  dollar  for  each  person  served  or  as  to  whom  it  is  executed ; 
and  for  necessary  traveling  to  serve  or  execute  the  same,  six  cents  for  each 
mile  traveled,  going  and  returning;  the  traveling  fees  to  be  computed 
from  the  court  house  of  the  county ;  or,  if  there  are  two  or  more  court  houses, 
from  that  nearest  to  the  place  of  service  or  execution.  But  where  two  or 
more  mandates  are  delivered  to  a  sheriff,  to  be  served  upon  or  executed 
against  one  person  at  one  time,  in  one  action  or  special  proceeding;  or 
wnere  a  mandate  is  served  upon  or  executed  against  two  or  more  persons, 
in  one  action  or  special  proceeding,  and  in  the  course  of  one  journey ;  the 
sheriff  is  entitled,  in  all,  to  six  cents  only,  for  each  mile  traveled. 

2.  For  lovying  a  warrant  of  attachment,  afirainst  the  property  of  a  defend- 
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ant,  iflsned  as  i»eflfiibed  in  title  third  of  chapter  Be?«iith  of  this  act,  or  for 
executing  a  reqaisitkm  to  replevy  one  or  more  chatteh,  one  dollar ;  and,  also, 
sach  admtional  compensation,  for  his  trouble  and  expenses,  in  taking  posses- 
ion of  and  preserving  the  property,  as  the  judge,  issuing  the  warrant,  or  in 
a  case  of  replevin,  as  tiiecoart  or  a  judge  thereof  allows ;  €md  the  judge  or  court 
may  vuAb  (monier  requiring  the  party  liable  thertfor  to  p(xp  the  same  to  the  sheriff'. 
For  making  and  filing  a  description  of  real  property,  or  an  inventory  of  per- 
Bcmal  property  attached,  twenty-five  cents  for  each  folio ;  for  each  necessary 
copy  thereof,  twelve  cents  for  each  folio ;  together  with  such  compensation 
to  the  appraisers,  as  the  judge  issuing  the  warrant  allows,  not  exceeding 
two  dollars  to  eadi  appndser,  for  each  day  actually  employed.  For  adver- 
tising, during  the  pendency  of  the  action,  personal  property  attached,  the 
same  fees  as  are  allowed  to  a  sheriff  for  advertising  personal  prtmerty  for 
sale,  by  virtue  of  an  execution.  If  the  action  is  settled,  either  before  or 
after  judgment,  the  sheriff  is  entitled  to  poundage,  upon  the  value  of  the 
property  attached,  not  exceeding  the  sum  at  which  the  settlement  is  made. 
[Ah'd  Ch.  462  OP  1884.] 

S.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  other  mandate, 
or  of  a  complaint,  affidavit,  or  other  paper  served  by  him,  where  no  fee 
therefor  is  specially  prescribed  by  law,  twelve  cents  for  each  folio. 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a  court  of  record,  fifty 
cents  for  each  cause  placed  upon  the  calendar,  for  trial  by  a  jury,  to  be  paid 
by  the  party  first  putting  the  cause  on  the  calendar  for  that  term.  But  the 
sheriff  is  not  entitled  to  m<»re  than  one  dollar  and  fifty  cents  for  calendar 
fees  in  one  action.  The  clerk  shall  not  put  a  cause  upon  the  calendar,  for 
trial  by  a  jury,  until  the  fee,  specified  in  this  subdivision,  is  paid  to  him, 
for  the  use  of  the  sheriff.  And  where  the  cause  is  tried  at  a  subsequent 
term,  without  a  new  note  of  issue,  as  prescribed  in  section  977  of  this  act, 
the  party  moving  the  trial  must  pay  to  the  clerk,  for  the  use  of  the  sheriff, 
the  calendar  fee  or  fees  remaining  unpaid. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of  inquiry,  or  to  try, 
the  validity  of  a  claim  to  personal  property,  seized  by  virtue  of  a  warrant  of 
attachment  or  an  execution,  or  in  obedience  to  a  precept,  issued  by  commis- 
sioners appointed  to  inquire  concerning  the  incompetency  of  a  person  to 
manage  nimself  or  his  affairs,  in  consequence  of  idiocy,  lunacy,  or  habitual 
drunkenness,  or  in  any  case  not  provided  for  in  the  last  preceding  subdi^ 
vision  of  this  section,  including  the  making  and  return  of  the  inquisition 
when  required,  for  each  juror  notified,  twenty-five  cents.  For  attending  a 
jury,  when  required,  in  such  a  case,  two  dollars. 

6.  For  receiving  an  execution  against  property,  entering  it  in  his  books, 
searching  for  property,  and  postage  on  the  return,  when  made  through  the 
post-office,  fifty  cents.  If  required  by  the  sheriff,  that  fee,  together  with  his 
fee  for  returning  the  execution,  must  be  paid  by  the  person  in  whose  behalf 
the  execution  is  issued,  at  the  time  when  it  is  delivered  to  the  sheriff,. who 
is  not  bound  to  execute  it  unless  the  fee  is  so  paid.  For  mileage  upon  an 
execution,  for  each  mile,  going  only,  ten  cents ;  to  be  computed  as  prescribed 
in  subdivision  first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant  of  attach- 
ment, or  an  attachment  for  the  payment  of  money  in  an  action  or  a  special 
proceeding ;  or  by  virtue  of  a  warrant  for  the  collection  of  money,  issued  by 
the  Comptroller,  or  by  a  county  treasurer ;  in  any  county  except  New  York, 
Kings,  or  Westchester,  three  per  centum  upon  the  sum  collected,  not  exceed- 
ing two  hundred  and  fifty  dollars,  and  two  per  centum  upon  the  residue  of 
the  sum  collected ;  and  in  either  of  the  counties  of  New  York,  Kings,  or 
Westchester,  two  and  one-half  per  centum  upon  the  sum  collected,  not 
exceeding  two  hundred  and  fifty  dollars,  ana  one  and  one-quarter  per 
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oentam  upon  the  residne  of  the  sum  collected ;  and  also,  where  an  execatioii 
ia  stayed  after  a  levy,  by  order  of  the  court  or  otherwise,  or  where  a  levy  ia 
upon  a  live  animal,  or  speedily  perishable  property,  such  additional  com- 
pensation, for  his  trouble  and  expenses  in  ti^ng  care  of  and  preserving  the 
property,  as  the  court  or  a  judge  thereof  allovrs.  Where  a  settlement  is 
made  after  a  levy  by  virtue  of  an  execution,  the  sheriff  is  entitled  to  pound* 
a^e  upon  the  value  of  the  property  levied  upon,  not  exceeding  the  sum  at 
which  the  settlement  is  made,  and  to  the  additional  compensation,  if  any, 
provided  for  in  this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  virtue  of  an  exe- 
cution, warrant  of  attachment,  or  other  warrant  specified  in  the  last  preced- 
ing subdivision,  two  dollars,  unless  it  is  stayed  or  settied  before  sale ;  and 
in  that  case,  one  dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of  real  property,  by  virioe 
of  an  execution,  twenty-five  cents  for  each  folio.  For  drawing  and  executing 
a  conveyance,  upon  a  sale  of  real  property,  two  dollars,  to  be  paid  by  the 

eantee.  The  sheriff  is  also  entitled  to  the  printer's  fees,  as  prescribed  by 
i¥,  paid  by  him  for  the  publication,  not  more  than  six  weeks,  of  a  notice  of 
the  sale  of  real  property,  and  he  may  require  the  party  directing  the  sale  te 
advance  theprinter's  fees,  in  which  case  he  must  repay  the  same  out  of  the 
proceeds.  Where  the  notice  is  published  more  than  six  weeks,  or  the  sale 
18  postponed,  the  expense  of  continuing  the  publication,  .or  of  publishing  the 
notice  of  postponement,  must  be  paid  by  the  person  requesting  it.  Where 
two  or  more  executions  against  the  property  of  one  judgment  debtor  are  in 
the  hands  of  the  sheriff,  at  the  time  when  the  property  is  first  advertised, 
the  sheriff  is  entitled  to  printer's  fees  upon  only  one  execution ;  and  he 
must  elect  upon  which  execution  he  will  receive  the  same. 

10.  For  returning  any  mandate,  which  he  is  required  by  law  to  retam, 
twelve  cents.  For  a  certified  copy  of  an  execution,  and  of  the  return  of 
satisfaction  thereupon,  delivered  as  prescribed  in  section  1266  of  this  act, 
twenty-five  cents. 

11.  For  posting  and  publishing  the  notice  of  sale,  sellhig,  and  conveying 
real  propeAy,  in  pursuance  of  a  direction  contained  in  a  ju^ment,  the  like 
fees,  as  for  the  same  services  upon  the  sale  of  real  property  by  virtue  of  an 
execution ;  but  where  real  property  is  sold  under  a  jud^ent  in  an  action 
to  foreclose  a  mortgage,  the  sheriff's  entire  compensation  pannot  exceed 
fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jaU,  one  dollar.  For  taking 
any  other  bond,  or  any  undertaking,  which  he  is  authorized  to  take,  fifty 
cents.  For  a  certified  copy  of  such  a  bond  or  undertaking,  twenty-five 
cents. 

18.  For  executing  any  mandate,  requiring  him  to  put  a  person  into 
possession  of  real  property,  other  than  a  warrant  specified  in  subdivision 
eighteenth  of  this  section,  and  removing  the  person  in  possession,  one 
dollar  and  fifty  cents,  and  the  same  travel  fees  as  upon  the  service  of  a 
summons. 

14.  For  each  person  committed  to  or  discharged  from  prisoui  in  an  action 
or  a  special  proceeding,  one  dollar,  to  be  paid  by  the  person  at  whose 
instance  he  is  imprisoned.  For  attending  before  an  officer,  for  the  purpose 
of  surrendering  a  prisoner,  or  r^ceivin^  into  custody  a  prisoner  surrendered, 
in  exoneration  of  his  bail,  including  aU  his  services  upon  such  a  surrender 
or  receipt,  one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and  for  travelinir^ 
going  and  returning,  eight  cents  for  each  mile. 
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16.  For  hnngixig  up  a  prifionery  upon  a  writ  of  habeas  corpus  to  inquii>) 
into  the  cause  of  ^tention,  one  dollar  and  fifty  cents ;  and  for  trayeling  to 
and  from  the  jail,  twelve  cents  for  each  mile.  For  bringing  up  a  prisoner, 
upon  any  other  writ  of  habeas  corpus,  the  same  fees ;  and  for  attending  the 
court  or  judge  thereupon,  one  dollar  for  each  day.  The  sheriff  is  entitled, 
in  addition  to  the  sums  specified  in  this  subdivision,  to  his  actual  and  neces- 
sary expenses. 

17.  For  any  services,  which  may  be  rendered  by  a  constable,  other  than 
those  specially  provided  for  in  this  section,  the  same  fees,  as  are  allowed  by 
law  to  a  constable  for  those  services. 

18.  For  executing  a  warrant,  to  remove  any  person  from  lands,  belonging 
to  the  people  of  the  State,  or  to  Indians,  such  a  sum  as  the  Comptroller 
audits,  and  certifies  to  be  a  reasonable  compensation. 

19.  For  giving  notice  of  any  general  or  special  election,  to  all  the  officers, 
to  whom  he  is  required  by  law  to  give  such  a  notice,  one  dollar  for  each 
town  or  ward,  in  addition  to  the.  expense  of  publishing  the  notices,  as 
required  by  law ;  payable  from  the  county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents  for  each  consta- 
ble notified. 

21.  For  attending  a  term  of  a  court,  which  he  is  required  by  4aw  to 
attend,  for  each  day,  three  dollars. 

§  3308.  The  last  section  qualified.  The  last  section,  except  the  limita- 
tion of  amount  contained  in  subdivision  eleventh  thereof,  does  not  affect  any 
special  statutory  provision,  remaining  unrepealed  after  this  title  takes  effect, 
relating  to  the  fees  and  expenses  of  the  sheriff  of  the  city  and  county  of 
New  York,  or  the  sheriff  of  the  county  of  Kings. 

§  3309.  Id. ;  how  ccdiected.  The  fees  of  a  sheriff,  upon  an  execution 
against  properfcy,  other  than  those  with  respect  to  which  it  is  specially  pre- 
scribed by  statute,  either  that  they  must  be  paid  by  a  particular  person,  or 
that  they  may  be  included  in  the  costs  of  the  party  in  whose  favor  the  exe- 
cution is  issued,  must  be  collected  by  virtue  of  the  execution,  in  the  same 
manner  as  the  sum  therein  directed  to  be  collected. 

§  3310.  Cknroner'B  fMfk  A  coroner  is  entitled,  for  the  services  specified 
in  this  section,  to  the  following  fees : 

1.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  a  special  proceed- 
ing, in  which  the  sheriff  is,  for  any  cause,  disqualified,  the  same  fees  to 
which  a  sheriff  is  entitled  for  the  same  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  mandate,  and  main* 
taining  him  while  there,  two  dollars  for  each  day,  to  be  paid  by  the  sheriff* 
before  Jbe  is  entitled  to  be  discharged. 

§  8811.  Steno^rapliers'  fees.  Except  where  otherwise  as^reed,  or  when 
special  provision  is  otherwise  made  by  statute,  a  stenographer  is  entitled, 
for  a  copy  fully  written  out  from  his  stenogriaphic  notes  of  the  testimony, 
or  any  other  proceeding,  taken  in  an  action,  or  a  special  proceeding  in  a 
court  of  record,  or  before  a  judge  thereof,  and  furnished,  upon  request,  to 
a  party  or  his  attorney,  to  the  following  fees  for  each  folio :  In  a  circuit 
court  or  court  of  oyer  and  terminer,  or  at  a  special  term  of  the  supreme 
court  in  the  third,  fourth,  fifth,  sixth,  seventh  or  eighth  judicial  district, 
or  in  the  superior  court  of  Buffalo,  six  cents;  in  any  other  court  or  courts, 
ten  cents;  and  for  the  copy  of  the  testimony  required  to  he  made  in  any  pro- 
ceeding for  the  record  of  the  surrogate's  court  of  either  of  the  counties  of  Keu; 
York  or  Kings^  ten  cents  ;  and  the  surrogate  may  order  thai  the  fees  for  such 
record  copy  be  paid  ou4  of  tJie  estate  to  which  the  proceeding  relates.  [Am'd 
C5h.  856  OP  1891 ;  in  effect  Sept.  1,  1891.] 

§  8312.  CompenMbtioii  of  eoiwt»bles»  etc  A  constable  or  a  deputy 
sheriff  is  entitled,  for  attending  a  sitting  of  a  court  of  record,  pursuant  to  a 
notice  from  the  sheriff,  to  the  following  fees  for  each  day's  actual  attend- 
ance in  any  county  in  the  State,  two  dollars,  except  tliat  in  the  county  of 
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to  trial  jurors  in  caurta  of  record  Those  fees  must  be  pftid  by  tk^  ouad^ 
treasurer,  utoq  the  production  of  the  certificate  of  the  clerk,  stating  the 
number  of  days  that  the  constable  or  deputy  sheriff  attended.  But  the 
provisions  of  this  section  shall  not  be  applicable  to  the  counties  of  KiogB 
or  New  York.     [Am'd  Cfla  122  op  1881  and  48  or  1889.] 


§  8313.  Fees  of  trial  Jiboih.  A  trial  juror,  in  an  action  or  a  spedai  pr»- 
ceedin^,  in  a  court  of  record,  is  entitled,  except  as  otherwise  speciallv  pve- 
Bcribed  by  statute  in  a  particular  court,  or  a  piurticular  county,  to  tiie  K>Ibw* 
iu^  fees :  Twenty-five  cents  for  each  cause  in  which  he  is  empaneUed,  to  be 
paid  by  the  party  noticing  the  cause  for  trial ;  or,  if  it  is  noticed  by  mote 
than  one  party,  oy  the  party  whom  the  court  directs  to  pay  it. 

§  3314.  SiqMnrisoni  may  make  aUowanoe  to  grand  and  trial  Jaram 

In  the  county  of  New  York,  the  common  council,  and  in  any  other  coonty, 
the  boiurd  of  supervisors,  may  direct  that  a  sum,  not  exceeding  two  doUan, 
in  addition  to  the  fees  prescribed  in  the  last  secti<m,  or  in  any  <Sher  statatoiy 
provision,  be  allowed  to  each  grand  juror,  and  each  trial  juror,  for  each  day^ 
attendance  at  a  term  of  a  court  of  record,  of  civil  or  criminal  jurisdiction, 
held  within  their  county;  and  also  travel  fees  for  going  io  and  retuminf 
tnnn  the  torm,  not  exceeding  five  cents  for  each  mile.  The  sum  so  allowed 
must  be  paid  by  the  county  treasurer,  upon  the  certificate  of  ttie  clerk  of  the 
court,  stating  tne  number  of  days  that  the  juror  actually  attended,  and  the 
number  of  miles  traveled  by  him,  in  order  to  attend.  The  amount  so  paid 
must  be  raised  in  the  same  manner,  as  other  county  charges  are  raised. 

§  8315.  VL ;  extra  pay  upon  protracted  trials.  Where  the  trial,  by  a 
jury,  of  an  issue  of  fact,  in  either  a  civil  or  a  criminal  action  or  special  pro- 
ceeding, in  a  court  of  record,  occupies  more  than  thirty  days,  the  courti  by 
an  order  entered  in  the  minutes,  may  fix  and  allow,  to  each  juror,  such  an 
extra  compensation  as  it  deems  reasonable,  for  his  services  thereupon ;  the 
amount  of  which  compensation,  together  with  the  expenses,  actually  and 
necessarily  incurred,  for  food  for  the  jurors  during  the  trial,  is  a  county 
charge. 

§  3816.  Jmora'  fees  in  special  proceedinga  A  trial  juror,  sworn  in  a 
spedai  proceeding,  before  a  judge  of  a  court  of  record;  or  upon  a  writ  of 
inquiry ;  or  upon  a  trial,  before  a  sheriff,  of  a  claim  to  personal  property, 
seized  by  virtue  of  a  warrant  of  attachment  or  an  execution ;  is  entitled  to 
twenty-five  cents,  to  be  paid  by  the  person  at  whose  instance  the  jury  is 
empanelled. 

§  3317.  Fees  of  printers.  Except  as  otherwise  specially  pcescribed  by 
law,  the  proprietor  of  a  newspaper  is  entitled,  for  publistung  a  summons, 
notice,  order,  citation,  or  other  advertisement,  required  by  law  to  be  pub- 
lished, other  than  the  session  laws,  for  each  folio,  to  seventy-five  cents  for 
the  fi^t  insertion,  and  fifty  cents  for  each  subsequent  insertion.  The  com- 
pensation, for  publishing  the  session  laws,  must  be  fixed  by  the  board  of 
supervisors,  at  not  more  than  fifty  cents  for  each  folio. 

§  3318.  Witnesses*  fees  generally.  A  witness  in  an  action  or  a  special 
proceeding,  attending  before  a  court  of  record,  or  a  judge  thereof,  is  enti- 
tled, except  where  another  fee  is  specially  prescribed  by  law,  to  fifty  cents 
for  each  day's  attendance ;  and,  if  he  resides  more  than  three  miles  firom  the 
place  of  attipndance,  to  eight  cents  for  each  mile,  going  to  the  place  of 
attipndance. 

§  3319.  Id. ;  on  deposition  to  be  nsed  in  another  State.  A  witness, 
attending  before  a  commissioner  or  an  officer,  authorized  to  teke  his  ^ ~ 
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tion  to  be  used  without  the  State,  in  a  case  other  than  one  specified  in  sec- 
tion 3327  of  this  act,  is  entitled  to  two  dollars  for  each  day's  actual  attend- 
ance, and  to  eight  cents  for  each  mile,  going  to  the  place  of  attendance. 

§  3820.  Receiver's  commissioiis.  A  receiver,  except  as  otlierwise 
specially  prescribed  by  statute,  is  entitled,  in  addition  to  his  lawful  ex- 
penses, to  such  a  commission,  not  exceeding  five  per  centum  upon  the 
sums  received  and  disbursed  by  him,  as  the  court  by  wliich,  or  the  judge 
by  whom  he  is  appointed,  allows.  Any  receiver,  as-^igneey  gnardian^ 
trustee,  committee,  executor^  or  administrator,  required  by  law  to 
give  a  bond  as  such,  may  include  as  a  part  of  his  laivful  expenses 
such  reasonable  sum,  not  exceeding  one  per  centum  per  annum 
uprm  the  amount  of  such  bond,  paid  his  sureties  thereon,  as  siuih 
court  or  judge  allotvs.     ("Am'd,  ch.  465  of  1892.] 

g  3321.  Fees  of  county  treasurer  and  clLAiiiberlain  of  New  York. 
A  county  treasurer,  or,  in  the  city  and  county  of  New  York,  the  chamber- 
lain, is  entitled,  for  the  services  specified  in  this  section,  to  the  following 
fees: 

For  receiving  money  paid  into  court,  one-half  of  one  per  centum,  upon 
the  sum  so  received. 

For  paying  out  the  same,  one-half  of  one  per  centum,  upon  the  sum  so 
paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court,  one-half  of  one 
per  centum  upon  the  sum  invested,  not  exceeding  two  hundred  dollars,  and 
one-quarter  of  one  per  centum  upon  the  excess,  over  two  hundred  dollars. 

For  receiving  the  interest  upon  an  investment,  and  paying  the  same  to 
the  person  entitled  thereto,  one-half  of  one  per  centum  upon  the  interest  so 
received  and  paid. 

8  3322.  Fees  of  a  Justice  of  the  peace.  A  justice  of  the  peace  is 
entitled,  for  the  services  specified  in  this  section,  to  the  following  fees : 

1.  In  an  action  brought  before  a  justice  of  the  peace. 

For  a  summons,  twenty-five  cents. 

For  an  order  of  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  twenty-five  cents. 

For  a  requisition  in  an  action  for  a  chattel,  twenty-five  cents. 

For  a  subpcBna,  including  all  the  names  inserted  therein,  twenty-five  cents* 

For  the  acknowledgment  of  a  power  of  attorney,  twenty-five  cents. 

For  taking  an  affidavit,  or  administering  an  oath,  ten  cents. 

For  drawing  an  affidavit,  application,  or  notice,  required  by  statute,  five 
cents  for  each  folio. 

For  drawing  a  bond  or  an  undertaking,  twenty-five  cents. 

For  hearing  an  application  for  a  commission  to  examine  one  or  more  wit* 
nesses,  fifty  cents. 

For  an  order  for  such  a  commission,  and  attending,  settling,  and  certify- 
ing interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defendant  from  arrest,  or  to 
vacate  or  modify  a  warrant  of  attachment,  or  increase  the  plaintiff's  security 
thereupon,  fifty  cents. 

For  an  adjournment,  except  where  it  is  made  by  the  justice  upon  his  own 
motion,  twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintiff's  evidence,  where  the  defendant  does  not  appear, 
twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears,  seventy* 
Ave  cents 

For  receiving  .^d  entering  the  verdict  of  a  joxyy  twenty-five  cents. 

For  entering  judgment,  twenty-five  cents. 
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For  filing  each  paper  leqnired  by  statute  to  be  filed,  five  cents. 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly  prescribed  by 
law,  six  cents  for  each  folio. 

For  an  execution  or  the  renewal  of  an  execution,  twenty-five  cents. 

For  making  a  return  upon  an  appeal  from  a  judgment,  two  dollars. 

For  an  order  directing  an  action  or  a  special  proceeding  to  be  continued 
before  another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case  where  a  fee 
therefor  is  not  expressly  prescribed  by  law,  for  each  day  actually  spent,  two 
dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought  before  a  justice  of  the 
peace. 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  not  expressly  prescribed  by 
law,  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  a  person  charged  with  being  the 
lather  of  a  bastard,  fifty  cents ;  for  indorsing  a  warrant,  issued  irom  another 
county,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case  where  a  fee 
therefor  is  not  expressly  prescribed  by  law,  for  each  day  actually  spent,  two 
dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  proceeding  is  com- 
menced, in  a  case  where  a  fee  therefor  is  not  specially  prescribed  by  law, 
twenty-five  cents. 

For  a  view  of  real  property,  in  a  case  where  it  is  required  by  law,  fifty 
oents. 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror  or  witness, 
twenty-five  cents. 

For  drawing,  signing,  and  depositing  with  the  clerk,  a  minute  or  record  of 
conviction  of  such  a  juror  or  witness,  or  of  any  person  for  contempt,  in  any 
case  where  a  fee  therefor  is  not  specially  prescribed  by  law,  fifty  cents. 

For  an  execution  upon  such  a  conviction  before  him,  twenty-five  cents. 

For  drawing,  copying,  and  certifying  a  bond,  an  undertaking,  a  reox)gni- 
zance  or  other  written  security,  and  filing  the  same  with  the  county  clerk,  or 
other  officer  with  whom  it  must  be  filed,  twenty-five  cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein,  twenty-five 
cents. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

For  emj)anelling  and  swearing  a  jury,  twenty-five  cents;  except  in  pro- 
ceedings to  alter  or  lay  out  a  highway,  in  which  case  he  is  entitled  to  two 
dollars 

For  hearing  the  matter,  concerning  which  a  jury  is  called,  fifty  cents. 

For  receiving  and  entering  the  verdict  of  the  jury,  and  the  order,  if  any, 
thereupon,  twenty-five  cents. 

For  any  service  for  which  a  fee  is  not  expressly  allowed  by  this  subdi- 
vision, and  for  which;  if  rendered  in  an  action  before  a  justice,  a  fee  is 
allowed  by  the  first  subdivision  of  this  section,  the  fee  allowed  in  such  an 
action  for  the  same  service. 

For  taking  the  deposition  of  a  witness,  upon  an  order  made,  or  commission 
issued,  by  a  court  of  record  of  the  State,  or  a  court  in  another  State  or  a 
territory,  or  a  foreign  country,  ten  cents  for  each  folio. 

For  making  the  necessary  return  and  certificate  thereto,  fifty  cents. 

For  taking  an  affidavit  or  administering  an  oath,  ten  cents. 
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58328,  Constable's  fbes.    A  constable  is  entitled,  for  the  services  speci- 
in  this  section,  to  the  following  fees : 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or  in  a  justices' 
court  oi  a  city,  for  serving  a  summons,  twenty-five  cents  ;  for  serving  a 
summons  and  executing  an  order  of  arrest,  one  dollar ;  for  serving  a  sum- 
mons and  levying  a  warrant  of  attachment,  one  dollar  ;  for  serving  a 
summons  and  affidavit  and  executing  a  requisition  in  an  action  for  a 
chattel,  one  dollar  ;  for  serving  an  order,  directing  the  action  to  be  con- 
tinued before  a  justice  other  than  the  one  before  whom  it  is  pending,  and 
for  attending  before  the  latter,  fifty  cents,  and  fifty  cents  in  addition  if 
he  so  attends  with  a  person  in  his  custody  ;  for  collecting  money  by 
virtue  of  an  execution,  for  every  dollar  collected,  to  the  amount  of  fifty 
dollars,  five  cents  ;  for  every  dollar  collected  over  fifty  dollars,  two  and 
one  half  cents  ;  where  a  judgment  or  an  execution  is  settled  after  a  levy, 
the  constable  is  entitled  to  poundage  upon  the  sum  at  which  the  settle- 
ment is  made,  not  exceeding  the  value  of  the  property  levied  upon  ;  for 
each  mile  necessarily  traveled,  going  and  returning  to  serve  a  summons 
or  to  serve  or  to  execute  any  other  mandate,  except  a  venire,  the  dis- 
tance to  be  computed  from  the  place  of  abode  of  the  person  served,  or 
the  place  where  it  is  served,  to  the  place  where  it  is  returnable,  ten 
cents  ;  but  where  two  or  more  mandates  in  one  action  are  served  or 
executed  upon  one  journey,  or  where  a  mandate  is  served  upon  or  exe- 
cuted against  two  or  more  persons  in  one  action  he  is  entitled,  in  all,  to 
only  ten  cents  for  each  mile  necessaril}'  traveled  ;  for  notifying  the 
plaintiff  of  the  execution  of  an  order  of  arrest,  twenty-five  cents  ;  and  for 
going  to  the  plaintiff's  residence,  or,  if  he  is  found  elsewhere,  to  the  place 
where  he  is  found,  to  serve  such  a  notice,  for  each  mile  traveled,  going 
and  returning,  ten  cents  ;  for  subpoenaing  each  witness,  not  exceeding 
four,  twenty-live  cents  ;  for  notifying  the  juroi-s  to  attend  a  trial,  07te 
dollar  and  fifty  cents  ;  for  taking  charge  of  a  jury  during  their  delibera- 
tions, fifty  cents  ;  where  witnesses,  not  exceeding  four,  are  subpoenaed 
by  any  person  other  than  a  constable,  the  fee  therefor  is  ten  cents  each. 
[Am'd  Ch.  21  OP  1890  ;  in  efifect  Sept.  1, 1890.] 

2.  In  a  special  proceeding. 

For  notifying  jurors  to  attend  to  assess  damages,  in  proceedings  relating 
to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee  therefor  is 
specially  prescribed  by  law,  for  each  person  notified,  ten  cents ;  and  for  each 
imle  actuily  and  necessarily  traveled,  going  from  and  returning  to  his  place 
of  residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the  special  proceeding  is 
commenced,  twenty-five  cents. 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor  is  not  specially 
prescribed  by  law,  fifty  cents. 

For  serving  an  order,  directing  the  special  proceeding  to  be  continued 
before  a  justice  other  than  the  one  before  whom  it  is  pending,  and  for  attend- 
ing before  the  latter,  fifty  cents,  and  fifty  cents  in  addition  if  he  so  attends 
with  a  person  in  his  custody. 

For  arresting  and  committing  any  person,  pursuant  to  process,  one  dollAr, 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five  cents. 

For  each  mile  necessarily  traveled,  going  and  returning,  to  serve  or 
execute  a  mandate,  the  distance  to  be  computed  from  the  place  where  it  is 
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eeired  or  executed,  to  the  place  vrhere  it  is  returnable,  unless  a  different 
rate  of  travel  fees  upon  the  service  or  execution  thereof  is  specially  prescribed 
by  statute,  ten  cents.  Where  two  or  more  mandates  are  served  or  executed 
in  one  special  proceedinc',  the  limitation  upon  the  amount  of  travel  fees 
Cfpecified  in  the  last  preceoing  subdivision  applies. 

§  3324.  IdL ;  affidavit  iq>on  dLaim  for  travel  feea  A  constable,  who 
charges  any  traveling  fees,  must  show,  by  affidavit,  that  the  travel  was 
necessary  to  perform  tne  service  with  respect  to  which  it  is  charged ;  that 
no  more  miles  are  charged  for,  than  were  actually  and  in  good  faith  traveled 
for  that  purpose ;  that  he  had  at  the  time  no  other  official  or  private  business 
upon  the  route  so  traveled ;  and  that  the  traveling  fees  are  charged  upon 
one  mandate  only,  which  must  be  attached  to  or  described  in  the  affidavit. 
The  justice  taxing  the  fees  must  be  satisfied  that  the  miles  charged  for  were 
actually  and  necessarily  traveled  as  stated  in  the  affidavit. 

§  3325.  Justice's  court,  fees  upon  a  commission.  A  party  recovering 
costs  in  an  action  before  a  justice  of  the  peace,  in  whose  behalf  a  commission 
has  been  issued,  and  who  introduces  in  evidence  a  deposition  taken  there- 
under, is  entitled  to  recover  his  actual  disbursements  thereupon,  not  exceed- 
ing the  following  sums :  commissioner's  fees  for  taking  and  returning  testi- 
mony, one  dollar;  each  subpoena  issued,  or  oath  administered,  by  the  com- 
missioner, six  cents;  expense  of  serving  each  subpoena,  twenty-five  cents; 
each  witnes.:3*3  fees  for  each  day's  attendance  before  the  commissioner, 
twenty-five  cents ;  postage  for  sending  and  returning  the  commission  and 
papers  annexed  Ihereto,  one  dollar. 

§  8326.  Id. ;  jurors'  fee&  Except  as  otherwise  specially  prescribed  by 
law,  a  person,  notified  to  attend  as  a  juror,  is  entitled  to  twenty-five  cents, 
for  attending  and  serving,  upon  the  trial  of  an  action  or  the  hearing  of  a 
special  proceedings,  before  a  justice  of  the  peace ;  and  to  ten  cents  for  attend- 
ing to  serve,  where  he  is  not  sworn. 

§  3327.  Id. ;  witnesses'  fees.  A  witness  is  entitled  to  twenty-five  cents, 
for  each  day's  actual  attendance,  before  a  justice  of  the  peace,  in  an  action 
or  a  special  proceeding,  or  before  a  conmdssioner  appointed  by  a  justice  of 
the  peace,  or  before  a  justice  of  the  peace  taking  a  aeposition  to  be  used  in 
a  court,  not  of  record,  of  another  State,  or  a  territory  of  the  United  States. 

§  3328.  Id. ;  fees  to  be  paid  before  services  rendered.  A  justice  of 
the  peace  or  a  constable,  juror,  or  witness,  before  a  justice  of  the  peace,  is 
not  obliged  to  render  any  service  specified  in  this  title,  without  the  previous 
payment  or  tender  of  his  fee  therefor. 

§  3329.  Id. ;  by  whom  fees  to  be  paid.  In  an  action  before  a  justice 
of  the  peace,  if  isiny  services  are  rendered  for  a  party,  and  he  neglects  to 
pay  the  fees  allowed  therefor  by  law,  the  other  party  may  pay  those  feea^ 
and  the  amount  thereof  must  be  ta  xed  as  part  of  his  costs,  if  he  recovers  costs, 

§3330.  Certain  special  provisions  excepted  from  this  title.  The  allow- 
ance of  a  fee,  by  this  title,  does  not  apply  to  a  case,  where  special  provision 
is  otherwise  made  by  statute  for  compensation  for  a  particular  service. 

3331.  Provision  as  to  change  in  fee&  Where  an  ofBlcer  has,  when  his 
takes  effect,  commenced  the  performance  of  u  service,  for  which  a  fee 
is  allowed  by  the  statutes  heretofore  in  force,  he  is  entitled  to  the  fee  so 
allowed,  for  the  completion  of  that  service,  and  he  is  not  entitled  to  the  fee 
for  the  same,  or  a  corresponding  service,  allowed  by  this  title. 

§  3332.  This  title  applies  to  civil  cases  only.  Bxcept  as  otherwise 
expressly  prescribed  therein,  this  title  does  not  apply  io  a  service  rendered 
in  a  crimmal  action  or  special  proceeding,  in  a  court,  or  before  an  offioes. 
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CHAPTER  XXII. 

DEFINITIONS    AND    REGULATIONS    CONCERNING    THE    CON- 
STRUCTION, EFFECT,  AND  APPLICATION  OF  THIS  ACT. 

TITLE    I, — General  definitions,  and  rules  of  construction, 
TITLE  II. — Provisions   requlatinq   the    effect   and   apfucation  op 

THIS  ACT. 


TITLE  L 

Qenaral  deflnUionSf  and  rules  of  oonstmcUon. 

BBcnov  3333.  Definitdon  of  **  action." 

3334.  Id. ;  "  special  proceeding.** 

3335.  Division  of  actions  into  civil  and  criminal. 
3330.  Definition  of  "  ciiminal  action." 

3337.  Id. }  "  civil  action." 

8338.  Pai*tie8  to  a  civil  action. 

3339.  Only  one  form  of  civil  action. 

3340.  Rule  of  consti*uction  as  to  publication,  etc.,  in  certain  cases. 

3341.  Id. ;  as  to  certain  special  provisions  relating  to  New  York  city, 

3342.  Id. ;  as  to  county  court. 

3343.  Miscellaneous  general  definitions  and  rules  of  construction.  '  i 

§  8333.  Defiiiition  of  "  action."  The  word  "  action,"  as  used  in  the 
New  Revision  of  the  Statutes,  when  applied  to  judicial  proceedings,  signifies 
an  ordinary  prosecution,  in  a  court  of  justice,  by  a  party  against  another 
party,  for  the  enforcement  or  protection  of  a  right,  the  rearess  or  prevention 
of  a  wrong,  or  the  punishment  of  a  public  offence. 

§  3334.  Id. ;  "  special  proceedixig."  Every  other  prosecution  by  a 
party,  for  either  of  the  purposes  specified  in  the  last  section,  is  a  special 
proceeding. 

§  3335.  Division  of  actions  into  civil  and  criminaL  Actions  are  of 
two  kinds : 

1.  Civil. 

2.  Criminal. 

g  3336.  Definition  of  <'  criminal  action."  A  criminal  action  is  prose- 
cuted by  the  people  of  the  State,  as  a  party,  against  a  person  charged  with 
a  public  offence,  for  the  punishment  thereof. 

§  3337.  Id. ;  "  civil  action."    Every  other  action  is  a  civil  action. 

§  3338.  Parties  to  a  civil  action.  The  party  prosecuting  a  civil  action 
is  styled  the  plaintiff;  the  adverse  party  is  styled  the  defendant. 

^  3339.  Only  one  form  of  civil  action.  There  is  only  one  form  of  civil 
action*  The  distinction  between  actions  at  law  and  suits  in  equity,  and  the 
forms  of  those  actions  and  suits,  have  been  abolished. 
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§  8340.  Rule  of  constmction  as  to  publication,  eta,  in  ceitain 

Each  provision  of  this  act,  requiring  the  publication  of  a  summons^  notice^ 
or  other  paper,  in  one  or  more  newspapers,  or  authorizing'  or  requirins*  a 
court,  or  a  judge,  to  designate  one  or  more  newspapers,  m  which  sacn  & 
publication  must  be  made,  or  requiring  the  posting  of  a  notice  or  other  paj>er, 
is  to  be  construed  as  not  affecting  any  special  provision  of  the  statutes, 
remaining  unrepealed  after  the  former  provision  takes  effect,  prescribing- 
one  or  more  particular  newspapers,  in  which  such  a  publication  must  or  may 
be  made,  or  one  or  more  particular  places,  in  which  notices  or  other  legal 
papers  must  or  may  be  posted,  in  a  particular  locality,  or  in  a  particular  case. 

§  3341.  Id. ;  as  to  certain  special  provisions  relating  to  New  7ork 
dty.  Each  provision  of  this  act  is  to  be  construed  as  not  affecting  any 
special  provision  of  the  statutes,  remaining  unrepealed  after  the  former  pro- 
vision takes  effect,  which  is  applicable  exclusively  to  an  action  against  the 
mayor,  aldermen,  and  commonalty  of  the  city  of  New  York,  including  the 
recovery,  entry,  and  collection  of  a  judgment  in  such  an  action. 

§  3342.  Id. ;  as  to  county  court.  Each  provision  of  this  act,  conferrins^ 
power  upon,  or  authorizing  a  proceeding  to  be  taken  at,  a  general,  special, 
or  trial  term,  which  is  applicable  to  a  county  court,  is  to  be  construed  as 
applying  to  any  term  of  the  county  court,  held  pursuant  to  an  appointment 
made  as  prescribed  by  law. 

§  3343.  Miscellaneous  general  definitions  and  rules  of  constructioii. 

In  construing  this  act,  the  following  rules  must  be  observed,  except  where  a 
contrary  intent  is  expressly  declared  in  the  provision  to  be  construed,  or 
plainly  apparent  from  the  context  thereof : 

1.  The  "superior  city  courts"  are,  collectively,  the  court  of  common  pleas 
for  the  city  and  county  of  New  York,  the  superior  court  of  the  city  of  New 
York,  the  superior  court  of  Buffalo,  and  the  city  court  of  Brooklyn. 

2.  The  word,  "  mandate,"  includes  a  writ,  process,  or  other  written  direc- 
tion, issued  pursuant  to  law,  out  of  a  court,  or  made  pursuant  to  law,  by  a 
court,  or  a  judge,  or  a  person  acting  as  a  judicial  officer,  and  commanding  a 
court,  board,  or  other  body,  or  an  officer,  or  other  person,  named  or  other- 
wise designated  therein,  to  do,  or  to  refrain  from  doing,  an  act  therein 
specified. 

3.  The  word,  **  judge,"  includes  a  justice,  surrogate,  recorder,  justice  of 
the  peace,  or  other  judicial  officer,  authorized  or  required  to  act,  or  prohib- 
ited from  acting,  in  or  vdth  respect  to  the  matter  or  thing,  referred  to  in  the 
provision  wherein  that  word  is  used. 

4.  The  word,  *'  clerk,"  signifies  the  clerk  of  the  court,  wherein  the  action 
or  special  proceeding  is  brought,  or  wherein,  or  by  whose  authority,  the  act 
is  to  be  done,  which  is  referred  to  in  the  provision  in  which  it  is  used.  If 
the  action  or  special  proceeding  is  brought,  or  the  act  is  to  be  done,  in  or  by 
the  authority  of  the  supreme  court,  it  signifies  the  clerk  of  the  county 
wherein  the  action  or  special  proceeding  is  triable,  or  the  act  is  to  be  done. 

5.  The  word,  "report,"  when  used  in  connection  with  a  trial,  or  other 
inquiry,  or  a  judgment,  means  a  referee's  report;  and  the  word,  "  decision,*' 
when  used  in  the  same  connection,  means  the  decision  of  the  court  upon  a 
hearing,  or  the  trial  of  an  issue,  before  the  court,  without  a  jury. 

6.  The  words,  "  real  property,"  are  co-extensive  with  lands,  tenements, 
and  hereditaments. 

7.  The  words,  "  personal  property,"  include  money,  chattels,  things  in 
action,  and  evidences  of  debt.  The  word,  "  chattel,"  is  co-extensive  with 
goods  and  chattels. 
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8.  The  vrordy  "property,"  includes  real  and  personal  pm|>erty. 

9.  A^  '* personal  injury"  includes  libel,  slander,  criminal  conversatdon, 
Beduction,  and  malicious  prosecution ;  also  an  assault,  battery,  false  impris- 
omnenty  or  other  actionable  injury  to  the  person  either  of  the  plaintiff,  or  of 
anotlier. 

10.  Aix  <<  injury  to  property*'  is  an  actionable  act,  whereby  the  estate  of 
anotber  is  lessened,  other  than  a  personal  injury,  or  the  breach  of  a  contract. 

11-  The  word,  "  affidavit,"  includes  a  verified  pleading  in  an  action,  or  a 
verified,  petition  or  answer  in  a  si)ecial  proceeding. 

12.  A  vrarrant  of  attachment  against  property  is  said  to  be  '*  annulled,** 
'when  the  action,  in  which  it  was  granted,  abates  or  is  discontinued ;  or  a 
final  iiidmnent,  rendered  therein  in  favor  of  the  plaintiff,  is  fully  paid;  or 
a  final  judgment  is  rendered  therein  in  favor  of  the  defendant.  But,  in  the 
case  last  specified,  a  stay  of  proceedings  suspends  the  effect  of  the  annul- 
ment, and  the  reversal  or  vacating  of  the  judgment  revives  the  warrant. 

13.  The  term,  "judgment  creditor,"  signifies  the  person  who  is  entitled 
to  collect,  or  otherwise  enforce,  in  his  own  right,  a  judgment  for  a  sum  of 
money,  or  directing  the  payment  of  a  sum  of  money. 

14.  A.  **  judgment  creditor's  action  "  is  an  action  brought  as  prescribed  in 
article  first  of  title  fourth  of  chapter  sixteenth  of  this  act,  or  any  other  action, 
brought  by  a  judgment  creditor  to  aid  the  collection  of  a  judgment  for  a  sum 
of  money,  or  directing  the  payment  of  a  sum  of  money. 

15.  The  words,  "lunacy,"  and  "lunatic,"  embrace  every  description  of 
unsoundness  of  mind,  except  idiocy. 

16.  A  "  distinct  parcel "  of  real  property  is  a  part  of  the  property,  which 
is  or  may  be  set  off  by  boundary  lines,  as  distinguished  from  an  undivided 
share  or  interest  therein. 

17.  The  word,  "  territory,**  when  applied  to  a  portion  of  the  United  States, 
without  the  State,  includes  the  District  of  Columbia. 

18.  A  "  domestic  corporation "  is  a  corporation  created  by  or  under  the 
laws  of  the  State ;  or  located  in  the  State,  and  created  by  or  under  the  laws 
of  the  United  States,  or  by  or  pursuant  to  the  laws,  in  force  in  the  colony  of  *■ 
New  York,  before  the  19th  day  of  April,  in  the  year  1775.    Every  other  J 
corporation  is  a  "  foreim  corporation."  ^ 

19.  The  terms,  "  trial  juror,"  and  "  trial  jury,"  are  respectively  equivalent/ 
to  the  terms,  "petit  jjjror,"  and  "  petit  jury,"  as  used  in  the  constitution  and ' 
laws  of  the  State.    The  word,  "  notify,"  as  used,  with  resi)ect  to  procuring 
the  attendance  of  a  juror,  is  equivalent  to  the  word,  "  summon,"  as  used  in 
the  like  connection,  in  the  same  constitution  and  laws. 

20.  The  word,  "  action,"  refers  to  a  civil  action ;  the  word,  "  judgment," 
to  a  judgment  in  %uch  an  action ;  the  term,  "  special  proceeding,"  to  a  civil 
special  proceeding ;  the  word,  "  order,"  to  an  order  made  in  such  an  action 
or  special  proceemng;  the  words,  "  an  action  of  ejectment"  to  an  action  to 
recover  the  immediate  possession  of  real  property. 

21.  The  term,  "  public  holiday,"  includes  each  of  the  following  days, 
to  wit :  the  first  day  of  January  ;  the  twenty-second  day  of  February ;  tiie 

!^  thirtieth  day  of  May ;  the  fourth  day  of  July ;  the  twenty-fifth  day  of 

^  December ;  unless  either  of  those  days  falls  upon  Sunday,  and,  in  that  case, 

'  the  next  day  thereafter ;  also  each  general  election  aay ;  and  each  day, 

appointed  by  the  President  of  the  United  States  or  the  Gk>vemor  of  ttie 
^  State,  as  a  day  of  genertil  thanke^ving,  general  fasting  and  prayer,  or 

other  general  religious  observance. 
i  22.  Each  of  the  words,  "now,"  "  heretofore,"  and  "  hereafter,"  refers  to 

i  the  time  when  the  provision  containing  it  takes  effect. 
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23.  Where  an  instniment,  specified  in  this  act,  is  described  as,  or  expressly 
required  to  be,  written  or  printed,  it  may  be  partly  written  and  partly 
printed. 

24.  The  word,  "  folio,"  signifies  one  hundred  words,  counting  as  a  woitl 
each  figure  necessarily  employed. 

[Subdivisions  6,  7, 8, 15, 17, 21, 22, 23  and  24  of  the  above  section  repealed 
by  ch.  677  of  1892.] 


TITLE  IL 
PraoiaianB  reffulaHnff  the  effedt  and  applioation  qf  tkiaaeL 

Bacnov  3844.  Short  title  of  this  act. 

8346.  Rule  of  strict  construction  not  appUcable'^thereto. 

8846.  Punishment  of  crimes  and  misdemeanors  created  thereby. 

8847.  Application  of  certain  portions  thereof,  regulated  and  qualified. 

8848.  Id. ;  what  deemed  commencement  of  action,  etc. 

8849.  Id. ;  when  proceedings  to  be  under  former  statutes. 

8860.  Effect  of  this  act,  upon  trial  jurors  and  juries,  in  criminal  causes. 

8361.  Id. ;  upon  grand  jurors  and  juries. 

8262.  Id. ;  upon  proceecungs  taken,  or  rights  accrued,  etc.,  under  former  stotafeBi 

8863.  Id. ;  upon  former  appointment  of  terms. 

8864.  Id. ;  upon  officers  and  offices. 

8366.  When  this  act  deemed  to  have  been  passed,  etc. 
8866.  When  this  act  takes  effect 

§  8344.  Short  title  of  this  act  This  act  constitutes  a  portion  of  the 
New  Revision  of  the  Statutes.  It  may  be  styled,  in  any  act  of  the  Legisla- 
ture or  proceeding  in  a  court  of  justice,  or  wherever  it  is  otherwise  referred 
to,  "  The  Code  of  CivU  Procedure." 

§  3345.  Rule  of  Btrict  constraction  not  applicable  thereto.  The  rule 
of  the  common  law,  that  a  statute  in  derogation  of  the  common  law  is  strictly 
construed,  does  not  apply  to  this  act. 

§  3346.  Punishment  of  crtanes  and  misdemeanors  created  thereby. 

Where  it  is  prescribed,  in  a  provision  of  this  act,  that  a  person  doing  of 
omitting  to  do  any  act  is  guilty  of  a  particular  crime,  or,  generally,  of  a 
misdemeanor,  he  shall  be  punished  therefor  in  the  manner  and  to  the 
extent,  prescribed  by  the  statutes  remaining  unrepealed  after  the  provision 
in  question  takes  effect,  for  the  punishment  of  the  crime  so  specifiea ;  or  for 
the  punishment  of  a  misdemeanor,  the  punishment  of  which  is  not  specially 
prescribed  in  the  statute  defining  it. 

§  3347.  Application  of  certain  portions  thereof,  regnlated  and  qualified.  The  ap- 
plication and  effect  of  certain  portions  of  this  act  are  declared  and  regnlated  as  follows, 
except  that,  where  a  particular  provision,  included  within  a  chapter  or  a  portion  of  « 
chapter,  specified  in  a  subdivision  of  this  section,  expressly  designates  the  courts,  per- 
sons, or  proceedings,  affected  thereby,  that  provision  is  deemed  excluded  from  the  ap- 
plication and  effect,  prescribed  in  the  subdivision: 

1.  In  chapter  second,  the  prisoners  referred  to  are  civil  prisoners  only,  except  that 
section  one  hundred  and  twenty- two  and  article  third  of  title  second  thereof,  apply  to 
all  prisoners,  civil  or  criminal. 

2.  In  chapter  third,  sections  three  hundred  and  three,  three  hundred,  and  four,  three 
hundred  and  five,  and  three  hundred  and  six  apply  to  trial  jurors  up«>n  the  tnal  of  an 
indictment  or  other  criminal  cause,  as  prescribed  in  subdivision  seventh  of  this  aectioa, 
with  respect  to  the  application  of  titles  third  and  fourth  of  chapter  tenth,  and  as  speci- 
fied in  the  next  two  sections. 
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3.  In  cliapter  fifth,  sections  four  hundred  and  forty-six,  four  hundred  and  forty-nine, 
four  hundred  and  fifty,  four  hundred  and  fifty-four,  four  hundred  and  fifty-five,  and 
four  hundred  and  fifty-eight  to  four  hundred  and  sixty-eight,  both  inclusive,  apply  to 
ftn  action  commenced,  in  any  court  of  the  state,  on  or  after  the  first  day  of  Septemoer, 
eighteen  hundred  and  seventy-seven. 

4.  The  remainder  of  chapter  fifth,  and  the  whole  of  chapter  sixth,  apply  only  to  an 
action  commenced,  on  or  after  the  first  day  of  September,  eighteen  hundred  and  seventy- 
seven,  in  the  supreme  court,  a  superior  city  court,  the  marine  court  of  the  city  of  New 
York„or  a  county  court. 

5.  Chapter  seventh,  excluding  section  five  hundred  and  forty-eight,  and  arUcles  first 
and  second  of  title  fourth  thereof,  applies  only  to  an  action,  in  one  of  the  courts  speci- 
fied in  subdivision  fourth  of  this  section,  in  which  an  application  for  an  order  of  arrest, 
an  injunction  order,  or  a  warrant  of  attachment  against  property  is  made,  on  or  after 
the  first  day  of  September,  eighteen  hundred  and  seventy-seven.  Articles  first  and  sec- 
*ond  of  title  fourth  of  that  chapter  apply  only  to  proceedings  taken,  in  one  of  those 
courts,  on  or  after  that  date. 

6.  Chapter  eight  applies  only  to  the  proceedings  taken  on  or  after  the  first  day  of 
September,  eighteen  nundred  and  seventy-seven,  in  an  action  or  special  proceeding  in 
one  of  the  courts  specified  in  sul)division  fourth  of  this  section;  except  that  sections 
seven  hundred  and  twenty-one,  seven  hundred  and  twenty-two,  seven  hundred  and 
twenty-four  to  seven  hundred  and  twenty-seven,  both  inclusive,  and  eight  hundred  and 
seventeen  to  eiffht  hundred  and  nineteen,  both  inclusive,  apply  to  all  courts  of  record, 
sections  seven  hundred  and  twenty-eight,  seven  hundred  and  twenty-nine,  seven  hun- 
dred and  thirty,  seven  hundred  and  forty-nine,  seven  hundred  and  eighty-seven,  seven 
hundred  and  eighty-eight,  eight  hundred  and  ten  to  eight  hundred  and  sixteen,  both 
inclusive,  and  eight  hundred  and  twenty-six,  to  proceedings,  taken  on  or  after  that  day, 
in  any  court  or  before  any  officer  or  body;  and  sections  seven  hundred  and  twenty- 
three,  seven  hundred  and  sixty-four,  seven  hundred  and  sixty-five  and  seven  hundred 
and  eighty-five,  seven  hundred  and  eighty-nine,  seven  hundred  and  ninety,  and  eight 
hundred  and  twenty -five,  to  all  courts.  ^ 

7.  In  chapter  tenth,  titles  first,  second  and  sixth  and  article  second  of  title  fifth  apply 
only  to  proceedings  taken  on  or  after  the  first  day  of  September,  eighteen  hundred  and 
seventy-seven,  in  one  of  the  courts  specified  in  subdivision  fourth  of  this  section. 
Titles  third  and  fourth,  and  article  first  of  title  fifth  of  that  chapter  apply  only  to  jurors 
drawn  for,  and  juries  formed  at,  a  term  of  a  court,  commencing  not  less  than  twenty 
days  after  the  first  day  of  May,  eighteen  hundred  and  seventy-seven.  Subject  to 
that  qualification,  they  apply  to  jurors  selected  under  the  statutes,  remaining  unrepealed 
after  that  day,  and  the  lists  and  ballots  prepared  accordingly;  until  new  jurors  are  se- 
lected, and  new  lists  and  ballots  are  prepared,  as  prescribed  in  those  titles.  The  same 
portions  of  chapter  tenth,  excluding  article  third  of  title  third,  apply  equally  to  a  crim- 
inal and  a  civil  action  or  special  proceeding,  and  to  a  court  of  criminal  and  a  court  of 
civil  jurisdiction.  But  title  third  does  not  affect  any  special  provision  of  law,  remaining 
unrepealed  after  the  first  day  of  May,  eighteen  hundred  and  seventy-seven,  whereby 
trial  jurors  are  directed  to  be  procured,  for  a  particular  court  of  record,  from  a  particu- 
lar l(K»Jity;  or  whereby  a  county  is  divided  into  two  or  more  jury  districts,  and  the  se- 
lecting, drawing,  summoning,  or  attendance  of  jurors  from  the  particular  locality,  or 
the  different  jury  districts,  is  regulated.  Each  of  those  provisions  becomes  applicable 
to  and  affects  the  selecting,  drawing,  notifying  or  attendance  of  jurors,  as  prescribed  in 
that  title,  in  like  manner  as  it  applied  to  and  affected  the  statutes  previously  in  force 
upon  the  same  subject.  So  much  of  the  provisions  of  title  fourth,  as  relates  to  the  re- 
mission or  enforcement  of  a  fine  imposed  upon  a  trial  juror,  applies  to  a  fine  imposed 
upon  a  grand  juror,  as  prescribed  in  the  statutes  remaining  unrepealed  after  the  first 
day  of  May,  eighteen  hundred  and  seventy-seven. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first,  and  the  whole  of  title 
third,  apply  only  to  proceedings  in  one  of  the  courts  specified  in  subdivision  fourth  of 
this  section,  taken  on  or  after  the  first  day  of  September,  eighteen  hundred  and  seventy- 
seven.  But  where  an  action  has  been  commenced  in  either  of  those  courts,  before  that 
date,  a  judgment  by  default  must  be  taken  therein,  as  prescribed  by  the  statutes  in 
force  on  the  thirty-first  day  of  August,  eighteen  hundred  and  seventy-seven. 

9.  Chapter  twelfth  does  not  affect  the  statutes  remaining  unrepealed  after  the  first 
day  of  September,  eighteen  hundred  and  seventy-seven,  toucning  the  review  of  proceed- 
ings in  a  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issued,  on  or  after  the  first  day  of 
September,  eighteen  hundred  and  seventy-seven,  out  of  a  court  of  record,  other  than  an 
execution  issued  out  of  such  a  court  and  directed,  pursuant  to  law,  to  a  constable  or 
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marahal;  and  to  sales  and  other  prooeediDgs,  bj  Tlftae  of  an  exeeation  diraetad  to  a 
sheriff  and  delivered  to  him  after  that  date.  Sections  foniteen  hundred  and  thirteen, 
and  fourteen  hundred  and  fourteen,  and  sections  fourteen  huudred  and  seventeen  to 
fourteen  hundred  and  twenty-seven,  lx>th  inclusive,  applj  onlj  to  a  esse  where  such  an 
execution  is  issued  out  of  one  of  the  courts  specified  in  subdivision  fourth  of  this  sec 
tion;  or  where  a  warrant  of  attachment  against  property  is  granted  on  or  after  that  date, 
in  an  action  brought  in  one  of  those  courts.  Title  third  of  that  chapter  applies  only  to 
an  execution  issued  upon  a  Judgment  rendered  in  one  of  those  courts. 

11.  So  much  of  chapters  fourteenth,  fifteenth,  sixteenth,  seventeenth,  eighteenth, 
nineteenth  and  twentieth  as  regulate  the  proceedings  to  be  taken  in  an  action  or  special 
proceeding,  and  the  effect  thereof,  applies  only  to  an  action  or  a  special  pn>oeedin«[ 
conuuenced  on  or  after  the  first  day  of  September,  eighteen  hundred  and  eighty.     AnS 
all  appeals  taken  from  any  order,  sentence,  decree  or  determination  of  a  surrosmte^s 
court,  made  or  entered  in  such  court  on  or  after  the  first  day  of  September,  eighteen 
hundred  and  eighty,  in  any  matter  or  proceeding  pending  or  undetermined  in  such 
court,  on  the  first  day  of  September,  eighteen  hundred  and  eighty;  and  all  appeals  to 
the  court  of  appeals  from  any  order  or  judgment  of  the  supreme  court,  affirming,  re- 
versing or  modifying  any  such  order,  sentence,  decree  or  determination  of  a  surrogate's 
court,  shall  be  taken  and  perfected,  heard  and  decided  in  conformity  to  the  laws  and 
practice  regulating  appeals  from  orders,  sentences  and  decrees  of  surrogate's  court,  and 
the  hearing  and  decision  thereof,  in  force  in  this  state  on  the  thirtieth  day  of  April, 
eighteen  hundred  and  seventy-seven;  and  all  appeals  from  any  order,  sentence,  decree, 
or  determination  of  such  court,  brought  in  conformity  thereto  since  the  first  of  Septem- 
ber, eighteen  hundred  and  eighty,  are  hereby  declared  to  be  valid  and  effectual,  except 
that  sections  one  thousand  six  hundred  and  seventy  to  one  thousand  six  hundred  and 
eighty-five,  both  inciusive,  apply  also  to  the  proceedings  therein  specified,  taken,  after 
that  date,  in  an  action  theretofore  commenced,  or  upon  a  judraent  theretofore  rendered, 
and  section  one  thousand  six  hundred  and  seventy-four  applies  to  a  notice  of  pendency 
of  action  theretofore  or  thereafter  filed;  sections  one  thousand  eight  hundred  and  eighty, 
one  to  one  thousand  eiffht  hundred  and  ninety-two,  both  inclusive,  do  not  apply  to  an 
action  upon  any  bond  tnerein  specified,  where  an  order,  allowing  any  person  to  prose- 
cute the  bond  in  the  name  of  the  people,  has  been  duly  made  before  tnat  date  and  is 
then  in  force,  in  which  case  future  actions  upon  the  same  bond  are  regulated  by  the 
laws  in  force  on  the  day  before  that  date,  notwithstanding  the  repeal  thereof;  sections 
two  thousand  one  hundred  and  eighty-one  to  two  thousand  one  nundred  and  eighty- 
seven,  both  inclusive,  two  thousand  one  hundred  and  ninety-seven  to  two  thousand  one 
hundred  and  ninety -nine,  both  inclusive,  and  two  thousand  two  hundred  and  thirteen 
to  two  thousand  two  hundred  and  eighteen,  both  inclusive,  apply  also  to  a  case  where 
a  discharge  is  thereafter  granted;  and  sections  two  thousand  two  hundred  and  twenty- 
eight  to  two  thousand  two  hundred  and  thirty,  both  inclusive,  apply  also  to  trustees 
theretofore  or  thereafter  appointed  in  proceedings  taken  under  any  statute  superseded 
by  the  title  containing  those  sections,  sections  two  thousand  two  hundred  and  fifty-tliree 
to  two  thousand  two  hundred  and  sixty-five,  both  inclusive,  apply  also  where  a  final 
determination  has  been  made  before  the  first  day  of  September,  eighteen  hundred  and 
eighty,  in  proceedings  taken  under  any  statute  superseded  by  the  title  containing  those 
sections,  and  to  the  process  issued  thereupon;  sections  two  thousand  three  hundred  and 
twenty  to  two  thousand  three  hundred  and  forty. four,  both  inclusive,  apply  also  to  pro- 
ceedings taken,  before  that  date,  under  any  statute,  superseded  by  the  title  containing* 
them,  whether  a  committee  has  or  has  not  l>een  appointed;  section  two  thousand  &tb 
hundred  and  thirty-seven  applies  also  to  every  payment  or  deposit  therein  specified, 
made  on  or  after  the  first  day  of  September,  eighteen  hundred  and  eighty;  section  two 
thousand  seven  hundred  and  fifty-six  except  the  words  '*  upon  the  hearing  before  the 
surrogate  "  applies  to  actions  theretofore  or  thereafter  commenced  pursuant  to  article 
second  of  title  three  of  chapter  fifteen;  and  sections  two  thousand  seven  hundred  and 
ninety-eight  to  two  thousand  eight  hundred  and  one,  both  inclusive,  apply  also  to  a 
case  where  a  decree  for  the  sale  or  other  disposition  of  the  real  property  of  a  decedent 
has  been  duly  made  before  that  date,  in  a  surrogate's  court. 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  relates  to  the  jurisdiction  of  the 
several  courts  therein  specified,  applies  only  to  an  action  or  special  proceeding  com- 
menced on  or  after  the  first  day  of  September,  eighteen  hundred  and  eighty. 

13.  In  chapter  twenty-first,  titles  first,  second  and  third  apply  only  to  an  action  in  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section.     [Am'd  bt  Ch.  642  OF  1898.] 

§3348.  Id.;  what  deemed  commencement  of  action,  etc.  Where 
a  provision  of  this  act  is  made  applicable  by  the  last  section,  to  an  action  or  a 
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special  proceeding  commenced  on  or  after  a  day  therein  specified,  if,  before 
tnat  date,  a  summons  in  an  action,  or  a  citation  issued  from  a  surrogate's 
court,  has  been  served  upon  one  or  more,  but  not  upon  all,  of  the  persons  to 
be  served ;  or  an  order  for  the  service  of  a  summons  as  prescribed  in  article 
second  of  title  first  of  chapter  fifth  of  this  act  has  been  made ;  or,  in  a 
special  proceeding,  elsewhere  than  in  a  surrogate's  court,  the  petition  or 
other  paper,  upon  which  the  first  order,  process,  or  other  mandate  may  be 
made  or  issued,  has  not  been  presented,  the  action  or  special  proceeding  is 
not  deemed  to  have  been  conmienced  within  the  meaning  of  that  section* 

g  3349.  Id. ;  when  proceedings  to  be  under  fiDrmer  8tatute&  Where 
any  provision  of  this  act  is  made  applicable  to  future  proceedings  in  an 
action  or  special  proceeding,  the  proceedings  therein,  until  the  provision  in 
question  becomes  applicable,  are  governed  by,  and  must  be  conducted 
according  to  the  laws  in  force  on  the  day  before  the  provision  takes  effect, 
except  as  otherwise  prescribed  in  subdivision  seventh  of  the  last  section  but 
one. 

§  3350.  Effect  of  this  act,  upon  trial  jurors  and  jiuies,  in  criminal 
causes.  A  jury,  for  the  trial  of  an  indictment  or  other  criminal  cause,  at  a 
term  of  a  court  of  record,  commencing  on  or  after  the  twenty-first  day  of 
May,  1877,  must  be  procured  from  the  trial  jurors  selected,  drawn,  and 
notified,  as  prescribed  in  this  act,  for  the  term  of  the  court  at  which  it  is 
triable,  including  the  talesmen  or  additional  jurors,  procured  as  prescribed 
therein;  and  the  same  must  be  tried  by  the  jury  so  formed.  But  the  stat- 
utes remaining  unrepealed  after  the  first  day  of  September,  1877,  relating 
to  challenges  or  disqualifications  of  petit  jurors  in  a  criminal  cause  or  pre- 
scribing the  cases  where  talesmen  or  additional  petit  jurors  must  be  sum- 
moned in  a  criminal  cailse,  remain  unaffected  by  this  act,  and  are  appli- 
cable to  the  proceedings  taken  as  prescribed  in  this  act,  and  to  the  trial 
jurors  therein  specified. 

§  3351.  Id. ;  upon  grand  jurors  and  juries.  This  act  does  not  affeet 
any  provision  of  the  statutes,  remaining  unrepealed  after  the  first  day  of 
September,  1877,  relating  to  grand  jurors  or  grand  juries ;  except  as  follows : 

i.  A  fine  imposed,  after  the  first  day  of  September,  1877,  upon  a  person 
drawn  as  a  grand  juror,  and  duly  summoned  to  attend  a  term  of  a  court  of 
record  as  a  grand  juror,  as  prescribed  in  those  statutes,  must  be  imposed  as 
prescribed  in  article  fourth  of  title  third  of  chapter  tenth  of  this  act ;  and  sec- 
tions 1073  to  1077  of  this  act,  both  inclusive,  apply  to  such  a  person,  as  if  he 
had  been  drawn,  and  notified  to  attend,  as  a  trial  juror. 

2.  Where  a  provision  of  those  statutes  refers  to  the  lists  of  petit  jurors,  the 
ballots  containing  their  names,  the  box  or  boxes  in  which  those  ballots  are 
deposited  or  contained,  the  selecting,  drawing,  summoning,  or  empanelling 
of  petit  jurors,  the  imposition  of  a  tine  upon  a  petit  juror,  or  the  enforcement, 
reduction,  or  remission  thereof,  it  is  deemed  to  refer  to  the  same  subject,  as 
provided  for  in  this  act,  in  like  manner  as  it  refers  to  those  statutes. 

§  3352.  Id. ;  upon  proceedings  taken,  or  rights  accrued,  eta,  under 
former  8tatute&  Nothing  contained  in  any  provision  of  this  act,  other 
than  in  chapter  fourth,  renders  ineffectual,  or  otherwise  impairs,  any  pro- 
ceeding in  an  action  or  a  special  proceeding,  had  or  taken,  pursuant  to  law, 
or  any  other  lawful  act  done,  or  right,  defence,  or  limitation,  lawfully  accrued 
or  established,  before  the  provision  in  question  takes  effect ;  unless  the  con- 
trary is  expressly  declared  in  the  provision  in  question.  As  far  as  it  may 
be  necessary,  for  the  purpose  of  avoiding  such  a  result,  or  carrying  into  effect 
such  a  proceeding  or  other  act,  or  enforcing  or  protecting  such  a  ri;^ht,  defence, 
or  limitation,  the  statutes  in  force  on  the  day  before  the  provision  take^ 
effect,  are  deemed  to  remain  in  force,  notwithstanding  the  repeal  thereof. 

S  3353.  Id. ;  upon  former  appointment  of  terms.  This  act  does  not 
anect  ^he  appointment  of  a  term,  or  the  designation  of  one  or  m.ore  judges 
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marshal;  and  to  sales  and  other  prooeedings,  bj  Yirtae  of  an  exeeation  dlreeted  to  a 
sheriff  and  delivered  to  him  after  that  date.  Sections  foorteen  handred  and  thirteen, 
and  fourteen  hundred  and  fourteen,  and  sections  fourteen  hundred  and  seventeen  to 
fourteen  hundred  and  twenty-seven,  both  inclusive,  applj  only  to  a  case  where  such  an 
execution  is  issued  out  of  one  of  the  courts  specified  in  subdivision  fourth  of  this  sec- 
tion;  or  where  a  warrant  of  attachment  against  property  is  granted  on  or  after  that  date. 
in  an  action  brought  in  one  of  those  courts.  Title  third  of  that  chapter  applies  only  to 
an  execution  issued  upon  a  judgment  rendered  in  one  of  those  courts. 

11.  So  much  of  chapters  fourteenth,  fifteenth,  sixteenth,  seventeenth,  eighteenth, 
nineteenth  and  twentieth  as  regulate  the  proceedings  to  be  taken  in  an  action  or  special 
proceeding,  and  the  effect  thereof,  applies  only  to  an  action  or  a  special  prooeedioff- 
commenc^  on  or  after  the  first  day  of  September,  eighteen  hundred  and  eighty.     And 
all  appeals  taken  from  any  order,  sentence,  decree  or  determination  of  a  surroffate'a 
court,  made  or  entered  in  such  court  on  or  after  the  first  day  of  September,  eighteen 
hundred  and  eighty,  In  any  matter  or  proceeding  pending  or  undetermined  in  such 
court,  on  the  first  day  of  September,  eighteen  hundred  and  eighty;  and  all  appeals  to 
the  court  of  appeals  from  any  order  or  judgment  of  the  supreme  court,  afitrming,  re- 
versing or  modifying  any  such  order,  sentence,  decree  or  determination  of  a  surrogate's 
court,  shall  be  taken  and  perfected,  heard  and  decided  in  conformity  to  the  laws  and 
practice  regulating  appeals  from  orders,  sentences  and  decrees  of  surrogate's  court,  and 
the  hearing  and  decision  thereof,  in  force  in  this  state  on  the  thirtieth  day  of  April, 
eighteen  hundred  and  seventy -seven;  and  all  appeals  from  any  order,  sentence,  decree, 
or  determination  of  such  court,  brought  in  conformity  thereto  since  the  first  of  Septem- 
ber, eighteen  hundred  and  eighty,  are  hereby  declared  to  be  valid  and  effectual,  except 
that  sections  one  thousand  six  hundred  and  seventy  to  one  thousand  six  hundred  and 
eighty-five,  both  inclusive,  apply  also  to  the  proceedings  therein  specified,  taken,  after 
that  date,  in  an  action  theretofore  commenced,  or  upon  a  judgment  tneretof ore  rendered, 
and  section  one  thousand  six  hundred  and  seventy-four  applies  to  a  notice  of  pendency 
of  action  theretofore  or  thereafter  filed;  sections  one  thousand  eight  hundred  and  eighty, 
one  to  one  thousand  eight  hundred  and  ninety-two,  both  inclusive,  do  not  apply  to  an 
action  upon  any  bond  tnerein  specified,  where  an  order,  allowing  any  person  to  prase- 
cute  the  bond  in  the  name  of  the  people,  has  been  duly  made  before  tnat  date  and  is 
then  in  force,  in  which  case  future  actions  upon  the  same  bond  are  regulated  by  the 
laws  in  force  on  the  day  before  that  date,  notwithstanding  the  repeal  thereof;  sections 
two  thousand  one  hundred  and  eighty -one  to  two  thousand  one  nundred  and  eirhty- 
seven,  both  inclusive,  two  thousand  one  hundred  and  ninety-seven  to  two  thousand  one 
hundred  and  ninety-nine,  both  inclusive,  and  two  thousand  two  hundred  and  thirteen 
to  two  thousand  two  hundred  and  eighteen,  both  inclusive,  apply  also  to  a  case  where 
a  discharge  is  thereafter  granted;  and  sections  two  thousand  two  hundred  and  twenty- 
eight  to  two  thousand  two  hundred  and  thirty,  both  inclusive,  apply  also  to  trustees 
theretofore  or  thereafter  app<Mnted  In  proceedings  taken  under  any  statute  superseded 
by  the  title  containing  those  sections,  sections  two  thousand  two  hundred  and  fifty-three 
to  two  tliousand  two  hundred  and  sixty-five,  both  inclusive,  apply  also  where  a  final 
determination  has  been  made  before  the  first  day  of  September,  eighteen  hundred  and 
eighty,  in  proceedipgs  taken  under  any  statute  superseded  by  the  title  containing  those 
sections,  and  to  the  process  issued  thereupon;  sections  two  thousand  three  hundred  and 
twenty  to  two  thousand  three  hundred  and  forty-four,  both  Inclusive,  applvalso  to  pro- 
ceedings taken,  before  that  date,  under  any  statute,  superseded  by  the  title  containing 
them,  whether  a  committee  has  or  has  not  been  appointed;  section  two  thousand  five 
hundred  and  thirty-seven  applies  also  to  every  payment  or  deposit  therein  specified, 
made  on  or  after  the  first  day  of  September,  eiffhteen  hundred  and  eighty;  section  two 
thousand  seven  hundred  and  fifty-six  except  the  words  **  upon  the  hearing  before  the 
surrogate  "  applies  to  actions  theretofore  or  thereafter  commenced  pursuant  to  article 
second  of  title  three  of  chapter  fifteen;  and  sections  two  thousand  seven  hundred  and 
ninety-eight  to  two  thousand  eight  hundred  and  one,  both  inclusive,  apply  also  to  a 
case  where  a  decree  for  the  sale  or  other  disposition  of  the  real  property  of  a  decedent 
has  been  duly  made  before  that  date,  in  a  surrogate's  court. 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  relates  to  the  inrisdiotion  of  the 
several  courts  therein  specified,  applies  only  to  an  action  or  special  proceeding  com- 
menced on  or  after  the  first  day  of  September,  eighteen  hundred  and  eighty. 

13.  In  chapter  twenty-first,  titles  first,  second  and  third  apply  only  to  an  action  in  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section.     [Am'd  bt  Ob.  642  of  1898.] 

§3348.  Id.;  what  deemed  commencement  of  action,  etc.  Where 
a  provision  of  this  act  is  made  applicable  by  the  last  section,  to  an  action  or  a 
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special  proceeding  commenced  on  or  after  a  day  therein  specified,  if,  before 
tnat  date,  a  summons  in  an  action,  or  a  citation  issued  from  a  surrogate's 
court,  baa  been  served  upon  one  or  more,  but  not  upon  all,  of  the  persons  to 
be  served ;  or  an  order  for  the  service  of  a  summons  as  prescribed  in  article 
second  of  title  first  of  chapter  fifth  of  this  act  has  been  made ;  or,  in  a 
special  proceeding,  elsewhere  than  in  a  surrogate's  court,  the  petition  or 
other  paper,  upon  which  the  first  order,  process,  or  other  mandate  may  be 
made  or  issued,  has  not  been  presented,  tne  action  or  special  proceeding  is 
not  deemed  to  have  been  commenced  within  the  meaning  of  that  section* 

g  3349.  Id. ;  when  proceedings  to  be  under  fiDrmer  statutes.  Where 
any  provision  of  this  act  is  made  applicable  to  future  proceedings  in  an 
action  or  special  proceeding,  the  proceedings  therein,  until  the  provision  in 
question  becomes  applicable,  are  governed  by,  and  must  be  conducted 
according  to  the  laws  in  force  on  the  day  before  the  provision  takes  effect, 
except  as  otherwise  prescribed  in  subdivision  seventh  of  the  last  section  but 
one. 

§  SS50.  Effect  of  this  act,  upon  trial  jurors  and  juries,  in  criminal 
causes.  A  jury,  for  the  trial  of  an  indictment  or  other  criminal  cause,  at  a 
^rm  of  a  court  of  record,  commencing  on  or  after  the  twenty-first  day  of 
May,  1877,  must  be  procured  from  the  trial  jurors  selected,  drawn,  and 
notified,  as  prescribed  in  this  act,  for  the  term  of  the  court  at  which  it  is 
triable,  including  the  talesmen  or  additional  jurors,  procured  as  prescribed 
therein;  and  the  same  must  be  tried  by  the  jury  so  formed.  But  the  stat- 
utes remaining  unrepealed  after  the  first  day  of  September,  1877,  relating 
to  challeng-cs  or  disqualifications  of  petit  jurors  in  a  criminal  cause  or  pre- 
scribing the  cases  where  talesmen  or  additional  petit  jurors  must  be  sum- 
moned in  a  criminal  cailse,  remain  unafTccted  by  this  act,  and  are  appli- 
cable to  the  proceedings  taken  as  prescribed  in  this  act,  and  to  the  trial 
jurors  therein  specified. 

§  8351.  Id. ;  upon  grand  jurors  and  juries.  This  act  does  not  affeet 
any  provision  of  the  statutes,  remaining  unrepealed  after  the  first  day  of 
September,  1877,  relating  to  grand  jurors  or  grand  juries ;  except  as  follows : 

1.  A  fine  imposed,  after  the  first  day  of  September,  1877,  upon  a  person 
drawn  as  a  grand  juror,  and  duly  summoned  to  attend  a  term  of  a  court  of 
record  as  a  gi*and  juror,  as  prescribed  in  those  statutes,  must  be  imposed  as 
prescribed  in  article  fourth  of  title  third  of  chapter  tenth  of  this  act ;  and  sec- 
tions 1073  to  1077  of  this  act,  both  inclusive,  apply  to  such  a  person,  as  if  he 
had  been  drawn,  and  notified  to  attend,  as  a  trial  juror. 

2.  Where  a  provision  of  those  statutes  refers  to  the  lists  of  petit  jurors,  the 
ballots  containing  their  names,  the  box  or  boxes  in  which  those  ballots  are 
deposited  or  contained,  the  selecting,  drawing,  summoning,  or  empanelling 
of  petit  jurors,  the  imposition  of  a  fine  upon  a  petit  juror,  or  the  enforcement, 
reduction,  or  remission  thereof,  it  is  deemed  to  refer  to  the  same  subject,  as 
provided  for  in  this  act,  in  like  manner  as  it  refers  to  those  statutes. 

§  3352.  Id. ;  upon  proceedings  taken,  or  rights  accrued,  etc.,  under 
former  statate&  Nothing  contained  in  any  provision  of  this  act,  other 
than  in  chapter  fourth,  renders  ineffectual,  or  otherwise  impairs,  any  pro- 
ceeding in  an  action  or  a  special  proceeding,  had  or  taken,  pursuant  to  law, 
or  any  other  lawful  act  done,  or  right,  defence,  or  limitation,  lawfully  accrued 
or  established,  before  the  provision  in  question  takes  effect ;  unless  the  con- 
trary is  expressly  declared  in  the  provision  in  question.  As  far  as  it  may 
be  necessary,  for  the  purpose  of  avoiding  such  a  result,  or  carrying  into  effect 
such  a  proceeding  or  other  act,  or  enforcing  or  protecting  such  a  right,  defence, 
or  limitation,  the  statutes  in  force  on  the  day  before  the  provision  take^ 
effect,  are  deemed  to  remain  in  force,  notwithstanding  the  repeal  thereof. 

g  3353.  Id. ;  upon  former  appointment  of  term&  This  act  does  not 
aflSct  ^he  appointment  of  a  term,  or  the  designation  of  one  or  m.ore  judges 
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to  hold  a  term,  made  pursuant  to  the  statutes  in  force  on  the  thirty-first  day 
of  August,  1877,  until  new  terms  are  appointed,  or  one  or  more  judg-es  are 
newly  designated,  as  prescribed  in  this  act. 

§  3354.  Id. ;  upon  officers  and  offices.    This  act  does  not  create  a 
vacancy  in  any  office  or  employment,  designated  or  referred  to  therein,  l^ 
the  title  or  description  thereof,  contained  in  the  statutes  in  force  on  the  day 
before  the  provision  referring  thereto  takes  effect,  or  by  another  title  or  des- 
cription ;  nor  does  it  affect  any  provision  of  those  statutes,  relating  to  the 
amount,  or  the  time  or  the  mode  of  payment,  of  the  compensation  of  an  officer 
or  employee,  so  designated  or  referred  to,  who  is  in  office  or  employed  on 
that  asLj:  except  that  where  the  tenure  of  his  office  or  employment  is  not 
prescribed  in  this  act,  he  may  be  removed  at  pleasure  by  tne  court,  officer, 
or  officers,  authorized  by  this  act  to  appoint  a  person  to  mscharge  the  same 
duties*    Until  he  is  removed,  or  his  office  or  place  becomes  otherwise  vacant, 
the  provisions  of  this  act  apply  to  him,  and  to  the  discharge  of  his  duties. 
The  court,  officer,  or  officers,  authorized  by  this  act  to  appoint  a  person  to  an 
office  or  employment,  may  from  time  to  time  fill  a  vacancy  therein. 

§  3355.  When  this  act  deemed  to  have  been  passed,  etc.    For  the  * 

purpose  of  determining  the  effect  of  the  different  provisions  of  this  act  with 
respect  to  each  other,  tney  are  deemed  to  have  been  enacted  simultaneously. 
For  the  purpose  of  determining  the  effect  of  this  act  upon  other  acts,  ai^ 
the  effect  of  other  acts  upon  this  act,  chapters  fourteen  to  twenly^iwo  of  this  (Mct^ 
both  inclusive^  ars  deemed  to  have  been  enacted  on  the  ttoelfth  day  of  Januaryj 
in  the  year  eighteen  hundred  and  eighty;  and  aU  acts  passed  after  the  lakr 
mentioned  date  are  to  have  the  same  effect  as  if  they  were  passed  after  those  chap^ 
ters.     [Am'd  Ch.  399  of  1882.] 

§  3356.  When  this  act  takes  eflbct  Subject  to  the  qualifications  con- 
tained in  the  foregoing  sections  of  this  title,  this  act  shall  take  effect  as  fol- 
lows: titles  third  and  fourth,  and  article  first  of  title  fifth  of  chapter  tenth, 
on  the  first  day  of  May,  in  the  year  1877 ;  the  remainder  of  chapters  first  to 
thirteenth,  both  inclusive,  on  the  first  day  of  September,  in  the  year  1877 ; 
chapters  fourteenth  to  twenty-first,  both  inclusive,  on  the  first  day  of  Sep- 
temoer,  1880 ;  and  this  chapter  immediately.  . 
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CHAPTER  XXIII. 

<AI>DED  BT  CHAP.  00.  Ii4W8  OV  IBMi) 

SUPPLEMENTAL  PEOVISION& 

TITLE  I  Pbockbdings  fob  the  condemnatiok  op  rsal  pbopbbtt. 
TITLE  IL  Pbocjeedings  for  thb  sale  of  cobpobatb  bbal  propebti: 

'< 

]  TITLE  L 

Proceedings  for  (he  condemnation  of  real  property. 

Baonov  8867.  Title. 

8858.  Terms  defined. 

8869.  When  proceedings  prescribed  in  this  title  to  be  taken. 
8880.  Proceeaings  to  be  commenced  by  petition;  what  to  contain, 

^  8861.  Notice  to  be  annexed  to  petition;  upon  whom  served. 

I  8862.  Petition  and  notice;  how  served. 

^  8368.  Appearance  of  defendant  infant,  idiot,  lunatic  or  habitual  drunkaid. 

8864.  Appearance  of  parties. 

8865.  Answer;  what  to  contain. 

8866.  Petition  or  answer  must  be  verified. 
1                        8867.  Trial  of  issues. 

8868.  Certain  provisioDS  made  applicable. 

8369.  Judgment  what  to  contain;  costs  when  to  defendant;  commisslonera. 

8870.  Proceedings  of  commissioners. 

(  8871.  Confirming  or  setting  aside  report;  deposit  when  pavment. 

8872.  Offer  to  compromise;  amount  of  costs;  additional  allowance. 
8878.  Judgment  how  enforced;  when  to  deliver  possesi^on  of  premises  and  wWn 
\  writ  of  assistance  to  issue. 

8874.  Abandonment  of  proceeding. 
8876.  Appeal  from  final  order;  stav. 
8876.  Appeal  from  judgment  by  plaintiff. 

8377.  New  appraisal;  when. 

8378.  Conflicting  claimants. 

8870.  Possession  of  property  on  giving  securitv. 

8880.  When  possession  of  leal  property  given  Immediately. 

8881.  Notice  of  pendency  of  action  to  oe  filed. 

8882.  Practice  in  cases  not  provided  for. 
8888.  Repealing  clause. 

8884.  When  act  to  take  effect. 

§  8857.  Title, — ^This  title  shall  be  known  as  the  condemnation  law. 

§  8358.  Terms  defined.— The  term  "  person,"  when  nsed  herein,  includai 
a  corporation,  joint  stock  association,  the  state  and  a  political  division  thereof, 
as  well  as  a  natural  person;  the  term  "real  property,"  any  right,  interest  or 
easement  therein  or  appurtenance  thereto ;  and  the  term  "  owner,"  all  persons 
having  any  estate,  interest,  or  easement  in  the  property  to  be  taken,  or  any 
lien,  cnarge,  or  incumbrance  thereon.  The  person  instituting  the  proceeding 
shall  be  termed  the  plaintiff ;  and  the  person  against  whom  the  proceeding  is 
brought,  the  defendant 

The  right  of  a  mill  owner  to  use  the  waters  of  a  stream  as  a  propelling  power  at  his  mill, 
is  on  incorporeal  hereditament  connected  with  the  Luid  and  may  be  acquired  by  a  water- 
'  works  company.    Btantford  Water  Co,  v.  Stanley,  88  Hun,  424. 
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§  3359.  When  proceedings  prescribed  In  this  title  to  be  taken. — 

Whenever  any  person  is  authorized  to  acquire  title  to  real  property,  for  a  pub- 
lic use  by  condemnation  the  proceeding  for  that  purpose  shall  be  taken  in  the 
manner  prescribed  in  this  titla 

The  propriety  of  taking  private  property  for  a  public  use,  is  not  a  Judicial  question,  but 
one  of  political  sovereignty,  to  be  detemuned  by  the  legislature,  either  directly  or  by  dcle^ 
sntting  the  power  to  public  agents,  proceeding  in  such  a  manner  and  form  as  it  may  prescribe* 
F^sople  ex  reL  Herriek  v.  8mith,  21  N.  Y.,  695. 

Neither  a  private  or  municipal  corporation  can  under  a  general  power  to  take  lands  for  a 
public  use,  take  from  another  corporation  having  the  like  power,  lands  or  property  held  by 
It  for  apublic  purpose  pursuant  to  its  charter.  Matter  of  Boekeater  Water  Communonerf, 
06  K.  Y.,  413.  See  also,  to  same  effect,  Proepeet  Park  Jb  C.  I.  R  R  Co,  v.  WiUiamsan,  91 
N.  Y.,  662. 

Statutes  delegating  the  rifht  of  eminent  domain  to  railroad  and  other  corporations,  being 
In  derogation  oFconunon  right,  are  not  to  be  extended  by  implication,  and  must  be  strictly 
compli^  with.  Yet  they  are  not  to  be  construed  so  Uterally,  as  to  defeat  the  evident  por- 
poses  of  the  legislature.    N.  T.  diKB,  R  Ch.  v.  Kip,  46  K.  Y.,  646. 

§  3860.  Proceedings  to  be  commenced  by  petition;  what  to  con- 
tain.— The  proceeding  shall  be  instituted  by  the  presentation  of  a  petition  by 
the  plaintiff  to  the  supreme  courts  setting  forth  the  following  facts : 

L  His  name,  place  of  residence,  and  the  business  in  which  engaged ;  if  a  cor- 
poration or  joint  stock  association,  whether  foreign  or  domestic,  its  principal 
place  of  business  within  the  state,  the  names  and  places  of  residence  of  its 
principal  officers,  and  of  its  directors,  trustees  or  board  of  managers,  as  the 
case  may  be,  and  the  object  or  purpose  of  its  incorporation  or  aflsociations*if  a 
political  division  of  the  state,  the  names  and  places  of  residence  of  its  princi- 
pal officers ;  and  if  the  state,  the  name  and  .place  of  residence  of  the  officer 
acting  in  its  behalf  in  the  proceeding. 

2.  A  specific  description  of  the  property  to  be  condemned,  and  its  location, 
by  metes  and  bounds,  with  reasonable  certainty. 

8.  The  public  use  for  which  the  property  is  required  and  a  concise  state- 
ment of  the  facts  showing  the  necessity  of  its  acquisition  for  such  use, 

4.  The  names  and  places  of  residence  of  the  owners  of  the  property ;  if  an 
infant,  the  name  and  place  of  residence  of  his  general  guardian,  if  he  has  one ; 
if  not,  the  name  and  place  of  residence  of  the  person  with  whom  he  resides ; 
if  a  lunatic,  idiot,  or  nabitual  drunkard,  the  name  and  place  of  residence  of 
his  committee  or  trustee,  if  he  has  one ;  if  not,  the  name  and  place  of  resi- 
dence of  the  person  with  whom  he  residea  If  a  non-resident,  having  an 
agent  or  attorney  residing  in  the  state  authorized  to  contract  for  the  sale  of 
the  property,  the  name  and  place  of  residence  of  such  agent  or  attorney  ;  if 
the  name  or  place  of  residence  of  any  owner  can  not  after  diligent  inquiry  be 
ascertained,  it  may  be  so  stated  with  a  specific  statement  of  the  extent  of  the 
inquirv  which  has  been  mada 

6.  That  the  plaintiff  has  been  unable  to  a^ree  with  the  owner  of  the  prop- 
erty for  its  purchase  and  the  reason  of  such  mability. 

6.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  in  good  faith,  to  com- 
plete the  work  or  improvement,  for  which  the  property  is  to  be  condemned ; 
and  that  all  the  preliminaiy  steps  required  by  taw  have  been  taken  to  entitle 
him  to  institute  the  proceeding. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  public  use 
requires  the  condemnation  of  the  real  property  described,  and  that  the  plaint- 
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iff  IS  entitled  to  take  and  hold  such  property  for  the  public  use  specified, 
upon  making  compensation  therefor,  and  that  commissioners  of  appraisal  be 
appointed  to  ascertain  the  compensation  to  be  made  to  the  owners  for  the 
property  so  taken. 

When  private  property  is  to  be  taken  for  public  purposes,  facts  necessary  to  give  the  court 
or  officer  jurisdiction  must  appear  in  the  petition,  for  it  is  upon  that  alone  that  jurisdiction 
depends.    Matter  of  Mar$h,  71  N.  Y.,  815;  rev'g  10  Hun,  49. 

The  supreme  court  has  the  power  to  entertain  a  proceeding  on  the  petition  of  a  railway, 
to  condemn  lands  of  the  state  under  water.    Matter  of  li,  T.  Cable  Co.,  104  N.  Y.,  1,  43. 

It  is  no  objection  to  proceedings  under  the  act  that  there  are  other  lands  in  the  same  vicin- 
ity equally  well  adapted  for  the  purposes  which  possibly  might  be  acquired  by  purchase. 
If.  T.  df  H.  R.  R,  do,  V.  Kip,  46  N.  Y.,  546. 

The  reasons  of  the  inability  to  agree  must  be  stated,  that  the  court  may  determine  their 
sufficiency,  and  also  that  the  owner  of  the  land  may  negative  or  disprove  them,  as  the  rea- 
flons  why  agreement  cannot  be  had  may  be  various,  and  a  petition  which  fails  to  state  the 
reasons  for  disagreement  is  defective.    Matter  of  Marth,  71  ST.  Y.,  316. 

The  exercise  of  the  power  being  in  derogation  of  individual  right,  allowed  only  when  the 
necessity  clearly  appears,  and  the  propo^  use  is  clearly  embraced  within  the  legitimate 
objects  of  the  power.    In  re  Staten  Island  Rapid  Transit  Co,,  108  N.  Y.,  251 . 

A  defective  aescription  cannot  be  remedied  by  reference  to  a  description  in  a  deed.  Ex- 
treme accuracy  is  essential  for  the  protection  of  the  rights  of  all  the  parties,  and  a  failure 
to  comply  with  the  statute  must  lead  to  difficulty  and  embarrassment.  Matter  ofN.  T,  C,  A 
B.  R.  R.  R.  Co.,  70  N.  Y.,  191. 

In  Matter  ofSuHmrban  Rvpid  Transit  Co.,  88  Hun,  658,  it  was  held,  that  the  court  had 
power  to  amend  a  defect  in  the  petition  by  proof  presented  upon  the  hearing. 

One  petition  to  acquire  the  land  of  several  owners  is  but  one  proceeding,  and  requires  one 
appeal  and  one  allowance  of  costs.  Matter  of  Prospect  Park,  etc,,  R,  R.  Co,,  67  N.  Y.,  871 ; 
affirmlDg  6  Hun,  SO. 

In  order  to  sustain  proceedings  by  which  a  body  corporate  claims  the  power  to  exercise 
the  right  of  eminent  domain,  it  is  not  sufficient  that  it  be  a  corporation  de  facto.  It  must  be 
be  a  corporation  de  jure.    Matter  of  N.  T.  Cable  Co.,  104  N.  Y„  1,  43. 

If  the  petition  does  not  show  the  facts  required  by  statute  to  be  stated,  the  objection  may 
be  disposed  of  before  trial.    Matter  of  iSf.  Y.,  TF.  8.  A  B.  R.  R,  Co.,  64  How.,  217. 

Owner  entitled  to  notice  and  hearing.    Shuvrt  v.  Palmer,  74  K.  Y.,  188. 

§  8361.  Notice  to  be  annexed  to  petition ;  upon  whom  served. — 

There  must  be  annexed  to  the  petition  a  notice  of  the  time  and  place  at 'which 
it  will  be  presented  to  a  special  term  of  the  supreme  court,  held  m  the  judicial 
district  wnere  the  property  or  some  portion  of  it  is  situated,  and  a  copy  of  the 
petition  and  notice  must  be  served  upon  all  the  owners  of  the  property  at 
least  eight  days  prior  to  its  presentation. 

All  notices  and  hearings  that  may  tend  to  give  the  party  to  be  affected  any  semblance  of 
1)eneflt  must  be  carefully  observed.    People  v.  Kniskem,  64  N.  Y.,  52. 

§  8362.  Petition  and  notice ;  how  served. — Service  of  the  petition  and 
notice  must  be  made  in  the  same  manner  as  the  service  of  a  summons  in  an 
action  in  the  supreme  court  is  required  to  be  made,  and  all  the  pro- 
visions of  articles  one  and  two  of  title  one  of  chapter  five  of  this  act,  which 
relate  to  the  service  of  a  summons,  either  personally  or  in  any  other  way,  and 
the  mode  of  proving  service,  shall  apply  to  the  service  of  the  petition  and 
Botica  If  the  defendant  has  an  agent  or  attorney  residing  in  this  state,  au- 
thorized to  contract  for  the  sale  of  the  real  property  described  in  the  petition, 
service  upon  such  agent' or  attorney  will  be  sufficient  service  upon  such  de- 
fendant In  case  the  defendant  is  an  infant  of  the  age  of  fourteen  years  or 
upwards,  a  copj  of  the  petition  and  notice  shall  also  be  served  upon  his  gen- 
eral guardian,  if  he  has  one;  if  not^  upon  the  person  with  whom  he  resides 
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§  336S.  Appearance  of  defendant  Infant,  idlo^  lunatic  or  hfidt>ltua| 
drunkard. — If  a  defendant  is  an  infant,  idiot^  lunatic  or  habitual  dnrnkaid, 
it  shall  be  the  duly  of  his  general  guardian,  committee  or  trustee,  if  he  hai 
one,  to  appear  for  him  upon  the  presentation  of  the  petition  and  attend  to  his 
interests,  and  in  case  he  has  none,  or  in  case  his  general  guardian,  conmiittee 
or  trustee  fails  to  appear  for  him,  the  court  shall,  upon  the  presentation  of  the 
petition  and  notice,  with  proof  of  service,  without  further  notice,  appoint  a 

guardian  ad  litem  for  such  defendant,  whose  duty  it  shall  be  to  appear  for 
im  and  attend  to  his  interests  in  the  proceeding,  and,  if  deemed  necessary  to 
protect  his  rights,  the  court  may  require  a  general  guardian,  committee  or 
trustee,  or  a  guardian  ad  litem  to  give  security  in  such  sum  and  with  sodi 
sureties  as  the  court  may  approve.  '  If  a  service  other  than  personal  has  been 
made  upon  any  defendant,  and  he  does  not  appear  upon  the  presentation  ot 
the  petition,  the  court  shall  appoint  some  competent  attorney  to  appear  for 
him  and  attend  to  his  interests  m  the  proceeding. 

§  8864  Appearance  of  partlee— The  provisions  of  law  and  of  the  rules 
and  practice  of  the  court,  relating  to  the  appearance  of  parties  in  person  or  bj 
attorney  in  actions  in  the  supreme  court,  shall  apply  to  the  proceeding  from 
and  after  the  service  of  the  petition,  and  all  subsequent  orc^na,  notices  and 
papers  may  be  served  upon  the  attorney  appearing  and  upon  a  guardian  ad 
litem  in  the  same  manner  and  with  the  same  effect  as  the  service  of  papers  in 
an  action  in  the  supreme  court  may  be  made. 

A  party,  by  putting  in  a  general  appearance  and  proceeding  without  objection,  aubmita 
Mmself  to  the  Jurisdiction  of  the  court,  and  cannot  afterward  raise  objection  to  the 
sufficiency  of  the  yeriflication  to  the  petition.  iMkawinna,  etc.,  B,  R.  Co.  ▼.  Beheu,  88 
Hun,  148. 

If  the  petition  does  not  state  the  facts  reouired  in  the  petition  to  be  stated,  an  objection  in 
that  regard  can  oe  raised  preliminarily  in  enect  by  wayof  demurrer,  and  should  be  disposed 
of  before  proceeding  to  the  merits.    Matter  of  N,  T.,  W,  8,  dt  B.  B.  IL  Co.,  Mt  How.,  217. 

The  appearance  (3  an  attorney  for  the  land  owner,  when  a  petition  for  the  i^^intment  of 
commissioners  is  brought  on  for  hearing,  giyes  jurisdiction,  and  cures  an  omission  from  the 
petition,  such  aa  the  omission  to  state  the  residence  of  owners.  Matter  of  Bochuter,  HomdlM. 
«iX>,  etc..  By.  Co.,  19  Abb.  N.  C,  421. 

§  8365.  Answer ;  what  to  contain. — ^Upon  presentation  of  the  petitioii 

and  notice  with  proof  of  service  thereof,  an  owner  of  the  propertjr  may  .appear 
and  interpose  an  answer,  which  must  contain  a  general  or  specific  denial  of 
each  material  allegation  of  the  petition  controverted  by  him,  or  of  any  knowl* 
edge  or  information  thereof  sufficient  to  form  a  belie£|  or  a  statement  of  new 
matter  constituting  a  defense  to  the  proceeding. 

If  by  non-performance  of  a  condition  of  its  charter,  the  corporation  has  forfeited  or  lost 
its  corporate  rights  and  powers  the  fact  may  be  averred  by  any  one  whose  land  or  property 
is  sought  to  be  appropriated  in  answer  to  the  application.  Mutter  qf  Brooklyn,  etc.,  B.  iL 
(»>.,  72N.  Y..246. 

It  is  well  settled  in  this  state,  that  the  mere  fact  that  the  land  proposed  to  be  taken  for  a 
public  use  is  not  needed  for  the  present  and  immediate  purpose  of  the  petitioning  party,  is 
not  necessarily  a  defense  to  a  proceeding  to  condemn  it.  Matter  cf  Staten  Jdana  Bapid 
Ttanait  Co.,  108  N.  Y.,  £51. 

§  3866.  Petition  or  answer  must  be  verified^— A  petition  or  answer 
must  be  verified,  and  the  provisions  of  this  act  relating  to  the  form  and  con- 
tents of  the  verification  of  pleadings  in  courts  of  record,  and  the  pensons  by 
whom  it  may  be  made,  shall  apply  to  the  verification. 
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§  8367.  Trial  of  Issues — ^The  court  shall  try  any  issue  raised  by  the  peti- 
tion and  answer  at  such  time  and  place  as  it  may  direct,  or  it  may  order  the 
same  to  be  referred  to  a  referee  to  hear  and  deterniine,  and  upon  such  trial 
the  court  or  referee  shall  file  a  decision  in  writing,  or  deliver  the  same  to  the 
attorney  for  the  prevailing  party,  within  twenty  days  after  the  final  submission 
of  the  proofs  and  alle^tions  of  the  parties,  and  the  provisions  of  this  act 
relating  to  the  form  and  contents  of  decisions  upon  the  trial  of  issues  of  fact 
by  the  court  or  a  referee,  and  to  making  and  filing  exceptions  thereto,  and 
the  making  and  settlement  of  a  case  for  the  review  thereoi  upon  appeal,  and 
to  the  proceedings  which  may  be  had  in  case  such  decision  is  not  filed  or 
delivered  within  the  time  herein  required,  .and  to  the  powers  of  the  court  and 
referee  upon  such  trial,  shall  be  applicable  to  a  trial  and  decision  under  this 
title; 

A  denial  of  the  intention  of  a  railroad  company  to,  in  ^rood  faith,  construct  and  finish  its 
road,  made  by  the  owner  of  the  property  sought  to  be  taken,  raises  an  issue  for  trial  before 
commissioners  can  be  appointed,  and  puts  the  burden  of  proof  upon  the  company.  Matter 
o/Staten  Island  Rapid  Tramit  B,B.,20  Week.  Dig.,  15. 

§  3368.  Certain  provisions  made  applicable — The  provisions  of  title 
one  of  chapter  eight  of  this  act  shall  also  apply  to  proceedings  had  under  this 
title. 

§8369.  Judgment  wliat  to  contain;  costs  when  to  defendants- 
Commissioners. — Judgment  shall  be  entered  pursuant  to  the  direction  of 
the  court  or  referee  in  the  decision  filed.  If  in  favor  of  the  defendant,  the 
petition  shall  be  dismissed  with  costs,  to  be  taxed  by  the  clerk  at  the  same 
rates  as  are  allowed  of  course  to  a  defendant  prevailing  in  an  action  in  the 
supreme  court,  including  the  allowances  for  proceedings  before  and  after 
notice  of  trial.  If  the  decision  is  in  favor  of  the  plaintiff,  or  if  no  answer  has 
been  interposed  and  it  appears  from  the  petition  that  he  is  entitled  to  the 
relief  demanded,  judgment  shall  be  entered,  adjudging  that  the  condemna- 
tion of  the  real  property  described  is  necessary  for  the  public  use,  and  that 
the  plaintiff  is  entitled  to  take  and  hold  the  property  for  the  public  use  speci- 
fied, upon  making  compensation  therefor,  and  the  court  shall  thereupon, 
appoint  three  disinterested  and  competent  freeholders,  residents  of  the  county 
where  the  real  property  or  some  part  of  it  is  situated  or  of  some  adjoining 
county,  commissioners  to  ascertain  the  compensation  to  be  made  to  the 
owners  for  the  property  to  be  taken  for  the  public  use  specified,  and  fix  the 
time  and  place  for  the  first  meeting  of  the  commissioners.  If  a  trial  has  been 
had,  at  least  eight  days  notice  of  such  appointment  must  be  given  to  all  de- 
fendants who  have  appeared. 

Inability  to  procure  the  assent  of  the  landholders  is  the  only  prerequisite  under  the  statute 
to  the  appointment  of  commissioners.  An  application  for  the  appointment  of  commisoionen 
should  not  be  denied  because  other  companies  having  coincident  routes  have  refused  their 
consent.    Matter  of  Thirty-fourth  Street  B.  B.  Co.,  10;i  N.  Y.,  848. 

Where  commissioners  were  appointed  on  consent  of  parties,  and  it  subsequently  appeared 
one  of  them  was  not  a  freeholder,  it  was  held  that,  in  the  absence  of  allegations  of  improper 
conduct  on  his  part,  the  court  properly  denied  a  motion,  made  by  one  of  the  parties  who  had 
consented  to  his  appointment,  to  have  the  report  set  aside  and  a  new  commissioner  appointed. 
jr.  r.,  W.  8.  AB.  B.  B  Co,,  85  Hun,  676. 

The  appointment  of  a  son  of  a  commissioner  a  station  agent  by  the  company  pending  the 
proceedings  is  ground  for  setting  aside  an  appraisal.  N,  T.,  W,  8.  db  B,  B  B.  (Jo,  y. 
Tawmnd,  86  Hun,  630. 
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§  3370.  Proceedings  of  commissioners. — ^The  oommissioners  shall  take 
and  subscribe  the  constitational  oath  of  ofica  Any  of  them  may  issue  sub- 
poenas and  administer  oaths  to  witnesses ;  a  majority  of  them  may  adjourn 
the  proceeding  before  them,  from  time  to  time,  in  their  discretion-  When- 
ever they  meet,  except  by  appointment  of  the  court  or  pursuant  to  adjourn- 
ment, they  shall  cause  at  least  eight  days  notice  of  such  meeting  to  be  given 
to  the  defendants  who  have  appeared,  or  their  agents  or  attorneys.  They 
shall  view  the  premises  described  in  the  petition,  and  hear  the  proofs  and  alle- 
gations of  the  parties,  and  reduce  the  testimony  taken  by  them,  if  any,  to 
writing,  and  after  the  testimony  in  each  case  is  closed,  they,  or  a  majority  of 
them,  all  being  present,  shall,  without  unnecessary  delay  ascertain  and  deter- 
mine the  compensation  which  ought  justly  to  be  made  by  the  plaintiff  to  the 
owners  of  the  property  appraised  by  them ;  and,  in  fixing  the  amount  of  such 
compensation,  they  shall  not  make  any  allowance  or  deduction  on  account  of 
any  real  or  supposed  benefits  which  the  owners  may  derive  from  the  public 
use,  for  which  the  property  is  to  be  taken,  or  the  construction  of  any  proposed 
improvement  connected  with  such  public  use.  But  in  case  the  plaintiff  is  a 
railroad  corporation  and  such  real  property  shall  belong  to  any  other  railroad 
corporation,  the  commissioners  on  fixmg  the  amount  of  such  compensation, 
shall  fix  the  same  at  its  fair  value  for  railroad  purposca  They  shall  make  a 
report  of  their  proceedings  to  the  supreme  court  with  the  minutes  of  the  testi- 
mony taken  by  them,  if  any ;  and  they  shall  each  be  entitled  to  six  dollars  for 
services,  for  every  day  they  are  actually  engaged  in  the  performance  of  their 
duties,  and  their  necessary  expenses,  to  be  paid  by  the  plaintiff. 

The  commiseioners  have  no  power  to  make  any  awards  for  the  loss  of  an  established  bus!- 
ness  located  on  the  land  taken,  nor  for  machinery  thereon  as  su:  h,  though  an  allowance  for 
depreciation  of  its  value  by  removal  is  proper.  Matter  of  Department  of  PubUe  Park$,  58 
Hun,  280. 

It  is  not  error  for  the  commissioners  to  receive  and  act  upon  testimony  as  to  the  value  of 
the  property  for  park  purposes  or  villa  sites.'   lb. 

The  corporation  acquires  an  absolute  right  to  the  lands  divested  of  any  inchoate  right  of 
dower  existing  in  the  wife.    Moore  v.  Ttie  Mayor  of  New  To7'k,  8  N.  Y.,  110. 

The  commissioners  should  determine  the  compensation  to  be  made  to  a  widow  who  has 
dower  or  life  estate  in  lands  taken.  Matter  of  William  Street,  19  Wend.,  678,  and  also  the 
compensation  to  be  made  to  the  mortgagee.    Matter  of  John  Street,  lb.,  659. 

The  true  inquirv  is,  what  is  the  fair  marketable  value  of  the  whole  property;  what  will  be 
the  fair  marketable  value  of  theproperty  not  taken  ?  The  difference  is  the  amount  of  the 
damages.    Matter  of  N.  T,  A  W,  R,  B.  Co.,  27  Hun,  161. 

An  appraisal  will  not  be  set  aside  as  excessive  unless  the  excess  is  plain  and  palpable  on 
the  evidence.    Matter  of  L.  dk  W.  E,  E.  Co.,  27  Hun,  116. 

The  opinions  of  witnesses  that  the  railroads  will  frighten  horses,  or  the  necessity  of  deviat- 
ing the  line  of  a  turnpike,  or  the  cost  of  diversion,  or  that  a  brid^  ought  to  be  built,  or  the 
amount  of  damages  a  turnpike  company  will  sustain  bv  reason  of  the  crossing  of  its  road, 
are  said  to  be  inadmissible.     TroyJkB.  E.  E.  Co.  v.  Sbrthem  Turnpike  Co.,  16  Barb.,  100. 

In  Trustees  of  College  Point  v.  Bennett,  6  T.  &  C,  217,  it  was  held  upon  an  appraisal  of  a 
pond  that  the  measure  of  damages  was  not  limited  to  its  use  as  a  miU  or  ice-pond,  but  the 
owner  was  entitled  to  receive  its  value  for  any  use. 

The  commissioners  must  appraise  the  land  at  its  actual  value;  thev  cannot  make  a  reserva- 
tion of  easements  and  privileges  to  the  owner.    Bill  v.  M.  eft  ff.  E.  E.  Co.,  7  N.  Y.,  152. 

But  see,  however,  i&  parte  H.  C.  4b  E.  E.  (^.,65  How.,  188,  where  it  is  held  that  a  com- 
pany may  petition  for  the  appraisement  only  of  the  land  required  for  its  road. 

It  is  competent  to  show,  where  lands  is  taken  for  a  specific  use.  as  a  railroad,  that  the  land 
not  taken  is  depreciated  in  value  by  the  use  of  the  land  taken,  and  if  that  depreciation  con> 
sists  in  the  imposition  of  expense  upon  the  owner  of  such  lands,  what  that  expense  will  be. 
Matter  of  Bloomfleld.  etc..  Gas  L.  Co.  v.  Calkins,  1  T.  &  C,  549. 

The  owner  should  be  awarded  the  market  price  of  the  land  already  taken,  and  in  addition 
thereto  the  depreciation  in  the  market  value  of  the  lands  remaining,  as  compared  with  their 
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former  market  yalue.  Matter  ofN.  T,,  W.  8.  S  B,  B.  B.„  29  Hun,  e09;  to  the  same  efEecW 
Matter  of  N.  T„  W,  8.  S  B.  R  B.  Co.,  85  Hun,  260. 

It  is  the  duty  of  the  commissioners  to  hear  any  and  all  eyldence  which  would  be  compe- 
tent in  a  court  qf  law  on  similar  questions.  Jioch,  <§  Syr.  B  B  Go,  y,  Budlang,  6  How.^ 
467. 

They  are  controlled  by  the  established  rules  of  evidence.  Trovdb  B.  B.  B,  Co,  v.  Sorih' 
em  Turnpike  Co,,  :6  Barb.,  100;  to  the  same  effect.  Matter  qfutica  db  C,  B  B.  Co,,  55 
Barb..  456. 

In  proceedings  by  a  railroad  corporation  to  acquire  a  right  to  lay  its  tracks  in  a  street  or 
highway,  the  fee  oi  which  is  in  the  owner  of  the  adioining  land,  the  proper  compensation 
is  first,  the  full  value  of  the  land  taken;  second,  a  fair  and  adequate  compensation  for  all 
the  injury  the  owner  has  sustained  and  will  sustain  by  the  making  of  the  road  over  his  landL 
Bsnderwn  v.  :^.  T.  C,  B,  B.  Co,,  78  N.  Y.,  428. 

The  amount  of  damages  to  be  awarded  to  the  tenant,  is  the  amount  which  the  rental 
value  exceeds  the  rent  reserved.    Matter  of  the  City  of  Buffalo,  1  Sheldon,  406. 

The  order  in  which  the  commissioners  shall  proceed  is  a  matter  left  entirely  in  their  dit- 
eretion.    Albany  Northern,  etc.,  B,  B.  Co,  v.  Laneing,  16  Barb.,  68. 

The  party  whose  land  is  taken  and  who  claims  damages  therefor,  has  the  right  to  tho 
opening  andclosine  argument  in  the  proceedings.  Matter  of  N.  T,,  L,  db  W.  B  B.  Oo.,  8S 
Hun,  148;  affirmed  without  opinion  98  N.  Y.,  mi. 

An  error  in  the  admission  of  evidence  is  not  cured  by  the  certificate  of  one  of  the 
commissioners  that  it  did  not  affect  the  report.  MoittercfN.  T,,  L,  d  W.  B.  B,  Co.,  29 
Hun,  1. 

Errors  occurring  in  the  report  of  testimony  are  subject  to  correction  bysuch  commission- 
ers, as  a  proper  judicial  function,  and  within  their  province  only.  N.  T.,W8.  db  B,B.B.  Oo^ 
Y.  Judaon,  8:j  Hun,  293. 

Loss  of  business  profits  and  ^ood  will  are  not  substantial  grounds  for  dam^;es,  nor  ara 
they  to  be  considered  in  estimating  the  injury  caused  by  the  taking  of  land.  O^oy  db  B.  R, 
B,  Co.  V.  Northern  Turnpike  Co,,  l6  Barb.,  100;  to  the  same  effect,  N.  F.,  W,8.diB.B.R. 
Co.  V.  Coeack,  85  Hun,  683. 

When  la::d  is  taken,  inconveniences  from  noise,  smoke,  etc.,  may  be  taken  into  conaideEw 
ation  in  estimating  depreciation  of  balance.  Brooklyn  Park  Com.  v.  Armeirong,  45  N. 
Y..  284. 

In  estimating  the  damages  to  which  a  lessee  of  premises  used  for  a  business  purpose  is  en- 
titled, the  commissioners  should  consider  the  injury  to  the  property  as  a  whole;  the  difference 
in  value  of  the  leasehold  interest  before  and  after  the  land  is  taken;  but  Uie  willingnesB  of 
the  lessor  to  lease  another  piece  of  land  suitable  for  tJie  same  purpose  is  not  admissible.  J!^ 
T.,  W.  8.  db  B.  B.  B.  Co.  v.  Bell,  28  Hun,  426. 

§  8871.  Confirming  or  setting  aside  report;  depositwhen  payment.— 

Upon  filing  the  report  of  the  commissioners,  any  party  may  move  for  its  con- 
firmation  at  a  special  term,  held  in  the  district  where  the  property  or  some 
part  of  it  is  situated,  upon  notice  to  the  other  parties  who  have  appeared,  and 
upon  such  motion,  the  court  may  confirm  the  report,  or  may  set  it  aside  for 
irregularity,  or  for  error  of  law  in  the  proceedings  before  the  commissioners^ 
or  upon  the  ground  that  the  award  is  excessive  or  insufficient  If  the  report 
is  set  aside,  the  court  may  direct  a  rehearing  before  the  same  commissioners^ 
or  may  appoint  new  commissioners  for  that  purpose,  and  the  proceedings 
upon  such  rehearing  shall  be  conducted  in  the  manner  prescribed  for  the 
original  hearing,  and  the  same  proceedings  shall  be  had  for  the  confirmatioa 
of  file  second  report,  as  are  herein  prescribed  for  the  confirmation  of  the  first 
report  If  the  report,  is  confirmed  the  court  shall  enter  a  final  order  in  tho 
proceeding,  directing  that  compensation  shall  be  made  to  the  owners  of  the 
property,  pursuant  to  the  determination  of  the  commissioners,  and  that  upon 
payment  of  such  compensation,  the  plaintiff  shall  be  entitled  to  enter  into  the 
possession  of  the  property  condemned,  and  take  and  hold  it  for  the  publie 
use  specified  in  tne  jucJgment  Deposit  of  the  money  to  the  credit  of,  or 
payable  to  the  order  of  the  owner,  pursuant  to  the  direction  of  the  courts 
shall  be  deemed  a  payment  within  the  provisions  of  this  title. 
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No  title  Is  acquired  under  nrooeedlnes  to  condeBin  lands  for  public  use  untO  tihe  oonfirm* 
«tion  of  the  report  of  commusioners  appointed  to  aaaeBS  the  damages  for  the  taking  thereodL 
Matt&r  of  Gammon  GmneU  of  Brookiyn,  6  Hun,  176. 

It  is  to  late  to  raise  objections ;  such  as,  the  petition  is  not  properly  verified,  or  that  it  doss 
BOl  appear  by  the  petition  that  the  compfuiy  has  been  unable  to  ai^ree  with  the  owner  of  tfas 
lAsAiX  of  way  for  the  purchase,  etc.,  on  motion  for  confirmation  of  the eommiasioner's report 
Jf.T.  db  Brie  By,  Co.  v.  Cony.  6  How.,  177. 

The  supreme  court  will  not  set  aside  an  award  for  every  technical  error,  where  §• 
Injustice  appears  to  have  been  done.  N,  7.  Central  B,  K  K  Co,  v.  Marvin^  11  N.  Y.,  2^ 
dting  Troy  dk  Boeton  B,  Go.  ▼.  N.  P.  Co.,  16  Barb.,  100. 

The  court  will  not  disturb  an  appraisal  for  technical  errors,  or  unless  the  conunissionas 
kave  clearly  gone  astray  and  disregarded  legal  principles.  Matter  of  If.  T.  L.  d  W.  IL  R. 
€b.  ▼.  Amott,  87  Hun,  161 ;  to  the  same  ettect  Jf.  Y.,  W.  8.  dt  B.  B.  B.  Co.  v.  Qtuuct,  17 
Hun,  817. 

Where  the  petitioner  has  fairly  made  out  a  case  establishing  that  the  premises  are  necc^ 
Mcy  for  its  use.  and  the  company  has  acted  in  good  faith  and  exercised  a  reasonable  diacre- 
tfon,  the  court  will  not  inteifere.  N.  T.,  L.  i  W.  B  B.  Co.  v.  Union,  Steamboat  Co.,  86 
Hon,  d20. 

Where  the  commissioners  awarded  much  less  than  the  value  of  the  propertv  taken,  accord- 
hig  to  the  testimony  of  every  witness  pnt  upon  the  stand,  it  was  held  an  arbitrary  excrciao 
of  power  not  Justified  by  law.    JVl  T.,  W  8.  dt  B.  B.  Co.  v.  Tatee,  18  Week.  Diff.,  273. 

An  order  of  court  confirming  the  report  of  commissioners  of  appraisement  of  (Sunages  to 
owners  for  lands  taken,  will  not  give  validity  to  proceedings  void  for  want  of  Jurisdiction. 
MMer  of  Carlton  St.,  16  Hun,  497. 

In  case  commissioners  have  filed  their  report,  their  power  of  amendment  is  gone,  and  & 
flabsequent  report  has  no  validity.    People  ex  rtl.  Mann  v.  Mott,  60  K.  Y.,  649. 

The  commissioners,  upon  application  and  order  of  court,  may  amend  or  correct  their 
ivport  so  as  to  conform  it  to  the  state  of  facts  as  they  exist.  But  thev  have  no  right  at  tho 
time  of  such  correction  to  hear  proofs  by  claimants  as  to  damages.  if.Tdb  Erie  R,  B.  Oo^ 
T.  Corey,  6  How.,  177. 

Where  there  has  been  a  succession  of  appraisals  in  the  same  county,  one  report  may  em- 
Anne  all  the  different  parcjls.     T  oy  db  BiUland  B.  B.  Co.  v.  Cleveland,  6  How.,  288. 

The  report  may  be  set  aside  where  it  appears  that  the  commissioners  had  talked  privately 
with  a  person  from  whom  they  obtained  information  discrediting  claimant's  testimony,  and 
the  sward  to  him  was  greatly  inadequate,  and  that  his  neglect  to  opposa  the  confirmation  of 
Cie  report  arose  from  neglect  or  misconduct  of  his  attorney.  Matter  ofN.T.C.BB,  Co,, 
i  0nn,  106;  to  the  same  effect  Vissrher  v.  H.  B.  B.  B  Co.,  16  Barb.,  87. 

The  default  of  an  owner  upon  the  hearing  before  commissioners  may  be  excused  by  the 
flQpreme  court  on  motion  to  confirm  the  report,  and  the  report  set  aside  and  a  new  hearing 
direct H.    Mattn-  of  If.  T.  dt  L.  B.  B.  Co.,  93  N.  Y.,  886. 

r  the  application  to  confirm  a  repo  t,  a  commissioner  who  has  signed  such  report 
'Vl'  .be  allowed  to  stultify  himself  by  an  affidavit  that  he  signed  it  without  reading  it  or 
1i^  Vt  read.  Bocheeter  db  Geneeee  B,  B.  Co.  v.  Bfckmih,  10  How.,  1G8. 
\^uo  court  must  act  solely  on  the  report  of  the  commissioners,  and  affidavits  cannot  be 
tiaad  to  impeach  or  contradict  it.  The  report  must  show  that  an  erfor  has  been  conunitted, 
cr  that  injustice  has  been  done,  to  enable  the  court  to  reverse  or  set  aside  the  prooeedinga. 
Mondout  db  Omeego  B  B.  Co.  v.  Field,  88  How.,  187. 

Where  the  parties  have  agreed  as  to  the  principles  on  which  the  appraisal  is  to  be  con- 
doMSted,  the  court  cannot  interfere.    In  re  If.  T,  L.  dbW.  B  B.  Co.,  103  N.  Y.,  704. 

The  right  of  the  mortgagee  of  lands  taken  in  condemnation  proceedings  to  the  amount  of 
awards  made  to  him  as  mortgagee,  is  not  taken  awav  by  his  taking  judgment  in  foredosura 
without  any  abatement  on  account  of  the  awards.  Bodrnan  v.  City  of  Buffalo,  16  K.  Y.  State 
Se]>.,  688. 

The  court  will  not  review  the  judgment  of  the  commissioners  upon  the  facts,  except  in 
caans  in  which  a  gross  inequality  of  values  is  developed,  or  the  appraisal  is  made  upon  n 
wrong  principle.    Matter  of  Mayor,  etc.,  of  If.  T.,  99  :n.  Y.,  669;  aff  j^  84  Hun,  441. 

§  3S72.  Offer  to  compromise ;  amount  of  costs ;  additional  allow-* 
ance. — In  all  cases  where  the  owner  is  a  resident  and  not  under  legal  disabil* 
ity  to  convey  title  to  real  property  the  plaintiff  before  service  of  his  petition 
and  notice,  may  make  a  written  offer  to  purchase  the  property  at  a  specified 
price,  which  must  within  ten  days  thereafter  be  filed  in  the  office  of  the  clerk 
cf  the  county  where  the  property  is  situated ;  and  which  can  not  be  given  in 
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evidence  before  the  eommissioneis,  or  considered  by  tbem. .  The  owner  maj 
at  the  time  of  the  presentation  of  the  petition,  or  at  any  time  previously,  serve 
notice  in  writing  of  the  acceptance  of  plaintiff*s  offer,  and  thereupon  the  plaint- 
iff may,  upon  filing  the  petition,  with  proof  of  the  making  of  the  offer  and  its 
acceptance,  enter  an  order  that  upon  payment  of  the  compensation  agi'eed 
upon,  he  may  enter  into  possession  of  the  real  property  described  in  the  peti- 
tion, and  take  and  hold  it  for  the  public  use  therein  specified.  If  the  offer  is 
not  accepted,  and  the  compensation  awarded  by  the  commissioners  does  not 
exceed  the  amount  of  the  offer  with  interest  from  thetimeitwasmade,  no  costs 
shall  be  allowed  to  either  party.  If  the  compensation  awarded  shall  exceed 
the  amount  of  the  offer  with  interest  from  the  time  it  was  made,  or  if  no  offer 
was  made,  the  court  shall,  in  the  final  order,  direct  that  the  defendant  recover 
of  the  plaintiff  the  costs  of  the  proceeding,  to  be  taxed  by  the  clerk  at  the 
same  rate  as  is  allowed,  of  course,  to  the  defendant  when  he  is  the  prevailing 
party  in  an  action  in  the  supreme  court,  including  the  allowances  for  proceed- 
mgs  before  and  after  notice  of  trial  and  the  court  may  also  grant  an  additional 
'  i)Jlowance  of  costs,  not  exceeding  fivepercentum  upon  the  amount  awarded. 
The  court  shall  also  direct  in  the  final  order  what  sum  shall  be  paid  to  the 
general  or  special  guardian,  or  committee  or  trustee  of  an  infant,  iaiot,  lunatic 
or  habitual  drunkard,  or  to  an  attorney  appointed  by  the  court  to  attend  to 
the  interests  of  any  defendant  upon  whom  other  than  personal  service  of  the 
petition  and  notice  may  have  been  made,  and  who  has  not  appeared,  for  costs, 
expenses  and  counsel  fees,  and  by  whom  or  out  of  what  funa  the  same  shall 
be  paid.  If  a  trial  has  been  had,  and  all  the  issues  determined  in  favor  of  the 
plaintiff,  costs  of  the  trial  shall  not  be  allowed  to  the  defendant,  but  the  plain^ 
iff  shall  recover  of  any  defendant  answering  the  costs  of  such  trial  caused  by 
the  interposition  of  the  unsuccessful  defense,  to  be  taxed  by  the  clerk  at  the 
same  rate  as  is  allowed  to  the  prevailing  party  for  the  trial  of  an  action  in  the] 
supreme  court  I 

As  to  offer  to  purdiafle  property  at  a  specified  price  and  acceptance  of  same,  see  §f  736  to 
740,  Code  of  Civil  Procedure,  both  includve. 

§  3373.  Judgment,  how  enforced;  when  to  deliver  possess  «f 
premises,  and  when  writ  of  assistance  to  issue. — Upon  the  en«.y  of 
the  final  order,  the  same  shall  be  attached  to  the  judgment  roll  in  the  pre? 
ceeding,  and  the  amount  directed  to  be  paid,  either  as  compensation  to  the 
owners,  or  for  the  coets  or  expenses  of  the  proceeding,  shall  be  docketed  as  a 
ludgment  against  the  person  who  is  directed  to  pay  the  same,  and  it  shall 
have  all  the  force  and  enect  of  a  money  judgment  in  an  action  in  the  supreme 
eoort,  and  collection  thereof  may  be  enforced  by  execution  and  by  the  same 
proceedings  as  judgments  for  the  recovery  of  money  in  the  supreme  court 
may  be  enforced  under  the  provisions  of  this  act  "When  pavment  of  the 
compensation  awarded,  and  costs  of  the  proceeding,  if  any,  has  been  made,  as 
directed  in  the  final  order,  and  a  certifiea  copy  of  such  order  has  been  served 
upon  the  owner,  he  shall,  upon  demand  oi  the  plaintiflE,  deliver  possession 
thereof  to  him,  and  in  case  possession  is  not  delivered  when  demanded,  the 
plaintiff  may  apply  to  the  court  without  notice,  unless  the  court  shall  require 
notice  to  be  given,  upon  proof  of  such  payment  and  of  service  of  the  copy 
order,  and  of  the  demand  and  non-compliance  therewith,  for  a  writ  of  assist* 
anoei  eaxd  the  oourt  shall  thereupon  cause  such  writ  to  be  issued,  which  shall 
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be  executed  in  the  same  manner  as  when  issued  in  other  cases  for  the  deLlveiy 
of  possession  of  real  property. 

§  3374  Abandonment  of  proceeding — ^Within  thirty  days  after  the 
entry  of  the  final  order  the  plaintiff  may  abandon  the  proceeding,  by  filing 
and  serving  a  written  notice  of  his  determination  to  do  so,  and  paying  the 
fees  and  expenses  of  the  commissioners,  aud  the  costs  and  expenses  directed 
to  be  paid  in  such  order ;  and  thereupon  payment  of  the  amount  awarded  for 
compensation  shall  not  be  enforced,  but  in  such  case  the  plaintiff  shall  not 
renew  proceedings  to  acquire  title  to  such  lands  or  any  part  thereof  without  a 
tender  or  deposit  in  court  of  the  amount  of  the  award  and  interest  thereon. 

A  public  body  or  public  officers  liavin^  the  right  of  eminent  domain  for  public  purposes 
may  be  permitted  to  discontinue  proceedmga  to  acquire  lands  at  any  time  before  any  rij^hts 
have  become  vested  in  the  property  owners.    Matter  of  WMhington  Park,  66  N.  Y.,  144. 

The  confirmation  of  the  report  of  commissioners  preventa  the  abandoning  of  the  pro- 
ceedings.   Matter  qfShinebeek  d  ConrueUeut  B,  R.  Co.,  67  N.  T.,  242. 

Until  the  confirmation  of  the  commissioners  appointed  to  assess  damages,  the  court  msj 
allow  a  discontinuance  of  the  proceedings.  Ex  parte  N,  T.,  dyracuec  dt  B.  R.  R,  Ch,,  4 
Hun,  311. 

§  8875.  Appeal  from  final  order;  stay.— Appeal  may  be  taken  to  the 
general  terra  of  the  supreme  court  from  the  final  order,  within  the  time  pro- 
vided for  appeals  from  orders  by  title  four  of  chapter  twelve  of  this  act ;  and 
all  the  provisions  of  such  chapter  relating  to  appeals  to  the  general  term  from 
orders  of  the  special  term  shall  apply  to  such  appeals.  Such  appeal  will 
bring  up  for  review  all  the  proceedings  subsequent  to  the  judgment,  but  the 
judgment  and  proceedings  antecedent  thereto  may  be  reviewed  on  sucli 
^appeal,  if  the  appellant  states  in  his  notice  that  the  same  will  be  brought  up 
for  review,  and  exceptions  shall  have  been  filed  to  the  decision  of  the  court 
or  tlie  referee,  and  a  case  or  a  case  and  exceptions  shall  have  been  ma'ie, 
settled  and  allowed,  as  required  by  the  provisions  of  this  act,  for  the  review 
of  the  trial  of  actions  in  the  supreme  court  without  a  jury.  The  proceedings 
of  the  plaintifiE  shall  not  be  stayed  upon  such  an  appeal,  except  by  order  of 
the  court,  upon  notice  to  him,  and  the  appeal  shall  not  affect  his  possession  of 
the  property  taken,  and  the  appeal  of  a  defendant  shall  not  be  heard  except 
on  his  stipulation  not  to  disturo  such  possession. 

The  objection  that  a  corporation,  seeking  to  condemn  property  under  the  right  of  eminent 
domain,  has  no  legal  existence  should  be  taken  in  proper  time;  if  not,  the  objection  cannot  be 
raised  on  appeal  to  the  court  of  appeals.  Matter  qf  Union  E.  R,  R.  Co,  of  Brooklyn,  112  N. 
Y.,  61. 

Any  person  deeming  himself  aggrieved  may  appeal.  N,  T,  dbE,  R,  R,  Co.  v.  Corey ,  6 
How.,  177. 

An  appeal  lies  to  the  court  of  appeals  from  an  order  of  the  general  term,  affirming  an 
order  of  the  special  term.    RehMdaer  dt  8.  R.  R.  Go.  y.  Davis,  48  N.  T.,  187. 

But  it  will  not  review  matters  of  discretion.  Matter  of  Jf.  T.  C.  d  E.  R.  R.R  Cb.,  64id., 
60.    To  the  same  effect  Matter  of  Kings  Co.  E.  R.  R.  Co  ,  e2  id..  100. 

An  appeal  from  so  much  of  the  order  of  the  general  term,  reyersing  an  award  confirmed 
bj  the  special  term,  as  refused  to  appoint  new  commissioners,  when  the  latter  were  named 
in  a  stipulation,  is  reyiewable  in  the  court  of  appeals.  Matter  (fN.  F.  d  L.,  etc.,  R  R.  Co., 
eSN.  Y.,  447. 

The  rule  which  deprives  a  party  of  the  right  to  appeal  from  en  order  or  judgment  under 
which  he  has  taken  a  benefit  is  not  applicable  to  these  proceedings,  and  the  right  to  appeal  is 
not  affected  by  accepting  payment  for  the  land  and  giving  receipt  therefor.  Matter  of  N. 
T.  dtir.R.  R  CS>.,  &  N.  Y,  12.  To  the  BaxooeaefA  Matter  of  Jf.  T.,W.  3.  dB.R.R(h., 
M  N.  Y. .  287. 
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Where  the  owner  objects  to  the  appointment  of  commiBsioners  on  the  ground  that  the 
land  was  sought  for  private  purposes,  her  failure  to  appeal  from  a  decision  that  the  purpose 
was  public,  and  her  consent  to  the  appointment  of  commissioners,  do  not  amount  to  a  waiver 
of  her  rights,  and  she  may  afterwards  move  to  set  the  order  aside.  In  re  Niagara  Falls  S 
W.  Ry,  Co.,  4  N.  Y.  Supp..  485. 

But  a  small  portion  of  the^  evidence  upon  which  commissioners  act  in  the  formation  of 
their  awards  can  be  placed  before  the  appellate  court,  and  there  can,  therefore,  be  no  regular 
Judicial  review  where  the  original  Junsdiction  is  exercised  in  such  a  manner.  In  matter  of 
Staten  Island  B.  T.  Co,  v.  Antonio  Lazari,  47  Hun,  897. 

§3376.  Appeal  from  Judgment  by  plaintiff — ^If  a  trial  has  been  had 
ana  judgment  entered  in  favor  of  the  defendant,  the  plaintif!  may  appeal 
therefrom  to  the  general  term  within  the  time  provided  for  appeals  from 
judgments  by  title  four  of  chapter  twelve  of  this  act,  and  all  the  provisions 
of  such  chapter  relating  to  appeals  from  judgments  shall  apply  to  such  ap- 
peals ;  and  on  the  hearing  of  tlie  appeal  the  general  term  may  affirm,  reverse 
or  modify  the  judgment,  and  in  case  of  reversal  may  grant  a  new  trial,  or 
direct  that  judgment  be  entered  in  favor  of  the  plaintiflE.  If  the  judgment  is 
affirmed,  costs  shall  be  allowed  to  the  respondent,  but  if  reversed  or  modified 
no  costs  of  the  appeal  shall  be  allowed  to  either  party. 

§  3377.  New  appraisal,  when — On  the  hearing  of  the  appeal  from  the 
final  order  the  court  may  direct  a  new  appraisal  before  the  same  or  new  com- 
missioners, in  its  discretion,  and  the  report  of  such  commissioners  sliall  be 
final  and  conclusive  upon  all  parties  interested.     If  the  amount  of  the  com- 

f)ensation  to  be  paid  is  increased  by  the  last  report,  the  difference  shall  be  a 
ien  upon  the  land  appraised,  and  shall  be  paid  to  the.  parties  entitled  to  the 
same,  or  shall  be  deposited  as  the  court  shall  direct ;  and  if  the  amount  is 
diminished,  the  difference  shall  be  refunded  to  the  plaintiff  by  the  party  to 
whom  the  same  may  have  been  paid,  and  judgment  therefor  may  be  rendered 
\by  the  court,  on  the  filing  of  the  last  report,  against  the  parties  liable  to  pay 
the  sama 

The  provision  that  the  determination  as  to  damages  for  land  taken,  made  "by  commi»* 
sioners  of  appraisal  in  their  seoond  report,  shall  be  final  and  conclusive,  precludes  as  well  a 
review  by  a  common  law  certiorari  as  by  appeal.  People  tx  rel.  JSchuylerville  B,  B.  Co,  ▼. 
Beta,  55  N.  Y..  600. 

Such  second  report  needs  no  order  of  confirmation.  Matter  of  Proepeet  Park  v.  C.  L  IL 
B,  «>.,  85N.  Y..489. 

To  authorize  a  court  to  review  on  motion  a  second  report,  there  must  be  such  an  irregu- 
larity, fraud  or  mistake  in  the  proceedings  of  the  commissioners  as  would  authorize  the 
court  under  its  established  practice  to  set  aside  a  judgment  or  verdict  on  a  motion.  MaUer 
of  IT,  T.  Elevated  B.  B  Co.,  41  Hun,  502. 

§  8878.  Conflicting  cicdmants — If  there  are  adverse  and  conflicting 
claimants  to  the  money,  or  any  part  of  it,  to  be  paid  as  compensation  for  the 
property  taken,  the  court  may  direct  the  money  to  be  paid  into  the  court  by 
the  plamtiff,  and  may  determine  who  is  entitled  to  the  same,  and  direct  to 
whom  the  same  shall  be  paid,  and  may,  in  its  discretion,  order  a  reference  to 
ascertain  the  facts  on  which  such  determination  and  direction  are  to  be  mada 

If  the  commissioners  are  unable  to  determine  to  whom  an  award  should  be  made,  it  should 
be  made  to  unknown  owners,  the  title  to  the  award  being  determined  in  subsequent  proceed- 
ings between  the  claimants.  It  is  error  to  make  a  nominal  award  because  of  a  failure  to 
make  title.    MatUr  of  Department  of  Public  Parks,  63  Hun,  280. 

A  claim  to  a  portion  of  the  sum  awarded  as  compensation  made  by  the  county  for  unpaid 
taxes  upon  the  property,  cannot  be  maintained  on  any  ground  which  would  be  insufflcient  in 
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a  direct  proceeding  by  yirtue  of  the  aaeeBsinent  to  support  a  aele  of  tbe  prapertj  or  uphold 
%  tax  title.    Matter  of  N.  Y.  C,  A  H,  li,  R,  B,  Co,,  90  N.  Y.,  843. 

The  proviflioDs  of  this  section  are  not  in  Tiolation  of  the  constitution.  The  money  takes 
the  place  of  land,  and  is  subject  to  the  same  liens  to  which  the  land  was  before  being  taken. 
MLtter  ofN.  7.  0,  d  H,  R,  R,  R,  Co.,  60  N.  Y.,  116. 

§  8879.  Possession  of  property  on  givfnerseourtty. — At  any  stage  of 
the  proceeding  the  court  may  authorize  the  plaintiff,  if  in  possession  of  the 
property  sought  to  be  condemned,  to  continue  in  possession,  and  may  stay  all 
actions  or  proceedings  against  him  on  account  thereof,  upon  giving  security, 
or  depositing  such  sum  of  money  as  the  court  may  direct  to  be  held  as  secu- 
rity for  the  payment  of  the  compensation  which  may  be  finally  awarded  to 
the  owner  therefor  and  the  costs  of  the  proceeding,  and  in  every  such  case  the 
owner  may  conduct  the  proceeding  to  a  conclusion,  if  the  plaintiff  delays  or 
neglects  to  prosecute  the  sama 

§  8880.  When  possession  of  real   property  given  immediately. — 

When  an  answer  to  the  petition  has  been  interposed,  and  it  appeara  to  the 
satisfaction  of  the  court  tnat  the  public  interests  will  be  prqudiced  by  delay, 
it  may  direct  that  the  plaintiff  be  permitted  to  enter  immediately  upon  the 
real  property  to  be  taken,  and  devote  it  temporarily  to  the  public  use  specified 
in  tne  petition,  upon  depositing  with  the  court  the  sum  stated  in  the 
mnswer  as  the  value  of  the  property,  and  which  sum  shall  be  applied,  so  far 
as  it  may  be  necessary  for  that  pui-pose,  to  the  payment  of  the  award  that 
may  be  made,  and  the  costs  and  expenses  of  the  proceeding,  and  the  residue, 
if  any,  returned  to  the  plaintiff,  and,  in  case  the  petition  should  be  dismissed, 
or  no  award  should  be  made,  or  the  proceedings  should  be  abandoned  by  the 
plaintiff,  the  court  shall  direct  tliat  the  money  so  deposited,  so  far  as  it  may^ 
De  necessary,  shall  be  applied  to  the  payment  of  any  damages  which  the 
defendant  may  have  sustained  by  such  entry  upon  and  use  of  his  property, 
and  his  costs  and  expenses  of  the  proceeding,  such  damages  to  be  ascertained 
by  the  courts  or  a  referee  to  be  appointed  for  that  purpose,  and  if  the  sum  so 
deposited  shall  be  insufficient  to  pay  such  damages,  and  all  costs  and  ex- 
penses awarded  to  the  defendant,  judffment  shall  be  entered  against  the 
plaintiff  for  the  deficiency,  to  be  enforced  and  collected  in  the  same  manner 
as  a  judgment  in  the  supreme  court ;  and  the  possession  of  the  property  shall 
be  restored  to  the  defenaant 

§  3381.  Notice  of  pendency  of  action  to  be  filed. — Upon  service  of 
the  petition,  or  at  any  time  afterwards  before  the  entry  of  the  final  order,  the 
plaintiff  may  file  in  the  clerk's  office  of  each  county  where  any  part  of  the 
property  is  situated,  a  notice  of  the  pendency  of  the  proceeding  stating  the 
names  of  the  parties  and  the  object  of  the  proceeding,  and  containing  a  orief 
description  of  the  property  affected  thereby,  and  from  the  time  of  filing, such 
notice  shall  be  constructive  notice  to  a  purchaser,  or  incuml)i'ancer  of  the 
property  affected  thereby,  from  or  against  a  defendant  with  respect  to  whom 
the  notice  is  directed  to  be  indexed,  as  herein  prescribed,  and  a  person  whose 
conveyance  or  incumbrance  is  subsequently  executed  or  subsequently  re- 
corded, is  bound  by  all  proceedings  taken  in  the  proceeding,  after  the  filing 
of  the  notice,  to  the  same  extent  as  if  he  was  a  party  thereto.  The  county 
clerk  must  immediately  record  such  notice  when  filed  in  the  book  in  his  office 
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kept  for  the  purpose  of  lecordang  notices  of  pend^icy  of  actions,  and  index 
it  to  the  name  of  each  defendant  specified  in  the  direction  appended  at  tbo 
foot  of  the  notice,  and  subscribed  bj  the  plaintifE  or  his  attorney. 

§  3882.  Practice  In  cases  not  provided  for.  In  proceedings  under  this 
title,  where  the  mode  of  manner  of  conducting  all  or  any  of  the  proceedings 
therein  is  not  expressly  provided  for  by  law,  the  court  before  whom  such  pro- 
ceeedings  may  be  pending,  shall  have  the  power  to  make  all  necessary  ord^^ 
and  give  necessary  directions  to  carry  into  efFect  the  object  and  intent  of  this 
title,  and  of  the  several  acts  conferring  authority  to  condemn  lands  for  publit 
use,  and  the  practice  in  such  cases  smdl  conform,  as  near  as  may  be.  to  the 
ordinary  piactioe  in  such  court 

f  8888.  Repealing  clause.— So  much  of  all  acts  and  parts  of  acts  as  pre- 
scribe a  method  of  procedure  in  proceedings  for  the  condemnation  of  real 
property  for  a  public  use  is  repealed,  except  such  acts  and  parts  of  acts  as 
prescribe  a  method  of  procedure  for  the  condenmation  of  real  property  for 
public  use  as  a  highway,  or  as  a  street,  avenue,  or  public  place  m  an  incor- 
porated city  or  VLUage,  or  as  may  prescribe  methods  of  procedure  for  such 
oondemnation  for  anjr  public  use  for,  by,  on  behalf,  on  the  part,  or  in  the 
name  of  the  corporation  of  the  city  of  New  York,  known  as  the  mayor, 
aldermen,  and  commonalty  of  the  city*  of  New  York,  or  by  whatever  name 
known,  or  by  or  on  the  application  of  any  board,  department,  commissioners 
or  other  officers  acting  for  or  on  behalf  or  in  the  name  of  such  corporation  or, 
city,  or  where  the  tiue  to  the  real  property  so  to  be  acquired  vests  in  such 
corporation  or  in  such  city ;  and  all  proceeoings  for  the  oondemnation  of  realj 
property  embraced  within  ihe  exceptions  enumerated  in  this  section  are  ex- 
empted from  the  operation  of  this  title.  [Thus  amended  by  Laws  1890, 
chap.  247.*] 

§  3384.  When  act  to  take  effect— This  title  shall  take  effect  on  the  first 
day  of  May,  one  thousand  eight  hundred  and  ninety,  and  shall  not  affect  any 
proceeding  previously  commenced. 


TITLE  IL 

Proceedings  /or  the  sale  of  corporate  real  property* 

Baamm  8S90.  When  prooeedings  pursoant  to  the  proviMons  of  this  title  to  be  taken. 

8391.  Proceealnm  to  be  instituted  bv  presentation  of  petition;  what  to  contain, 

8392.  Hearing  of  application.    Notice,  appointment  of  referee. 
8893.  Order;  when  application  for,  may  be  opposed. 

8394.  Insolvent  corporation  or  association;  notice  to  creditonk 

8395.  Service  of  notices;  how  made. 

8896.  Practice  in  cases  not  provided  for. 

8897.  When  act  to  take  effect. 

§  SS90.  When  proceedings  pursuant  to  the  provisions  of  this  title 
to  be  taken. — Whenever  any  corporation  or  jointHstock  association  ia 
required  by  law  to  make  application  to  the  court  for  leave  to  mortgage,  lease 

•Ttieamendmaat  by  chapter  S47,  Laws  1886^  was  peiied  April  80,  XBBO.  and  went  into  cfreot  immedlp 
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or  sell  its  real  estate,  the  proceeding  therefor  sball  be  had  ptusoant  to  th^ 
proviaioiis  of  this  titlei 

§  S39L  Proceedings  to  be  instituted  by  presentation  of  petition ; 
what  to  contain. — The  proceeding  shall  be  instituted  by  the  presentation 
to  the  supreme  court  of  the  district  or  the  county  court  of  the  county  where 
the  real  property,  or  some  part  of  it,  is  situated,  by  the  corporation  or  associa  | 
tion,  applicant,  of  a  petition  setting  forth  the  following  facts : 

1.  The  name  of  the  corporation  or  association,  and  of  its  directors,  trustees 
or  managers,  and  of  its  principal  officers,  and  their  places  of  residence. 

2.  The  business  of  the  corporation  or  association,  or  the  object  or  purpose 
of  its  incorporation  or  formation,  and  a  reference  to  the  statute  under  which 
it  was  incorporated  or  formed 

8.  A  description  of  the  real  property  to  be  sold,  mortgaged  or  leased,  by 
metes  and  bounds,  with  reasonable  certainty. 

4  That  the  interests  of  the  corporation  or  association  will  be  promoted  by 
the  sale,  mortgage  or  lease,  of  the  real  property  specified,  and  a  concise  state- 
ment of  the  reasons  therefor. 

5.  That  such  sale,  mortgage  or  lease  has  been  authorized,  by  a  vote  of  at 
least  two-thirds  of  the  directors,  trustees  or  managers  of  the  corporation  or 
association,  at  a  meeting  thereof,  duly  called  and  held,  and  a  copy  of  the 
resolution  granting  such  authority. 

6.  The  market  value  of  the  remaining  real  property  of  the  corporation  or 
association,  and  the  cash  yalue  of  its  personal  assets,  and  the  total  amount  of 
its  debts  and  liabilities,  and  how  secured^  if  at  alL 

7.  The  application  proposed  to  be  made  of  the  moneys  realized  from  such 
Bale,  mortgage  or  lease. 

8.  Where  the  consent  of  the  shareholders,  stockholders  or  members  of  the 
corporation  or  association,  is  re(]^uired  by  law  to  be  first  obtained,  a  statement 
that  such  consent  has  been  given,  and  a  copy  of  the  consent,  or  a  certified 
transcript  of  the  record  of  the  meeting  at  which  it  was  given,  shall  be  annexed 
to  the  petition. 

9.  A  demand  for  leave  to  mortgage,  lease  or  sell  the  real  estate  described. 
The  petition  shall  be  verified  in  the  same  manner  as  a  verified  pleading  in 

an  action  in  a  court  of  record. 

Aa  to  requirements  of  petition  on  sale  of  real  estate  of  religious  corporations  In  first 
d^>artment,  see  rules  of  the  general  term  of  the  siipreme  court,  first  district,  March,  1862. 

tinder  the  act  to  provide  for  the  Incorporation  of  religious  societies,  the  trustees  of  such  a 
corporation  are  authorized  to  act  in  its  behalf  in  taking  the  stepsi  required  for  effecting  a  sale 
of  Its  real  estate,  and  their  acts  are  binding  upon  it,  although  it  does  not  appear  that  they 
had  the  express  sanction  or  authority  of  a  majority  of  the  corporation.  2' he  MadiMm  Awnue 
BaptUt  Church  y.  The  Baptist  Ohureh  in  OUtier  Street,  46  N.  T.,  181.  Same  case  in  78  N« 
Y.»  82,  on  a  subsequent  appeal. 

§  8892.  Hearing  of  application— Notice— Appointment  of  referee.— 

Upon  presentation  of  the  petition,  the  court  may  immediatelj  proceed  to  hear 
the  application,  or  it  may,  in  its  discretion,  direct  that  notice  of  the  applica- 
tion 8QaU  be  ^ven  to  any  person  interested  therein,  as  a  member,  stockholder, 
officer  or  creditor  of  the  corporation  or  association,  or  otherwise,  in  which  case 
the  application  shall  be  heard  at  the  time  and  place  specified  in  such  notice^ 
and  tne  court  may  in  any  case  appoint  a  referee  to  take  the  proofe  and  report 
the  same  to  the  court,  with  his  opmion  thereon. 
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§  8393.  Order;  when  application  for,  may  be  oppoeed.— Upon  the 

bearing  of  the  application,  if  it  s&all  appear,  to  the  satisfaction  of  the  court, 
that  the  interests  of  the  corporation  or  association  will  be  promoted  thereby, 
an  order  may  be  granted  authorizing  it  to  sell,  mortgage  or  lease  the  real 
property  described  in  the  petition,  or  any  part  thereof,  for  such  STim,  and  upon 
such  terms  as  the  court  may  prescribe,  and  directing  what  disposition  shall  be 
made  of  the  proceeds  of  such  sale,  mortgage  or  leasa  | 

Any  person,  whose  interests  may  be  affected  by  the  proceeding,  may 
appear  upon  the  hearing  and  show  cause  why  the  application  should  not  be 
granted. 

A  proyisional  order  may  be  made,  e,  ff.,  «d  order  that  the  sale  may  be  made  for  a  cerfain 
price  and  if  a  proper  aite  for  a  new  church  can  be  obtained.  Matter  ofBnck  Preisbyttrian 
Church,  8  £dw.»  155. 

The  sale  may  be  made  by  the  trustees,  or  by  an  officer  appointed  by  the  court.  De  Ruyter 
T.  8t.  Pist&r's  Ohureh,  8  N.  Y.,  240. 

It  seems  that  the  jurisdiction  of  the  court  to  make  an  order  for  a  sale  depends  upon  the 
facts  before  it  when  the  order  was  made,  and  that  the  order  cannot  be  sustained  by  proof 
that  the  facts  existed  which  iustified  the  order,  but  which  did  not  appear  to  the  court  at  the 
time  of  the  application.     Wheaton  y.  Gates,  18  N.  Y.,  895. 

Where  it  appears  from  the  appliciUJon  that  the  sale  is  sought  for  ih')  purpose  of  distributing 
the  proceeds  among  the  pew-holders,  the  court  has  no  juri^ction  to  grant  the  application, 
and  its  order  is  inoperative.  Madison  Avenue  Baptist  Church  y.  Baptist  Church  in  OHwr 
St,,  46  N.  Y.,  140,  citing  Wheaion  v.  Gates,  18  N.  Y..  895. 

Jurisdiction  of  the  court  to  order  sale  by  a  relidous  society  of  its  real  estate,  under 
Laws  1818,  chap.  60,  §  11,  depends  upon  the  facts  before  it  at  the  time  of  making  the  order, 
and  cannot  be  uphela  by  proof  that  facts  which  would  have  Justified  the  order  existed,  but 
were  not  brought  to  its  attention.  Madison  Avenue  Baptist  Church  v.  Baptist  Church  in 
OUver  8t,,  78  K.  Y.,  83. 

§  8894  Insolvent  corporation  or  association ;  notice  to  creditors.— 

If  the  corporation  or  association  is  insolvent^  or  its  property  and  assets  are 
insufficient  to  fully  liquidate  its  debts  and  liabilities,  tne  application  shall  not 
be  granted,  unless  all  the  creditors  of  the  corporation  have  been  served  with 
9  notice  of  the  time  and  place  at  which  the  application  will  be  heard. 

§  8895.  Service  of  notices;  how  made.—Services  of  notices,  provided 
for  in  this  title,  maybe  made  either  personally  or,  in  case  of  absence,  by  leav- 
ing the  same  at  the  place  of  residence  of  the  person  to  be  served,  with  some 
person  of  mature  a^  and  discretion,  at  least  eight  days  before  the  hearing  of 
the  application,  or  by  mailing  the  same,  duly  enveloped  and  addressed  and 
postage  paid,  at  least  sbcteen  days  before  such  hearing. 

§  8896.  Practice  In  cases  not  provided  for.— In  all  applications  made 
nnaer  this  title,  where  the  mode  or  manner  of  conducting  any  or  all  of  the 
proceeding  thereon  are  not  expressly  provided  for,  the  court  before  whom 
such  application  may  be  pending,  shsul  have  the  power  to  make  all  the  neces- 
sary oraers  and  give  the  proper  directions  to  carry  into  effect  the  object  and 
intent  of  this  title,  or  of  any  act  authorizing  the  sale  of  corporate  real  prop- 
ertv,  and  the  j>raotice  in  such  cases  shall  conformi  as  near  as  may  be,  to  the 
crainary  practice  in  such  court 
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gSSOr.  When  act  to  take  effect— ThiB  tilk  diaU  tab  €lleet  Mk^  fiiB^ 
one  thoasaiui  eight  kundred  and  maeAj^  and  shall  not  afiaeft  aaj  prooaadiiig 
ppBTOMialy  cammano<A 
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CHAPTER  449  OF  1876. 


AN  ACT  explaining,  defining  and  regulating  the  effect  and 
application  of,  and  otherwise  relating  to,  the  act  passed  at  this 
session  of  the  Legislature,  entitled  *'  An  act  relating  to  courts, 
ofl&cers  of  justice,  and  civil  proceedings," 

Passed  June  2, 1876 ;  three-fifths  being  present. 

The  People  of  the  State  of  New  Tork^  represented  in  /Senate  and  Assembly^  do 
enact  as  follows  : 

Sbction  1.  Code  of  Remedial  Justice.  The  act,  passed  at  this  session 
of  the  Legislature,  entitled  "  An  act  relating  to  courts,  officers  of  justice, 
and  civil  proceedings,"  constitutes  a  portion  of  the  new  revision  of  the 
statutes ;  and  may  be  styled,  in  any  act  of  the  Legislature,  or  proceeding 
in  a  court  of  justice,  or  whenever  it  is  otherwise  referred  to,  as  "  The  Code 
of  Remedial  Justice." 

g  2.  Ck>nstitation.  In  construing  that  act^  the  following  rules  must  be 
observed,  excej^t  where  a  contrary  intent  is  expressly  declared  in  the  pro- 
vision to  be  construed,  or  plainly  apparent  from  the  context  thereof: 

1.  "Superior  city  conrts."  The  "superior  city  courts"  are,  collectively, 
the  court  of  common  pleas  for  the  city  and  county  of  New  York,  the  supe- 
rior court  of  the  city  of  New  York,  the  superior  court  of  Buffalo,  and  the 
city  court  of  Brooklyn. 

2.  "Mandate."  The  word,  "mandate,"  includes  a  writ,  process,  or  other 
written  direction  issued  pursuant  to  law,  out  of  a  court,  or  made  pursuant 
to  law,  by  a  court,  or  a  judge  thereof,  or  by  a  person  acting  as  a  judicial 
officer,  and  commanding  a  court,  board  or  other  body,  or  an  officer,  or  other 

Serson,  named  or  otherwise  designated  therein,  to  do,  or  to  refrain  from 
oing,  an  act  therein  specified. 

8.  "Judge."  The  word,  "judge,"  includes  a  justice,  surrogate,  recorder 
or  other  judicial  officer,  authorized  or  required  to  act,  or  prohibited  from 
acting  in  the  matter  or  thing  referred  to,  in  the  provision  in  which  that 
word  is  used. 

4.  "  Clerk."  The  word,  "  clerk,"  signifies  the  clerk  of  the  court,  wherein 
the  action  or  special  proceeding  is  brought,  or  wherein,  or  by  whose  author- 
ity, tho  act  is  to  be  done,  which  is  referred  to  in  the  provision  in  which  it  is 
used.  If  the  action  or  special  proceeding  is  brought,  or  the  act  is  to  be  done, 
iu  0^  hf  the  authority  of  the  supreme  court,  it  signifies  the  clerk  of  the 
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cimntjr  where  the  action  or  special  proceeding  is  triable,  or  the  act  is  to  be 
done. 

5.  "Report."  The  word,  ** report,"  when  used  in  connection  with  a  tnal, 
or  other  inquiry,  or  a  judgment,  means  a  referee's  report;  and  the  word, 
**  decision,"  when  used  in  the  same  connection,  means  the  decision  of  tlie 
court  upon  a  hearing,  or  the  trial  of  an  issue,  before  the  court,  without  & 
jury. 

6.  "Action  of  egectment."  An  '' action  of  ejectment »» is  an  action  to 
recover  the  possession  of  some  specific  real  property. 

7.  "Judgment  creditor's  action."  A  '< judgment  creditor's  action"  is 
an  action  brought  by  a  judgment  creditor,  pursuant  to  the  provisions  of  sec- 
tions thirty-eight  and  thirty-nine  of  title  two  of  chapter  one  of  part  three  of 
the  Revised  Statutes,  or  otherwise  to  aid  in  the  collection  of  a  judgment  for 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money. 

8.  "  Personal  iiqnxy."  A  '^  personal  injury  "  includes  libel,  slander,  crim- 
inal conversation,  seduction,  and  malicious  prosecution ;  also,  an  assault,  bat- 
tery, false  imprisonment,  or  other  actionable  injury  to  the  person  of  the 
plaintiif,  or  his  or  her  wife,  husband,  child,  or  servant. 

0.  " Iqjnxy  to  property."  An  **  injury  to  property  "  is  an  actionable  act, 
whereby  the  estate  of  another  is  lessened,  ouier  than  a  personal  injury,  or 
the  breach  of  a  contract. 

10.  "  Requisition  to  replevy."  Personal  property  taken  by  a  sheriff,  in 
an  action  to  recover  the  possession  thereof,  pursuant  to  the  plaintiff's  claim 
of  the  immediate  delivery  thereof,  is  said  to  be  '*  replevied ; "  and  the 
indorsement  in  writing,  upon  the  affidavit,  in  behalf  of  the  plaintiff,  requir- 
ing the  sheriff  to  take  the  property  from  the  defendant,  and  deliver  it  to  the 
plaintiff,  is  styled  "  a  requisition  to  replevy."  Such  a  requisition  is  deemed 
\o  be  the  mandate  of  the  court,  in  which  the  action  is  brought. 

11.  Annulment  of  a  warrant  of  attachment.  A  warrant  of  attachment 
is  said  to  be  annulled  when  th:^  action,  in  which  it  was  jCTanted,  abates  or  is 
discontinued;  or  a  final  judgment  rendered  therein  in  lavor  of  the  plaintiff, 
is  fully  paid  ;  or  a  final  judgment  is  rendered  therein  in  favor  of  the  defend- 
ant. But,  in  the  latter  case,  a  stay  of  proceedings  suspends  the  effect  of  the 
annulment,  the  reversal  or  vacating  of  the  judgment  revives  the  warrant. 

12.  "Judgment  creditor."  The  term  "judgment  creditor,"  signifies  the 
person  who  is  entitled  to  collect,  or  otherwise  enforce,  for  his  own  immediate 
benefit,  a  judgment  for  a  sum  of  money  or  directing  the  payment  of  a  sum 
of  money. 

13.  "Lunatic."  The  words,  "lunacy,"  and  "lunatic,"  embrace  every 
description  of  unsoundness  of  mind,  except  idiocy. 

14.  "  Distinct  parceL"  A  "  distinct  parcel "  of  real  property  is  a  part  of 
the  property,  which  is  or  may  be  set  off  by  boundary  lines,  as  distinguished 
from  an  uncertain  or  undivided  share  or  interest  therein. 

15.  "  Territory,"  The  word,  "  territory,"  when  applied  to  a  portion  of 
the  United  States,  without  the  State,  signifies  a  portion  thereof  where  an 
organized  territorial  government  exists,  and  includes  the  District  of  Columbia. 

16.  "Domestic"  and  "foreign  corporationa"  A  "domestic  corpora- 
tion "  is  a  corporation  created  by  or  under  the  laws  of  the  State.  A  "  foreign 
corporation  "  is  a  corporation  created  by  or  under  other  laws. 

17.  "Action  of  do^^er."  The  term,  "action  for  dower,"  includes  all 
proceedings,  authorized  by  the  existing  laws,  to  be  taken,  by  or  in  behalf  of 
a  widow,  for  the  admeasurement  of  her  dower,  or  to  recover  the  property 
a^neasured,  or  the  rents  and  profits  thereof. 
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S8.  "  Trial Joxwr"  and  -^trial  jury. "  «Noti^."  The  tenns,  "trial  juror,** 
"trial  jury,"  as  used  in  that  act,  are  respectively  equivalent  to  the  terms, 
•*petit  juror,*'  and  "petit  jury,"  heretofore  used  in  the  Constitution  and  laws 
or  the  State.  The  word  "notify"  as  used  in  that  act,  with  respect  to  pro- 
curing the  attendance  of  a  juror,  is  equivalent  to  th^  word  "  summon,"  aa 
heretofore  used  in  the  like  connection,  in  the  same  Constitution  and  laws. 

§  4.  ''Actton.'*  « Judgment"  ''Special  proceeding."  "Order."  In 
that  act,  and  in  this  act,  the  word  "  action,"  refers  to  a  civil  action ;  the 
word  "judgment,"  to  a  judgment  in  such  an  action ;  the  term  "special  pro- 
ceeding," to  a  civil  special  proceeding;  and  the  word  "order"  to  an  order 
made  in  such  an  action  or  special  proceeding ;  except  where  a  contrary  intent 
is  expressly  declared  in  the  provision  containing  the  word  or  term  or  plainly 
apparent  in  the  context  thereof. 

§  5.  Application  and  eflfect  of  certain  portions  of  tiie  act.  The  appli* 
cation  and  effect  of  certain  portions  of  that  act  are  declared  and  regulated  aa 
follows,  except  that  where  a  particular  provision,  included  within  a  chapter 
or  a  portion  of  a  chapter,  specified  in  a  subdivision  of  this  section,  expressly 
specifies  the  courts,  persons  or  proceedings,  affected  thereby,  that  provision 
is  to  be  deemed  excluded  from  the  application  and  effect,  prescribed  in  the 
subdivision. 

1.  Chapter  second.  In  chapter  second,  the  prisoners  referred  to  are  civil 
prisoners  only. 

2.  Chapter  tiiixd.  In  chapter  third,  the  provisions  of  the  sections  three 
hundred  and  three,  three  hunored  and  four,  three  hundred  and  five  and  three 
hundred  and  six,  apply  to  trial  jurors  upon  the  trial  of  an  indictment  or 
other  criminal  cause,  as  prescribed  in  subdivision  seventh  of  this  section,  with 
respect  to  the  application  of  titles  third  and  fourth  of  chapter  tenth. 

3.  Chapter  nraL  In  chapter  fifth,  sections  four  hundred  and  fifty,  four 
hundred  and  fifty-four,  four  hundred  and  fifty-five  and  four  hundred  and 
sixty-eight,  apply  to  an  action  commenced,  in  any  court  of  the  State,  on  or 
after  the  first  oay  of  May,  eighteen  hundred  and  seventy-seven. 

4.  Chapters  fifth  and  sixth.    The  remainder  of  chapter  fifth,  and  the 
'  whole  of  chapter  sixth,  apply  only  to  an  action  commenced,  on  or  after  the 

first  day  of  May,  eighteen  hundred  and  seventy-seven,  in  the  supreme  court, 
a  superior  city  court,  the  marine  court  of  the  city  of  New  York,  or  a  county 
court.  If,  before  that  date,  in  an  action  brought  in  either  of  those  courts,  a 
summons  has  been  served  upon  one  or  more  of  two  or  more  defendants,  or  an 
order  for  the  service  of  a  summons  by  publication  has  been  made,  chapters 
fifth  and  sixth  do  not  apply  to  that  action. 

5.  Chapter  seventh.  Chapter  seventh,  excluding  section  ^ve  hundred 
and  forty-eight,  and  article  first  of  title  fourth  thereof,  applies  only  to  an 
action  in  one  of  the  courts  specified  in  subdivision  fourth  of  this  section,  in 
which  an  application  for  an  order  of  arrest,  an  injunction,  or  a  warrant  of 
attachment,  is  made  on  or  after  the  first  day  of  May,  eighteen  hundred  and 
seventy-seven.  Article  first  of  title  fourth  of  that  chapter  applies  only  to  pro- 
ceedings taken,  as  therein  prescribed,  on  or  after  that  date. 

6.  Chapter  e^ht.  Chapter  eight  applies  only  to  the  proceedings  taken, 
on  or  after  the  first  day  of  May  eighteen  hundred  and  seventy-seven,  in  an 
action  or  special  proceeding  in  one  of  the  courts  sx)ecilied  in  subdivision 
fourth  of  this  section ;  except  that  sections  seven  hundred  and  twenty-five, 
seven  hundred  and  twenty-six,  and  seven  hundred  and  twenty-seven,  apply 
to  ail  courts  of  record,  sections  seven  hundred  and  twenty-eight,  seven  hun- 
dred and  twenty-ninoi  and  seven  hundred  and  thirty,  to  proceedings  in  any 
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ooort  or  before  any  officer  or  body,  and  sections  seven  hundred  and  sixty- 
four  and  seven  hundred  and  sixty-^ve,  to  all  courts. 

7.  Chapter  tenth.  In  chapter  tenth,  titles  first,  second,  fifth  and  sixth, 
apply  only  to  proceedings  taken,  on  or  after  the  first  day  of  May,  eighteen 
hundred  and  seventy-seven,  in  one  of  the  courts  specified  in  subdivision  fourth 
of  this  section.  Titles  third  an^l  fourth  of  that  chapter  apply  only  to  jurors 
drawn  for  the  tton  of  a  court  commencing  not  less  than  twenty  days  after  the 
first  day  of  May,  eighteen  hundred  and  seventy-seven,  subject  to  that  quali- 
fication, they  apply  to  jurors  selected  under  the  existing  laws,  and  the  lists  and 
ballots  prepared  accordingly,  until  new  jurors  are  selected,  and  new  lists  and 
ballots  are  i>repared,  as  prescribed  in  those  titles.  The  same  titles  excluding 
article  third  of  title  third,  apply  equally  to  a  criminal  and  civil  action  or 
special  proceeding,  and  to  a  court  of  criminal  and  of  civil  jurisdiction.  A  jury 
for  the  trial  of  an  indictment,  or  other  criminal  cause,  at  a  term  of  a  court  of 
record,  commencing  on  or  after  the  twenty-first  day  of  May  eighteen  hun- 
dred and  seventy-seven,  must  be  procured  from  the  trial  jurors  selected, 
drawn  and  noticed,  as  prescribed  in  this  act,  and  in  those  titles  for  the  term 
of  the  court  at  which  it  is  triable,  including  the  talesmen  or  additional  jurors 
procured  as  prescribed  therein ;  and  the  same  must  be  tried  by  the  jury  so 
formed,  but  the  existing  laws,  relating  to  challenges  or  disqualifications  of 
petit  jurors  in  a  criminal  cause,  or  prescribing  the  cases  where  talesmen  or 
additional  petit  jurors  must  be  summoned  in  a  criminal  cause,  remain  unaf- 
fected by  those  titles,  and  are  applicable  to  the  proceedings  taken  as  therein 
prescribed,  and  to  the  trial  jurors  therein  specified.  Those  titles  do  not  affect 
any  provision  of  the  existing  laws,  relating  to  gra::d  jurors  or  grand  juries; 
except  that  where  such  a  provision  refers  to  the  lists  of  petit  jurors ;  the 
ballots  containing  their  names,  the  box  or  boxes  in  which  those  ballots  are 
depoi?itcd  or  contained,  the  selecting,  drawing,  summoning,  or  empanelling 
of  petit  jurors,  the  imposition  of  a  fine  upon  a  petit  juror,  or  the  enforcement, 
reduction,  or  remission  thereof,  it  is  deemed  to  refer  to  the  same  subject,  as 
provided  for  in  those  titles,  in  like  manner  as  it  refers  to  the  existmg  laws 
relating  thereto.  Title  third  does  not  affect  any  special  provision  of  law 
remaining  in  force  after  the  first  day  of  May,  eighteen  hundred  and  seventy- 
seven,  whereby  trial  jurors  are  directed  to  be  procured,  for  a  particular  court 
of  record  from  a  particular  locality,  or  whereby  a  county  is  divided  into  two 
or  more  jury  districts,  and  the  selecting,  drawing,  summoning,  or  attendance 
of  jurors  from  the  particular  locality,  or  the  different  jury  districts  is  regu- 
lated ;  but  each  of  those  provisions  becomes  applicable  to  and  affects  the 
selecting,  drawing,  notifying,  or  attendance  of  jurors  as  prescribed  in  that 
title,  in  like  manner  as  it  now  applies  to  and  affects  the  existing  laws,  upon 
the  same  subject.  So  much  of  the  provisijns  of  title  fourth,  as  relates  to  the 
remission  or  enforcement  of  a  fine  imposed  upon  a  trial  juror,  applies  to  a  fine 
imposed  upon  a  grand  juror,  as  prescribed  in  the  existing  laws. 

8.  Chapter  eleventlL  In  chapter  eleventh,  articles  first  and  second  of 
title  first,  and  the  whole  of  title  third,  apply  only  to  proceedings  in  one  of  the 
courts  specified  in  subdivision  fourth  of  this  section,  taken  on  or  after  the 
first  day  of  May,  eighteen  hundred  and  seventy-seven,  but  where  an  action 
has  been  commenced  in  either  of  those  courts,  before  that  date,  a  judgment 
by  default  must  be  taken  therein,  as  prescribed  by  the  existing  laws. 

9.  Chapter  twelfth.  Chapter  twelfth  docs  not  apply  to  an  appeal  from  a 
surrogate's  court ;  and  does  not  affect  the  existing  laws,  touching  the  review 
of  proceedings  in  a  criminal  cause. 

10.  Chapter  thirteenth.  Chapter  thirteenth  applies  only  to  an  execution 
issued  on  or  after  the  first  day  of  May,  eighteen  hundred  and  seven1y«aeven, 
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out  of  a  court  of  record,  other  than  an  ezecation  issued  ont  of  sach  a  conr^ 
and  directed,  pursuant  to  law,  to  a  constable  or  marshal ;  and  to  sales  and 
other  proceedings,  by  virtue  of  an  execution  directed  to  a  sheriff,  and  deliv- 
ered to  him,  after  that  date.  Sections  one  thousand  four  hundred  and  thir- 
teen and  one  thousand  four  hundred  and  fourteen,  and  sections  one  thousand 
four  hundred  and  seventeen  to  one  thousand  four  hundred  and  twentynseveny 
both  inclusive,  apply  only  to  a  case  where  such  an  execution  is  issued  out  of 
one  of  the  courts  specified  in  subdivision  fourth  of  this  section ;  or  where  a 
warrant  of  attachment  has  been  granted  in  an  action  brought  in  one  of  thoss 
courts.  Title  third  of  that  chapter  applies  only  to  an  execution  issued  upon 
a  judgment  rendered  in  one  of  those  courts. 

g  6.  QnaUflcatioiUk  The  application  of  that  act,  as  prescribed  in  the  lasfc 
preceding  section  of  this  act,  is  subject  to  the  following  qualifications : 

1.  Not  to  impair  certain  proceodingB.  Tl^at  act  does  not  render 
ineffectual  or  otherwise  impair  any  proceedings  in  an  action  or  special  pro- 
ceeding to  which  it  applies,  taken,  pursuant  to  the  existing  laws,  before  the 
first  day  of  Mav,  eighteen  hundred  and  seventy-seven ;  and  where  any  pro^ 
vision  contained  in  it  would  render  ineffectual,  or  otherwise  impair,  such  & 
proceeding,  the  subsequent  proceedings  must  be  taken  as  prescribed  in  the 
existing  laws,  as  far  as  it  is  necessary,  for  the  purpose  of  avoiding  such  a  result. 

2.  Operates,  in  certain  casea,  as  an  amendment  of  tiie  Code  of 
Frocednre.  With  respect  to  an  action  or  special  proceeding,  commenced 
before  the  first  day  of  May,  eighteen  hundred  and  seventy-seven ;  or  with 
respect  to  any  provision  of  the  existing  laws,  remaining  unrepealed  after  it 
takes  effect,  whereby  the  proceedings  in  an  action  or  special  proceeding  are 
specially  prescribed,  or  otnerwise  regulated ;  or  with  respect  to  the  costs^ 
fees,  or  expenses  in  an  action  or  special  proceeding ;  it  has  the  same  effect 
as  if  it  was  an  act  amending  the  Code  of  Procedure. 

3.  FroceedingB  at  terms  of  comity  comts.  Each  provision  of  that  act, 
confeiTiug  power  upon,  or  authorizing  or  requiring  a  proceeding  to  be  taken 
at  a  general,  special  or  trial  term,  which  is  made,  by  the  terms  of  this  act. 
applicable  to  a  county  court,  is  to  be  construed  as  applying  to  any  term  of  the 
county  court,  held  pursuant  to  an  appointment  maae  as  prescribed  by  law. 

§  7.  Marine  comt  of  the  city  of  New  Tork.  The  application  of  that 
act  to  the  marine  court  of  the  city  of  New  York  is  subject  to  the  following* 
qualifications : 

1.  It  does  not  confer  upon  the  marine  court,  or  a  justice  thereof,  x)ower  to 
grant  an  order  of  arrest,  an  injunction  order,  or  a  warrant  of  attachment,  in 
a  case  where  the  same  cannot  be  granted  under  the  existing  laws ;  or  take 
away  the  power  of  that  court,  or  of  a  justice  thereof,  to  grant  such  an  order 
or  warrant,  in  a  case  where  the  same  can  be  granted  under  the  existing* 
laws ;  or  otherwise  affects  the  jurisdiction  or  power  of  that  court,  or  a  justice 
thereof,  under  the  existing  laws,  except  so  far  as  the  latter  are  inconsistent 
with,  or  superseded  by,  title  fourth  of  chapter  third  of  that  act. 

2.  It  does  not  affect  the  proceedings  in  that  court  in  *^  marine  causes,'*  as 
regulated  by  the  existing  laws. 

o.  It  does  not  affect  any  provision  of  the  existing  laws,  exclusively  appli- 
cable to  the  proceedings  in  that  court,  prescribing  or  authorizing  a  justice  of 
the  court  to  prescribe,  the  time  within  which  an  act  must  or  may  be  done,  or 
must  or  may  be  required  to  be  done. 

4.  It  does  not  affect  an  appeal  to  or  from  the  general  term  of  that  court. 

5.  It  does  not  confer  upon  that  court  power  to  refer  a  cause  or  matter,  in  a 
case  where  that  power  is  not  conferred  upon  it  by  the  eidsting  laws. 
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§  8.  Constrnction  of  certain  pravisloiui  of  fiJifrBng  lawa  A  piovi- 
iriMi  of  the  existing  lawsi  relating  to  the  proceedings  in  an  action  in  a  conri, 
efiiear  than  <me  of  flioee  spedfled  in  subdivision  fourth  of  section  five  of  this 
act,  or  to  a  special  proceeding  before  any  judge  or  other  officer,  which  assind- 
laies  the  proceeding,  by  general  language,  or  by  reference  to  another  provi* 
afeii  of  the  existing  laws,  to  a  proceeding  in  the  supreme  court,  ixt  before  a 
loBtiee  thereof,  or  generally,  to  a  proceeding  in  other  courts  of  record,  or 
before  a  judge  thereof,  is  to  be  construed,  where  the  corresponding  proceed- 
ing is  prescribed  and  regulated  in  the  act  specified  in  section  one  of  this 
tiSf  as  referring  to  the  provioons  of  the  latter,  prescribing  apd  regulating 
ttesame. 

m 

§  9.  Pablicatioii  of  a  BommoDA,  Each  proyision  of  that  act,  requiring 
the  publication  of  a  summons,  notice,  or  other  paper,  in  one  or  more  news- 
papers, or  authorizing  or  requiring  a  court,  or  a  judge,  to  designate  one  or 
more  newspapers,  in  which  such  a  publication  must  be  made,  is  to  be  con- 
strued as  not  affecting  any  special  provision  of  the  existing  laws,  prescrib* 
ing  one  or  more  particular  newspapers,  in  which  such  pulwcation  must  be 
made,  in  a  particular  locality  or  in  a  particular  case. 

§  10.  Actions  against  mayor,  aldermen,  etc.,  of  the  city  of  New 

That  act  does  not  affect  any  provision  of  the  existing  laws,  which  is 
applicable  exclusively  to  an  action  against  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York,  including  the  recovery,  entry,  or  collection 
of  a  judgment  in  such  an  addon. 

§  11.  "Secmlty.'*  Each  provision  of  that  act,  requiring  the  plaintiff  in 
an  action  to  give  security,  for  the  purpose  of  obtaining  an  order  of  arrest, 
an  injunction  order,  or  a  warrant  of  attachment,  or  as  a  condition  of  obtain- 
ing any  other  relief,  or  taking  any  proceedine^  in  the  action,  or  allowing  the 
court,  or  a  judge,  to  require  such  security  to  be  given,  is  to  be  construed  as 
excluding  an  action  brought  by  the  people  of  the  State,  or  by  a  domestic 
municipsa  corporation,  or  by  a  public  officer,  in  behalf  of  the  people,  or  of 
sneh  a  corporation. 


fi  12.  Ttansmission  of  papers.  Each  provision  of  that  act,  requiring  a 
Judge,  clerk,  or  other  officer,  to  transmit  a  paper  to  another  officer,  for  the 
benefit  of  a  particular  person,  is  to  be  construed  as  requiring  the  transmis- 
sion only  upon  the  request  of  the  person  so  to  be  benefited,  and  upon  pay- 
miraii  by  him  of  the  fees  allowed  by  law  therefor,  if  any,  and  of  the  fees 
allowed  by  law,  for  a  copy  or  certificate,  connected  therewith,  together  with 
the  reasonable  expenses  of  the  transmission. 

g  13.  Appointment  of  terms  and  designation  of  jndgaSi  That  act 
does  not  affect  the  appointment  of  a  term,  or  the  designation  of  one  or  more 
judges  to  hold  a  term,  made,  pursuant  to  the  existing  laws,  until  new  terms 
are  appointed,  or  one  or  more  judges  are  newly  designated  as  prescribed  ia 
that  act. 

§  14.  Offlcem  and  employees.  It  does  not  create  a  vacancy  in  any 
oflSce  or  employment,  designated  or  referred  to  therein,  by  the  title  or  de- 
scription thereof,  containeain  the  existing  laws,  or  by  another  title  or  descrip- 
tioa ;  nor  does  it  affect  the  existing  laws  relating  to  the  amount,  or  the  time 
or  the  mode  of  payment,  of  the  compensation  of  an  officer,  or  employee, 
00  designated  or  referred  to,  who  is  in  office  or  employed  when  it  takes 
effect ;  except  that  where  the  tenure  of  his  office  or  employment  is  not 
prescribed  in  that  act,  he  may  be  removed  at  pleasure  by  the  court,  officer, 
or  efioQiB^  auiboriaed  by  tts  pievisiiHiB  to  app(»nt  a  person  to  discharge  ttie 
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same  dntiee.  Until  he  is  removed,  or  his  office  or  place  becomes  otherwise 
vacant,  the  provisions  of  that  act  apply  to  him,  and  to  the  discharj^e  of  hia 
duties.  The  officers  or  employees,  styled  in  section  ninety-three  of  that  act 
**  attendants,"  include  those  styled,  in  the  existing  laws,  **  officers ; "  those 
styled  in  section  ninety*five  *' attendants  and  messengers,*^  include  those 
styled,  in  the  existing  laws,  *'  officers  and  attendants ; "  those  styled  in 
section  two  hundred  and  eightv-eight  '*  special  deputy  clerks  and  other 
assistants,"  include  those  styled,  in  the  existing  laws,  ''deputies"  and 
**  clerks  employed  by  the  clerk,"  and  all  the  clerks  and  other'  employees,  in 
the  office  of  the  clerk  of  the  court  of  common  pleas  for  the  city  and  county 
of  New  York,  specified  in  section  two  of  chapter  six  hundred  aud  sixty- 
four  of  the  laws  of  eighteen  hundred  and  sixty-nine,  or  actually  emploved^ 
pursuant  to  the  existing  laws,  to  do  clerical  duty  in  the  office  of  the  clerk  of 
that  court,  or  the  clerk  of  the  superior  court  of  the  city  of  New  York ;  those 
styled  in  section  three  hundred  and  nine  ''  special  deputy  clerks  and  assist* 
ants  in  the  clerk's  office,"  include  those  styled  in  the  existing  laws, ''  depn- 
ties,"  of  whom  the  deputy  clerk  of  the  city  court  of  Brooklyn,  specified  in 
section  two  hundred  and  eighty-four,  is  one ;  those  styled,  in  section  three 
hundred  and  twenty-eight  of  that  act,  ''  assistants,"  include  those  styled, 
in  the  existing  laws,  ''assistant  clerks."  This  enumeration  shall  not  be 
construed  to  exclude,  from  the  provisions  of  this  section,  any  other  officer  or 
employee,  performing  the  duties  of  an  office  or  employment,  which  is  desig- 
nated or  referred  to  in  that  act  by  a  title  or  description  other  than  that  which 
it  bears  in  the  existing  laws, 

§  16.  " ExisUnig;  lawa"  The  term  "existing  laws,"  as  used  in  this  act* 
designates  the  statutes  of  the  State  remaining  unrepealed  on  the  thirtieth 
day  of  April,  eighteen  hundred  and  seventy-seven, 

§  16.  Ftinting  and  publication  of  this  act  and  "The  Code  of  Reme- 
dial Jnetice."  This  act  and  the  Code  of  Remedial  Justice  shall  not  be 
printed  orpublished  for  the  use  of  the  State,  or  of  any  State  Department, 
or  State  officer,  or  otherwise  in  any  manner  at  the  expense  of  the  State, 
except  in  the  volumes  containing  the  laws  of  this  session  to  be  printed  ana 
published  as  prescribed  by  law ;  they  shall  be  printed  in  one  volume,  which 
shall  contain  no  other  law  passed  at  this  session ;  nor  shall  they  be  printed 
or  published  in  any  newspaper  at  the  expense  of  the  State,  or  of  any  counly. 
All  laws  relating  to  printing,  distributing  or  publishing  any  of  the  Statutes 
of  the  State  at  the  public  expense,  shaU  be  deemed  inapplicable  to  those 
two  acts,  except  as  respects  the  printing,  publication  and  distribution 
thereof,  in  the  volumes  containing  the  laws  of  uiis  session. 

§  17.  This  act  shall  take  effect  immediately. 
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CHAP.  318  OF  1877. 


AN  ACT  to  Bnspend  the  operation  of  parts  of  chapters  four  hun« 
dred  and  forty-eight  and  four  hundred  and  forty-nine  of  the 
laws  of  eighteen  hundred  and  seventy-six,  to  continue  in  force 
the  laws  superseded  thereby,  and  to  regulate  proceeding  in 
civil  actions. 

Pasbbd  May  22, 1877 

The  People  of  the  State  of  New  Tork^  represented  in  Senate  and  Aseembfyf  die 
enact  ($8  follows: 

Section  1.  The  operation  of  all  the  provisions  of  chapters  four  hundred 
and  forty-ei^ht  and  four  hundred  and  forty-nine  of  the  laws  of  eighteen 
hundred  ana  seventy-six,  except  sections  three  hundred  and  three  to  three 
hundred  and  six,  both  inclusive,  and  sections  one  thousand  and  twenty- 
seven  to  one  thousand  one  hundred  and  eighty,  both  inclusive,  of  said  chap- 
ter four  hundred  and  forty-eight,  and  so  much  of  subdivisions  two  and 
seven,  of  section  five  of  said  chapter  four  hundred  and  forty-nine,  as  applies 
to  said  sections,  is  hereby  suspended  until  the  first  day  of  September, 
eighteen  hundred  and  seventy-seven,  when  the  same  shall  again  go  into  and 
remain  in  full  force  and  effect. 

§  2.  Any  summons  actually  issued  in  an  action  on  or  after  the  first  day  of 
May,  eighteen  hundred  and  seventy-seven,  and  before  this  act  takes  effect, 
shall  not  be  deemed  invalidated  or  affected  in  any  manner  by  the  provisions 
of  this  act,  and  the  same  may  be  served  upon  any  of  the  defendants,  and 
judgment  by  default  for  want  of  appearance  or  answer  may  be  taken  as  if 
this  act  had  not  been  passed ;  or  if  the  defendant  answers,  the  proceedings 
in  the  action  to  the  service  of  the  first  pleading  therein  shall  be  the  same  as 
if  this  act  had  not  been  passed. 

§  3.  No  proceeding  in  an  action  or  a  special  proceeding,  taken  as  prescribed 
in  chapter  four  hunored  and  forty-eight  of  the  laws  of  eighteen  hundred 
and  seventy-six,  on  or  after  the  first  day  of  May,  e^hteen  hundred  and 
seventy-seven,  and  before  this  act  takes  effect,  shall  be  invalidated  or 
impaired  by  this  act,  but  the  subsequent  proceedings,  except  as  otherwise 
provided  in  the  sections  mentioned  in  section  one  of  this  act,  or  as  otherwise 
expressly  prescribed  in  the  last  preceding  section,  shall  conform,  as  nearly 
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as  may  be,  to  the  pTOvisiona  of  law  regulaliBjg^  proceedines  in  actions  and 
specicd  proceedings  as  they  existed  on  the  thirtieth  day  of  April,  eighteen 
hundrea  and  seventy-seven,  and  the  court  shall,  upon  proper  application, 
allow,  without  costs,  any  amendment  or  other  proceeding  which  may  be 
necessary  for  that  purpose. 

t4.  All  actions  or  special  proceedings  commenced  after  this  act  takes  effect, 
all  proceedings  after  this  act  takes  effect  in  an  action  or  special  pro- 
ceeding commenced  before  this  act  takes  effect,  shall  be  conducted  as  pre- 
scribed by  law  for  that  purpose,  in  force  on  the  thirtieth  day  of  April, 
eighteen  hundred  and  seventy-seven,  until  the  first  day  of  September  neict, 
except  as  otherwise  prescribed  in  this  act. 

t5.  Chapter  four  hundred  and  forty-nine  of  the  laws  of  eighteen  hundred 
seventy-six  is  hereby  amended  as  follows : 

1.  In  section  five  the  words  '*  the  first  day  of  May,  eighteen  hundred  and 
seventy-seven,"  are  stricken  out  wherever  they  occur,  and  the  words  "  the 
first  d^y  of  September,  eighteen  hundred  and  seventy-seven,"  are  inserted 
in  place  thereof,  except  that  the  words  *'  the  first  day  of  May,  eighteen  hun<» 
dred  and  seventy-seven,"  are  retained  in  subdivision  seven  of  that  section, 
so  far  as  they  apply  to  title  third  or  title  fourth,  or  article  first  of  title  fifth 
of  chapter  ten  of  the  said  chapter  four  hundred  and  forty-eight  of  the  laws 
of  eighteen  hundred  and  seventy-six. 

2.  In  section  fifteen  of  the  said  act  the  words  **  the  thirtieth  day  of  April, 
eighteen  hundred  and  seventy-seven,"  are  stricken  out  and  the  words  **  the 
thirtv-first  day  of  August,  eighteen  hundred  and  seventy-seven,"  are  substi- 
tuted in  place  thereof,  except  so  far  as  they  apply  to  title  third  or  title  fourth, 
or  article  first  of  title  fifth  of  chapter  ten  of  the  said  chapter  four  hundred 
and  forty-eight  of  the  laws  of  eighteen  hundred  and  seventy-six. 

§  6.  The  provisions  of  laws  which  were  in  force  on  the  thirtieth  day  of 
April,  eighteen  hundred  and  seventy-seven,  and  which  were  superseded  in 
whole  or  in  part  by  the  provisions  of  said  chapters  four  hundrea  and  forty- 
eight  and  four  hundred  and  forty-nine  of  the  laws  of  eighteen  hundred  audi, 
seventy-six,  except  the  provisions  superseded  by  sections  three  hundred  and' 
three  to  three  hundred  and  six  thereof,  both  inclusive,  and  sections  one 
thousand  and  twenty-seven  to  one  thousand  one  hundred  and  eighty  thereof, 
both  inclusive,  shall  be  operative  and  continue  in  full  force  and  effect  until 
the  first  day  of  September,  eighteen  hundred  and  seventy-seven. 

§  7.  This  act  shall  take  effect  immediately. 

Btatb  of  Nbw  York,         \ 
Office  of  the  Secretary  of  State,  f^' 

I  have  compared  the  preceding  with  the  original  law  on  file  in  this  office,  and  do  hereby 
certify  that  tne  same  is  a  correct  traoacript  therefrom  and  of  the  whole  of  said  originu 

law.  JOHK  BlQBLOW, 

JSecretaryof  State. 
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CHAP.  416  OP  1877. 

AN  ACT  to  amend  chapter  four  hundred  and  forty-^eight  of  the 
laws  of  eighteen  hundred  and  seyenty-six,  entitled  "An  act 
relating  to  courts,  officers  of  justice,  and  civil  proceedings,*' 
and  to  provide  for  the  publication  of  the  act,  as  amended. 

Pasbid  May,  1877. 

J%e  People  of  the  State  of  New  Tork^  repreteated  in  Senate  and  Assembly ,  do 
enact  as  f  Mows  : 

Sbction  1.  (Tho  amendments  adopted  in  this  section  appear  in  their  proper 
places  in  the  Code.) 

§  2.  The  commiBsioners  to  revise  the  statutes  are  hereby  authorized  and 
required,  within  sixty  days  after  the  final  adjournment  of  this  session  of  the 
Legislature,  to  correct  the  text  of  the  act  entitled  **An  act  relating  to  courts, 
officers  of  justice,  and  civil  proceedings,"  passed  June  two,  eighteen  hundred 
and  seventy-six,  by  incorporating  therein  the  amendments  nuide  by  this  acL 
80  that  the  text  will  read  as  it  is  intended  by  this  act  that  it  shall  read,  and 
by  appending  thereto  any  matters  added  thereto,  by  any  act  or  acts  supple- 
mental to  chapter  four  hundred  and  forty-eight  of  tne  laws  of  eignteen 
hundred  and  seventy-six,  passed  at  this  session  of  the  Legislature.  The 
commissioners  must  make  tne  amendments  and  corrections  specified  in  this 
act  by  causing  the  act,  thus  corrected  and  amended,  to  be  written  or  printed 
in  a  book,  ana  depositing  the  book  in  the  office  of  the  Secretary  of  State,  with 
a  certificate  thereupon,  signed  by  the  commissioners,  or  a  majority  of  them, 
to  the  effect  that  it  contains  the  correct  text  of  the  Code  of  Civil  Procedure, 
as  amended  and  completed  by  the  acts  of  the  Legislature,  passed  since  its 
enactment.  The  book  so  deposited  shall  be  presumptive  evidence  of  the 
matter  so  certified.  A  copy  thereof  may  be  read  in  evidence,  if  it  contains 
a  written  or  printed  certincate  of  the  Secretary  of  State,  or  of  the  commis- 
sioners to  revise  the  statutes  or  a  majority  of  them,  to  the  effect  that  it  is  a 
correct  transcript  of  the  Code  of  Civil  Procedure,  as  amended  and  completed 
by  the  acts  of  the  Legislature,  passed  since  its  enactment. 
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§8.    Tliis  act  and  any  art  or  acts,  pasEnd  at  fhiB  sesBiDn  of  fh^ 

Bopplemental  to  chapter  four  hundred  and  forty-eight  of  the  laws  of  eighteen 
handred  and  seventy-sixy  shall  not  be  printed  or  published  for  the  use  of  the 
State  or  of  any  State  department  or  State  officer,  or  otherwise  in  any  manner 
at  the  expense  of  the  State,  except  in  the  volumes  containing  the  laws  of 
this  session,  to  be  printed  and  published  as  prescribed  by  law ;  nor  shall 
they  be  printed  or  published  in  any  newspaper  at  the  expense  of  the  State 
or  of  any  county.  Any  act  or  acts,  passed  at  this  session  of  the  Legislature^ 
supplemental  to  chapter  four  hundred  and  forty-eight  of  the  laws  ofei^hteen 
hundred  and  seventy-six,  and  also  the  standard  text  of  the  Code  of  Civil  Pro- 
cedure, prepared  by  the  commissioners  to  revise  the  statutes^  and  deposit  in 
the  office  of  the  Secretary  of  State,  as  provided  for  by  the  last  precedmg  see- 
tion  of  this  act,  with  {he  certificate  of  the  said  commissioners  thereupon 
shall  be  printed  in  a  separate  volume  of  the  session  laws,  which  shall  contain 
no  other  law  passed  at  this  session,  and  the  said  standard  teid;  of  the  Code  of 
Civil  Procedure  shall  be  separately  indexed  at  the  end  of  the  said  vdame, 
but  the  other  act  or  acts  in  the  said  volume  shall  not  be  indexed, 

§  4.  This  act  shall  take  effect  on  the  first  day  of  September,  1877. 
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REPEALING  ACT  OF  1877. 


li.  1877,  CH.  417. 

AN  ACT  to  repeal  certain  acts  and  parts  of  acts. 

Pabsbd  Jtme  5, 1877. 

^     2%a  Pwj[^  qf  (he  State  cf  New  Tark,  repreeented  in  Senate  and  Aseembiff  d& 
snoot  ae  /oUatos: 

Sbction  1.  Acts  repealed,  etc  Revised  Statiite&  The  following  acts, 
and  parts  of  acts,  heretofore  passed  hj  the  Legislature  of  the  State,  are 
liereby  repealed,  to  wit : 

1.  Of  the  first  part  of  the  Revised  Statutes : 

Section^  twenty-four,  twenty-five,  twenty-six  and  twenty-seven,  of  title 
Ifourth  of  chapter  fifth. 

2.  Of  the  second  part  of   the  Revised  Statutes : 


..)  Section^  five  and  six  of  title  fifth  of  chapter  first. 


[2.)  Sections  sixteen,  seventeen,  and  twenty-seven  of  chapter  third. 

[3.)  The  following  portions  of  chapter  fifth  : 
of  article  first  of  title  first: 

The  concluding  portion  of  section  seventeen  of  article  sixth  of  the 
^tle,  beginning  with  the  words  *'  but  whenever  atiy  person  shall  have 
snained  charged." 

8.  Of  the  fliird  part  of  the  Revised  Statutes : 

S.)  The  following  portions  of  chapter  first : 
II  of  article  third  of  title  third. 

All  of  title  second,  except  sections  thirty-eicht,  thirty-nine,  forty-tbiee 
and  forty-five,  and  article  sixth  and  seventh  of  tnat  title. 

All  of  title  third. 

Sections  one  to  twenty-seven,  both  inclusive,  and  sections  forty-five  of  titie 
iburth. 

All  of  title  fifth,  except  sections  four,  five,  six,  seven,  twenty-one,  twenty- 
four,  twenty-five,  twenty-seven,  twenty-eight  and  twenty-nine  thereof,  and 
except  so  much  of  sections  eleven  and  fourteen  thereof,  as  relates  to  criminal 
courts. 

•SolatbeoclglaaL 
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(2.)  The  following  portions  of  chapter  second : 

sections  two  handrod  and  forty-five,  two  hundred  and  forty-siz,  two  han- 
dred  and  forty-seven  and  two  hundred  and  forty-eight  of  title  fourth. 

(3.)  AU  of  chapter  third,  except  section  fourteen  of  title  first ;  and  sec- 
tions forty,  forty-one,  forty-four,  forty-five  and  forty-eight,  and  sections 
fifty-four  to  sixty-one,  both  inclusive,  of  title  second. 

(4.)  Sections  twenty-two  to  twenty-nine,  both  inclusive,  of  title  fifth  of 
chapter  fifth. 

(5.)  All  of  chapter  sixth,  except  sections  twelve  and  thirteen  of  title  sec- 
ond ;  section  fourteen  of  title  fourth,  and  articles  first  and  second  of  title 
sixth. 

(6.)  All  of  chapter  seventh,  except  sections  fifteen  and  sixteen  of  title 
second ;  and  sections  sixty-three  to  seventy,  both  inclusive,  and  sections  sev« 
enty-four,  seventy-five  and  seventy-six  of  title  third. 

(7.)  The  following  portions  of  chapter  eighth : 

All  of  title  first. 

All  of  title  second. 

Section  eight  of  title  third. 

All  of  article  first  of  title  fourth,  except  sections  one  to  three  thereof,  both 
inclusive,  and  sections  involve  to  fifteen  thereof,  both  inclusive. 

The  following  portions  of  title  sixth,  to  wit :  so  much  of  sections  sixteen  to 
twenty-one  thereof,  both  inclusive,  as  relates  to  petit  jurors,  and  sections 
thirty-seven  to  forty-two  thereof,  both  inclusive. 

Section  one  of  title  thirteenth. 

All  of  title  seventeenth,  except  sections  one,  thirteen,  fourteen,  fifteen, 
twentyHMven,  twenty-eight,  twenty-nine,  thirty,  thirty-two  and  thirty-five 
thereof. 

(8.)  The  following  portions  of  chapter  ninth: 

All  of  title  third,  except  section  sixty-six  thereof,  and  so  much  of  article 
third  thereof  as  applies  to  appeals  from  surrogates'  courts. 

4.  Code  of  ProcadiixaL  All  of  the  Code  of  Procedure ;  except  the  fol- 
lowing sections  and  parts  of  sections  thereof,  to  wit : 

Sections  one  to  eight,  both  inclusive. 

The  introductory  clause,  and  subdivisions  two,  ten  and  eleven  of  section 
tiiirty. 

Sections  fifty-two  to  seventy-one,  both  inclusive. 

Section  one  hundred  and  eleven. 

Section  one  hundred  and  twelve. 

Section  one  hundred  and  eighteen. 

Section  one  hundred  and  thirty-two. 

The  introductory  clause,  and  subdivisions  one  and  four  of  section  one 
hundred  and  thirty-six. 

Section  one  hundred  and  sixty-six. 

The  concluding  portion  of  section  one  hundred  and  sixty-seven,  beginning 
with  the  words  **  in  actions  to  foreclose  mortgratges." 

Sections  two  hundred  and  six  to  two  hundrod  and  seventeen,  both  inela- 
nve. 

Section  two  hundred  and  twenty-four. 

Section  two  hundred  and  forty-three. 

The  introductory  clause,  and  subdivisions  three  and  four  of  section  two 
hundred  and  forty-four. 

Thooe  portions  of  section  two  hundred  and  fifty-six,  which  are  not  inoon- 
with  or  superseded  by  the  act  chapter  four  hundred  and  forty-eight 
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of  the  laws  of  eighteen  hundred  and  seventy-six,  entitled  ^  An  act  relating;' 
to  courts,  officers  of  justice  and  civil  proceeding** 

That  portion  of  section  two  hundred  and  sizty-onOi  beginning  with  the 
words  ^'  ill  au  action  for  the  recovery  of  specific  personiu  property,**  and 
ending  with  the  words  *'  or  taking  and  withholding  such  property.** 

Section  two  hundred  and  seventy-seven. 

The  concluding  portion  of  section  two  hundred  and  eighty-fimr,  begmniii^ 
with  the  words  "  when  judgment  shall  have  been  rendered.** 

Sections  two  hundred  and  ninety-two  to  three  hundred  and  nine,  both 
inclusive. 

Sections  three  hundred  and  eleven  to  three  hundred  and  twenty-two,  boih 
inclusive. 

Sections  three  hundred  and  fifty-one  to  three  hundred  and  seventy-^ne, 
both  inclusive. 

Sections  three  hundred  and  seventy-five  to  three  hundred  and  eighty-one, 
both  inclusive. 

Sections  four  hundred  and  twenty-seven  to  four  hundred  and  sixty-nine^ 
both  inclusive. 

Sections  four  hundred  and  seventy-one  to  four  hundred  and  seventy-ihiee^ 
both  inclusive.  • 

5.  1831.  Of  the  laws  of  eighteen  hundred  and  thirty-<me : 
Chapter  one  hundred  and  ninety-one. 

6.  1832.    Of  the  laws  of  eighteen  hundred  and  thirty-two : 

Chapters  one  hundred  and  twenty-eight,  one  hundred  and  fifty'^ight^  and 
two  hundred  and  seventy-six. 

7.  1833.    Of  the  laws  of  eighteen  hundred  and  thirty-three. 
Chapters  fourteen,  one  hundred  and  fifty-nine,  and  one  hundred  and 

eighly-seven. 
All  of  chapter  two  hundred  and  seventy-one,  except  section  six  fhereoC 

8.  1834.    Of  the  laws  of  eighteen  hundred  and  thirty-four: 
Chapters  ninety-four  and  two  hundred  and  sixty-two. 

9.  183S.    Of  the  laws  of  eighteen  hundred  and  thirty-five. 

CSiapters  one  hundred  and  fifty-nine,  one  hundred  and  eighty-nine,  one 
hundred  and  ninety-seven,  and  two  hundred  and  eleven. 

10.  1836.    Of  the  laws  of  eighteen  hundred  and  thirty-six. 

Chapters  four  hundred  and  thirty-nine,  four  hundred  and  nineiy-nine,  end 
five  hundred  and  twenty-five. 

11.  1837.  Of  the  laws  of  eighteen  hundred  and  thirty-seven : 
drapers^  ninety-three,  one  hundred  and  sixty-four,  four  bundled  and 

cdxty-two,  and  four  hundred  and  sixty-eight. 

12.  1838.    Of  the  laws  of  eighteen  hundred  and  thirty-eight : 
Chapter  one  hundred  and  twenty-nine. 

13.  1839.    Of  the  laws  of  eighteen  hundred  and  thirty-nine : 
Chapter  one  hundred  and  sixteen. 

Sections  one,  two,  five,  six,  nine,  ten,  fourteen,  fifteen,  seventeen,  eighteai^ 
and  twenty,  of  chapter  two  hundred  and  ten. 

All  of  chapters  three  hundred  and  three,  three  hundred  and 
and  three  hundred  and  f orty-fiix. 

•  0«  in  tbd  orlgiiiAL 
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14.  1B4Q.    Of  tiie  laws  of  eighteen  hnndred  and  forty: 

Chapter  two  hundred  and  fifty-one,  except  sectionB  nine  and  ten  thereolL 

All  of  chapter  two  hundred  and  seventy-fiix. 

16.  1841.    Of  the  laws  of  eighteen  hundred  and  forty-one : 

Chapter  one  hundred  and  ninety-three,  two  hundred  and  twenty-fomr, 

two  hundred  and  forty-two,  two  hundred  and  seventy-two,  and  two  hundred 

and  eighty-two.  i 

16.  1842.    Of  the  laws  of  eighteen  hundred  and  forty-two: 
Chapter  one  hundred  and  nine,  except  section  five  thereof 
Section  one  of  chapter  one  hundred  and  fifty-seven. 

17.  1843.    Of  the  laws  of  eighteen  hundred  and  forty-three: 
Chapter  eighty-eight  and  one  hundred  and  eighty-eight. 

18.  1844.    Of  the  laws  of  eighteen  hundred  and  forty-four: 
Chapter  one  hundred  and  four,  except  section  two  thereof. 

All  of  chapters  one  hundred  and  forty-eight,  two  hundred  and  ninet7«4f0 
and  three  hundred  and  twenty-four. 

19.  1845.    Of  the  laws  of  eighteen  hundred  and  forty-five : 
Chapter  twenty-four. 

Section  one  of  chapter  one  hundred  and  twelve. 

All  of  chapters  one  hundred  and  thirty-three,  one  hundred  and  sixty^thiee. 
two  hundred  and  twenty-nine,  two  hundred  and  thirty-one,  two  hundred 
and  thirty-four  and  three  hundred  and  three. 

20.  1846.    Of  the  laws  of  eighteen  hundred  and  forty-six : 

Chapters  two,  thirty-two,  seventy-five,  one  hundred  and  twenty,  one  kon* 
dred  and  fifty,  two  hundred  and  forty  and  two  hundred  and  forty-three* 

21.  1847.    Of  the  laws  of  eighteen  hundred  and  forty-seven : 
Chapter  eighty-five. 

Section  one  of  chapter  one  hundred  and  thirty-four. 

Section  fifteen  of  chapter  two  hundred  and  seventy-six. 

Sections  twelve,  thirteen  and  fourteen  of  chapter  two  hundred  and  seven* 
ty-seven. 

All  of  chapter  two  hundred  and  eighty,  except  the  following  portiOBS 
thereof,  to  wit :  article  first  and  article  fifth ;  sections  twenty-two,  twenty* 
five,  thirty-two,  thirty-three,  thirty-seven  and  sixty-five ;  and  so  much  of 
sections  tweuty-eight  and  forty-five  as  applies  to  surrogates'  courts. 

All  of  chapter  three  hundred  and  seventy-seven. 

Sections  two  and  three  of  chapter  three  hundred  and  ninety. 

Sections  one  to  six,  both  inclusive,  of  chapter  four  hundred  and  ten. 

All  of  chapter  four  hundred  and  seventy,  except  sections  fourteen,  twenty* 
six,  thirty-two,  thirty-three,  thirty-five,  forty-five  and  fifty-three  thereof. 

All  of  chapter  four  hundred  and  ninety-five,  except  the  last  sentenoe  of 
section  two  thereof. 

22.  1848     Of  the  laws  of  eighteen  hundred  and  forty-eight : 
Chapters  two  hundred  and  twenty-two,  two  hundred  and  twentr-foOTy 

two  hundred  and  seventy-seven,  three  hundred  and  seventy-nine  and  three 
hundred  and  eighty. 

23.  1849.    Of  the  laws  of  eighteen  hundred  and  forty-nine  • 
Chapter  eight. 

All  of  chapter  one  hundred  and  twenty-four,  except  sections  one  and  fhir* 

teen  thereof. 
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All  of  chapter  one  liandred  and  twenty-five,  except  sectionB  one,  eleren, 
twelve,  twenty  and  twenty-one  thereof,  and  sections  twen^-seven  to  tiurty- 
nine  thereof,  both  inclusive ;  but  the  repeal  of  section  ten  does  not  affect  sec- 
tion five  of  chapter  sizty-siz  of  the  laws  of  eighteen  hundred  and  aixty- 
three ;  and  the  repeal  of  section  twenty-four  does  not  affect  section  twelve 
of  chapter  four  hondred  and  seventy  of  the  laws  of  eighteen  hundred  and 
seventy. 

Section  five,  eight,  nine  and  ten  of  chapter  one  hundred  and  forty-fonr. 

Section  thiity-two  of  chapter  two  hundred  and  twenty-six. 

All  of  chapter  three  hundred  and  thirty-three  and  three  hundred  and 
thirty-seven. 

Sections  eleven  to  eighteen,  both  inclusive,  of  chapter  four  hundred  and 
thirty-nine. 

2L  1850.    Of  the  laws  of  eighteen  hundred  and  fifty : 

Chapters  one,  fifteen  and  forty-one. 

Sections  one  to  ten,  both  inclusive,  of  chapter  one  hundred  and  two. 

Chapter  one  hundred  and  twenty-eight. 

Sections  one,  two,  three,  four,  nine  and  ten  of  chapter  one  hundred  and 
thirty-eight. 

Section  three  of  chapter  two  hundred  and  twenty-five. 

All  of  chapters  two  hundred  and  forty-five,  two  hundred  and  sixty  and 
two  hundred  and  ninety-five. 

25.  1851.    Of  the  laws  of  eighteen  hundred  and  fifty-one : 
Chapters  two  and  twenty-one. 

Sections  seven,  eight  and  ten  of  chapter  forty-three. 

All  of  chapters  two  hundred  and  two  and  two  hundred  and  eleven. 

All  of  chapter  four  hundred  and  eighty-eight,  except  the  concluding  por^ 
tion  of  section  two  thereof,  beginning  with  the  words  "  and  in  case  of  the 
inability  or  omission. 

26.  1852.    Of  the  laws  of  eighteen  hundred  and  fifty-two : 
Chapter  forty-four. 

All  of  chapter  three  hundred  and  fourteen,  except  section  one  thereof. 

All  of  chapter  three  hundred  and  seventy-four,  except  sections  seven  and 
eight  thereof. 

Sections  four,  six,  seven,  nine  and  ten  of  chapter  three  hundred  and 
eighty-nine. 

27.  1853.    Of  the  laws  of  eighteen  hundred  and  fifty-three : 

So  much  of  chapter  ninety-one  as  amends  sections  seven  and  ten  of  chap- 
ter forty-three  of  the  laws  of  eighteen  hundred  and  fifty-one. 

All  of  chapter  three  hundred  and  thirty-eight,  except  section  four  thereof. 

All  of  chapters  three  hundred  and  eighty-seven  and  four  hundred  and 
fifty-four. 

So  much  of  section  nine  of  chapter  four  hundred  and  ninety-eight  as 
relates  to  petit  jurors. 

All  of  chapters  five  hundred  and  eleven,  five  hundred  and  twenty-nine 
and  five  hundred  and  fifty-four. 

Sections  one,  two  and  three  of  chapter  six  hundred  and  seventeen. 

28.  1854.    Of  the  laws  of  eighteen  hundred  and  fifty-four : 
Chapter  seventy-five. 

All  of  chapter  ninety-six,  except  sections  six,  twelve,  twenty-six  and 
twenty-seven  tiiereof,  and  sections  thirty  to  thirty-nine  thereof,  both  inclu- 
sive. 
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Sections  onOy  Ave  and  Ax  of  chapter  one  hundred  and  ninety-eight. 
Sections  one  and  two  of  chapter  two  hundred  and  seventy. 

2d.  1855.    Of  the  laws  of  eighteen  hundred  and  fifty-five : 
Chapter  two  hundred  and  seventy-nine. 
Section  three  of  chapter  three  hundred  and  ten. 
AJl  of  chapter  five  hundred  and  thiirty. 

80.  1856.    Of  the  laws  of  eighteen  hundred  and  fiftyndz : 
Chapter  one  hundred  and  sixty-six. 

81.  1857.    Of  the  laws  of  eighteen  hundred  and  fifty-seven : 
Chapter  sixty. 

SecUon  two  of  chapter  one  hundred  and  and  eighty-three. 

Section  six  of  chapter  two  hundred  and  ninety-iive. 

AJl  of  chapter  three  hundred  and  sixty-one,  except  sections  nine  and  ten 

ereof. 

All  of  chapter  five  hundred  and  sixty-seven. 

82.  185a    Of  the  laws  of  eighteen  hundred  and  fifty-eight : 
Chapters  thirty-seven,  one  hundred  and  seven  and  two  hundred  and  forty* 

four. 

All  of  chapter  three  hundred  and  twenty-two,  except  sections  one  to  five 
thereof,  both  inclubive,  sections  thirty  to  thirty-five  thereof,  both  inclusive, 
and  sections  thirty-seven  and  thirty-eight  thereof. 

Section  two  of  chapter  three  hundred  and  thirty-four. 

83.  1859.    Of  the  laws  of  eighteen  hundred  and  fifty-nine : 
Chapter  one  hundred  and  thirty-four. 

Section  two  of  chapter  one  hundred  and  seventy-nine. 
All  of  chapter  one  hundred  and  ninety-eight. 
Section  three  of  chapter  two  hundred  and  twelve. 
Section  one  of  chapter  two  hundred  and  sixty-two. 
Section  two  of  chapter  two  hundred  and  sixty-seven. 
All  of  chapters  three  hundred  and  seventy-nine  and  four  hundred  and 
forty. 

84.  1860.    Of  the  laws  of  eighteen  hundred  and  sixty : 
Chapter  six  and  one  hundred  and  sixty-seven. 

So  much  of  chapters  one  hundred  and  eighty-seven  and  two  hundred  and 
two,  as  requires  the  graduates  therein  specified  to  be  admitted  to  practice, 
upon  the  production  of  their  diplomas. 

85.  1861.    Of  the  laws  of  eighteen  hundred  and  sixty-one : 

Chapters  eight,  sixty-one,  seventy-three,  eighty-six,  two  hundred  and  ten, 
and  two  hundred  and  eighty-eight. 

86.  1862.    Of  the  laws  of  eighteen  hundred  and  sixly-two: 

Chapters  fifty-three,  eighty-six,  two  hundred  and  fifty-one,  and  three 
hundred  and  seventy-five. 
Section  four  of  chapter  three  hundred  and  seventy-eight. 
All  of  chapter  four  hundred  and  seventy-one. 
Sections  one  and  two  of  chapter  four  hundred  and  eighty-four. 

87.  1863.    Of  the  laws  of  eighteen  hundred  and  sixty-three : 
All  of  chapter  sixty-six,  except  section  five  thereof. 

All  of  chapters  one  hundred  and  eighty-six,  two  hundred,  two  hundred 
and  six  and  two  hundred  and  twelve. 
Section  three  of  chapter  two  hundred  and  forty-six. 
The  second  sentence  of  section  one  of  chapter  four  hundred  and  twelve* 

717 


^  1.  BEFBALmO  ACT.  du  417. 

So  modi  of  oection  one  <ji  chapter  fi^e  hondied  and  eiz  as  relates  to  x>eiit 
jurors. 

58.  1864    Of  the  laws  of  eighteen  hundred  and  sixty-four: 

Chapters  forty-six,  ninety-five,  five  hundred  and  forty-three  and  fire 
hundred  and  seventy-eight. 

59.  1865.    Of  the  laws  of  eighteen  hundred  and  sixty-five : 

All  of  chapter  one  hundred  and  seventy,  except  section  six  thereof,  as 
amended  by  section  one  of  chapter  seven  hundred  and  ninety-six  of  the 
laws  of  eighteen  hundred  and  sixty Hseven. 

Chapter  two  hundred  and  eighteen. 

Section  one  of  chapter  two  hundred  and  ninety-six. 

The  concluding  portion  of  section  one  of  cha]pter  three  hundred  and  nine, 
beginning  with  the  words,  **  and  in  any  action  in  any  of  the  courts." 

All  of  chapters  five  hundred  and  twelve,  and  five  hundred  and  fifty-five. 

40.  1866.    Of  the  laws  of  eighteen  hundred  and  sixtynsix : 

Chapters  one  hundred  and  seventy-four,  one  hundred  and  seventy-five, 
three  hundred  and  eleven,  four  hundred  and  twenty-one,  four  hundred  and 
thirty-seven,  five  hundred  and  eighty-eight,  and  seven  hundred  and  eighty- 
two. 

Sections  one  to  ten,  both  inclusive,  of  chapter  eight  hundred  and  twenty- 
one. 

41.  1867.    Of  the  laws  ot,  eighteen  hundred  and  sixty-seven : 
Chapters  one  hundred  and  sixteen,  two  hundred  and  eleven,  two  hundred 

and  seventy-one,  three  hundred  and  eighty-three  and  four  hundred  and 
ninety-four. 

The  first  sentence  of  section  three  of  chapter  seven  hundred 

All  of  chapter  seven  hundred  and  eighty-four. 

Sections  two  and  three  of  chapter  seven  hundred  and  ninety-six. 

All  of  chapter  eight  hundred  and  eighty-seven,  except  so  much  thereof  as 
relates  to  proceedings  in  a  criminal  cause. 

42.  1868i    Of  the  laws  of  eighteen  hundred  and  sixty-eight : 
Chapter  five  hundred  and  ninety-six. 

All  of  chapter  seven  hundred  and  sixty-five,  except  sections  one,  iliiee, 
and  four  thereof.    [This  subd.  thus  amended  by  L.  1878,  ch.  408.]  (a) 

43.  1869.    Of  the  laws  of  eighteen  hundred  and  sixty-nine : 
Chapters  ninety-nine  and  one  hundred  and  thirty-three. 
Section  one  of  chapter  one  hundred  and  fifty-seven. 

All  of  chapter  four  hundred  and  eighteen. 

Section  five  of  chapter  four  hundred  and  thirty-three. 

All  of  chapters  five  hundred  and  eighty-nine  and  six  hundred  and  twenty- 
six. 

Section  one  of  chapter  six  hundred  and  sixty-four. 

All  of  chapters  six  hundred  and  seventy-four,  eight  ^nndred  and  seven 
and  eight  hundred  and  thirteen. 

44.  1870l    Of  the  laws  of  eighteen  hundred  and  seventy: 
Chapter  forty-nine. 

Section  eight  of  chapter  eighty-six. 

All  of  chapter  tlnee  hundred  and  thirteen,  exoept  sections  dgfat  and  ten 
thereof. 

Sections  one  to  eight,  both  inclusive,  and  sections  ten  to  fourteen,  bofli 
inclusive,  of  chapter  four  hundred  and  eight. 

M  3^lM  word,  in  ItaUo*  aMiei  by  th.  Mt  tf  MS, 
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An  of  chapter  four  liimdred  and  nine* 

Section  one  of  chapter  four  hundred  and  sizty-Beyen. 

AO  of  chapter  four  hundred  and  seventy,  except  sectionB  one,  eight,  nine, 
ten,  twelre,  and  eighteen  thereof ;  but  the  repefd  of  section  tmnty  does  not 
affect  section  seven  of  chapter  two  hundred  and  eighty-two  of  the  laws  of 
eighteen  hundred  and  seventy-one. 

AJl  of  chapter  five  hundrea  and  thirty-nine,  except  sections  seventeen, 
twenty-six,  twenty-seven  and  twenty-eight  thereof,  and  so  much  of  section' 
seven  thereof  as  relates  to  j?rand  jurors. 

Sections  one,  three  and  five  of  chapter  five  hundred  and  eighty-twc. 

Sections  one  and  two  of  chapter  six  hundred  and  forty-eight. 

4S»  1871.    Of  the  laws  of  eighteen  hundred  and  seventy^one : 

Chapters  sixteen  and  two  hundred  and  eight. 

All  of  chapter  two  hundred  and  eighty-two,  except  section  seven  thereof!. 

All  of  chapter  four  hundred  and  eighty-six. 

The  concluding  portion  of  section  five  of  chapter  five  hundred  and  eighty- 
three,  beginning  with  the  words  '*  and  all  actions  or  proceedings  in  which 
the  mayor." 

Section  two  of  chapter  six  hundred  and  three. 

All  of  chapters  seven  hundred,  seven  hundred  and  ten,  seven  hundred 
and  thirty-three,  seven  himdred  and  forty-four,  and  seven  hundred  and 
cdxty-six. 

Sections  one  and  five  of  chapter  seven  hundred  and  ninety-nine. 

46.  1872.    Of  the  laws  of  eighteen  hundred  and  seventy-two : 
Chapters  sixteen,  one  hundred  and  thirty-nine,  and  two  hundred  and 

cdxty. 

All  of  chapter  four  hundred  and  thirty-eight,  except  so  much  as  relates 
to  criminal  courts,  (a) 

All  of  chapters  four  hundred  and  ninety-nine,  five  hundred  and  nineteen, 
five  hundred  and  thirty-five,  and  five  hundred  and  thirty-eight. 

Sections  one,  three,  eight  and  twelve  of  chapter  six  hundred  and  twenty* 
nine. 

All  of  chapters  six  hundred  and  eighty-eight,  and  seven  hundred  and 
seventy-eight. 

47.  1873w    Of  the  laws  of  eighteen  hundred  and  seventy-three : 

So  much  of  sections  one  and  two  of  chapter  seventy,  as  prescribes  a 
preference  of  causes  on  the  calendars  of  courts. 

Section  one  of  chapter  one  hundred  and  sixty-five. 

Section  one  of  chapter  one  hundred  and  sixty-six. 

All  of  chapters  one  hundred  and  ninety-six,  two  hundred  and  twelve,  two 
hundred  and  thirty-nine,  and  two  hundred  and  ninety-nine. 

So  much  of  chapter  four  hundred  and  twenty-seven,  as  relates  to  dvll 
causes. 

Sections  two  and  three  of  chapter  four  hundred  and  fifty-three. 

Ail  of  chapter  six  hundred  and  three. 

48.  1874.    Of  the  laws  of  eighteen  hundred  and  seventy*four : 
Chapter  fifty-two. 

All  of  chapter  fifty-seven,  except  section  three  thereof. 
AH  ot  chapter  two  hundred  ana  thirty-two,  except  section  five  thereoCi 
All  of  chapter  three  hundred  and  twenty-two. 

Sections  four,  five,  eight,  and  thirteen  of  chapter  five  hundred  aiiA 
forty-five. 

e)  TlM  repeal,  bj  thla  tabd.,  of  I<.  1879,  oh.  488,  to  fkr  m  it  reUtoo  to  Uio  olerkB  and  aadstM^ 
lof  the  dlfltiiBt  ooorii  of  the  ol^  of  New  Torh.  •brogsted,  end  the  eet  of  Un  to  thU  esteol 
nvived,  by  It.  isra^  oh.  84A. 
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49.  1878.    Of  the  laws  of  eighteen  hundred  and  seventy^flye*. 

Chapters  three  and  thirty-two. 

Section  five  of  chapter  forty-nine. 

All  of  chapters  fifty-two,  one  hundred  and  twenty-seven,  one  hundred  and 
fhirty-onOi  one  hundred  and  thirty-nine,  and  one  hundred  and  sizty-seyen* 

Sections  one  and  four  of  chapter  two  hundred  and  fifty-one. 

All  of  chapter  three  hundred  and  sixty-six. 

All  of  chapter  four  hundred  and  seventy-nine,  except  section  forty-one 
thereof,  sections  forty-three  to  fifty-two  thereof,  both  inclusive,  and  sections 
fifty-four  and  fifty-five  thereof. 

All  of  chapter  six  hundred  and  sixteen. 

S2.  Repeal  by  last  preceding  eectton,  eflbct  o£  The  repeal,  by  the 
preceding  section,  of  the  portions  of  the  Revised  Sbttutes  and  of  the 
Code  of  Procedure  therein  specified,  effects  also  the  repeal  of  so  much  of  the 
existing  laws  as  expressly  amends  the  portions  so  repealed,  by  addins*  to  or 
otherwise  altering  the  text  thereof.  The  description  contained  in  the  last 
preceding  section  of  statutes,  other  than  the  Revised  Statutes  or  the  Code  of 
nocedure,  refers  to  the  statutes  as  they  appear  in  the  volumes  of  the  laws 
of  each  session,  printed  and  published  by  the  State  printer  until  the  year 
eighteen  hundred  and  forty-two,  and  after  that  year  under  the  direction  of 
the  Secretary  of  State. 

§  8.  QiiaUflcatlonB  la  relatloa  to  repeal  The  repeal,  effected  by  the 
first  section  of  this  act,  is  subject  to  the  following  qualifications : 

1.  It  does  not  render  ineffectual,  or  otherwise  impair,  any  proceeding  in 
an  action  or  special  proceeding,  taken,  according  to  any  provision  of  the 
existing  laws,  before  this  act  takes  effect ;  and,  where  it  would  render 
ineffectual,  or  otherwise  impair  such  a  proceeding,  that  provision  must  be 
deemed  to  remain  unrepealed,  for  the  purpose  of  avoiding  such  a  result. 

2.  It  does  not  affect  any  lawful  act  done,  or  right  accrued  or  established^ 
before  this  act  takes  effect ;  but  every  such  act  or  right  remains  as  valid  anot 
effectual  as  if  this  act  had  not  been  passed. 

3.  It  does  not  affect  any  offense  committed,  or  penalty  or  forfeiture 
incurred,  before  this  act  takes  effect ;  except  that  the  proceedings  in  a  civil 
action  or  special  proceeding,  brought  by  reason  thereof,  are  subject  to  the 
provisions  of  the  laws  in  force  after  that  time. 

4.  It  does  not  affect  the  jurisdiction,  power,  or  authority  of  any  <^urt  or 
judge  in  a  criminal  action  or  special  proceeding,  nor  does  it  affect  any  future 
proceeding,  taken,  according  to  the  existing  laws,  in  such  an  action  or  special 
proceeding,  except  as  otherwise  prescribed  in  subdivision  eighth  of  this  sec- 
tion, or  in  the  act  chapter  four  hundred  and  forty-nine  of  the  Taws  of  eighteen 
hundred  and  seventy-six,  entitled  '^An  act  explaining,  defining  and  regu- 
lating the  effect  and  application  of,  and  otherwise  relating  to,  the  act,  passed 
at  this  session,  of  the  Legislature,  entitled  ^Au  act  relating  to  courts,  officers 
of  justice  and  civil  proceedings.'  '* 

5.  It  does  not  affect  the  jurisdiction,  power  or  authority  of  the  court  of 
common  pleas  for  the  city  and  county  of  New  York,  in  an  appeal  from  a 
determination  of  the  marine  court  of  the  city  of  New  York,  or  of  a  district 
court  of  that  city,  or  any  proceeding  upon  such  an  appeal. 

6.  It  does  not  affect  the  power  or  authority  of  a  court,  other  than  the 
supreme  court,  a  superior  city  court,  the  marine  court  of  the  city  of  New 
York,  or  a  county  court,  in  an  action  or  special  proceeding  of  which  such  a 
court  retains  jurisdiction  under  the  laws  in  force  after  this  act  takes  effect ; 
nor  does  it  affect  any  future  proceeding  taken,  according  to  the  existing 
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laws,  in  such  an  action  or  special  proceeding,  except  as  otiierwise  presciibed 
in  the  act  specified  in  subdivision  fourth  of  this  section. 

7.  It  does  not  affect  the  jurisdiction,  power  or  authority  of  a  mayor's  or 
recorder's  court,  or  of  a  judge  thereof,  in  or  over  an  action  or  special  proceed* 
ing  commenced  in  such  a  court  before  this  act  takes  effect ;  nor  does  it  affect 
any  future  proceeding  taken,  according  to  the  existing  laws,  in  such  an 
action  or  special  proceeding,  except  as  otherwise  prescribed  in  tiie  act  speci* 
fled  in  subdivision  fourth  of  this  section. 

8.  It  does  not  affect  any  list  or  drawing  of  grand  or  petit  jurors,  or  the 
ballots  containing  their  names,  prepared  or  ma&  according  to  the  existing 
laws,  until  a  new  list  or  new  ballots  are  prepared,  or  a  new  arawing  is  made, 
as  prescribed  in  the  act,  chapter  four  hundred  and  forty-ei^ht  of  the  laws  of 
eighteen  hundred  and  seventy-six,  entitled  ''An  act  relating  to  courts,  offi- 
cers of  justice  and  civil  proceedings,"  and  in  the  act  spnecified  in  subdivision 
fourth  of  this  section.  Nor  does  it  affect  the  qualifications  or  exemptions  of 
grand  or  petit  jurors  until  the  provisions  of  those  acts  relating  to  the  same 
subjects  take  effect. 

0.  It  does  not  affect  an  execution  issued  out  of  a  court  of  record,  before, 
this  act  takes  effect ;  or  the  proceedings  taken  by  virtue  of  such  an  execu- 
tion, including  the  sale  of  property  and  the  redemption  of  real  property,  oh 
a  chattel  real,  sold  by  virtue  thereof.  All  such  proceedings  are  governed  by 
the  provisions  of  the  existing  laws  relating  thereto ;  wmch  provisions,  for 
that  purpose,  remain  in  force  as  if  this  act  had  not  been  passed. 

10.  It  does  not  affect  any  provisions  of  the  existing  laws  prescribing  the 
place  or  places  where  one  or  more  terms  of  a  court,  other  than  the  terms  of 
the  court  of  appeals,  or  the  general  terms  of  the  supreme  court,  must  or  may 
be  held. 

11.  Except  as  otherwise  prescribed  in  section  two  of  this  act,  the  repeal 
of  any  provisions  of  the  existing  laws,  which  has^  been  amended  by  a  sub- 
sequent provision  of  those  laws,  not  expressly  repealed  by  this  act,  does  not 
affect  the  subsequent  provision. 

12.  The  repeal  of  any  provision  of  the  existing  laws  does  not  revive  any 
law  repealed  by  the  latter. 

13.  The  repeal  of  a  law  heretofore  repealed  is  not  to  be  construed  as  a 
declaration  or  implication  that  the  repealed  law  has  been  in  force  at  any 
time  subsequent  to  the  formal  repeal. 

14.  The  repeal  of  a  portion  of  a  law  is  not  to  be  construed  as  reviving  any 
other  portion  of  that  law  which  has  been  expressly  or  impliedly  repealed  by 
a  law  subsequently  enacted. 

15.  Where  a  provision  of  the  existing  laws,  incorporated  into  or  adopted, 
or  otherwise  referred  to,  in  any  provision  of  the  existing  laws  remaining  in 
force  after  this  act  takes  effect,  is  repealed,  that  provision,  neverthefess, 
remains  in  force  for  the  purpose  to  which  it  is  so  referred  to,  and  for  no 
other,  except  that  where  it  has  been  revised  in  and  made  a  part  of  the  act 
chapter  four  hundred  and  forty-eight  of  the  laws  of  eighteen  hundred  and 
seventy-six,  entitled  '*An  act  relating  to  courts,  officers  of  justice  and  civil 
proceedings,"  the  reference  is  to  be  construed  as  applying  to  the  appropriate 
provisions  so  revised. 

16.  The  repeal  of  any  of  the  existing  laws  creating,  or  otherwise  relating 
to,  an  office  or  employment,  where  the  same,  or  a  corresponding  office  or 
employment  is  provided  for  or  recognized  in  the  act  spedned  in  subdivision 
fifteen  of  this  section,  or  in  any  of  me  existing  laws  remaining  in  force  after 
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this  act  takes  effect,  does  not  create  a  vacancy  therein,  or  affect  the  compen- 
flation  of  the  incumbent. 

17.  The  repeal  of  the  laws  oonferrinff  npon  a  graduate  of  the  law  depaxt- 
ment  of  the  University  of  Albany,  or  of  the  law  school  of  Columbia  College^ 
at  of  the  law  department  of  Hamilton  College,  or  of  the  law  department  of 
the  University  of  the  City  of  New  York,  the  right  to  be  admitted  to  prac- 
tice as  an  attorney  and  counsellor  at  law,  upon  the  production  of  his  diploma, 
does  not  affect  the  ri^ht  of  a  person  who  was  a  stoaent  in,  or  was  graauated 
by,  either  of  those  departments  or  schools,  on  or  before  the  first  day  of 
April,  eighteen  hundred  and  eightyy  to  be  so  admitted  at  any  time  within 
one  year  after  this  amendatory  act  takes  effect,  upon  his  complying  with  the 
existing  laws,  as  hertinafter  deflnedy  relating  to  the  admission  of  such  gradu- 
ate to  practice ;  twr  does  the  repeal  of  said  laws^  or  of  chapter  four  hundred  and 
eighi^'Siaf  of  the  laws  of  eighteen  hundred  and  seventy-onef  affect  the  right  of  any 
Mer  person^  who,  but  for  the  repeal  of  the  said  law  or  laws,  would  hate  been 
entitled  to  be  admitted  as  an  attorney  and  counsellor  at  taw,  at  any  time  on  or 
bqft»re  the  first  day  of  October,  eighteen  hundred  and  etghty^one,  lobe  so  admitted 
as  an  attorney  and  counsdlor  at  law,  within  one  year  after  this  amendatory  ad 
takes  effeet,  upon  his  complying  with  the  existing  laws,  as  defined  in  section  four 
of  ihe  act  as  hertby  amended,  relating  to  the  admission  of  such  a  graduate  or 
person  to  practice,  or  upon  the  production  of  a  license,  granted  to  any  such  person, 
by  the  supreme  court,  at  a  general  term  thereof,  permitting  such  person  to  practioe 
a<  an  attorney.    [This  subd.  thus  amended  by  L.  1881,  ch.  25.]  (a) 

g  4.  "  Biriflting  laws  "  defined.  The  term  *^  existing  laws,"  as  used  in 
this  act,  desi^ates  the  statutes  of  the  State  remaining  unrepealed  on  Hie 
day  before  this  act  takes  effect. 

§  5.  Act  takes  eflfect  September  1, 1877.  This  act  shall  take  effect 
on  the  first  day  of  September,  eighteen  hundred  and  seventy-seven. 

(a)  The  amendments  of  1881  consist  of  the  addition  (to  the  snbd.  as  orMnally  enacted)  of  the 
'words  in  italics.  By  f  8  of  the  act  of  1881,  it  takes  effect  immediately.  This  amendment,  as  the 
latest,  supersedes  the  following  acts,  each  of  wliioh  amended  this  sabdirision,  yis. :  L.  1S78.  ch.  US: 
li.  187»»  chs.  86k  as?  and  M0;  JU  1880,  oh.  6S.  ' 
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JU  1880,  CH.  245. 

AN  ACT  repealing  certain  acts  and  parts  of  acta. 

PiflBBD  May  10^  1880. 

2%0  People  cf  the  8uae  cfNew  Tcrk^  repreeentaA  in  Senate  and  ABsemblp^  da 
mmet  as  foUcwe  : 

SscrnoN  1 .  The  following  acts  and  parts  of  acts  heretofore  passed  b7  the 
Legislature  of  the  State  are  hereby  repealed,  namely : 

1.  Revised  Statates.    Of  the  first  part  of  the  Bevised  Statutes : 
(1.)  Title  fourth  of  chapter  fifth ;  except  sections  fourteen  and  fifteen  and 
article  fourth,  thereof. 

(2.)  The  following  portions  of  chapter  eighth : 
Sections  ten  to  fourteen,  both  inclusive,  of  title  fifth. 
All  of  title  soTenth. 


G.)  'Rtiee  twelfth  and  thirteenth  of  chapter  ninth* 


(4.)  The  final  clause  of  section  four  of  title  fourth  of  chapter  eigfateeiitt| 
beginning  with  the  words,  *^  and  whenever  any  inoorporatea  company  ahau 
have  remained.** 


2.  Revised  Statntea.    Of  the  second  part  of  the  Bevised  Statates: 

(1.)  The  following  portions  of  chapter  first : 

Sections  eighteen  to  twenty-four,  both  inclusive,  of  title  third* 

Sections  four,  five,  and  six,  of  title  fourth. 

Section  tluree,  and  sections  five  to  nine,  both  inclusive,  of  title  iUflb 

(2.^  The  following  portions  of  chapter  fifth : 

All  of  title  first ;  except  article  eighth  thereof. 

All  of  title  second. 

S.>  The  following  portions  of  chapter  sixth : 
II  of  titie  first,  except  sections  one,  two,  three,  four,  five,  twenty-one  and 
twenty-two,  sections  forty  to  fifty-three,  both  inclusive,  ana  sections  sixty- 
afaie,  seventy  and  seventy-one  thereoH 

All  of  title  second,  except  sections  three,  f oar,  five,  fifteen,  sixteen,  twenty* 
one,  twenty-seven,  twenty-eight,  twenty-nine,  thirty^wo,  thirty-three^ 
tUrty-fonr  and  sixty  thersot 
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The  following  portions  of  title  third,  namely :  Sections  seventeen,  eighteen, 
nineteen,  twenty,  twenty-one,  twenty-two,  thirty-one,  thirty-two,  and  thirty* 
eight ;  the  concluding  portion  of  section  thirty-nine,  beginning  with  the 
words  **  but  may  prove  such  notice ;"  sections  forty  to  forty-two,  Doth  inclu- 
sive ;  sections  fifty-two  to  fifty-six,  both  inclusive ;  the  concluding  portion 
of  section  fifty-eight,  as  amended  by  chapter  three  hundred  and  sixty-two 
of  the  laws  of  eighteen  hundred  and  sixty-three,  beginning  with  the  words: 
**  But  if  the  personal  estate ; "  all  of  sections  fifty-nine  to  seventy-four,  both 
inclusive,  ana  sections  eighty,  eighty-one,  eighty-two  and  eighty-three. 

All  of  title  fourth,  except  sections  fifty-fivQ  and  fifty-eight  thereof. 

All  of  title  fifth,  except  sections  one  to  six,  both  inclusive,  and  sectioiL 
twenty-three  thereof. 

^)  The  following  portions  of  chapter  eighth : 

All  of  title  first,  except  article  first  thereof,  and  section  forty-nine  theread 

All  of  title  third,  except  sections  one,  two,  three,  twenty  and  twenty-one, 
thereof. 

8.  Revised  Statates.  The  third  part  of  the  Revised  Statutes,  except  the 
following  portions  thereof: 

(1.)  Of  chapter  first. 

Articles  first  and  second  of  title  first. 

Sections  twenty-eight  to  forty-four,  both  inclusive,  of  title  fourth. 

Sections  four,  five,  six,  seven,  twenty-one,  twenty-four,  twenty-five,  twenty- 
eeven,  twenty-eight  and  twenty-nine  of  title  fifth;  so  much  of  section 
twenty  as  fixes  the  places,  where  the  courts  of  common  pleas  and  general 
sessions  shall  be  hela ;  and  so  much  of  sections  eleven  and  fourteen  tnereof^ 
as  relate  to  courts  of  general  sessions. 

(2.)  Of  chapter  second. 

Sections  twenty-three,  twenty-four,  two  hundred  and  thirty-one,  two  hun- 
dred and  sixty-eight,  two  hundred  and  sixty-nine,  and  two  hundred  and 
seventy  of  title  fourth. 

(3.)  Of  cbapt/or  third. 

Sections  forty,  forty-one,  forty-four,  forty-five  and  forty-eight,  and  sec- 
tions fifty-four  to  sixty-one,  both  inclusive,  of  title  second. 

(4.)  Of  chapter  seventh. 

Section  sixty-three  to  seventy,  both  inclusive,  of  title  third. 

(5.)  Of  chapter  eighth. 

Sections  one,  two,  eleven,  seventeen  and  eighteen  of  title  third. 

The  following  portions  of  title  fourth,  namely :  Section  forty-two,  which  is 
hereby  made  applicable  to  a  permanent  receiver  appointed  as  prescribed  in 
section  seventeen  hundred  and  eighty-eight  of  the  Code  of  Civil  Procedure; 
sections  sixty-six  to  eighty-nine,  both  inclusive,  which  are  hereby  made 
applicable  to  a  receiver  appointed  as  prescribed  in  section  twenty-four  hun- 
dred and  twenty-nine  of  the  Code  of  Civil  I^rocedure ;  and  sections  one  hon* 
died  and  two  to  one  hundred  and  six,  both  inclusive. 

AH  of  title  eleventh. 

All  of  title  sixteenth. 

Sections  twenty-seven,  twenty-eight,  twenty-nine,  thirty,  thirty-two  and 
thirty-five,  of  title  seventeenth. 

(8.)  Of  chapter  tenth. 

Sections  one,  forty-one,  forty-two,  and  fifty-one,  of  title  third. 

Sections  one,  two  and  four,  of  title  third. 

4  Pleadings  and  proceedings  of  the  oonrta  of  tUa  State.    The  aet 

entitled  ^' An  act  to  simplify  and  abridge  the  practice,  pleadings  and  pro- 
of the  cwata  ^  this  State,"  passed  April  twelfth,  eighteen  hnn* 
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dred  and  forty-eight ;  being  chapter  three  hundred  and  seventy-nine  of  the 
laws  of  eighteen  hundred  and  forty-eight,  and  the  act  amending  the  same, 
being  chapter  four  hundred  and  thirty-eight,  of  the  laws  of  eighteen  hun- 
dree  and  forty-nine,  otherwise  called  the  Code  of  Procedure. 

6.  1813.    Of  the  revised  .aws  of  elghtedn  hundred  and  thirteen  : 
The  following  portions  ef  chapter  eighty-six,  entitled  "  An  act  to  reduce 
several  laws,  relating  particularly  to  tlie  city  of  New  York,  into  one  act," 
passed  April  ninth,  eighteen  hundred  and  thirteen,  namely :  sections  eighty- 
five  to  one  hundred  and  forty-five,  both  inclusive. 

6.  1825.    Of  the  laws  of  eighteen  hundred  and  twenty-five  ; 
Chapter  one  hundred  and  seventy-nine. 

7.  1829.    Of  the  laws  of  eighteen  hundred  and  twenty-nine : 
Chapter  one  hundred  and  eighty-three. 

8.  1830.    Of  the  laws  of  eighteen  hundred  and  thirty 

Chapters  twenty-four,  seventy-six,  seventy-eight,  eighty-four,  one  him* 
dred  and  eighty-five,  one  hundred  and  eighty-six  and  two  hundred  and 
fifty-two. 

9.  1831.    Of  the  laws  of  eighteen  hundred  and  thirty-one : 

Chapters  twenty-four,  one  hundred  and  thirty-three,  two  hundred,  and 
two  hundred  and  seventeen. 
Section  two  of  chapter  two  hundred  and  thirty-seven. 
All  of  chapters  two  hundred  and  eighty-seven  and  three  hundred* 

10.  1832.    Of  the  laws  of  eighteen  hundred  and  thirty-two : 
Chapters  seven,  nine^  two  hundred  and  eleven,  and  two  hundred  and 

ninety-five.  ^ 

11.  1833.    Of  the  laws  of  eighteen  hundred  and  thirty-three : 
Chapters  forty-two,  fifty-two,   two  hundred,  two  hundred  and  twenty- 1 

three,  two  hundred  and  twenty-seven,  and  two  hundred  and  seventy-one.     \ 

12.  1834.    Of  the  laws  of  eighteen  hundred  and  thirty-four  : 
Chapters  eighty-eight,  one  hundred  and  seventy,  two  hundred  and  thirty* 

five,  two  hundred  and  forty-five,  and  three  hundred  and  eight. 

13.  1836.    Of  the  laws  of  eighteen  hundred  and  thirty-six : 
Chapters  three  hundred  and  eighty-five,  and  five  hundred  and  twenty-edz. 

14.  1837.    Of  the  laws  of  eighteen  hundred  and  thirty-seven : 
Chapters  two  hundred  and  forty,  three  hundred  and  sixty-seveni  fonrlmife* 

dred  and  eighteen,  and  four  hundred  and  sixty. 
Sections  three  and  four  of  chapter  four  hundred  and  sixty-one. 
Section  one  of  chapter  four  hundred  and  sixty-five. 

15.  1838.    Of  the  laws  of  eighteen  hundred  and  thirty-eight : 
Chapters  one  hundred  and  thirty-eight,  one  hundred  and  forty-nine,  two 

hundred  and  twelve,  two  hundred  and  forty-three,  and  two  hundred  and 
fifty-seven. 

16.  1839.    Of  the  laws  of  eighteen  hundred  and  thirty-nine : 
Chapters  eighty-six,  one  hundred  and  three,  three  hundred  and  forty^two^ 

and  three  hundred  and  forty-three. 

17.  1840.    Of  the  laws  of  eighteen  hundred  and  forty : 

Chapters  sixty-five,  one  hundred  and  sixty-five,  one  hundred  and  eeventy* 
seven,  and  two  hundred  and  twenty-five. 
Section  two  of  chapter  two  hundred  and  thirty-eight. 
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AH  of  chapters  two  hundred  and  thirty-nine,  three  hundred  and  eeren* 
teen,  three  hundred  and  forty-two,  three  hundred  and  forty-eeven,  three 
hundred  and  seventy-seven,  three  hundred  and  seventy-nine,  three  hundred 
and  eighty-four,  and  three  hundred  and  eighty- 


18.  1841.    Of  the  laws  of  eighteen  hundred  and  forty-one : 

Chapters  thirty-eigh^,  one  hundred  and  twenty-nine,  one  hundred  and 
thirty-eight,  one  hundred  and  forty-one,  two  hun<ued  and  fifty-eeven,  and 
three  hundred  and  twenty-one. 

19.  1842.    Of  the  laws  of  eighteen  hundred  and  forty-two 

Chapters  one  hundred  and  seven,  one  hundred  and  ninety-BOveiit  two 
hundred  and  forty,  and  two  hundred  and  seventy-seven. 

20.  1843i    Of  the  laws  of  eighteen  hundred  and  forty-three: 
Chapters  one  hundred  and  twenty-one  and  one  hundred  and  seventy-two. 
Sections  one,  three  and  four  of  chapter  one  hundred  and  seventy-eeven. 
AH  of  chapter  two  hundred  and  one. 

21.  1844.    Of  the  laws  of  eighteen  hundred  and  forty-four : 

Chapters  eleven,  thirty-two,  one  hundred  and  four,  one  hundred  and 
twenty-seven,  two  hundred  and  seventy-three,  three  hundred,  and  three 
hundred  and  twelve. 

Sections  two  and  sixteen  of  chapter  three  hundred  and  nineteen. 

All  of  chapter  three  hundred  and  forty-six. 

22.  1845.    Of  the  laws  of  eighteen  hundred  and  forty-five: 

Chapters  one  hundred  and  twelve,  two  hundred  and  ten,  two  hundred  and 
fourteen,  and  two  hundred  and  forty-two. 
Section  three,  of  chapter  two  hundred  and  ninety-one. 
All  of  chapter  three  hundred  and  forty-eight. 

23.  1846.    Of  the  laws  of  eighteen  hundred  and  forty-six : 

Chapters  one  hundred  and  forty,  one  hundred  and  fifty-nine,  one  hundred 
and  eighty-two,  two  hundred  and  nine,  two  hundred  and  seventy-four,  two 
hundred  and  seventy-six,  and  two  hundred  and  eighty-eight. 

24.  1847.    Of  the  laws  of  eighteen  hundred  and  forty-seven : 
Chapters  five,  and  one  hundred  and  nineteen. 

Sections  seven,  eleven,  twelve,  thirteen  and  fourteen  of  chapter  two  hun- 
dred and  seventy-seven. 

All  of  chapter  two  hundred  and  eighty ;  except  tbe  following  portions 
thereof,  namely :  Article  first  and  article  fifth ;  and  sections  twenty-five  and 
fiixty-five. 

All  of  chapters  two  hundred  and  ninety-eight,  three  hundred  and  twenty- 
nine,  three  hundred  and  thirty-seven,  three  hundred  and  thirty-nine,  three 
hundred  and  fifty-two,  three  hundred  and  fifty-three,  three  hundred  and 
sixty-six,  four  hundred  and  thirty,  four  hundred  and  fifty,  four  hundred 
and  sixty-two  and  four  hundred  and  sixty-four. 

All  of  chapter  four  hundred  and  seventy,  except  sections  twenty-siXf 
thirty-three  and  thirty-five  thereof. 

25.  1848.    Of  the  laws  of  eighteen  hundred  and  fortv-eight : 
Chapters  twenty-eight,  thirty-five,  forty-eight,  fifty,  mty-threOi  one  hun- 
dred and  seventy,  and  one  hundred  and  eighty-five. 

Section  one  of  chapter  one  hundred  and  ninety-seven. 

All  of  chapter  three  hundred  and  twelve. 

Section  two  of  chapter  three  hundred  and  seventy-foor. 
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26.  1849.    Of  the  laws  of  eighteen  hundred  and  forty-nme ; 
Chapters  twenty-two,  thirty  and  seventy-six. 

All  of  chapters  one  hundred  and  seventy-three  and  one  hundred  and 
seventy-six. 

Section  one  of  chapter  two  hundred  and  fifty-nine. 

All  of  chapters  two  hundred  and  fifty-eight,  three  hundred  and  flffc^- 
seven,  three  hundred  and  eighty,  four  hundred  and  thirty-eight,  and  four 
hundred  and  thirty-nine. 

27.  1850.    Of  the  laws  of  eighteen  hundred  and  fifty : 
Chapters  eighty-two  and  ninety-four. 

Sections  one,  two,  three,  four,  nine,  ten  and  eleven  of  chapter  one  hundred 
and  thirty-eight. 

Ail  of  chapters  one  hundred  and  fifty,  one  hundred  and  sixty-two,  one 
hundred  and  ninety-four,  two  hundred  and  ten,  and  two  hundred  and 
twenty-five. 

28.  1851.    Of  the  laws  of  eighteen  hundred  and  fifty-one : 

Chapters  two  hundred  and  seventy-seven  and  four  hundred  and  fifty-fiwt, 

29.  1852.    Of  the  laws  of  eighteen  hundred  fifty-two : 
Section  one  of  chapter  seventy-one. 

All  of  chapters  one  hundred  and  seventy-five  and  two  hundred  and  sev- 
enty-seven. 

All  of  chapter  three  hundred  and  eighty-nine,  except  sections  one,  twi>, 
three  and  five  thereof. 

80.  1863.    Of  the  laws  of  eighteen  hundred  and  fifty-three : 

Chapters  one  hundred  and  fifty-three,  two  hundred  and  thirty-eight,  cdx 
hundred  and  seventeen,  and  six  hundred  and  forty-eight. 

81.  1854.    Of  the  laws  of  eighteen  hundred  and  fifty-four: 

All  of  chapter  ninety-six,  except  section  six,  and  sections  thirty  to  thirty* 
nine  thereof,  both  inclusive. 
All  of  chapters  one  hundred  and  sixteen  and  one  hundred  and  thirty. 
All  of  chapters  two  hundred  and  six  and  two  hundred  and  seventy. 

82.  1855.    Of  the  laws  of  eighteen  hundred  and  fifty-five : 
Chapter  eighty-five. 

Sections  one  and  two  of  chapter  two  hundred  and  two. 
All  of  chapter  five  hundred  and  eleven. 

83.  1857.    Of  the  laws  of  eighteen  hundred  and  fifty-seven : 
Chapter  one  hundred  and  seventy-three. 

All  of  chapter  two  hundred  and  ninety-five,  except  section  seven  thereof* 

All  of  chapter  three  hundred  and  eight. 

Sections  three,  ten,  fifteen,  fifty-one,  and  seventy-six,  of  chapter  three 
hunted  and  forty-four. 

All  of  chapters  five  hundred  and  twelve,  six  hundred  and  seventy-nine^ 
and  seven  hundred  and  seventy-five. 

34.  185&    Of  the  laws  of  eighteen  hundred  and  fifty-eight : 
Chapters  one  hundred  and  seventy-six,  and  two  hundred  and  thirteen. 
Section  three  of  chapter  three  hundred  and  fourteen. 
Sections  two  to  six,  both  inclusive,  of  chapter  three  hundred  and  thirty* 
four. 

85.  1859.    Of  the  laws  of  eighteen  hundred  and  fifty-nine : 
Chapters  one  hundred  and  seventy-four,  two  hundred  and  fifty-two,  and 
two  hundred  and  sixty-two. 
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Section  one  of  chapter  three  hundred  and  eighty-nine. 

36.  1860.    Of  the  laws  of  eighteen  hundred  and  sixty : 

Chapter  eighty. 

Section  seven  of  chapter  ninety. 

All  of  chapters  one  hundred  and  thirty-one,  one  hundred  and  thirty-aix, 
one  hundred  and  seventy-three,  four  hundred  and  three,  and  four  hundred 
and  twenty-seven. 

Sections  one  and  two  of  chapter  four  hundred  and  ninety-three. 

87.  1861.    Of  the  laws  of  eighteen  hundred  and  sixty-one. 
Chapters  eleven  and  twelve. 

88.  1862.    Of  the  laws  of  eighteen  hundred  sixty-two : 

Sections  three,  five  and  seven  of  chapter  one  hundred  and  seventy-two. 

All  of  chapter  two  hundred  and  twenty-nine. 

So  much  of  chapter  three  hundred  and  thirty-seven  as  relates  to  justices 
of  the  peace  exercising  civil  jurisdiction. 

The  first  clause  of  section  one  of  chapter  three  hundred  and  eighty-nine, 
ending  with  the  words  '^  amount  demanded  or  recovered  does  not  exceed  five 
liundred  dollars." 

All  of  chapter  four  hundred  and  fifty-nine. 

The  following  portions  of  chapter  four  hundred  and  eighty-four,  namely: 

So  much  of  section  three  and  seventeen  as  relates  to  the  marine  court  of 
the  city  of  New  York. 

89.  1863.    Of  the  laws  of  eighteen  hundred  and  sixty-three : 

Sections  one,  two,  five,  six  ana  nine,  of  chapter  three  hundred  and  sixty- 
two. 

All  of  chapter  four  hundred  and  three. 

40.  1864.    Of  the  laws  of  eighteen  hundred  and  sixty-four : 
,     Chapter  fifty-three. 

Sections  one  to  eleven,  both  inclusive,  of  chapter  seventy-one. 

All  of  chapters  two  hundred  and  nineteen,  three  hundred  and  eleven,  three 
liundred  and  seventy-one,  four  hundred  and  eleven,  four  hundred  and  seyen- 
teen,  and  five  hundred  and  forty-five. 

41.  1865.    Of  the  laws  of  eighteen  hundred  and  sixty-five : 

Chapters  eighty-one,  three  hundred  and  fifty-seven,  four  hundred  and 
thirty-six,  six  hundred  and  sixteen,  and  seven  hundred  and  thirty-three. 

42.  1866.    Of  the  laws  o^  eighteen  hundred  and  sixty-six : 
Chapters  three  hundred  and  seven,  and  six  hundred  and  thirty-six. 
Sections  one,  two,  six,  seven,  nine  and  ten,  of  chapter  six  hundbred  and 

ninety-two. 

All  of  chapters  seven  hundred  and  one  and  seven  hundred  and  fifty- 
eight. 

48.  1867.    Of  the  laws  of  eighteen  hundred  €md  sixty-seven : 

Chapters  one  hundred  and  ten,  five  hundred  and  sixteen,  and  six  hundred 
and  fifty-eight. 

Section  one,  sections  seven  to  ten,  both  inclusive,  and  section  sixteen  of 
chapter  seven  hundred  and  eighty-two. 

AH.  of  chapter  eight  hundred  and  fourteen. 

44.  1868.    Of  the  laws  of  eighteen  hundred  and  sixty-eight : 
Chapters  five  hundred  and  ninety-four,  eight  hundred  ana  fooTi  and  eight 
hundred  and  twenty-eight. 
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45.  1869.    Of  the  laws  of  eighteen  handled  and  Edztv-nine : 
Chapters  one  hundred  and  nfty-seveny  two  handred  and  forty-Edx,  two 

bundled  and  sixty,  four  hundred  and  twenty-four,  and  four  handred  and 
thirty-three. 

Section  four  of  chapter  five  hundred  and  sizty-nine. 

All  of  chapters  six  hundred  and  twentynseven,  seven  hundred  and  thirty- 
eightand  seven  hundred  and  forty-eight. 

So  much  of  section  one  of  chapter  eight  hundred  and  twenty  as  amends 
sections  six  and  seven  of  chapter  six  hundred  and  ninety-two  of  the  laws  of 
eighteen  hundred  and  sixty-six. 

All  of  chapters  eight  hundred  and  thirty-one  and  eight  handred  and 
forty-five. 

46.  1870.    Of  the  laws  of  eighteen  hundred  and  seventy : 
Chapters  twenty,  thirty-seven  and  fifty-nine. 

Section  two  of  chapter  seventy-four. 

All  of  chapter  seventy-eight. 

Sections  one,  two  and  three  of  chapter  one  hundred  and  fifiy-one. 

All  of  chapters  one  hundred  and  seventy,  three  hundred  and  fifty-nine, 
three  hundred  and  ninety-four,  four  hundred  and  sixty-seven,  seven  hun« 
dred  and  six,  and  seven  hundred  and  seventeen. 

47.  1871.    Of  the  laws  of  eighteen  hundred  and  seventy-one : 
Chapters  two  hundred  and  nineteen,  three  hundred  and  sixty-one,  four 

hundred  and  fifteen,  and  four  hundred  and  eighty-two. 

Sections  one  to  seven,  both  inclusive,  of  chapter  four  handred  and  ninety« 
two. 

All  of  chapters  six  handred  and  three,  seven  hundred  and  ninety-nine, 
and  eight  hundred  and  thirty-four. 

Sections  seven  and  eight  of  chapter  eight  hundred  and  fifty-nine. 

All  of  chapters  eight  hundred  and  seventy-four  and  nine  hundred  and 
thirty-six. 

48.  1872.  Of  the  laws  of  eighteen  hundred  and  seventy-two: 
Chapters  twenty-six,  ninety-two,  and  one  hundred  and  sixty-one. 

All  of  chapter  four  hundred  and  thirty-ei^ht,  except  so  much  thereof  as 
relates  to  criminal  courts,  or  to  district  courts  m  the  city  of  New  York. 

All  of  chapters  six  hundred  and  twenty-nine,  six  hundred  and  eighty, 
six  hundred  and  ninety-three,  and  seven  hundred  and  seventy-six. 

49.  1873.  Of  the  laws  of  eighteen  hundred  and  seventy-three : 
Sections  one  and  three  of  chapter  sixty-one,  as  the  latter  section  is 

amended  by  chapter  one  hundred  and  seventy-one  of  the  laws  of  eighteen 
hundred  and  seventy-four. 

All  of  chapters  seventy,  one  hundred  and  eighty-two,  two  hundred  and 
eleven,  and  five  hundred  and  fifty-two. 

The  concluding  portion  of  section  one  of  chapter  five  hundred  and  eighty* 
three,  beginning  with  the  words,  "  and  shall  have  the  same  remedies  to 
recover." 

60.  1874.  Of  the  laws  of  eighteen  hundred  and  seventy-four. 

Chapters  nine,  fifty-four,  one  hundred  and  twenty-seven,  one  handred 
and  fifty-six,  two  hundred  and  fifty-eight,  two  hundred  and  sixty-seven^ 
and  four  hundred  and  thirty-seven. 

Section  thirty-eight  of  title  one,  and  all  of  title  two  of  chapter  foar  him« 
dred  and  forty-six. 
AU  of  chapter  four  hundred  and  flfty-dz» 
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All  of  section  one  of  chapter  four  hundred  and  sudy,  except  the  last 
tence  thereof,  beginning  with  the  words,  "  every  juror  shall  receive." 

AH  of  chapters  five  hundred  and  twenty-four,  and  five  hundred  and  foorty- 
five. 

51.  187S.    Of  the  laws  of  eighteen  hundred  and  seventy-five : 

Chapters  forty-nine,  three  hundred  and  thirty-five,  four  hundred  and 
twenty-eight,  and  four  hundred  and  forty-two. 

All  of  chapter  four  hundred  and  seventy-nine,  ezoept  section  fifty-foor 
thereof. 

All  of  chapters  five  hundred  and  nineteen,  six  hundred  and  twenty-thiee, 
six  hundred  and  twenty-five,  and  six  hundred  and  thirty. 

62.  1876.    Of  the  laws  of  eighteen  hundred  and  seventy-six : 

Chapters  one  hundred  and  eighteen,  and  one  hundred  and  thirty-aiz. 

That  portion  of  section  five  of  chapter  one  hundred  and  ninety-six,  as 
amended  by  chapter  one  hundred  and  ninety-two  of  the  laws  of  eighteen 
hundred  and  seventy-seven,  which  follows  the  words,  "  at  nine  o'clock  in 
the  forenoon.*' 

All  of  chapter  two  hundred  and  five. 

Section  two  of  chapter  two  hundred  and  sixtynseven. 

All  of  chapters  two  hundred  and  seventy-eight,  and  two  hundred  and 
ninety-nine. 

Sections  one  and  two  of  chapter  three  hundred  and  thirty-eight. 

Sections  one,  three  and  four  of  chapter  four  hundred  and  thirteen. 

All  of  chapters  four  hundred  and  twenty-six,  four  hundred  and  thirty* 
one,  four  hundred  and  forty-two,  and  four  hundred  and  forty-nine. 

53.  1877.    Of  the  laws  of  eighteen  hundred  and  seventy-seven : 
Chapters  one  hundred  and  eighty-seven,  two  hundred  and  six,  two  hun- 
dred and  seventy-four,  and  two  hundred  and  eighty-five. 

54.  1878.    Of  the  laws  of  eighteen  hundred  and  seventy-eight : 
Chapters  thirty-three,  one  hundred  and  twenty-nine,  and  one  hunclred 

and  seventy-five. 

Sections  one,  two  and  five  of  chapter  one  hundred  and  eighty-six. 

Section  two  of  chapter  two  hundred  and  ninety-eight. 

All  of  chapter  three  hundred  and  twenty-four. 

65.  So  much  of  everv  provision  of  the  existing  laws,  not  previously  speci- 
fied in  this  section,  relating  to  fees  or  other  compensation  of  an  officer  or 
other  person,  as  Is  inconsistent  with,  or  the  subject-matter  whereof  is,  fally 

frovided  for  in  the  Code  of  Civil  Procedure,  whether  such  provision  has  been 
eretofore  generally  repealed  or  not. 

t2.  The  repeal,  by  the  last  preceding  section  of  the  Code  of  Procedure, 
of  the  portions  of  the  Revised  Statutes  therein  specified,  effects  also 
the  repeal  of  all  of  the  existing  laws  which  expressly  amend  the  said  Code 
of  Procedure  or  the  portions  of  the  Revised  Statutes  so  repealed,  by  addinff  to 
or  otherwise  altering  the  text  thereof.  The  description  contained  in  Uieuifit 
preceding  section  of  statutes,  other  than  the  revised  laws  of  eighteen  hundred 
and  thirteen,  or  the  Revised  Statutes,  refers  to  the  statutes  as  they  appear  in 
the  volumes  of  the  laws  of  each  session,  printed  and  published  by  the  State 
printer  until  the  year  eighteen  hundred  and  forty-two,  and  after  that  year 
under  the  direction  of  the  Secretary  of  State. 

3.  The  repeal  effected  by  the  first  section  of  this  act  is  subject  to  the 
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owing  qualifications : 
1.  It  does  not  render  ineffectual,  or  otherwise  impair  any  proceeding  in  an 

730 


Ch.  245.  REPEALING  ACT.  §  S. 

action  or  special  im)ceecling  Imd  or  taken  puremant  to  law  before  this  act 
takes  effect ;  and  where  the  repeal  of  a  provision,  specified  in  that  section, 
would  render  ineffectual,  or  otnerwise  impair,  such  a  proceeding,  that  pro- 
vision must  be  deemed  to  remain  unrepealed,  for  the  purpose  of  avoiding  such 
result. 

2.  It  does  not  affect  any  other  lawful  act  done,  or  right,  defence  or  limita- 
tion,  lawfully  accrued  or  established^  before  this  act  takes  effect;  and  every 
such  right  or  act  remains  as  valid  and  effectual  as  if  this  act  had  not  been 
passed.  But  this  subdivision  does  not  apply  to  a  case  provided  for  in  chap- 
ter fourth  of  the  Code  of  Civil  Procedure. 

8.  It  does  not  affect  any  offence  committed,  or  penalty  or  forfeiture  incu^ 
red,  before  this  act  takes  effect,  except  that  the  proceemngs  in  a  civil  action 
or  special  proceeding,  brought  b^  reason  thereof,  are  subject  to  the  provi- 
sions of  the  laws  in  force  auer  this  act  takes  effect. 

4  It  does  not  affect  the  jurisdiction,  power  or  authority  of  any  court  or 
judge,  in  a  criminal  action  or  a  criminal  special  proceeding,  nor  does  it  affect 
any  future  proceeding,  taken  according  to  the  existing  laws,  in  such  an  action 
or  special  proceeding,  except  as  otherwise  prescribed  in  subdivision  sixth  of 
this  section,  or  implied  in  chapter  twenty-second  of  the  Code  of  Civil 
Procedure. 

6.  It  does  not  affect  the  power  or  authority  of  a  court  other  than  the 
supreme  court,  a  superior  city  court,  the  marine  court  of  the  city  of  New  York, 
or  a  county  court,  in  an  action  or  special  proceeding,  of  which  such  a  court 
retains  jurisdiction,  under  the  laws  in  lorce,  after  this  act  takes  effect ; 
nor  does  it  affect  any  future  proceeding  taken  pursuant  to  law,  in  such  an 
action  or  special  proceeding,  except  as  otherwise  implied  in  the  Code  of  Civil 
Procedure. 

6.  It  does  not  affect  the  power,  authority  or  jurisdiction  of  the  county  court 
respecting  ferries,  fisheries,  turnpike-roads,  wrecks,  physicians,  habitual 
drunkards,  the  removal  of  occupants  from  State  lands,  the  laying  out  of  rail- 
roads through  Indian  lands,  and  upon  appeal  from  the  determinations  of  com- 
missioners of  highways,  and  all  other  powers  and  jurisdiction  specially  con- 
ferred by  any  statute  remaining  unrepealed  after  this  act  takes  effect  upon 
the  late  court  of  common  pleas  of  the  county  or  tiie  county  court,  and  to  pre* 
scribe  the  manner  of  exercising  such  jurisdiction,  where  the  provisions  of  any 
statute  are  inconsist.ent  with  the  organization  of  the  county  court. 

7.  It  does  not  affect  any  provision  of  the  existing  laws  relating  to  the  di» 
trict  courts  of  the  city  of  New  York,  or  costs  or  lees  or  proceedings  in,  or 
appeals  from,  those  courts,  or  the  appointment,  tenure  of  office,  duty,  or 
compensation  of  stenographers  in  those  courts,  except  so  far  as  the  subject 
thereof  is  expressly  regulated  or  provided  for  in  the  Code  of  Civil  Procedure. 

8.  It  does  no  affect  the  right  of  a  prevailing  party  to  recover  the  fees  of 
referees  and  witnesses  and  his  other  necessary  disbursements  upon  the  ref- 
erence of  a  claim  against  a  decedent,  as  provided  in  those  portions  of  the 
Bevised  Statutes  left  unrepealed  after  this  act  takes  effect. 

9.  Except  as  otherwise  prescribed  in  section  two  of  this  act,  the  repeal  of 
any  provision  of  the  existing  laws,  which  has  been  amended  by  a  subsequent 
provision  of  those  laws,  not  expressly  repealed  by  this  act,  does  not  affect  the 
subsequent  provision. 

10.  The  repeal  of  any  provision  of  the  existing  laws  does  not  revive  any  law 
repealed  by  the  latter. 

11.  The  repeal  of  a  law  heretofore  repealed  is  not  to  be  construed  as  a 
declaration  or  implication  that  the  repealea  law  has  been  in  force  at  any  time 
subsequent  to  the  former  repeal. 

12.  The  repeal  of  a  portion  of  a  law  is  not  to  be  construed  as  reviving  any 
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other  porfcion  of  that  law  which  has  been  expressly  or  impliedly  repealed  by 
a  law  subsequently  enacted. 

13.  Where  a  provision  of  the  existing  laws,  incorporated  into  or  adopted 
or  otherwise  referred  to  in,  any  other  provision  of  the  existing  laws  remaining 
in  force  after  this  act  takes  effect,  is  repealed  the  former  provision,  never- 
theless, remains  in  force  for  the  purpose  for  which  it  is  so  referred  to,  and 
for  no  other;  except  that  where  it  has  been  revised  in,  and  made  a  part  of, 
the  Code  of  Civil  Procedure,  the  reference  is  to  be  construed  as  applying  to 
the  appropriate  provision  so  revised. 

14.  The  repeal  of  any  of  the  e2dsting  laws  creating  or  otherwise  relating  to 
an  office  or  employment  where  the  same  or  a  corresponding  office  or  empfoy- 
ment  is  provided  for  or  recognized  in  the  Code  of  Civil  Procedure,  or  in  any 
other  of  the  existing  laws  remaining  unrepealed  after  this  act  takes  effect, 
does  not  create  a  vacancy  therein,  nor  does  such  repeal,  except  as  otherwise 
prescribed  in  subdivision  fifty-fifth  of  section  first  of  this  act,  abolish,  dimin- 
ish or  otherwise  affect  the  salary,  fees  or  other  compensation  of  the  incam- 
bent,  or  the  time  or  manner  of  the  payment  thereof,  or  the  fund  out  of  which, 
or  officer  by  whom  they  are  paid,  as  regulated  by  the  laws  so  repealed,  or 
the  laws  remaining  unrepealed ;  nor  does  this  act  affect  any  provision  of  the 
existing  laws,  which  requires,  in  the  city  of  New  York,  a  party  filing  a  first 
note  of  issue  of  fact  in  the  supreme  court  or  a  superior  city  court  to  pay  any 
sum  to  the  clerk ;  or  which  relates  to  the  accounting  for,  application  and  dis- 
position of,  the  sums  so  paid. 

§  4.  The  term  "  existing  laws,"  as  used  in  this  act,  designates  the  statutes 
of  the  State  remaining  unrepealed  on  the  day  before  this  act  takes  effect. 

§  6.  This  act  shall  take  effect  on  the  first  day  of  September,  eighteen 
hundred  and  eighty. 

Statb  of  New  York,  \ 

Office  of  the  Secretary  of  State.  5  **' 

I  have  compared  the  preceding  with  the  original  law  on  file  in  this  office,  and  do  hereby 
certify  that  the  Bame  is  a  correct  traoflcript  therefrom  and  of  the  whole  of  said  original 
law.  JOSEPH  B.  CARR, 

^Secretary  of  State. 
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§  1.  Chapter  one  hundred  and  seventy-eight  of  the  laws  of  eighteen 
hundred  and  eighty,  entitled  "An  act  supplemental  to  the  Code  of  Civil 
Procedure,"  shall  not  be  printed  or  publiBhed  for  the  use  of  the  State,  or  of 
any  State  department,  or  State  officer,  or  otherwise  in  any  manner,  at  the 
expense  of  the  State,  except  in  the  volumes  containing  the  laws  of  this  session 
of  the  Legislature,  to  be  printed  and  published  as  prescribed  by  law ;  nor 
shall  it  be  printed  or  published  in  any  newspaper  at  the  expense  of  the 
8tate,  or  of  any  county,  but  the  same  and  the  sections  amended  by  said 
act,  and  also  any  other  acts  which  may  be  passed  at  this  session  amending 
the  same,  shall  be  printed  and  published  in  a  separate  volume  of  the  session 
laws,  which  shall  contain  no  other  laws.  The  said  supplemental  act  shall  be 
separately  indexed  at  the  end  of  the  said  volumOi  but  the  other  act  or  acts 
in  the  said  volume  shall  not  be  indexed. 


L.  1881,  OH.  40. 


AN  ACT  in  relation  to  surrogates'  courts. 

Paaaed  March  18, 1881. 

§  1.  When  an  appeal  shall  be  or  has  been  been  taken  after  the  first  day 
of  September,  eighteen  hundred  and  eighty,  from  any  order,  decree  or 
determination  made  or  rendered  in  a  surrogate's  court,  in  any  matter  or  pro- 
ceeding commenced  before  the  first  day  of  September,  eighteen  hundred 
and  eighty,  the  said  appeal  shall  be  heard  upon  a  case  to  be  made  and  set- 
tled, as  provided  by  section  two  thousand  five  hundred  and  seventy-six  of 
the  Code  of  Civil  F^edure ;  but  if  on  any  such  appeal  taken  before  the 
passage  of  this  act  the  case  has  been  made  and  settled,  or  the  appeal  per- 
fected according  to  and  in  conformity  with  the  laws  and  practice  regulating 
appeals  from  orders,  sentences  or  decrees  of  surrogates'  courts  in  force  in 
the  state  on  the  thirty-first  day  of  August,  eighteen  hundred  and  eighty, 
then  such  appeals  and  settlement  of  the  case  thereon  shall  be  valid  and  such 
appeals  shall  be  heard  and  decided  in  conformity  to  the  laws  and  practice 
regulating  appeals  from  orders,  sentences  and  decrees  of  surrogates'  courts 
in  force  in  this  state  on  the  thirty-first  day  of  August,  eighteen  hundred 
and  eighty. 

§  2.  This  act  shall  take  eftect  immediately. 
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to  be  made  and  filed  yearly  in  surrogate's  office • 2842 

affidavit  to  be  annexed  thereto 2848 
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id.;  on  petition  01  such  trustee 2810 
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to 2811 
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Ibr  money  onl^,  not  arocted  by  provisions  as  to  action  for  a  nuisance 1668 

Against  guardian,  trustee,  etc.,  holding  over,  etc.;  damages  therein.. 1664 

Inmnt  mav  maintain,  etc.,  real  action  in  his  own  name 1686 
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<IQ  undertaldng  in  action  for  chattel,  when  maintainable • 1738 

misnomer  of  coiporation  on,  must  be  pleaded 1777 

against  directors  of  a  corporation ••  ••..•.1781-1788 

by  legatee  for  legacy,  when  deemed  to  have  accrued 1819 

by  croditor  against  next  of  kin,  etc.,  maybe  joint  or  several ••... 1838 

heirs  or  devisees  must  be  j<nnt. 1846 

to  establish  a  will 1861 

on  sheriff's  bond;  leave  to  bring ;  by  whom  to  be  brought 1881 

ehril,  not  merged  in  criminal  prosecution 1899 

to  recover  damages  for  Buin^,  etc.,  in  name  of  another ••190O»19lli 

causing  death  by  negligence  may  be  bronght  by  execu- 
tor, etc.,  when 1903 

slander  of  a  woman  by  imputing  unchastity 1906 

Uhel,  when  camM>t  be  maintains 1907-4908 

when  may  be  brought  by  transferee  of  claim 1909-4912 

ffwn  judgment  regulated «. •• ....  1913 

ancillary,  for  discovery  abolished • 1914 

upon  a  penal  bond • 1915 

by  surety  or  trustee,  to  recover  costs ..••• 1916 

upon  lost  negotiable  paper 1917,  191$ 

by  or  againiS  unincorporated  association 1919-1994 

by  tax  payer,  against  a  public  officer 1925 

by  and  against  certain  county,  town  and  municipal  officers 1936-1931 

against  joint  debtors 1932-1936 

to  charge  judgment  upon  property  of  joint  debtors  not  personally  served  with 

summons 1987-4941 

eomposition  by  one  joint  debtor ;  effect  of,  etc 1943-1944 

against  X)er9ons  engaged  in  transporting  passengers,  etc 1945 

may  be  mainiiained  against  partner,  not  joined  as  defendant  in 1946 

when  mav  be  brought  to  vacate  letters  patent 1957 

for  a  forifeiture • •• 1962 

OQ  a  recognizance * • 1966 

by  the  people  for  conversion  of  public  funds 1969-4972 

relief  formerly  obtained  by  scire  fcudaa,  ^vo  wirraivto  and  proceeding  by  infor- 
mation in  the  nature  thereof  to  be  obtained  by • 1983 

when  must  be  brought  in  name  of  the  people • • 1964 

by  attomey-generaC  when  separate  ones  must  be  consolidated  on  request  of 

defendant 1989 

when  Aa&fiCM  corpus  to  testify  can  be  issued  in 3008,  2011 

eertiorari  cannot  iasue  to  review  determination  of  court  of  record  or  judge 

thereof,  in  a  civil  action • 8131 

for  damages  by  person  dispossessed  by  summary  proceedings  to  reeover  pos- 
session of  land • • •«•••• 2268 

•gainst  sheriff  for  failure  to  collect  fine ..•-  ......  ....2298,  aPOO 

by  person  wrongftilly  evicted  from  real  property  in  prooeedmgs  for  discovery 

of  death  of  Me-tenant »18 

eommittee  of  lunatic,  etc.,  may  maintain  in  his  own  name ^.  »40 

to  compel  conveyance  of  real  property  of  lunatic,  infont,  etc..  •• ••..28i5<^47 

against  party  revoking,  to  recover  costs,  etc,  of  arbitration. ^^^^^"S^ 

not  to  abate  by  change  of  name  of  a  party  thereto -..; ....  ...— . ....  8417 

agahist  sureties  on  official  bond  not  bamd  or  eiMipended  by  iiiiiBMOikmeBt  4IK  ^^ 
prindpsl  forcoatempt ••  ••••••••-••••  ••••  2568 
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on  undertakiog  on  appeal  from  surrogate's  court,  when  to  be  brought 2581 

on  bond  of  executor,  etc.,  for  money  received  in  same  or  another  capacity.. 2596-2001> 

in  supreme  court,  to  determine  validity  of  probate  of  will 2668a 

temporary  administrator,  how  far  may  maintain  or  defend 2072-2675 

*  time  of  pendency  of  action  between  ci'editor  and  executor,  etc,  not  a  part  of 

time  limited  for  certain  proceedings 3751 

for  reimbursement  from  after-discovered  property,  after  saie^  etc,  of  real 

property  of  decendent  for  payment  of  deoendent's  debts 2801 

npon  bond  given  by  third  person  claiming  property  attached  in  Justice's  conrty  291S-2914 

upon  Judgment  against  joint  debtors  in  justice's  court •  8021 

againi^   constable   for  not  returning  execution  or  paying  over  money  col* 

lectA 8039,  8041 

relating  to  animals  straying  upon  highway 3082-8115 

on  iud^ent  of  justice  of  the  peace 3154-8155 

dennitionof,  as  used  in  the  new  revision « 8338 

division  of  actions  into  dvil  and  criminal 8385 

definition  of  criminal  action 8336 

id.j  of  civil  action 8337 

Sartles  to  dvil  action,  how  styled*. 8388 
istinction  between  actions  at  law  and  suits  in  equity  abolished 8339 

word  action  refers  to  civil  action ^ 8348 

application  of  proviaioDB  ooneeming  commencement  of  action,  and  parties 

thereto '. 3347,  8848 

proceedinpfs  rightfully  taken  in,  not  affected  by  this  act 8352 

by  or  against  uninoorporated  association.    (See  Association.) 

aa  to  the  assig^nment  of  a  cause  of^  and  as  to  the  rights  of  an  assignee.    (See  As- 

siovmbnt;  AssioirBB.) 
by  or  against  corporation.    (See  Corporation.) 
for  contribution  l>etween  owners  of  real  propeiiy  sold  on  execution.    (See  Ck)?- 

TBIBUTION  ) 

npon  bond  for  jail  liberties.    (See  Bokd  fob  Jail  Libbbsibs.) 

periods  of  limitation  of.    (See  Limitation  of  Acttion.) 

place  of  trial  of.    (See  Trial.) 

consolidation  of.    (See  Con80lii>atton  of  Actions.) 

continuance  of,  after  transfer.     (See  Continuancb.) 

criminal.    (See  Criminal  AcnoN.) 

for  proceedings,  etc.,  in  action  to  annul  marriiufe.    (See  MabbiA0B.) 

for  proceedings,  etc.,  in  action  for  divorce  and  for  sex)aration.    (See  Divobob  | 

Sbparation.) 
to  recover  real  property  or  its  pooocamon.    (See  Ejbgtmbnt.) 
for  partition.    (See  PARTmoN.) 
for  dower.    (See  Dowbb.) 
to  foreclose  a*mortga^.    (See  Forgloburb.) 

to  compel  determination  or  a  claim  to  real  property.    (See  Claim  to  Rbal  PbofeB!1t.) 
for  waste.    (See  Waste.) 
for  a  nuisance.    (See  Ndisancb.) 
pendency  of.    (See  Notice  of  Pendency  of  Action.) 
in  behalf  of  the  people.    (See  People  of  the  State  •  Attobnet-Gbnbbal.) 
for  public  funds  convertea.    (See  Public  Funds.) 
to  establish  wills.    (See  Will.) 

against  next  of  kin,  heirs,  etc.,  of  deceased  debtor.    (See  Creditor.) 
by  judgment  creditor,  after  return  of  execution.    (See  Judgmei^t  Creditor  ) 

CSee  Costs;  See  Parties.) 

AOnON  TO  ANNUXi  A  BCARRXAQS: 

when  maintainable  by  woman  under  fourteen  years  of  age 1743 

in  what  other  cases  it  is  maintainable 1748 

requisites  of  action,  when  party  was  under  age  of  leg-al  consent 1744 

on  ground  that  former  husband  or  wife  or  pfu*ty  is  living 1745 

of  idiocy  of  one  of  the  parties , 1746 

that  one  of  the  parties  was  a  lunatic 1747 

when  action  may  be  brought  by  next  friend  of  idiot  or  lunatic 1748 

iasue  of  marriage  annulled  for  idiocy  or  lunacy  of  party,  legitimate 1749 

on  groimd  of  force,  fraud  or  dui^ess 1750 

custody  and  maintenance  of  children  of  mamage  annulled  for  force,  fraud  or 

duress 1751 

on  ground  of  impotence 1759 

Judgment  annulling  marriage,  not  to  be  taken  by  default •••••  ••• 1758 

6 


INDEX. 

AOnON  TO  AimUXi  ▲  M AWHTAQB — QmUkmmAt 

declanUion  or  confeasion  of  either  party  not  Baffideot  proof,  ^.t.*  • •••••  175S 

when  court  mi]0t  order  iBsuee  to  be  franied  andhded.. •  1753 
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'within  what  time,  it  must  be  brought 883»     883 
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Joinder  of,  with  others 1689 

when  cannot  be  maintained 1690,  1691 

when  may  be  maintained  by  assignee 1692 

Jurisdiction,  etc. » when  replevin  precedes  summons 1693 
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when  defendant  may  except  to  sureties ;  proceedings  thereon / 1703 
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party  1708 
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action  not  affected  by  failure  or  mability  of  sheriff  to  replevy 171 8 

when  and  how  plaintiff  may  abandon  his  claim  in  part 1719 

titie,  how  stated  in  pleading,  in 1720 
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execution;  contents  thereof,  etc 1731 
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sheriff's  return  is  presumptive  evidence  in  such  action 1734 

when  injury  or  d^ruction  of  chattel,  no  defense  to  action  on  undertaking 1735 
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action  for  chattel  forfeited  by  statute 1893 
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when  defendant  entitled  to  costs,  of  oourBe»  in  such  action 8229 

when  increased  costs  allowed  to  defendant 3258,  8259 

costs  allowed  on  settlement  of  pii^h  action 8260 

application  of  provisiona  concci-uiug,  i^Rer  September  1, 1879 • 8847 
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plaintiff  may  procure  replevin ;  affidavit  and  imdartakin^. •  •• 2990 

requisition 2921 

how  executed;  service  of  sununons, etc •• 2923 

return  of  constable 2923 

defendant  may  except  to  sureties;  proceedings  thereupon «  2924 

defendant  mavreclium  chattel;  proceedings  thereon 2926 

justification  of  sureties 2929 

when  and  to  whom  constable  must  deliver  chattel 2927 

penalty  for  wron«^  delivery  by  constable • 2928 

claim  of  title  by  tiurd  person 2929 

defendant  may  demand  judgment  for  return 2930 

proceedings  in  the  action }  fu::tion  en  undertaking. 2931 

proceedings  when  summons  not  personally  serv^ 2933 

when  action  not  affected  by  fiulure  to  replevy  •  • • •••• 2933 
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menced aft^  answer  of  titie • 2957 
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as  to  costa    (See  Costs  ur  Justicbb'  Coubt.) 

AOnON  TO  T0BJBCXL08B  ZJBN  UPON  A  OBATTIILt 

when  and  in  what  courts  maintainable 1787 

warrant  to  seize  chattel ;  when  granted ', 1783 

contents  of  judgment  in 1780 

action  in  inierior  court •• 1740 

article  does  not  affect  existing  right  to  fbrecloee,  or  any  method  spedallyprescribedt  1741 

may  be  brought  in  district  court  of  New  York 8215 
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id.;  in  city  court  of  Yonkers 8203 
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of  what  actions,  justice  of  the  f>eace  has  jurisdiction .2861-2869 

commencement  of  action ;  service  and  return  of  summons • 2876-2885 

appearance  of  parties;  appointment  of  guardians 2886-2890 

justice  to  wait  one  hour  for  parties 2898 

on  bond  given  by  third  person  on  claim  to  property  attached 2918 

when  defendant  in  such  action  may  maintain  action  on  such  bond 2914 

on  undertaking  in  action  for  chattel ;  evidence  therein ;  defence  thereto 2931 

proceedings  in  replevin,  where  summons  not  personally  served 2933 

when  such  action  not  affected  by  failure  to  replevy 2933 

when  cannot  be  maintained  for  cause  constituting  a  counterclaim.. 2947,  2943 

new,  to  be  brought,  after  answer  of  titie 2968 

when  may  be  maintained  to  recover  costs  i>aid  on  answer  of  titie 2954 

for  damages  against  defaulting  witness • 2979 
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against  person  suffering,  etc.,  animals  to  stray  in  highway 8062 

for  false  imprisonment  against  sheriff,  etc.,  reftising  to  discharge  debtor 

imprisoned  on  justice's  execution,  etc i 8085 
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id.;  for  failure  to  pay  over  money  collected,  etc 8041 
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how  and  by  whom  action  for  seizing  animals  maintainable 8103 

ti*anafer  of,  to  another  justice  when  justice  disqualified,  about  to  remove,  etc.  .8150-8159 
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and  Troy 8210^  8211 
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iUajOUBNMBNT  I 

of  oourtB  on  Saturday  must  beta  BomeotfMr  day  thfll  Solidary 6 

of  record,  proceedingB  <m.  • 84 

when  judge  fails  to  appear «. 35^      86 

of  record,  in  case  of  war,  etc 41 

not  to  produce  abatement*  etc...*.*  • 44 

of  prooeedinga  on  application  of  judgment  debtor  for  diecharge  from  impnsoo- 

ment  on  execution 2209 

of  trial  of  issues  in  Bommary  proceedings...... 2248 

of  trial  on  submifwinn  of  controversy  to  arbitration 2368 

inactkm  befioro  jnstioe  of  the  piwoe ;  when  jneptioe  may  adponm 2958 

on  application  of  plaintiff 2900 

on  application  of  defendant 2961-2964 

sabsequent  adjournments. 2968 

justice  may  impose  conditions  njxm  ......  •  2968 

when  attadiment  against  absent  witness  is 

issued •  3967 

not  to  exceed  nine^  days 2968 

when  cemmission  IS  issued 2988 

of  action  in  justices' court,  on  refbsal  of  witness  to  be  sworn 3008 

in  justices' court  in  Brooklyn,  when  costs  imx)06ed  as  condition  of 3132 

of  trial  of  certain  marine  causes^  in  New  York  marine  eoort. 3186 

of  trial,  costs  upon S258 

(See,  aLso,  the  titles  of  several  courts.) 

ADMBASURBMBNT ! 

of  dower.    (See  Dowbr.) 

ADMINISTRATOR: 

with  will  annexed;  when  and  to  whom  letters  mav  be  issued 2648 

application  for,  proceedings  thereupon 2644 

renundation,  etc.,  of  persons  having  prior  right 2644 
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must  be  cited  on  application  for  i*evocation  of  probate 2649 

must  suspend  proceedings  x)ending  such  appli^tion 2650 

who  may  apply  for  appointment  of. 2669 

petition  for  appointment  of 2660 

what  must  be  shown  on  application 2661 

citation  thereon ;  effect  of  renunciation 2662 

when  may  be  appointed  without  citation 2662 

attome^-fieneral  and  pubHc,  when  to  be  cited 2668 

renunciation  of  right  to  administer,  how  made 2664 

persons  not  cited  ma,y  appear  on  heaidng 2668 

hearing  and  decree  m  such  proceedings 2668 

bond  of 2667 

remaining  administrator  may  act,  when  one  or^  more  become  disqualified,  or 

have  there  letters  revoked ". '. 2698 

duties  and  powers  of  one  to  whom  ancillary  letters  issued 2700-2708 

aa  to  account  of.    (See  AcoouvT  of  ExBCurroRs  akd  Admikistratob.) 

(See,  also,  Exbcdtos  ajtd  AnxnrtstBATOR ;  Lbitsbs  of  ADMnnsTRATtov.) 

ASdmnSTRATOB,  TUMPORARY : 

appointment  of,  when  allowed 2668 

how  appointed,  notice  of 2669 

id. ;  upon  estate  of  absentee,  etc 2670 

Id.  5  to  qualify 2671 

general  powera,  etc.,  of  temporary  administrator 2672 

power  o^  to  require  creditors  to  present  claims 2673 

as  to  paying  debts 2674 

as  to  reid  property • 2678 

special  powers  of  temporary  administrator  of  absentee • 2676 

may  provide  for  family  of  absentee 2677 

deposit  of  money  by  temporary  administrator 267(^2680 

service  of  notices,  requir^  by  article  relating  to 2681 

when  time  to  run  for  or  against  estate 2682 
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to pradioe^ of  itlomey tad etnoMDon ., •••.66-6G 

of  aervioe  of  sommoiMS  «tu.  .««•#• .«.. • ••••    4Si 

of  gennineneBBof  paper,  maybe  required ••••     78( 

JUD  QUOD  DABOIUII: 

'¥rrit  o(  shall  be  Btyled  writ  of  ajDoonciiient  of  damages ..••••  ••••••  ••• S108 

(See  AasBBtMXVT  o9  DAmejH.) 

ADUIiTBRT.    (See  Diyorcb.) 

iUIVHRSa  POSSBSOmi: 

grantee  of  lands  held  adversely,  and  his  heir  or  devisee  may  malntafa  adioii 

of  ejectment  in  name  of  grantor 1601 

(See  Limitation  of  Aonov.) 

SmrSDAVTTt 

answer  hafl  effect  of,  on  motion  to  yacale  h^Jmietlon 680 

upon  issuing  of  attachment,  to  be  filed 689 

want  of,  or  defact  in,  title  of^  does  not  impair 73S 

to  have  time  enlarged,  must  be  served  with  <ntier 781,    783 

of  party  or  amities,  to  undertaking 813 

before  whom  Hu^y  be  taken. 842-844 

to  prevent  notary's  certificate  from  b^ing  evidence 92& 

of  printer,  of  pubUeation  of  notice 926 

of  service  of  notice,  after  death  of  affiant,  when  adnnssible 927 

to  accompany  sabmission  of  ease  upon  agreed  facts 1279 

to  be  dehvered  to  sheriff,  on  direction  to  replevy  chattel,  contents  of. 1695*  1696^ 

1697 

when  conrt  may  allow  certiorari  to  be  heard  upon 2189 

of  sale  and  posting  of  notice,  on  foreclosure  by  advertisement 2896-2398 

to  be  annexed  to  petition  for  voluntary  dissolution  of  corporation 2423 

to  be  annexed  to  executor's  accoimt 2738 

ex  parte,  shall  not  be  received  in  evidence  on  trial  in  justice's  court  except  by 

consent ?00i 

may  be  received  on  appeal  from  justice's  judgment,  when  justice  dies,  etc.,  be- 
fore making  return 8056 

id.;  when  appeal  is  founded  on  error  in  fact*  etc « 8057 

and  other  -psLper  to  be  carefully  filed  and  preserved  by  justice  of  the  peace 8148 

definition  of 8848 

when  presumptive  evidence,  etc    (See  DocuHBirrABT  BviDXEroB.) 
^^^ (See  VxBiFioATiov.) 

itfFEDAVXT  OF  MBBZTSi 

inquest  cannot  be  taken  for  want  of^  when  answer  is  verified • 980 

ilVFIRMATION.    (See  Oaths  Ain>  Affibxatiohs.) 

jLFFIRMATnm  JUDQBIBlfT: 

demand  of,  in  answer,  regulated • ••     609 

limitation  of  certain  actions  by  principal,  agmnst. •  ••••     407 

limitation  of  action  against,  for  money  or  property  received •••••     4l6 

when  may  verify  pl^tding • • 525 

when  may  make  affidavit  for  party,  in  replevin •• 1TL2»    3920 

AifiAmrs 

county,  jail  liberties  for 145^ 

application  for  disposition  of  recovery  in  action  for  public  fdnds,  must  be  made 

at  special  term  held  in 197( 

wards  o(  considered  towns  as  regards  jury  lists • 1041 

(See  Statb  Fafbr.) 

ikLBANT,  JUSTIOBS'  OOX7RT  OF : 

is  a  court  of  record 3 

application  in  summary  proceedings  to  recover  land  may  be  made  to  justice  of,  2284 

senice  of  copy  of  complaint  with  summons ;  proceeding  thereupon 8207,  830& 

action  to  be  commenced  by  summons.    Arrest ;  attacunents;  replevin  ..  .8209-8211 

proceedings  when  tiUe  to  real  property  is  in  question 8213 

appeals 8218 

effect  of  this  act  ui)on  jurisdiction  and  proceedings 8214 

iurisdiction  of,  in  civil  actions 8228 

Id,;  upon  judgment  by  confpRsion 8234 

docketing  juci^^ments ;  execution  thei*uu]^K)n 
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iLLBAllY.  JUBTICJV  OOUBT  OF^  Ocmtinued:  

when  plaintiff  may  be  required  to  file  aeeority  for  ooste^  in  aefkm  in|  jyoeeed-^^ 
inga  thereon 8968-S79 

JJJBNi 

marine  court  of  the  city  of  New  York  has  no  power  to  natoraliae 318 

enemy,  limitation  of  actions  by  and  agamst 404 

jury  partly  composed  of,  not  allowed i 1190 

AIJBNATION: 

of  property  by  director,  etc.,  when  may  be  restrained  or  set  aside. ITS 

AIjIBNSB.    (See  Obavtkb.) 

AIJMONT: 

in  action  for  divorce  or  separation •• 17W 

(See  DxYORCB ;  Brpabatiov.) 

AU^OWAMOBi 

of  State  writ,  must  be  indorsed  thereon •••• 1906 

additional  when  surrogate  may  grant • 2563 

upon  sale  of  real  property  of  decedent • ^^^ 

additionfd,  to  plaintiff  in  foreclosure,  etc 8253 

to  either  party  in  difficult,  etc.,  cases. 

limitation  of,  under  last  two  sections. 

how  computed  on  taxation  of  costs 3963 

as  to  allowance  by  surrogate,  on  settlement  of  account  of  executor,  trustee^  etc 

(See  AOCOUKT  of  BxBCUTOBS  A3n>  ADXIKiaTBATOR.) 

of  bail.    (See  BaiL) 

AMBNDMBNT: 

of  proceedings,  etc.,  by  inserting  defendant's  true  name 451 

by  bringing  in  parties 453 

of  pleadings  after  decision  of  demurrer 497 

for  variance  between  pleadings  and  proof ^  •  - ^^  ~  ^^ 

of  pleading  when  allowed 542  -  543 

of  proceedings,  etc.,  where  errors  are  immaterial 723  -  734 

of  i*etum  by  officer  or  subordinate  court 725 

of  pi-ocess,  pkadiuff,  etc.,  when  not  allowed  without  order 737 

I         of  bond  or  imJertaking 730 

of  pleading.    (See  Plbadixo.) 

when  allowed  on  appeal 1803,  2S75 

when^  complaint  in  replevin  must  be  amended  to  conform  to  verdict 1738 

when  error  in  names  of  stockholders,  in  action  against  them«  cured  by 1313 

provisions  as  to,  in  actions,  apply  to  special  proceedings  institued  by  State 

writ 1097 

to  writ  of  or  return  to  mandamus,  not  allowed  without  special  application  to  courts  3000 

of  writ  of  certiorari «.   3132 

allowed  when  party  has  changed  name,  while  action  or  special  proceeding 

pending 8417 

of  defects  in  proceedings  on  appeal  from  surrogate's  court,  when  allowed ......   3575 

of  pleadings  m  justice's  court 3944 

when  allowed  of  pai>ers,  etc.,  on  appeal  from  judgment  of  justice 8049 

to  return  of  justice,  on  appeal 3065 

ANOILZJLRT: 

ad  to  ancillary  letters.    (See  LBTTBBfl  Tutakhhtabt;  LBrmBfl  09  AinmnB- 

TRATIOjr.) 

ANXMAIji 

action  or  special  proceeding  relating  to,  found  straying,  etc    (See  BntllB.) 

ANNULMENT: 

of  warrant  of  attachment,  sheriff's  duty  after 709 

when  warrant  of.  attachment  said  to  be  annulled 8848,  sub.  13 

AN8WBR: 

defence  of  limitation  must  be  taken  by 418 

service  of  copy  of^  is  an  apx)earance 421 

must  be  subm^bed  by  attorney 431 

to  be  served  before  expiration  of  time  for  appearance,  when 422 

or  demurrer,  is  only  pleading  on  part  of  d^endant 487 

and  demurrer,  to  diTOrent  causes  of  action.... 492 

\        demurrer  tOr  when  allowed. • ••.•404»  495 
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objectioPB  to  complaint  may  b»  tiken  bx»wben 498 

not  taken  by,  or  by  demumr,  deemed  waived 499 

what  to  contain ••••••  • ••     600 

containing  counterclaim.    (See  CouNTBBCLiJM.) 

may  contain  several  defenses  or  connterclaims. •••••••     507 

containing  partial  defence ••••  ••••••••••     608 

[  demand  of  affirmative  judgment  in 600 

verification  of.    (See  YbbificatiovO 

proceedings,  when  part  of  plaintiff 's  claim  admitted  by •     611 

containing  new  matter,  court  may  require  reply  to 616 

when  to  be  served  on  co-defendant ••••     621 

new  matter  in,  when  deemed  true • ••     622 

fiivolous,  how  disposed  of • •     637 

sham,  stricken  out,  on  motion  •••  •...     638 

to  amend  pleading,  effect  of  failure  to  make •••••     648 

copy  of,  may  be  served  within  twenty  days  after  arrest.    (See  Abbbbt.) 

verified,  effect  of,  on  motion  forvinjunclion,  etc •••••     680 

may  be  stricken  out,  for  disobeoience  to  order  for  discovery,  etc •     BOS 

verified,  not  an  affidavit  so  as  to  rebut  notary's  certificate ...••...     923 

when  issue  of  fact  raised  by : 964 

when  none  served,  relief  cannot  exceed  that  demanded  in  complaint 1207 

in  partition,  may  controvert  titie  of  plaintiff  or  co-defendant 1543 

court  must  ascertain  ri^ts  of  parties,  before  judgment  in  partition 

where  defendant  fails  to 1646 

of  defendant,  in  action  to  determine  claim  to  real  property 1640,  1641 

of  defendant  in  action  to  compel  determination  of  claim  for  dower 1648,  1649 

defendant  cannot  compel  sheriff,  in  action  of  replevin,  to  make  a  return  before 

service  of. 1716 

title  how  stated  in,  in  action  for  chattel 1720 

defendant  may  defend  on  ground  that  chattel  belongs  to  a  third  person 1723 

that  chattel  was  distrained  doing  damage,  in  such  action 1724 

of  defendant  in  action  for  divorce,  need  not  be  verified 1757 

what  may.be  set  up  in,  in  action  for  separation 1766 

corporate  existence  need  not  be  proved  in  action  by  or  against  corporation, 

unless  denied  by  verified 1776 

misnomer  in  such  action  deemed  waived  unless  pleaded 1777 

y         time  to,  in  action  against  corporation  on  note,  etc.,  how  extended 1778 

when  corpoi*ation  must  serve  with,  copy  of  order  directing  issues  to  be  tried. . .  k  1778 

in  action  against  executor,  etc. ;  regulations  affecting 1 817,  1824 

sufficiency  or  want  of  assets  not  to  be  pleaded  in  action  agunst  executor,  etc. . . .  1824 

omission  to  join  officer  as  defendant  must  be  taken  by 1929 

of  defendants  in  action  to  charge  judgment  upon  property  of  defendant  jointiy 

indebted,  but  not  served 1939 

what  provisions  relating  to,  applicable  to  return  to  an  alternative  mandamus. ..  2077 
upon  return  of  precept  in  summary  proceedings  to  recover  possession  of  land,  2244,  2245 
in  action  for  chattel,  in  justice's  court  may  demand  judgment  for  return,  etc. .. .  2930 

in  justices' court 2938 

answer  of  title 2951 

nndertaking  theraupon 2952 

in  what  court  new  action  to  be  brought .- 2953. 

when  action  before  justice  to  be  discontinued 2954 

•effect  of  failure  to  give  undertaking 2956 

in  new  action  after  discontinuance  upon  such  answer  of  title 2957 

id. ;  answer  of  title  as  to  one  of  several  causes  of  action 2958 

in  proceedings  before  justice  relative  to  animal  found  straying •  3090 

separate  owners  have  separate  ric^ht  to,  in  such  proceedings •  3110 

wnen  written  one,  must  be  servea  in  action  in  justices'  court  in  Brooklyn 8126 

time  for  defendant  to  serve,  in  New  York  manne  court ••  8166 

to  interrogatories  in  proceedings  for  contempt. '   (See  Contbmft.) 

(See,  also,  Couktbrclaim  ;  Dbfbncb  ;  PLBiLDoras.) 


• 


to  court  of  sesmons.  In  certain  cases,  who  not  to  sit  on 48 

from  order  removing  action,  etc.,  to  supreme  from  superior  city  cx>uri 371 

by  party  prosecuting,  etc.,  as  poor  person 466 

m)m  jud^nent  on  <&murrer,  n>r  fnvolousness «  637 

11 


CoTUinuedt 
fromoi^rioadeby  ajn4g«of  oofiit»otherth«a  tbiitiswIMiACtianpeBdi^        774 

eztenaon  of  time  for « 7S4,     785 

doee  not  lie  froai  order  giving  cause  a  preference  on  calendar 793 

when  a  case  not  neceeaary  on,  etc .., 998 

from  order  made  on  moticD  for  new  trial  on  judge's mimitee... .••••     999 

when  final  judgment  rendered  by  general  term  on.,.. 1224 

time  of  stay  on,  is  not  a  part  of  ten  years  to  which  lien  of  judgment  la  limited*.  13S& 

lien  of  judgment,  how  and  when  suspended  on 125d,  1257,  1258 

how  restored  on  affirmance,  or  on  dismiaeal  of 1299 

when  party  may 1294 

parties  to,  bow  designated ;  title  of  action 1291 

when  person  entitld  to  become  party  may  >  dwmiBsal  of,  in  such  ease  for  neg- 
lect, etc  1296 

when  adverse  party  has  died*  how  taken ;  substitution  of  parties  |  imdertaking,  1297 

where  party  dies  pending  an,  proceedings  for  revival  or  oiiimiiwal 1298 

application  and  oraer  for  substitution  on,  how  made 1299 

how  taken,  notice  of  etc 130O 

party  desiring  to  review  interlocutory  judgment  on,  must  specify  in  notice 1901 

notice  of,  how  served  in  case  of  death,  etc.,  of  attorney 1808 

omission  to  do  any  act  necessary  to  perfect,  how  cured 1308 

cannot  be  taken  from  order  till  same  is  entered ;  omisnon  to  enter,  how  cured,  1304 

undertaking  on,  maybe  waived  bv  consent 1305 

deposit  in  lieu  of,  how  made,  etc 1306 

must  be  filed  with  clerk 1307 

new,  to  be  given  when  sureties  become  insolvent,  etc 1308 

action  on,  when  not  to  be  brought 130^ 

when  proceedings  stayed  by ;  effect  of 1310 

levy  upon  personal  property,  when  superseded  by  and  discharged  on 1311 

court  may  limit  amount  of  secuiityuxx)n,  in  certain  cases 1312 

by  the  people,  notice  of,  perfects  apx)eal  and  stays  execution 1313 

by  domestic  municipal  corporation,  notice  of,  i)erfects  appeal  and  stays  execu- 
tion, except,  etc 1 1814 

certain  papers  to  be  ti*ansmittcd  to  appellate  coiu^ 1315 

interlocutory  judgment  or  order  may  be  reviewed  on  appeal  from  final  judg^ 

ment » 1316 

court  may  afiirm,  i-everse,  or  modify  judgment,  or  order  on 1317 

when  does  not  lie  from  judgment  of  reversal 1318 

enforcement  of  judgment  affirmed  on 1319 

of  ord^  affirmed  on,  in  Bi)ecial  proceedings 1320 

mode  of  canceling  or  correcting  docket  of  judgment  reversed  on 1321,  1322 

restitution  when  awarded  on  reversal , . . . .  1328 

from  judgment  in  action  for  dower,  does  not  stay  proceedings  unless  the  court 

BO  directs 1616 

court  cannot  direct  such  stay  if  respondent  gives  undertaking  with  siuseties ....   1616 

when  person  becomes  party  to  special  proc^dings  for  purpose  of 2038 

discharge  of  prisoner  uj^on  boil,  not  stayed  by  appeal  taken  by  people 9058 

from  Older  refusing  certiorari  or  habeas  corpus,  or  to  discharge,  etc.,  prisoner 

thereon 2068 

in  certiorari  or  habeas  cor|>u9  cases,  by  the  i^eopk? 2059 

prisoner  to  be  admitted  to  bail,'pending  an 206O->2062 

custody-  of  prisoner  not  bailed,  pending 2063 

recogmzance  valid  when  hearing  adjourned  to  next  term 2064 

in  mandamus  proceedings ;  stay  of  proceedings 2087 

from  final  order  awarding  absolute  writ  of  prohibition 2101 

certiorari  cannot  be  issued  to  roNnew  determination  that  can  be  adequately  re- 
viewed by 2122 

fr^>m  final  order  maile  in  sununary  proceedings  to  i^ecover  possession  of  r^al 

property 2260 

effect  of  8uch  appeal  limited  in  certain  cases 2261 

warrant,  how  stayed  on  apx)eal  in  sur;h  proceedings 2262 

in  such  proceedings  not  allowed  to  court  of  appeaus,  except  by  order  of  general 

term 2261 

Institution  when  awarded  by  axii>cllate  court  in  such  proceedings  $  damages ....   2263 
from  order,  or  iudgment,  on  award  in  controversy  submitted  to  arbitration ....   2381 

from,  order  made  in  supplementary  proceedings •   S433 

front  order  on  motion  for  new  trial  in  surrogate's  court....  • •• 
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ChfiHnuiedt 

fhmi  district  court  of  Kew  YorK,  and  from  jnstioes'  eoiirte  of  Albiay  and  Troy,  3213 
iiow  far  provisioDS  concerning^  aiffeci  review  of  prooeedings  in  criminal  cauae.  ••  3347 
to  court  of  appeals.    (See  also  Ck>uBT  of  Affbais.) 
to  supreme  courts  and  to  ^neral  term.    (See  Sdfbxkb  Coubt;  Sufbuok  Cmr 

COUBTB.) 

from  final  order  in  epedal  prooeedinff.    (See  Spbcial  FftooKK^orQ.) 
(See  Afpbal  vrom  Justiob  of  thb  Pbagbj  Appbal  fbom  SubboqatbIb  Coubt.) 


justice's  judgment  reviewed  by  appeal  only 8044 

who  may  a^ipeal;  to  what  court  appeal  to  oe  taken 304ft 

appeal ;  when  and  how  to  be  taken • 8049 

service  of  notice  on  justice ;  payment  of  costs  and  fees 3047 

service  of  notice  on  respondent 804S 

amendment  whan  allowed • • 8049 

imdei*taking  iojatay  execution  on  judgment  •••• 3050 

proceedings;  how  atajred .  8051 

proceedings  when  justice  is  dead,  etc 3053 

relnm 3053 

id.;  when  justice  has  gone  out  of  ofiice 3054 

toiher  retuim;  redaini  howcompeUed 3055 

when  justice  is  dead»  what  evidenoe  of  proceedings  before  is  received  by  appel- 
late court 3056 

fxroceedings  when  error  in  fact  is  iJleged 3057 

restitution  on  reversal 3058 

setting  off  eostsazid  recovery 3059 

certain  sums  may  be  included  in  disbursements 3060 

fadg^nent-roU  on 3061 

hearing  of  appeal ;  dismiasal  Ihereof • 3063 

Judgment  thereon • 3063 

when  new  trial  in  justice's  court  may  be  directed. • 3064 

proceedings  before  justice •.••• • 3065 

for  a  new  trial  in  appellate  court ;  when  new  trial  amy  be  demaxuied 8068 

undertaken  to  be  given 3069 

offer  to  compromise  before  return. 3070 

proceedings  in  appellate  court. 8071 

offer  to  compromise  after  return 3073 

amount  of  costs 3078 

in  proceeding  relative  to  animals  found  straying,  etc.,  appeal  from  order  deter- 

miniiLp^  claim  to  surplus •• 3095 

appeal  rrom  order  on  demand  of  possession. • 3102 

stay  of  proceedings,  how  obtained. 3103 

from  final  order  in  such  proceedings. 3104 

stay  of  proceedings  and  delivery  of  possession,  etc 8103 

proceedings  on  affimuuice •• 3106 

(See  Costs  ik  Justicb's  Coubt.) 

AFPBAL  FROM  BUBRCX^ATS'S  COURT : 

what  maj  be  reviewed  on  appeal ;  order  or  decree  BhaH  not  bo  levarsed,  ualeoB 

paji;y  IS  prejudiced • • • 2545 

from  order  made  on  motion  for  new  trial 3549 

when  party  may  appeal • •••• • 3568 

when  person  not  a  party  may  apx)eaL...« ••••••  ••••• • 3569 

to  what  court  it  maybe  taken ••..  ••• 3570 

Intermediate  order,  how  reviewed ••••• 3571 

^me  to  appeal. • • 3573 

who  must  oe  made  parties • • • 8578 

appeal,  how  taken,  service  of  notice  of.. 3574 

certain  provisions  of  chapter  1^  oonceniing  parties i  death i  undertaking;  and 

amendments,  etc.,  made  appHcable 2575 

appeal  may  be  on  the  law  or  tae&cts;  case  to  be  made»  etc 3576 

•ecuritv  to  perfect  appeal 3577 

kL;  where  decree  is  ilor  money  or  deHvery  of  propertyt  etc 3578 

securitv  to  st^  proceedings  in  case  of  commitment.......  • • 3579 

amount  of  undertakin|^  howfixed •••••  •••• • 3580 

Fequisites  of  undertakmg. •• • 3581 

decree  for  probate^  etCi»lMwr  Imp  wmnrnded  hy  atfp%^»*» ••..  •• 3583 
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APPBAX.  FROM  8UBR0OATB*S  OODRT—  CdnHwued: 

decree  revoking  probate,  etc. ;  not  stayed 8583 

I)erfected  app^  stays  proceedings  in  other  cases 2584 

appeal,  whei-eheara;  proceedings  thereupon 258S 

power  of  appellate  court ;  ftirther  testiinony S586 

judgment  or  order  upon  appeal 2&S7 

awfuxlof  jury  trial  upon  reversal  in  probate  cases : 9S86 

costs  of  appeal .- 2588 

in  proceedings  to  dispose  of  real  property  for  payment  of  debts  of  deoendent ; 
sale  after  appeal 2769 

APPBAZ.  IN  BCABIMB  COURT  OF  TBB  OIT7  OP  MHW  YORK.    (See 
MAHnni  CoiTBT  ov  thb  Citt  ow  Nbw  Yobk.) 


by  defendant  in  action,  how  made • ^1 

requisites  of  notice  of ^ •• 421 

voluntary  general,  €»quivalent  to  personal  service  of  sammons. 424 

notice  of^  may  contain  demand  ox  copy  complaint 478 

supplementary  proceedings  only  authorized  on  judgment  after  personal  aervioe 

of 2458 

jurisdiction  acquired  by,  in  surrogate's  court 2474 

dT  party  in  surroffate's  court  effect  thereof. •  2S28 

of  party  not  citea  on  probate  of  will S617 

who  may  api>ear  on  hearing  of  petition  for  probate  of  heirship 2655 

who  may  appear  on  application  for  administration 2665 

in  justices'  court ;  action  may  be  conunenced  before  justice  of  the  peace  by ... .  2876 

parties  may  appear  in  person  or  by  attorney 2886 

ffuardian  ad  Htem  for  infknt  plaintiff 2887 

for  infant  defendant 2888 

when  constable,  etc.,  may  not  act  as  attorney. ...  •• 2888 

authority  if  attorney  $  how  proved 2880 

of  plaintiff  required  after  notice  of  arrest  of  defendant :  effect  of  Csdlure  to 

apiiear ••• 2888 


• 


party  appealing  Is  designated  the ••••  ••••••  •••• 1285 

APPonmoiiMT  I 

of  judges  or  terms  not  affected  by  new  eode, •••••••••  ••• •••  ••••  8368 


• 


to  subscribe  and  swear  to  yalue  of  attached  vcawi •• '  661 

clerk  in  office  of  surrogate  cannot  act  as,  before. •••• 2511 

fees  of • • • 

(See,  also^  Vbbkbl.) 


of  bond  or  undertaking.    (See  Boin>  ob  VsmaaAXsa^,) 

ARBITRATION! 

limitation  of  action,  where  claim  has  been  submitted  to. •••••••• • •••  411 

subpoena  in,  how  issued  and  served • 864 

when  submission  to,  cannot  be  made •• • •••••  2366 

what  controversies  may  be  submitted,  and  how • S366 

appointment  of  additional  arbitrator,  or  umjrire .•••  8367 

time  for  hearing,  adjounmtent,  etc ••  ••• 2368 

arbitrators  to  be  sworn • 2368 

attendance  of  witnesses,  etc • • 2370 

all  the  arbitrators  to  meet ;  when  majority  may  award;  fees...... 2371 

award;  to  be  authenticated;  etc • • 2372 

motion  to  confirm  award 2878 

award;  when  vacated;  rehearing. 2874 

when  modified  or  corrected. ••  • 2875 

motions;  when  to  be  made ;  notice  thereof 2876 

costs  on  vacating  award ......  ..••• 2877 

Judgment  on  award ;  when  and  how  entered ;  costs. ••• ••  2378 

udgment-roU ;  docket  of  judgment • •  ...•  ••..  2878 

effect  of  judgment ;  howoiforced • 2880 

appeal  from  order  or  judgment. ••.  ..••  ••••  • g81 

^ffet»i  n#  f^rtfu  Hft^ihj  Innm^  m^.  >  piwwMfc<«Ti||p«  l^mmnpn*. .  ^ ••••••..  2388 
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JISBRHATION—  CkmUmmed:  ftaanov. 

revocatioa  of  sobmianon ••••  •••• •••  ••••••  ••••••  ••••••  238S 

fialnlit^of  part^  who  revokesy  for  fees,  etc • •••••  ••••••  ••••  ••••  2384 

MmitatiOQ  or  recovery  against  him •••••••••• • •  3385 

apptication  of  this  title 2386 

(See  SuBMiBsiov  o9  GosTsoyaasT.) 

on  Sunday,  when  allowed •... 6 

fbr  non-payment  of  interlocutory  costs,  when  allowed •...••• 16 

of  money  adjudged  due  on  contract,  etc.,  forbididen 16 

eostody  of  prisoner  under 110 

of  prisoner,  etc.,  ffoing  to  jail,  not  allowed 11^ 

prisoner  under  oraer  of,  entitled  to  jail  liberties 14^ 

escaiM  of  prisoner  under  order  of,  sheriff's  liability  for. • 158,  15^ 

of  sheriff,  by  coroner ; 174-177 

1^  coroner,  where  sheritf  is  plaintiff. 179,  189 

orders  of^  when  delivered  by  sheriff  to  successor,  and  duties  of  new  sheriff^ 

upon  such  delivery 187 

order  of^  granted  by  marine  coiu-t,  to  be  directed  to  sheriff 83^ 

not  allowMy  except  b^  ezpreas  statutory  authority,  in  dvil  action,  etc 648' 

writ  of  ne  exeat  ablohshed 648 

when  plaintiff 's  right  to,  depends  on  nature  of  action 649 

'depends  partiy  on  extrinsic  fkcts 650 

when  the  fraud,  for  which  arrest  is  to  be  made,  must  be  alleged  in  the  complaint,  649 

order,  when  and  where  made 661 

when  of  right  and  when  discretionery • 651 

recovery  of  foreign  judgment  not  to  affect  right  to.. ••• 669 

of  women,  when  allowed 653 

of  lunatic,  etc.,  or  infSuit  imder  14,  not  allowed,  discharge,  etc 654- 

of  person  sued  in  representative  capacity,  not  allowed,  .except  for  personal  act»  etc»  656* 

order  o(  required;  when  and  by  whommade 656< 

proof  necessary  to  obtain • 66T 

crdorci,  may  be  granted  at  any  time  after  commencement  of  action 658 

maybe  granted  to  accompany  summons • 668 

made  by  judge,  security  upon 659 

madeby  coi^  security  upon 660 

contents  and  requisites  of;  to  whom  directed 5G1 

jdaintiff's  attorney  may  limit  time  for  execution  of. 5C1 

oopleB  of  papers  to  be  delivered  to  defendant ;  originals  to  be  filed 602 

order  of^  how  executed 663 

privilege  from;  discharge  of  privileged  person. 664: 

attorney  and  other  court  officers,  when  privileged  from 566 

defendant  has  twenty  days  to  answer,  after 666 

motioii  to  vacate  order,  etc,  when  to  be  made 667 

how  and  to  whom  made 668- 

opposition  to , 663 

plaintiff's  duty  when  defendant  is  in  actual  custody .' % 672 

supersedeas,  unless  defendant  is  discharged  in  execution,  etc 672 

deiendant  to  be  discharged  on  bail  or  deposit 673' 

^en  defendant  may  elect  to  give  bail,  etc.,  or  a  bond  for  Jail  liberties 674 

imdertaking  of  bail ;  examination  and  justification ;  qualification  of 576-68L 

deposit  of  monev  with  sheriff • •••...  ••••  ....682,  688 

substitution  of  bail  for ••• 684- 

deposit  with  sheriff  upon,  dicpontionol • • 686' 

when  paid  to  third  person. 686 

sheriff,  when  Uabk  as  ball 687,  688 

sheriff  to  file  papers,  if  bail  not  given •••• 690 

bail  may  arrest  defendant • 693 

InjuncttoQ  and  attachment^  when  not  granted  together ••  719* 

amilication  to  obtain,  vac^e,etc.»  order,  how  soon  decided 719 

defendant  inteiposing  oounter-daim,  entitled  to • • ••  720* 

esses  where  defendant  actually  confined  under  order  ci,  have  preference  on 

caMar • 791 

ismption  from,  of  witness^  while  obeving  subposna.    (See  Wimn.) 

one  summoned  as  a  iuror  in  New  Totk  and  not  attendinfr»  liable  to lllO* 

OPS  summoned  as  a  juror  In  Kings  county  and  not  attending^  liable  to •  116^ 

bo  gTMKted  in  eontatnrvnj  flobniitfeed. ••••  •••••• •••••  128t 

IB 
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leplevin  where  order  of^  has  been  grantedfai action  fbr  cbiitel*...  • »•  ..••   1714 

officer  of  nziinoorporated  aaBOciaiCloii  exempt  from»  in  action  a^piiinst  aaaodatiottp  liSi 
in  action  to  chai^  Judgment  npon  property  of  defendant^  joinjtily  ladebtad,  nflt 

served U40 

of  person  naorping  office,  Sn  action  in  name  of  ibe  people • 1949 

people,  public  officer,  etc.,  not  required  to- give  aecunty  on.. , IMI 

of  person  having  custody  of  prisoner  about  being  removad  froa  Juriadiction  of 

court;  proceedings,  etc 2054-9957 

insolvent  debtor  to  be  released  from,  on  discharge 2185,  2197 

in  action  upon  judgment,  not  allowed  when  defendant  has  been  anoe  disrhnrfsii 

tix>m  arrast  Uier^eon .•••.•••   9818 

of  delinquent,  on  warrant  to  collect  fine 9996 

warrant  for,  in  supplementaiy  proeeedinga ;  vacating  aame,  etc •••  2497-9439 

imdertaJkingmayberequiredafterarrest  of  judgment  debtor. 9440 

application  of  certain  provisions  concerning,  on  and  alter  September  1^  1877 •  •«  •   9947 

bail  on.    (See  Bail.) 

exemption  of  insolvent  debtor  from.    (See  Iitsolvbht  Dbbiob  i 

Arrbst,  etc.) 

jttuasT  IN  cx>imT  OF  jmmoB  or  TBB  nuoHt 

casea  where  order  of,  may  be  granted 

In  what  actiona  defendant  may  be  arrested ••••  ....  9695 

upon  what  papers,  order  maybe  granted •  ••...  9896 

contenta  of  order • 9997 

duty  of  constable  in  executing  it * 9896 

return;  when  plaintiff  notified  must  appear « 2899 

constable  to  keep  defendant  m  custody 9900 

motion  to  discharge  defendant  from  Buch  arrest '. 9901 

effect  of  defendant's  discharge  from... 9903 

what  plaintiff  must  prove  to  obtain  judgment  after  order  of  arrcst  executed.. . .  9909 

privilege  from  arroBt • 9904 

undertaking  on  answer  of  title,  after  order  of 2953 

adjournments  of  action  in  whidi  defendant  faaa  been  arrested 2959,  9963 

defendant  must  bid  diacfaarged  from,  on  adjoununent  by  oonaent,  etc.,  of  action 

before  justice,  when 2964 

of  defaulting  witness  before  justice ;  fine,  etc 3975 

ABBB8T  IN  BSARXNB  OOXmT  OF  TBB  CVTY  OF  KHW  YOBKi  DIS- 
TRICT COX7RT  OF  NEW  TOBS,  AND  JUSTEOaa'  C0ORT8  Olr"  JI»- 
BAN7  AND  TROT.    (See  Tttlbb  of  THoea  CovKts.) 

A9aAULT  AND  BATTBRTi 

limitation  of  action  for ••••••.»,•• 964 

justice  of  the  peace  has  no  jurisdiction  in  action  for • •••••  •• 2868 

on  the  high  seas,  action  for,  in  New  York  marine  court. 8177-^67 

action  for,  cannot  be  maintained  in  district  court  of  New  York. 8215 

id.  {  in  iustioes'  court  of  Albany  and  IVoy • S228 

isinduded  intern  ''personal  mjury" in thenew reriinon... • 8843,  Atb.  9 

A88AUIiT  Wma  INTENT  TO  OOBOOT  RAPEi 

court  may  exclude  public  frY>m  trial  of  action  for ••••  ••••••  «• ••  6 

A96B66BCBNT.    (See  Tax.) 

when  judgment  for  sale  must  direct  payment  of ••  •«•••• 16T6 

A98ES8BflSNT  OF  DABCAaES: 

when  testimony  required  on,  may  be  taken  by  ooimidsrion... 888 

on  judgment  by  default « 1319-1916 

writ  oC  is  a  State  writ    (SeeSrATB  Writb.) 1991 

by  relator,  on  trial  of  attemative  mandamus ••  .« • 9088 

writ  of,  defined ^ 3198 

application  for ••.•••  .•••••  •«••• 910ft 

when  applied  for  by  attorney-general  or  district-attorney.  «•«•••« 9105 

to  whom  directed  ••  • «...  «••••.  ...•••  •••••^  ••• 9106 

contents  of .«.  9107 

notice  of  execution  of • •«•«.  ••..«••  •«•••. 9X08 

Jury,  how  procured,  for •••  .•*••«  •••>«•  •«• .«•.••  9109 
ury  to  be  sworn i.* •« v...  ••••  .^ ^  ••••  ••••  9110 

proceedings  of  jury ;  diadu^ge  of  jury  not  i^jgiMtfagi  IniyiMJftnn  tp  Iwinada**  9111 

16 


INDBZ. 

OF  DAMAOaS— aMMNMii.* 

notiM  of  applioatioB  to  court  on  such  inqimMoii. 2113 

court  may  set  aaido  inquisition 311ft 

order  on  confirming  inquisition... 2114 

State  treasurer  to  pay  aainag«8»  etc.,  to  governor • 2115 

ffovemor  to  pay  damages  into  court 2115 

mvestment  OT  money  so  paid  in 2117 

how  such  money  obtain^  by  claimant 211S 

writo^  maybe  allowed  on  taking  of  lands  by  the  United  States 211^ 


I 

Bufflriency  or  want  oil  not  to  be  pleaded  in  aetioB  against  soceeutop. 1824 

judgment  against  eacacutor  not  evidence  of^  inliialumds •. ....  1824 

damages  recovered  for  negligentkillingof  deceased,  distributed  as  unbequea^ed,  1903 
definition  of,  as  used  in  chaj^tor  on  surrogated  oointB I •  2514 


order  for  execution  against,  or  decree  directing  payment  by  executory  etc,  con* 

elusive  evidence  of. 2569 

(See,  also,  Phbsoval  FftonHOT.) 


I 

person  sued  as,  can  only  be  arrested  for  his  peiwmal  act. 555 

of  tenant,  when  liable  to  action  for  waste 1451 

of  chattel,  after  its  wrongful  taking ;  when  mav  maintain  action  to  recover 1692 

of  insolvent  debtor,  action  upon  official  bond  ox. 1890 

of  cause  of  action }  right  ol^  to  sue  on 1900*^1^13 

offiaal,  may  consent  to  discharge  of  insolvent^  under  order  of  justice  of  supreoMi 

court • 2|6S 

oflSdal,  of  criminal  imprisoned  may  be  required  to  file  security  for  oosIb^ 

when 8268-8270 

official,  security  for  costs  when  required  in  action  by 8271 

(See  QmcLU.  Boitd  ;  ^reoLVBNT  Dbbtqb,  DuoHABaB  o9p  vbom  his  Dbbts.) 


of  dower  is  bar  to  action  for  dower , «  UOi 

of  cause  of  action;  effect  of 1909 

what  causes  of  action  transferable  by*.... 1910 

judgment,  when  transferable • 1912 

maae  after  filing  of  a  petition  for  voluntarjr  diasolution  of  a  coxporation»  is  void»  2480 
of  bond  for  jail  liberties.    (See  Bon>  vob  Jail  Libbbxixs.) 
of  judgment    (See  Jcdgmbnt.) 

(See,  also,  Ivsolvbht  Dbbtobi  JuDOMaar  Dhbiob*) 

ABBOOIATB  JUHTIOA    (Bee  Oojjsa  ow  Appbais  ;  Sufbbkb  Coubt.) 

JkBBOOlATlOUi 

joint-stock,  when  deemed  resident  for  purpose  of  deteimining  Jnrisdictloa 

of  superior  city  court 263»  264 

of  county  court. 341 

action  or  special  proceeding  by  or  against  umncorxK>rated,  how  maintained. ....  1919 

what  is  deemed  an,  for  this  purpose 1919 

prooeedings  in  case  of  death,  etc.,  of  member  of. 1920 

ofiSicer  cannot  be  arrested  in  such  action... 1921 

effect  (tf  judgment;  execution  thereupon 1921 

subsequent  action  against  members  or 1922 

certain  sections  permissive ;  effect  upon  statute  of  limitations 1923 

when  objection  of  misnomer,  eto.,  not  available  in  action  against. 1924 

action  against  lointHstock  association  engaged  in  transporting  passengers,  etc.  •  •  1945 

ooDsentof^  to  discharge  of  insolvent 2154 

(See  CoBFOBATioir ;  Jourr-Srocx  Association.) 


• 


(See  Oobtbmft;  Sbbbiff;  I^ual  Jobobs;  Wiivbbs.) 

ATTAOH  M  H  WT  OF  PBOFIIRTS'i 

warrant  issued  by  marine  court  must  be  directed  to  sheriff. 889 

in  what  actions  permitted 885 

>roof  required  to  procure 886 

action  against  pobUe  oiBoer«  eto*,  fiBf  peculatfo^,  etc. 887 

17 
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INDEX. 

ilRAOBMBNT  OF  PROFlDEtTY — CbuflftiMd; 

wunmty  when  and  bywhom  mmted 

Bervioe  of  sninmona  after  i^sue •  63S 

affidavits  to  be  filed,  on  procuring CSI 

undertaking  required,  before  granting 640 

musrt  be  subficrioed  by  judge  and  attorney 641 

contents  of;  to  whom  directed 641 

maT  be  issued  at  same  time,  to  different  counties^. 641 

nnaertaking  not  invalidated  by  improi>er  granting  of. 643 

sheriff  must  execute ;  manner  of  execution. 644 

what  inteo^st  in  real  property  may  be  attached 646 

stock  in,  or  unpaid  sabscription  to  stock  of  foreign  corporation,  may  be 

attached 646 

interest  in  corporation  may  be  attached. 647 

cause  of  action  arising  on  contract  liable  to 64ft 

negotiable  securities  fiable  to 64ft 

miMle  of  levying  under. 649 

certificate  of  dSendant's  interest,  etc,  to  be  furnished  to  sheriff. 650 

person  refusing  such  certificate  may  be  examined 651 

rights  of  owners,  etc,  of  vessels  carrying  defendant's  goods • .  •  652 

when  such  ownen^  etc.,  deprived  of  such  rights 658 

riievifftomake  inventory 654 

may  maintain  actions 656 

may  be  directed  to  sell  i)erishable  goods,  animals,  etc 656 

cislin  to  property  attached,  sheriflfs  jury  may  try 657 

nrooeedings  on  such  claim,  if  finding  is  for  claimant 65ft 

sndingfordefendantnottoprejudicerightof  action  of  claimant. 650 

cf  domeetio  vessel  I  daim  of  ownership 660-661 

undertaking  on  such  didm 663 

when  discharaed 663 

action  on  miaertaking. 664 

defence  in  such  action  I  plaintdfTs  recovery 666 

sale  of  vessel 673-673 

sf  Ibvsigii  vessel;  how  valued. 666 

notice  of  application 667 

undertaking  on  suchdaim. ' 66ft 

when  discharged 660 

when  debtor  may  claim  vessel 670 

saleofvesBel 671,  673 

riiesiff to  keep  property  attached ......  674 

may  be  alrected  to  pay  money  into  court,  or  may  deposit 675 

to  pay  surplus  to  draiendant,  when 676 

plaintiff  may  bring  actions  in  name  of  himself  and  sheriff. 677 

sheriff  to  receive  proceeds  of  such  action 677 

not  liable  for  costs  of  such  action 677 

leave  to  bring  such  action,  how  obtained 67ft 

platntiff,  when  joined  with  sheriff,  after  commencement  of  action 670 

court  or  judge  to  control  proceedings  in  such  action 660 

return  by  sheriff,  of  inventory,  how  enforced 6ftl 

motion  to  vacate  or  modify  warrant,  or  increase  security 682 

such  motion,  before  whom  and  how  made 683 

may  be  opposed  1^  new  proofs  etc, 683 

when  prior  motion  not  to  prejudice  subsequeiit  motion 686 

when  defendant  may  apply  for  discharge  of. 687 

undertaking  on  sucn  application 688 

application  Dv  one  or  more,  of  several  defendants,  and  undertaking  thereupon*  680 

undertaking  to  be  filed ;  sureties  to  justify. 600 

sheriff  to  retain  property  until  lustincation 601 

provifidons  as  to  dischai^  apply  to  vessels 693 

of  partner^s  interest,  other  partners  may  apply  to  discharge 693 

unocrtaking  on  such  application 694 

yaluation  of  defendent'is  interest,  on  such  application 695 

plalntiffwhenentitied  to  notice  of  application 696 

preferences  between  attachments 697 

rolesas  to  levy  under  a  junior  attachment. 698 

of  teefgn  vessel;  undertaking  by  junior  creditor 701 

whenfinrUaEien,  after  liHliire  to  givoiindertaking.t ••••  903 
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INDEX. 

ilTTAOHBIBNT  OF  VROPBRTT—Ocmtinued  •  tBonos. 

righta  of  junior  plaintiff,  in  action  by  sheriff  and  senior  plaintifr. .  • 708 

jtSdorplamtiffmay  be  allowed  to  sue  jointly  with  sheriff. 704 

rights  of  third  and  other  subsequent  attachm(^  creditors 705 

satisfaction  of  judgment  in  favor  of  attaching  creditor 708 

duapositionof  property,  after  discharge  of 709 

after  vacating  and  annulment  of  warrant ....     709 

books,  papers,  undertakinfipa^  etc.,  when  delivered  to  defendant.  •  • '.     710 

defenduitto  be  substituted  in  sheriff's  action,  when 710 

of  real  property,  notice  of,  when  canceled 711 

xetum  of  warrant,  after  same  is  vacated,  etc 712 

arrest  and  injunction,  wheil  not  granted  together. 719 

application  to  obtain,  vacate,  etc.,  how  soon  decided 719 

defendant  interx)06ing  counte]>-claim  entitled  to  a  provisional  remedy 720 

proof  of  the  levy  of,  etc.,  when  required  on  application  for  judgment 1217 

warrant  of^  cannot  be  granted  in  controversy  submitted 1281 

levy  not  to  be  dischargied  on  appeal 1311 

execution,  when  warrant  of,  has  issued 1370 

order  of  preference  of  warrants  of^  and  executions,  etc 1407,  1406 

levy  under  execution  cannot  be  made  in  certain  cases  imless  warrant  oi^  va- 
cated or  annulled 1416 

action  against  officer,  for  levy,  etc.,  rights  of  indemnitors 1421-1427 

action  cannot  be  maintained  to  recover  chattel  taken  under 1690^  3919 

certain  provisions  concerning,  applicable  to  warrant  In  action  to  foreclose  chat" 

telUen 1738,  1740 

In  action  to  charge  judgment  upon  property  of  defendants  jointiy  indebted  but 

not  served 1940 

people,  public  officer,  etc.,  not  required  to  give  security  on  warrant  of. 1990 

additional  allowance  in  action  when  warrant  of^  has  issued 8262,  8254 

when  warrant  is  said  to  be  "annulled'' 3343,  sab.  12 

i^lication  of  certain  provioons  concerning,  on  and  alter  September  1, 1877.  ••  8347 

A'nAOHBIBNT  OF  PROFBRT7  IN  JUBTIUU'8  COURT  t 

warrant;  in  whatactionsitmay  be  granted. ....  ...•••  •. 2905 

what  must  be  shown  to  procure.. 2906 

form  and  contents  thereof 2907 

undertaking 2908 

how  executed 2909 

aervioe  of  sununons  and  warrant  upon  defendant 2910 

imdertakin^  by  defendant;  re-delivery  thereupon 2911 

claim  by  third  person,  bond  and  delivery  thereupon 2912 

action  ux>on  bond 2913 

when  defendant  may  prosecute  bond • 2914 

return  of  warrant 2915 

motion  to  vacate  or  modify  warrant... 2916 

effectof  vacating  warrant 2917 

proceedings  when  summons  not  personally  served 2918 

title  of  purchaser  at  sale  under,  not  affected  by  a  restitution  ordered  on  revenaX 
of  judgment 8068 

SSTTAOBUBNT  OF  PR0PI1RT7  IN  MABTTiB  OOURT  OF  TBS  CIITV 
OF  NEW  YORK;  BrSTRIOT  OOURT  OF  HBW  TORK|  AND  JUS- 
HOBS'  OOURTS  OF  AXiBANT  AND  TROT.  (Bee  Tdxjm  ov  vaosm 
Comas.) 

A'WAOH  M  H  WT  OF  THB  PSRSON: 

for  contempt.    (Sea  Coxtbmft.) 

(See  Wabbaxt.) 

ATTENDANTS: 

of  courts,  not  to  practice  as  attorneys • .••««  ••••••      68 

mxm  Buxireme  court,  eto.,  in  New  lork  and  Kinss  counties 9^      96 

of  court  of  appeals,  to  be  am)Ointed  and  remo  ved  by  it • 198 

m>on  marine  court  of  New  lork,  to  be  appointed  by  derk 886 

of  Justices'  courts  in  Brooklyn,  to  be  designated  and  their  duties  fixed  by  the 

common  councO •••• , 8126 

«lbet  of  this  act  upon ••  •• ••••  • 8864 
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OTKMUIBTB  AMD  CXIUNSBLLOBS: 

may  be  punished  for  mifloonduct ••••••       14 

to  be  sabflcribed  or  mdoraed  with  name  o£> 34 

Judge's  partner  or  deilCt  when  not  to  set  as. ••  ••.•41^      SO 

may  appear  in  person,  or  by ••••• • 56 

examination  ana  admission  of 56  <-  00 

oath  of  office  and  certificate  of  admismon 59 

residing  in  adjoining  8tates»  may  practice •«•• 60 

derk,  deputies,  etc.,  not  to  practice  in  their  own  oonrtB... 61 

flherifls  and  certain  other  officers  not  to  practice  aa. 62 

none  but  attorneys  to  practice  in  New  York  and  Kings  oonntiee. 6i9;      64 

death  or  disability  oil  proceedings  thereupon 65 

compensation  left  to  agreement ;  lien  o(  for...... 66 

xemoval  or  suspttisiont  for  malpractice,  crime^  etc,  proceedings,  etc 67  •*  69 

certain  acts  prohibited ;  disobedience,  howpunishec^  etc 70  *  80 

not  to  defend,  when  they  have  been  pubuc  prosecutor ;  partner  alao  proUb- 

Hed 78-80 

Iratif  prosecuted  may  defend  in  person • • 81 

eooxiof  appeals  to  make  rules  for  admission  of... • 19S 

Bmitation  oi  action  against,  for  receipt  of  money  or  proper^. 410 

must  subscribe  summons • 417 

to  subscribe  notice  of  appearance^  answer,  ete. 4S1 

for  plaintiff,  may  limit  time  for  service  of  summons. •  • 495 

to  be  assigned  to  prosecute  or  defend  for  poor  person. 460^    465 

«f  poor  person,  costotobepaid  to «•     467 

appearinfr  for  two  more  or  defendante  to  receive  one  copy  oomplaint*  •• 479 

tosubecnbe  pleading • 580 

.«    ..     of  pleadmff,  by,  when  allowed.  ••• ••• 695 

copjr  or  account,  by 581 

in  action  against. 550-565 

to  subscribe  order  of  arrest  and  may  limit  time  for  its  esecation. 561 

privilege  of)  fix>m  arrest. • 565 

must  subscribe  warrant  of  attachment 641 

wlken  and  how  to  subscribe  offer  of  judgment ••••  •• 740 

service  of  papers  on,  how  made.    (See  SnaviaB.) 

when  to  be  served  with  papers,  instead  of  party • 799 

not  to  disclose  professional  communications.... 835 

may  execute  satisfaction-piece  of  Judgment  within  two  years 1960 

when  notice  of  motion  to  set  aside  Judgment  may  be  served  on 1287 

service  of  notice  of  appeal  upon 1800-1809 

for  plaintiff  in  ejectment  may  be  compelled  to  produce  authority  to  appear,  1519-1514 
tobe  notified  to  attend  jud^e  or  referee  on  review  of  property,  in  action  for  wasted  1659 

whenmay  make  affidavit  for  party  in  action  of  replevm 1719 

parties  to  special  proceeding  mstituted  by  State  writ  may  appear  by 1995 

flurro^te  not  to  be  counsel  or  attorney,  ete SM95 

clerkm  office  of  surrogate  cannot  act  as,  before 9511 

fiither  or  son  of  surro^ite  cannot  practice  as^  before 9599 

party  to  action  in  Justice's  court  may  appear  by 9686 

constable,  law  paHner,  or  clerk  of  Justice,  cannot  act  as  attorney  in  action  before 

Justice  of  ti^e  peace • 2889 

axUhority  of,  to  act,  how  proved  in  such  action •  • 9890 

E  make  affidavit  in  action  for  chattel  in  justice's  court 9929 
ce  of  the  peace  for  the  mxth  district  in  Brooklyn  must  be  an 8U6 
■sted  in  recovery  as  compensation  for  services,  not  liable  for  costs... .  ••••..  3947 

liability  ot,  for  coste  when  ddfendant  entitied  to  require  security 8976 

not  entitled  to  witoesB  fee»  when  attending  ia  bebau  of  bisdisiKi 8988 


It 

partner  o(  cannot  defend  action  brought  by 78  -  81 

may  bring  action  for  penally,  ete.,  g^ven  to  i>roeecntor ;  limitations  thereof* . •  •  •    887 

to  be  served  with  summons  when  State  is  purty  hi  partition.  •• • 1594 

may  bring  action  against  directors,  etc,  of  corporraon  when. 1789 

may  bring  action  to  dissolve  corporation. 1786 

must  bring  action  to  annul  corporation,  when .1797,  1798 

when,  must  bring  action  against  conwration 1808 

may  bring  action  Mfsinst  usurper  of  office,  ete •••  ••••  •• 1948 

proceedings  InsucEactioai  tnal  ctQ^JudgmcQt**^** -^ •••••  ••••«. 1948^  MO 

90 


mDBZ. 

ATVORNBT-OZDIBRAZi— CbnfiJUMd  ••  Baonom. 

assmnption  of  office  by  person  entitled 1961 

proceedings  to  comx>el  delivery  of  books,  etc.»  after  demand ......  1962 

damages  now  recovered  in  action  brought  by,  against  nsorper  of  office 1958 

one  action  ma^^  be  broiigiitby»  affainst  several  cJaimants  to  office •  1954 

injunction  against  persons  illegally  acting  as  corporation. 1955 

final  ludgment  in  action  for  usnrpmg office,  etc ig.'SG 

may  bring  action  to  vacate  lettera-patent,  when 1957 

trial  of  such  action;  judgment-roU,  etc 195S-19C0 

when,  must  bring  action  for  penalty  or  forfeiture 1962 

must  have  notice  of  application  for  disposition  of  proceeds  of  action  for  conver- 
sion of  public  funds 1975 

when,  must  bring  such  action..... 1976 

•    must  brinf  ejectment  for  real  property  escheated  or  fonTeited,  when 1977 

notice  of  object  of  such  action  to  be  published 1978 

must  report  recoveries  to  commissioners  of  land  office 1981 

must  bring  action  for  personal  property  forfeited  for  treason 1982 

entiUed  to  special  compensation  in  action  where  relator  Joined  with  people 1986 

must  require  relator  to  give  security 1986 

must  join  aJl  causes  of  action  on  contract,  exinting  against  defendant. 1988 

^en  must  consolidate  actions  against  separate  defendants 1989 

may  apply  for  State  writ  in  action  by  people 1998 

payment  of  fees  and  tender  of  undertaking  not  required  on  service  of  habeas 

corpus,  issued  on  application  of. 9009 

advice  of  counsel  need  not  be  sworn  to,  in  affidavit  for  habeas  corpus  to  testify 

on  application  of. 9019 

may  appeal  in  cases  of  habeas  corpus  and  certiorari,  in  name  of  people 2059 

when,  must  make  application  for  writ  of  assessment  of  damages 2105 

when  order  to  show  cause  why  insolvent  should  not  be  discharged,  must  be 

served  on 2165 

service  upoxi,  of  notice  of  application  of  Judgment  creditor  to  be  discharged 

from  imprisonment 9207 

midertaking  in  contempt  proceedings,  when  to  be  prosecuted  by 2290 

when  to  prosecute  action  against  sheriff  for  taldn£f  insufficient  undertaking. . . .  2291 

when  to  be  dted  on  application  for  probate  of  wm 2616 

for  letters  of  administration 2663 

must  have  notice  of  application  for  legacy  paid  into  State  treasury 2747 

may  require  searches  in  certain  public  offices  to  be  made  without  fee 8290 

(See,  also,  Attornstb  avd  Couhsblobs.) 

AUCTION : 

sales  of  real  property  mider  judgment  must  be  made  at. •  1678 

of  attorney  to  subscribe  offer  of  Judgment,  must  be  shown  by  affidavit 740 

evidcmoe  of  authority  to  appear  for  plaintiff  in  ejectment  may  be  compelled, 

1512-1514 
evidence  of  authority  of  officer  or  court  to  act  as  surrogate,  in  case  of  disability,  2487 

order  al  court  at  g^eneral  term  for  that  purpose 2488 

how  such  authority  is  superseded 2489 

letters  testamentary,  etc.,  are  conclusive  evidence  of,  etc 2591 

of  attorney,  to  act  in  action  before  justice  of  the  peace  must  be  proved  if  re* 
quired 2890 

AWAKDb    (See  Abbitratiov.) 

B. 

fictitious,  punishment  for  putting  in ..  14 

custody  of  persons  surrendered  in  exoneration  of. 110 

eifoct  of  surrender  by,  where  cause  removed  to  or  from  superior  dty  court ....  276 

where  action  removed  to  supreme  from  county  court. . .  846 

amount  of,  motion  to  reduce 567 

defendant  discharged  from  arrest,  on  given  or  making  deposits. 578 

to  be  given  at  what  stage  of  action 673 

may  he  given  at  any  hour  of  day  or  night,  etc ....  578 

defendant  must  have  opportunity  to  prove.. 578 

defendant  may  elect  to  make  depodt,  give  bond  for  liberties,  or  give  bail,  when,  574 

contents  of  imdertaking • 079 

81 
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INDBJL 

BATTi  -Continued:  Bbcitov. 

examination  of  personB  offered  aa 576 

cop^  of  papere  to  be  delivered  to  plaintifTs  attorney 677 

notice  or  non-acceptance  of. 577 

notice  of  justification ;  new  undertaking.. 578 

qualification  of 579 

justification  of,  how  made 680 

allowance  of... 681 

deposit  with  sherifl^  instead  of 582 

to  be  paid  into  court 583 

bail  ma^  be  jriven  after 684 

disposition  of;  whan  paid  to  third  person 585,    586 

Bherifl^  when  liable  aa. 587 

proceedings  on  judgment  a^painst 688 

liable  to  sheriff  for  omitting  to  justify 589 

sheriff  to  file  papers,  if  bail  not  given 590 

may  surrender  defendant 591 

defendant  may  surrender  himself  in  exoneration  of 591 

surrender,  how  made ;  exoneration  of  bail  thereupon 592 

may  arrest  defendant  for  purpose  of  surrender. 593 

voluntary  surrender  in  exoneration  of 694 

Bheriff,  when  to  have  rights  and  liabilities  of 695 

proceeded  against  by  tuition  only 696 

execution ;  when  necessary  before  suing 597 

duty  of  sheriff  on  such  execution , 598 

defenses  in  action  against 699 

may  be  relieved,  where  principal  is  imprisoned,  etc 600 

exonerated,  in  what  cases 601 

provisions  as  to  iustification  of,  applicable  to  sureties  on  undertaking  in  replevin,  1706 

of  prisoner  held  on  irregular  commitment  in  habeas  corpus. ••• 2035 

whensuchprisoner  may  be  committed  to  another  officer.. 2036 

certiorari  may  be  issued  on  application  for  habeas  corpus,  when  prisoner  not 

entiUed  to 2041 

on  certiorari,  when  and  how  ordered ;  by  whom  and  how  taken 2045,  2046 

discharge  of  prisoner  after,  therein 2047 

service  of  order  directing'  discharge  ui>on  giving,  when  complete 2048 

person  arrested  for  having  prisoner  in  his  custody,  when  entitied  to 2057 

dischaj*ge  of  prisoner  on,  not  stayed  by  appeal  taken  by  the  people 2058 

prisoner  who  appeals,  may  be  admitted  to  baiL 2060-2062 

custody  of  prisoner  until  he  gives  such 2063 

recognizance  when  valid  for  an  adjournment,  etc 2064 

amount  to  be  taken  may  be  indorsed  on  warrant  of  attachment  for  contempt. . . .  2276 

time  for  non-acceptance  and  justification  of^  in  New  York  marine  court 3168 

on  arrest  in  New  York  marine  court 3180-^84 

(See  Absbst  ;  Titlbs  of  tbb  difvbbbnt  Coubts.) 

I 

of  judgment  debtor,  examination  of,  etc,  in  supplementary  proceeding . .  .2441-2469 
as  to  roredoBure  of  lien  of^  upon  chatteL    (See  Acnoir  to  fobbclosb  iabs  ufob 
▲  Chattbl.) 


interest  of^  to  be  levied  on  under  execution 1412 

BAULOT8: 

to  be  prepared  for  drawing  jury  in  justice's  court 2994-2996 

VANKXMQ: 

corporation  formed  for,  exempt  from  certain  provimons  as  to  voluntary;  dissola- 
tion  of  corporations • 2420 

BANKINO  POWERS: 

grounds  for  dissolving  a  corporation  having 1786 


judgment  against,  how  discharged ... .  * 1268 

BANKRUFTOT: 

of  tenant  under  lease  for  three  years  or  less  is  ground  for  summary  proceedings 

to  remove  him .... 2231 

person  adjudicated  or  discharged  in,  may  be  required  to  file  security  for  cos(b»  8269 

BAR.    (See  Evidbvob.) 
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INDBZ. 

BA8TABDT:  8] 

oouH  niay  ezcliide  tmblic  frmn  trial  of  action  for.  • 5 

action  on  bastardy  bond  may  be  brought  in  the  district  court  of  New  York*  •••  •  8S1S 

BAWDY-BOUSE  s  ^^ 

nse  of  premises  as,  is  ground  for  smnmary  imMseedingB  to  recover  posBeonon.  ••  SU 

notice  to  be  served  by  neighbor  of,  upon  iandlord ;  petition  by  neigiibor  in  som- 

maiy  pitHseedings  to  recover  possession,  etc SB87 

BELLS  OF  BXOHANQB  AMD  FBOBIZSSORT  NOTES: 

attorney  cannot  buy,  with  intent  to  sue  on 78  «•  77 

of  money  corporations,  time  to  bring  action  on,  unlinoited 80ft 

I)artie8  to,  may  be  joined  in  action 464 

rules  as  to  coimter-claims  in  actions  upon 603 

ma^be  attached 648 

action  against  corporation  on • 1778 

rights  of  parties  to  not  affected  by  Beciion  1909 IW^ 

indorser  may  recover  costs  incurred  in  suit  by  consent^  etc.,  of  maker. : 1918 

action  upon  lost 1917 

id.;  by  the  people  of  the  State 1918 

protest  of,  etc.,  when  evidence.    (See  DocuMBarrAST  BviDinroB.) 

BEZili  OF  PARTIOUZiARS: 

court  may  order  ftonished 581 

OF  SALE: 
of  vessel,  how  proved •     948 


as  to  mandamus  or  certiorari  to.    (See  Csbtiorabi  ;  Cobpoiutiqv  ;  Vaxdaxob,) 

BOARD  FOR  BNFOROBMENT  OF  JURY  FINES: 

in  Kings  county.    (See  Trial  Jubors  nr  £jnqs  Coustt.) 
in  New  York.    (See  Trial  Jdbors  in  Nbw  York.) 

BOARD  OR  OOBOilTTEB: 

oaths  maybe  administered  by,  in  certain  cases •«,•  •••• 848 

subpoena  in  certain  cases  before,  how  issued  and  served •••     864 

BOARDINO-HOUSE  JUJEFEK : 

as  to  foreclosure  of  lien  ot,  upon  chattel.    (See  Acnov  to  Fobbolosb  Lddt  ufqv  A 
Chattel.) 


I 

''body  or  officer  "  in  providionfl  M  to  oertiorari,  what  to  include.  ••• 2148 

BOND: 

attorney  cannot  buv,  with  intent  to  sue  on 78  -  77 

required  of  snardiiGui  ad  litem  of  infant 475,    478 

maybe  attached 648 

of  receiver.. 718 

levyupon,  under  execution. 1411 

<xr  guardian  ad  litem  for  infant  party  in  partition,  must  be  filed  with  derk 1588 

of  ^[Tiardlan,  in  action  for  wards  legacy 1820 

action  upon  a  penal ;  damages  recoverable 1918 

of  oonmoittee  of  lunatic,  on  petition  for  sale  of  real  estate 2351 

of  guardian  of  infant  in  such  a  proceeding • 2352 

how  such  bonds  prosecuted 2368 

to  prevent  decree  for  discovery  of  property  withheld  from  executor,  etc 2718 

mav  be  required  by  decree  for  parent  of  legacy 2718 

to  be  given  hy  executor  or  administrator,  before  selling  real  property  under  a 

decree ^ 2766>  2767 

of  purchaser  at  sale  of  land  contract,  in  proceeding  for  sale,  for  payment  of  de- 
cedent's debts  2780,  2781 

when  re(](uired  of  testamentary  trustee 2816,  2818 

when  action  on,  may  be  brought  in  justice's  court 2863 

ot  third  person  on  claim  to  property  attached,  in  justice's  court 2919 

action  on  such  bond ;  judgment  thereon 2918 

when  defendant  may  prosecute  such 2914 

notice  of  justification  of  sureties  on  plaintiff's  undertaking  for  costs  in  New  York 
marine  court ; • 8181 


tSDmu 

—  Ckmtiniued: 
for  bond  of  officer,  and  action  iipofB  official  bond.    (Bee  QmoOtt  BoKD«> 
for  costs.    (See  Costb.) 
In  legal  proceedings  generally.    (See  Uin>XBXumra.) 
of  dieriff,  when  proeecnted.    (See  Shbhiff.) 
of  goantiaa  of  infant.    (See  Ihfamt  ;  UHDHHSAjmra.) 

BOMB  OR  UMDBRTAKIKa: 

(See  BoKD ;  Official  Bohd  ;  UvDBRTAXiira.) 

BOND  FOR  JAZZ.  ZJBBRTIB8 : 

ci  temporary  lail,  applies  to  liberties  of  proper  jaU 1^ 

feqnisltes  and  condition  of 150 

for  whose  benefit  held 151 

oommitment  of  pnsoner,  for  insufficiency  of  suretieB 152 

surrender  of  principal,  by  sureties  in 153 

each  surrender,  how  made 154 

escape  df  prisoner  forfeits -. 155 

defence  in  sheriff's  action  on 100 

Judgment  against  sheriff  is  evidence  against  sureties,  etc Idl 

Bummarv  judgment  for  the  sheriff,  on 162,  16S 

such  jud^ent,  when  stayed;  when  vacated 164 

evidence  m  sheriff^s  action  on 165 

assignment  of  foi-feited  bond  to  party 166 

action  on,  by  assignee ;  damages  recoverable ICT 

such  assignment  bars  action  against  sheriff. 16& 

defence  in  action  by  aasdgiiee,  on IW 

stay  of  proceedings  against  sheriff,  where  assignment  not  taken 170 

coroner  may  take  from  sheriff  on  his  arrest 174-177 

given  by  sheriff,  coroner  may  prosecute  or  assi^ 178 

person  arrested  in  action  brought  by  eaeriff. y  180 

BOOKS  AND  PAPBR8 : 

when  production  of,  may  be  compelled  by  subixsna 854,  867,    866 

Ot  corporation,  how  production  upon  trial  compelled 868,    869 

of  foreign  corporation,  how  proved 929-931 

proceeding  by  party  declared  entitled  to  office,  to  obtain 1951,  1969 

what  books  to  be  kept  by  surrogate  $  index,  etc 2498,  2499 

to  be  preserved 2500 

discovery  of^  certain  provisions  relative  to,  apply  to  surrogates'  courts 2538 

to  be  deposited  with  town  or  city  clerk,  when  Justice  removes,  etc 8144 

certificate  as  to  judgments  in  docket-book  so  (Repeated 3145 

must  be  demanded  by  such  clerk,  after  death  d  justice 8146 

delivery  of  such,  how  compelled 3147 

transfer  of  from  mayor's  court  of  Hudson,  recorders'  courts  of  Utica  and  Oswegtv 

to  supi*eme  court 8197 

ae  to  evidence.    (See  Documbntart  Evidkhob.) 
discovery  and  inspection  of.    (See  Di8Cx>vxbt.) 

BRBAOH  OF  FROBSISB  TO  MABBT: 

action  to  recover  damages  for,  order  of  arrest  may  isjue 549 

warrant  of  attachment  will  not  • ••.. 835 

cause  of  action,  not  transferable 1910 

cannot  be  brought  in  justice's  court ••••• 2S62 

as  to  district  court  of  New  York 3215 

as  to  justices' courts  of  Albany  and  Troy 3223 

BOUNDARY  I 

when  order  for  Burvey  of,  made 1682-1684 


exempt  from  execution. ..«. 1893 


of  officers,  etc.,  with  reference  to  trial  jurore  in  New  York,  is  miademeanor. ....  1122 

1123 
eertafci  officers  in  Kings  county  receiving  bribe,  etc,  deemed  guilty  of  fbloiiy.««  1158 
aooeptanoe  of  bribe  by  juror*  penalty  for. • •••  ••• 1196 

M 


INDJEX. 

'I 

<Hie  cntliiig  traaB  to  TCpttbv  not  liabla  for  treble  daMgCB,, 1668 

LOOKLTNi 

notioe  of  sale  of  real  property  In,  Tmder  judgment 1678 

application  in  sammary  prooeedingB  to  recover  land  may  be  made  to  poUoe  jn»- 
tioein 3384 

JBROOKLTN,  Om  CX>URT  OF  3 

ieacourt  of  record « 3 

judges  of,  to  fix  number  of  court  attendants... • 95 

appeal  to  court  of  appeals,  in  action  commenced  in 191 

jurisdiction  of ' 268-265 

proceedings  before  one  judpfe  of,  may  be  continued  before  another 279 

consists  of  three  judges ;  chief-judge... 807 

alwa^open;  nmnber  of  trial  terms. 808 

appomtment  of  special  deputy-clerk  and  assistants 284,    809 

clerk  of,  entitled  to  same  fees  as  county  clerk 810 

clerk  of^  general  duties  of.     (Bee  Clkrk  ;  ComrTT  Clbbk.) 

sheriff,  etc.,  of  Kings  county  to  attend  terms ;  fees  therefor  • 811 

expenses  of,  are  a  counter  charge •• 813 

stenographer  for ;  appomtment  duties,  etc , 813 

application  for  change  of  name  may  be  made  to 2411 

is  mcluded  among  superior  city  courts 8343 

derk  of^  must  account  for  and  pay  over  fines  and  fees 8284 

(See  Superior  Citt  Courts.) 

BROOKLYN,  JUOTIOJJ  OF  THS  PBAOB  IN  i 

)'ustice  in  sixth  district  must  be  an  attorney... 8116 
ustices' jurisdiction  in  Brooklyn 3117 
ustioes  to  receive  salaries  in  hen  of  fees  $  to  account  and  pay  over  fees  monthly,  3118 

clerk ;  how  appointed  ;  salary ;  bond 8119 

duties  of  clex^ 8120 

interpreters  in 3121-3124 

common  council  to  designate  attendants,  etc 3125 

when  plaintiff  may  serve  copy  of  complaint  with  summons ;  proceedings  thei'e- 

upon 3126 

jury  trial;  when  and  how  demanded 3127 

setting  aside  default,  etc 3128 

additional  costs  upon  recovery  of  ^100 8129 

id.;  where  defendant  recovers  judgment 3130 

costs  and  execution  in  action  by  working  woman 3131 

costs  upon  adjournment 8133 

applicittion  of  other  provisions.     Holding  court  open..... 8138 

BUFFALO,  SUFEBIOa  COURT  OF : 

is  a  court  of  record 3 

judge  may  make  orders  in  actions,  etc.,  in  supreme  court . .  r.  240 

proceedings  before  one  judge  of,  may  be  continued  before  another. 279 

Jurisdiction  of 263-265,292,  298 

exclusive  jurisdiction  of  certain  actions  discontinued  in  justice's  court 294 

r:>wer  to  remit  fine  or  recognizance  imposed  by  it. 294 

three  judges ;  chief-judge 295 

number  of  general  and  trial  terms 296 

demurrers,  where  tried 297 

clerk  entitied  to  same  fees  as  county  clerk 298 

to  appoint  deputy,  and  special  deputy-clerk 284,  299 

derk,  general  duties  of.     (See  Clbrk  ;  Couhtt  Clrrjc.) 

stenographer ;  appointment,  duties,  fees,  etc 800 

crier #•••  • 801 

sheriff,  etc.,  to  attend  terms  of ;  compensation 803 

special  powers  of  such  ofllicers,  in  contempt  cases,  etc ..•  802 

selecting  juix)i*s,  their  qualifications,  etc 808 

drawing,  excusing,  etc.,  trial  jui'ors;  making  jury  list 304 

notifying  trial  jui'ors ;  their  fees 805 

additional  jurors,  when  ordered  drawn,  etc 806 

application  for  habeas  curpus  or  certiorari  to  inquire,  etc.,  may  be  made  to 

judge  of. 2017,  2018 

id.;  when  wnt  must  be  granted }  penalty  for  refusing 302O 
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BUFFALO^  SOFSOmB  OOUBT  OP^CbnHnned: 

when  such  writ  may  be  granted  in  another  coaaty,  retaraabfe  beAire  Judge  oi,  9^S 

when  such  writ  to  ifisne  without  application. 

proceedings  on  return  of  writ  of  haoeas  corpus.... 

warrant  to  bring  up  prisoner  about  being  removed .•• 

application  for  c^anfe  of  name  may  be  imide  to gffl 

new  action  must  be  brought  in,  after  answer  of  title  in  justice's  court  in  Buffalo^ 

appeal  from  judgment  of  justice  of  the  peace  in  Buffalo  must  beto 

such  appeal,  when  new  trial  not  had  in  appellate  courts  must  be  heard  at  gen- 
eral term •• 

is  included  among  superior  dty  courts 88tt 

oertain  provisions  aa  to  trial  jurors  apply  to  trial  of  indictment,  eto.,  in 8M7 

(See,  also^  Sufkbiob  Cmr  Ck>OBXB.) 

BDIXJDXNGi 

when  sheriff  may  break  open  to  take  chattel,  he  is  required  to  replevy ••  ITOl 


exemption  at,  from  execution.    (See  BSxbkfttoh  from  ExBCunov.) 

80ttiNllSS: 

suspension  of  ordinary  and  lawful  buriness  by  corporation  for  one  year,  grtnmd 
for  dissolving  it 1786 

requisiteB  of  injunction  suspending  the  general  and  ordinary  business  of  a  corpo* 
ration 1809 

C. 

OiOiiniDAR: 

of  certain  courts  of  record ;  court  may  order  printed ••«.  • 19 

expense  of  printing  a  county  chax*ge. 90 

how  place  of  cause  on,  on  second  appeal  to  the  court  of  appeals  determined ....  195 

practice  in  New  York  city 794,79^  977 

arrangement  of  issueeupon • • • 978 

as  to  preference  on.    (See  J^ssfsbbvob.) 

CANADA: 

ox)en  commission  may  issue  ;c » ..' •...     896 

1^  of  personal  property  executed  jz^  aad  aooording  to  the  laws  ot,  when  nunr 
be  proved  here ••• 9611p  9618 

CANCELLATION : 

of  docket  of  judgment.    (See  Judombbt.) 

CABS: 

settlement  of,  by  judge  out  of  ofRce,  allowed •• 86 

in  cause  tried  at  certain  circuits  inNew  York,  before  whom  setUed 986 

on  api)eal,  or  motion  for  new  trial,  when  necessary ;  how  made  and  settled. ....  997 

when  appeal,  etc.,  may  be  heard  without  a 998 

required  on  appeal  from  order,  made  on  motion  for  new  trial  on  minutes 999 

preparation  and  settlement  of,  does  not  operate  as  stay  of  proceedings  on  judg- 
ment, unless  order  made 1006 

statement  of  exceptions  in,  does  not  prejudice  motion  for  new  trial 1006 

notes  of  stenographer  may  be  treated  as  minutes  of  judge 1007 

on  submission  of  controversy  without  action ....1279,  1280 

when  required  on  appeal  to  court  of  appeals,  eto. 1339 

settlement  of,  on  appeal  from  trial  in  surrogate's  court ,  2646 

when  to  be  made  and  settled  on  appeal  from  surrogate's  court 3676 

amount  of  costs  for  making  and  serving  case,  and  am^endments. 8351 

CAtJSE  OF  ACTION : 

when  deemed  to  have  accrued  on  mutual  account 886 

accruing  between  death  of  testator  and  issues  of  letters. 893 

how  stated  and  numbered  in  complaint 481-488 

what  may  be  united  in  same  complaint 484 

on  conti-act  may  be  attached 648 

one  or  more  may  be  stricken  out,  for  disobeying  order  for  discovery 808 

asto  joinder  of 1687-1689 

for  wrongfully  taking,  and  for  wrongfully  detaining  chattel,  how  united 1731 

what  personal  and  representative,  may  bie  joined  in  action  against  executor,  etc,  1816 
civil  nght  of  action  not  affected  by  prosecution  for  criminal  offence 1899 
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niDBZ. 

<XAtJ8B  OP  ACnON — OonHnued  f  fiaonov. 

effect  of  transfer  of ••  ••••  •• 1909 

what  caoseB  of  action  may  be  transferred • 1910^  1911 

how  far  luaaigmnent  of  judgment  transfers  the 1913 

joinder  of  sevenU,  against  same  person,  in  favor  of  the  people 1968 

consolidation  of  several  actions  against  different  parties  for  same,  in  favor  of  the 

people 1989 

when  cause  of  re-imprisonment  not  deemed  same,  as  that  for  which  discharge 

granted 2060 

Joinder  of  grievances  in  alternative  mandamos,  subject  to  proviaons  as  to 

Jjoiader  of. 207(1 

what  may  be  joined  la  justice's  court 2987 


I 

of  age,  etc.,  of  judge  of  ooort  of  record  to  be  filed 04 

of  adxnission  of  attorney  and  counselor •• 69 

to  be  used  as  evidence,  form  and  requisites  of • 967,  95^    969 

must  be  under  seal,  except  in  certain  cases 958,    969 

bv  sheriff,  of  sale  of  real  property  under  execution ••  1438,  1489 

or  judge  or  referee,  when  required  in  action  against  an  executor 1886 

entitling  party  to  costs  or  increased  costs 8248 

by  shenflr  or  officer,  on  redemption  of  real  estate  sold  on  executioOi    (See  Bb- 

DBMFTIOV  OF  RhAL  PrOPBRTT  SoLD  OV  ExBOOTIOH.) 

of  officer,  etc.,  when  evidence.    (See  Docdmbntabt  EvmsirDB.) 

<JlUHTiORARI,  TO  nVQUIRB  INTO  OAtJSB  OF  DBTmmON: 

is  a  State  writ •  199] 

(See  State  Writ.) 

mode  of  serving • 2008 

person  sensed  with,  must  obey  writ ;  fees  to  be  paid,  etc • 2005 

writ;  who  entitled  to  prosecute 2016 

when  not  allowed 2016 

application  for;  how  and  to  whom  made 2017 

application  in  another  county ;  proof  required ••  ••••  • 2018 

contents  of  petition  for 2019 

when  must  oe  granted;  penalty  for  refusing • 2020 

form  of 2022 

when  may  be  made  returnable  before  another  judge 2028 

when  Bufncient  in  form 2024 

when  to  issue  without  application 2026 

return  to;  its  contents 2026 

proceedings  on  disobedience  of 2028 

precept  to  bring  up  pinsoner 2029 

power  of  county  may  be  called 2030 

when  prisoner  to  be  discharged  in  civil  cases... 2088 

legality  of  certain  mandates,  under  which  prisoner  held,  not  to  be  inquired 

into. 2084 

proceedings  on  irregular  commitment 2086 

notice  of  hearing  for  discharge  of  prisoner  to  be  given  in  certain  cases 2088 

when  to  issue  on  application  for  habeas  corpus 2041 

proceedings  upon  return  of  writ • 2042 

id. ;  when  discharge  to  be  granted;  when  proceedings  dismiased 2048 

when  does  not  prevent  habeas  corpus,  and  vice  versa. 2044 

bail  on,  when  and  how  ordered. 2046 

id.;  by  whom  and  how  taken • 2046 

discharge  of  prisoner  bailed 2047-2049 

when  such  prisoner  may  and  may  not  be  re-imprisoned.. 2060 

penalty  for  violation  of  last  preceding  provison 2061 

id. ;  for  concealing,  etc.,  prisoner  for  purpose  of  avoiding  writ. 2062 

id. ;  for  aiding,  eto.,  in  such  concealment,  etc 2068 

warrant  to  bnng  up  prisoner  about  to  be  removed,  etc 2064 

when  offender  in  such  case  to  be  arrested 2065 

execution  of  such  warrant ;  proceedings  to  relieve  prisoner 2066 

id. ;  proceedings  to  punish  offender 2067 

penalty  of  refusing  copy  of  process 2066 

(See  Affbax*.) 
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CBRftORABZ  TO  BUViJJW  BBTBBmNAllOlt  Oi^  MI'VllULA  UK' 
BDKAIi: 

iBAfiUte writ IMl 

(See  Statb  Wbtt.) 

miti  person  served  with*  nmst  obey  it ;  Cms  to  be  paid  or  tendered  ••• 900S 

when  itmay  iflsue 2120 

when  it  cannot  isBue 212I9  213S 

when  to  ifisae  from  sapreme  court  or  soperior  city  oonrt 2123 

when  from  an  appellate  court 9124 

limitation  of  time  for  review 21^ 

in  case  of  disabilitv 2126 

application  for ;  where  and  how  made 2127 

when  notice  is  necessary  I  service  thereof 2128 

to  whom  directed 2129 

mode  of  service  of. 2130 

stay  of  proceedings  on  issuing' of 2181 

when  and  where  returnable 2133 

subsequent  proceedinffs,  as  in  an  action.... 2133 

return  to;  when  and  how  made 2134 

how  compelled;  fees  for  making 2135 

after  tei-m  of  office  expired 2136 

when  third  person  may  be  brought  in 2137 

hearing  upon  return  to 2138 

upon  affidavits 2139 

questions  to  be  determined  upon  the  hearing,  etc 2140 

final  order  upon  the  hearing  on  return  of 2141 

restitution  maybe  awarded 2142 

entry  and  enrollment  of  final  order 2144 

effect  thereof 2145 

**bodyor  officer,"  and  "  determination,"  what  to  include 2146 

application  of  foregoing  provisions  to  certain  cadges 2147 

id.;  to  civil  cases  only. 2148 


of  jui'or.    (See  Jtjbt.) 

CXHAMBfiRXiAIN  OF  NBW  TOBK 
fees  of • 


adioummentof  spedal  terms;  trial  thereat 232 

juoge  of  superior  city  court  or  county  Judge  may  exercise  powers  of  justice  of 
supreme  court  at 241 

GHANQB: 

of  name.    (See  Naxb.) 

OBARaB: 

of  debt  upon  real  imiperty... •• •• 1860 


• 


•  I :  II ;}» 


limitation  of  action  to  recover 382» 

arrest  in  cei*tain  actions  to  recover,  etc.. 550 

intei'pleader  by  order,  in  action  to  recover.... 820 

place  of  trial  of  action  as  to  distraining  of. 083 

execution  for  delivery  of. 1373 

who  may  bring  action  for  forfeiture  of.. 1803 

action  for  a.    (See  Action  to  bbcx)ver  ▲  Chattbl.) 

action  to  foreclose  lien  upon  a.    (See  Acnov  to  forbclosb  a  Lddt  vpov  ▲ 
Chattbl.) 

JUDQB.    (See  Coubt  of  Appbals  ;  Bitpbbiob  Cttt  Coubtb..) 


[ia>: 

may  apply  for  appointment  of  trustees  to  take  eare  of  i>roperty  of  imxvrisoned 

parent > . .  • • 

property  of  criminal  may  be  ap])lied  to  support  of. 

temxx)rary  administrator  of  absentee  may  provide  for  support  of 2677 

may  proceed  against  executor  for  not  setting  apart  exempt  property TOO 

decree  as  to»  on  judicial  settlement  of  his  account 2*^ 

bom  after  making  of  a  will  may  petition  for  compulsory  settlement  of  executor^ 

account. 

(See»  alao^  Issdb.) 


m  AonoNi 

attorney  oannotbiigrivltliiBkeiit  to  SMcn* • 78  •  77 

OKSKIUIT  COURTS  I 

are  oonrtsof  record • 9 

aealkept  by  county  clerk  to  be  the  seal  of 27 

apiKHntnient  of  tunea  and  plaow  for  hdldin^^ 982 

aeveral  may  mt  at  aame  time  in  New  York. 288 

publication  of  appointment ... . 288 

governor  may  appoint  extraordinary  term  of.  •• /...  234 

any  Justice  of  sapreme  oonrt  may  hold 235 

certain  judges  of  other  courts  may  be  deognated  to  hold,  in  New  York 236 

fkUure  of,  governor  how  to  prevent...... 237 

places  for  holding',  within  the  several  counties,  regulated • 288 

iflBiMsof  fiict  and  law  in  supreme  courts  to  be  tried  in 976 

additional  jurors  maybe  ordered  for ••1058-1068 

trial  by  jury  may  be  awarded  int  on  reversal  of  decree  of  sunogale's  court  in 

protlate  oases.. ••  •• ••• 2588 

■lenographaBB  for.    (See  Sununa  Coobt.) 

(fieeOouBr.) 

CITATION,  m  SUBROOATZI'S  OOUBTi 

Jurisdiction  acquired  by»  in  surrogate's  court • • ••••  9476 

surrogate  may  issue,  inoourt  or  outof  court... 2481 

expression  **  upon  return  of  a,"  definition  of,  ss  used  in  chapter  on  surrogate's 

courts. 2514 

bowezecated  and  returnable 2615 

prooeedingB  to  be  commenced  by 2516 

mufli  be  served  within  sixty  days,  etc,  when 2517 

penoDS  oonstitnting  a  class  to  be  made  parties ;  citation  where  some  are  unknown,  2518 

contents  of 2519 

■ervioe  of^  personally 2520 

■abstitute  for  i)ersonal  service  oil  upon  a  resident 2621 

service  ot  by  publication 2522-2525,2585,  2586 

service  of^  upon  persona  unknown.... ,  2528 

service  of^  u^on  an  infiant,  lunatic,  etc 2526,  2527 

proof  of  service  of 2582 

who  to  be  cited  on  petition  for  probate  of  will 2615 

contents  of  such 2616 

persons  not  cited  may  appear .•...  2617 

when  and  to  whom  to  iasue,  on  application  for  letters  of  administration  with  the 

will  annexed 2644 

on  application  to  revoke  probate  of  will • 2647-2652 

iQxm  application  for  probate  of  heirship 2654-2656 

on  application  fbr  letters  of  administration 2661-2665 

on  application  for  ancillary  letters  testamentary  or  of  administration. 2698 

on  application  by  executor  to  recover  property  withheld  • .  • 2706,  2707,  2708 

to  compel  executors  to  account 2726-2731 

when  supplemental,  may  be  issued  on  accounting.... 1  2748 

upon  appfication  for  sale  of  real  property  of  decedent^  to  whom  directed 2754 

on  appucation  to  compel  testamentary  trustee  to  pay  debt  or  legacy 2804-2806 

on  application  for  appointment  of  general  guardian. 2822-2825 

upon  accounting  by  general  guarman 2850 

publication  of^  when  proprietor  of  county  newspaper  refuses 8293 

affidavit  of  such  publication;  what  to  state 8294 

(See,  also,  Bxboutob  aitd  Adminibtbatob  ;  TamrrBB,  TsertAxanAMT  Tbdsksbi 
^^^  QuASDUv;  BuBBOQATa,  Subboqict'b  Covbt.) 

personal  service  of  summons,  in  actions  against ••••     481 

arrest  in  action  to  recover  funds  of. • 54^-555 

attachment  in  action  to  recover  property  of 637 

prooee<]tingB  of  common  council  of,  now  proved 941 

charter,  ordinance,  etc,  ot  how  proved • 941 

Jurv  listH  to  be  filed  in  clerks' office  of  certain  cities • 1041 

action  for  cutting,  or  girdling  trees,  when  maintainable  by ;  damages  therein,  1667,  1668 

notice  of  sale  ofreal  propeny  in,  under  Judgment 1678 

actions  against  officers  of • 1925-1931 

fenbnelbr  trial  between  town  aod«  before  Justice  of  the  peace. 2992 


ISDBJL 


adioa  to  recover  for  c4Miv€WUon  of  public  fdnda^  etc.    (Sao  Pinuo  Fmns.) 

(See,  lUflO,  COBFORATIOV.) 

Om  COURT  OF  BBOOELYN.    (See  BBooxL'm,  Citt  Codbt  of;  Sugiumi 

Cut  Coubts.) 

Orr7  00X7RTOFZ^ONOX8LAllDOIT7.  (SeeLovoIsLAHDCiiTyGrrrOoDBTOF.) 
om  OOX7RT  OF  TONKBRSb    (See  Tonama,  Crrr  Cousr  of.) 

OXVUj: 

civil  action  defined • 

action,  onlv  one  form  of  allowed 

inriBoner,  cuachaiige  ot,  etc.    (See  Ivsoltbht  I>bitob»  BmiFiiov  wrom.  AbbbTp 
etc.) 
OKVIL  ACTION.    (SeeAonov.) 

CLAIM  OF  TETUa: 

bv  third  person,  to  property  seised  by  Bheril^  trial  at    (See  BmDuvpli  Jqbt.) 

of  attached  property  ouier  than  vessel 657-1 

to  attached  vessel 660-e7S( 

by  third  person  to  property  levied  on ;  how  tried 1418-1<CM> 

to  real  property.    (See  Ldotatiov  of  Aoiiov.) 

aZiAIM  TO  RBAL  FROPBRTT: 

action,  where  triable • 969 

action  to  compel  determination  o(  who  niay  maintain. 16BS 

complaint  in,  what  must  state 1639 

proceedings  when  plaintiffVi  title  is  denied  by 

answer.. 164l> 

answer  may  plead  title 1641 

proceedings  after  Joinder  of  issoe  of  £acl» 

same  as  in  ejectment 164!i 

Judgment  where  defendant  daims  in  rever- 
sion or  remainder 160 

Judgment  awarding  defendant  posseeedon  and 

damagein 1644 

final  jud^ent  for  plaintifi^  what  moat  be.  ••  1645 

effect  of  final  judgment  in 1646 

new  trial  to  be  granted,  same  as  in  ejectment,  1646 
when  may  be  brought,  to  detennine  widow's 

claim  to  dower 1647 

proceedings  in,  where  plaintiff  admits  her 

claim 1648 

where  defendant's  claim  denied 1649 

may  be  maintained  by  or  against  ooiporaiionv  1660 

additional  allowanoe  in •  8SSi 

diASSmCAnON  of  BBBTSL    (See  Dms.) 


t 

not  to  disdoee  oonftsdonB •••  ••••••• 888 


of  court  of  record,  punishment  of,  for  misoonduGt. • •  •• 14 

may  be  ordered  by  court  to  destroy  certain  papers • 31 

writs  and  process  to  be  filed  with,  when  returned • S8 

when  may  open  and  adjourn  court -. • 85  •  86 

oof  judge,  not  to  practice  before  him.... • 50 

when  to  giveattomey  certificate  of  his  admission. 60 

or  deputy  clerk,  etc,  not  to  practice  in  his  own  court. 61 

stenographer  to  file  oath  with 8ft 

depu^,  or  assistant,  in  New  York  and  King's  county  not  to  be  appointed 

referee,  receiver  or  commissioner  unless  by  consent • 90 

du^of  on  removal  of  action  from  one  court  to  another. • •.••••  875 

and  deputy,  in  superior  city  court,  how  iqypolnted. 284<-985 

cf  New  York  manne  court.... 888-836 

must  act  aa  guardian  ad  Z<^09ii  for  infant  when  appointed. •  478 

papers,  on  arrest,  must  be  filed  with • •••••  690 

erder  vacating  injunction,  and  papers  must  be  filed  with • 686 

affidavits  on  whicn  attachment  issues,  to  be  filed  with 689 

when  party  whose  reridenoe  cannot  be  ascertained  may  be  served  by  service 

xxpcpx.  :».••  ••••••• • 800 

80 


INDEX. 

—  CMiniMi  ••  S»ono». 

bond  or  undertaking' to  be  filed  with t 816 

BommoDfl  and  pleamngB  to  be  filed  with • • 824 

of  coart»  deputy,  etc.,  oatha  may  be  taken  before.  •••••  • 841^ 

to  open  commission  returned  bya^ntin  certain  cases ..•••....904-90^ 

to  endorse  and  file  such  return^  commission.... 906 

to  open,  endorse  and  file  commission  received  by  mul 907 

of  court,  public  bodv,  etc.,  when  cei*tified  copies  of  his  records  are  evidence ....     93$ 

mustsearch  files,  and  certify  transcripts 961 

nrasi  deliver  papers,  etc.,  when  place  of  trial  changed 986 

must  enter  verdict • 1189 

'when  must  enter  lud^ment  upon '. 1189 

^when  to  enter  judgment  by  default 1212 

mmount  of  judgment,  how  aetermined  or  assessed  by,  on  default,  etc 1218 

to  keep  juogment  book*  etc.... 1236 

duty  of,  as  to  filing,  endorsing,  etc.,  judgment-roll. .  • 1237-123i> 

notice  of  appeal  to  be  served  upon 130O 

when  search  of,  renders  reference  to  inquire  as  to  liens  before  sale  in  partition 

unnecessary 1561 

when  must  procure  satisfaction  ot,  and  cause  incumbrance  to  be  canceled,  in 

action  for  partition,  at  cost  of  party  by  whom  it  was  payable 156^ 

BheriS^  in  action  of  replevin,  to  me  return  with 1716 

bond  of  guardian  suing  for  ward's  legacy  to  be  filed  with. ....  1826 

proof  of  service  of  summons  in  action  for  i>enalty  must  be  filed  with 1896 

m.  action  for  negligent  killing  to  compute  interest  on  verdict  from  time  of  death 

to  entr^  of  judgment 1904 

to  determine  tmie  of  death,  if  not  specified  in  verdict 1904 

to  make  entry  in  docket  of  judgment  against  joint  debtors,  where  some  are  not 

served 1936 

must  make  entry  in  docket,  on  satisfaction  of  judgment  a^^ainst  joint  debtor  by 

release,  ete 1948 

alternative  manelamtw  must  be  made  returnable  atofilceof. 2072-2074 

must  prepare  judgment-roll,  or  final  order  intnandamus 2082 

return  to  writ  of  prohibition  must  be  filed  with 2096^ 

when  writ  of  oerfioraH  to  be  served  upon. 2136 

when  returnable  at  office 2132 

must  make  and -file  return  to  writ  of  certiorari 2184-2136 

must  make  an  enrollment  of  final  order  on  certiorari ...2144,  2145 

must  make  schedule  of  fines  imposed,  when,  eto 2298 

must  issue  warrants  to  collect  fines,  ete 2294,  2295-2298 

in  surrogate's  office  $  appointment  of ;  compensation 2506* 

of  surrogate's  court ;  how  appointed  ;  powers 2509 

surrogate  liable  for  acte  of  clerk  of  court 2516 

not  to  act  aa  appraiser  in  surrogate's  court 2511 

when  must  certify  verdict  of  jury  to  surrogate's  court... 2548 

of  surrogate's  court  miost  fumisn  transcript  of  decree  for  money,  ete 2558 

id.; may  issue  execution  to  enforce  decree • 2554 

when  letters  testamentary,  ete.,  to  be  eigned  bv 2596* 

of  justioe,  m&y  not  act  as  attorney  In  action  before  justice  of  the  peace 288^ 

wnen  service  of  notice  of  appeal  from  justice's  judgment  may  be  made  hy  filing 

the  same  with 8048 

undertaking  on  appeal  mav  be  served  on  clerk  of  justice  of  peace 3051 

id. ;  when  may  be  filed  with  derkof  Mmellate  court ......  8052 

must  prepare  judgment-roll*  on  appeal  from  justices' judgments 8061 

of  justice  of  the  peace  in  Brooklyn ;  appointment ;  salary ;  bond 8119 

id.;  duties 8126 

of  city  or  town,  books  and  papera  to  be  deposited  with,  on  removal  of  justice  of 

the  peace 8144-8148 

of  mayor's  court  of  Hudson,  and  recorders'  courte  of  Utica  and  Oswego,  to 

deliver  papers  to  county  dcniL 819S 

of  district  court  of  New  York,  issue  of  execution  by,  after  transcript  of  judg- 
ment docketed • 8226 

costs  must  be  taxed  by • 8262 

leview  of  taxation  of  costs  by • 826(^ 

dntyo(  in  tazingr  costs • 8266- 

of  ooinimiirtpeHbffmMrfiM  without  fee,  except*  eto ••, 8280 

SI 


INDEX. 

k — Chntinued: 
prohibited  from  taktag  tea  not  prescribed  by  lav,  or  te  eoikkm  not  vea- 

dered 8380,  39B1 

ofcourtof  appeal^  to  aoooont  for  and  pay  over  fees 8883 

cf  certain  oourts  in  New  York  and  Brooklyn  miiat  aoooont  for  fees 8884 

of  court  of  record*  certain  State  offioera  may  order  aearcbea  made  in  office  oC 

without  fee 8890 

of  court  of  a{»peal8»  fees  of. WO 

feeaof^  in  abaction  generally , 3301-8302 

feea  o4  upon  naturaluation 8803 

definition  of. 8843»  sob.  4 

of  court  of  record,  duUea  o(  aa  to  formation  of  jury,  yerdiot»  «!§•    (8ae  Tauj^; 

TBLtL  JUBOBS.) 

for  clerka  of  the  aavanl  coarta*  see  the  tiUae  of  tiioaa  oomria. 

(See»  alao»  Codvtt  Cuuuc  ;  F^hb.) 

OUaBSOFTBB  POU.: 

no  fee  to  be  charged  for  adminiatering  oath  to •• 8889 

dUSUIT: 

when  may  recover  treble  damages  fhnnattoney 70-71 

QODB  or  CIVIL  PROCBDUBE: 

abort  titte  of  this  act 8844 

rale  of  strict  construction  not  applicable  thereto 8946 

punishment  for  crimes  and  misdemeanora  created  thereby 8846 

application  of  portions  regulated  and  qualified;  when  old  law  governs 8847-3849 

effect  ot,  upon  provisions  concerning  trud  jurors^  etc ;  in  criminal  canses. 8860 

id.;  oonceming  grand  jurors 3861 

does  not  effect  proceedmgs  rightfully  taken  inaction^  etc ••• 8863 

effect  of»  upon  appointment  or  terms,  etc.... 8868 

id. ;  upon  (^Scers  and  offices 3864 

when  to  take  effect;  wben  deemed  iwssed 8866^ 


when  action  to  annul  manriaga  cauiot  be  maintained  after*. .1749^  1^4^  1749t  1760 

C0XJ:J30T0R8  : 

application  of  proviaionB  oonoenung  immponry  admfaiHti'alafa  to  coUeoton  bere- 
tbfore  appointed 

COBCMBNCBMBXVT  OP  ACTION: 

what  deemed  the»  within  provisions  as  to  limitationa 896-400 

when  does  not  entitle  plaintiff  to  a  preference 1866 

COMBCZSaXON: 

to  examine  witness^  on  written  interrogatories 887'893 

on  oral  questions ....898^    896 

open«  when  to  issue 894»    896 

upon  consent,  when  to  issue... • 89^    908 

from  foreign  courts  to  examine  witness • .     916 

to  be  issued  in  proceedings  for  discovery  of  death  of  life-tenant,  when  life* 

tenant  is  without  the  State 2805»  3811 

general  provisions  respecting  such 3312 

petitioner  to  give  notice  of  execution  of  such 3313 

execution  of  such  conunission 2814 

vetum  to  sucb  commission  what  to  state 2814 

proceedings  on  return  of,  in  such  proceedings 2815 

certain  provisions  relative  to,  apply  to  surrogates'  courts 2688 

byjusticeof  the  peace;  to  examine  witness  upon  interrogatories 2980 

orally;copy  of  section  900  to  be  annexed 2981 

when  and  how  granted.... 2982 

adjournment 3983 

execution  and  return  of  commission 9934 

receipt  thereof  by  justice • 2986 

wben  deposition  evidence;  wheii  taking  orally 2986 

powers  <n  commisedoners 2987 

zeesui)on 8^ 

to  take  testimony  issued  fWnn  New  Yosfc  marine  court.,  8171 

amountof  costsTOdiawinginteivpfSatolea  tobeaonesed 

to , .-. 

(See^  also^  DBFOsmov.) 
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dark,  deputy-clerk,  ete..  In  New  York  and  Kings  «nmfy»  nolto  Iw  appointed  ae^ 

except  by  oooaeat. « 90 

makingafiftley  cannot pnrchaae  on • «••  ••••  1099 

OOMMTflflTONBR  OF  DBBD8 : 

oaths  may  be  taken  before •  ••• MSI 

C0MBCIB8I01IBR  OP  HiaHWAT&    (See  Otbbodb  op  Hzghwah.) 

COMMTflflTOWBR  OF  JURORS: 

for  Kmgs  county.    (See  Trial  Jurobs  nr  Bjvcw  Ooditt.) 
for  New  York.    (See  Tbial  Jubobs  or  Nbw  Tobk.) 

COMMZBSIONXDEUi  OF  ZHB  LAUD  OFFZCB : 

entry  to  be  made  in  books  of^  on  judgment  yacating  ]ettera^;iateot»  etc.*... ....  2909 

transcript  of  such  entry  to  be  sent  to  countv  derk 1960 

attorney-general  to  report  recoveries  of  real  property,  escheated  or  foifdted  to^  1961 

COMlfflSSIOlTBRS  TO  ABBCBA8URB  DOVTBR : 

to  be  appointed  by  the  interlocutory  judgment «.••  ...,  1(M)T 

oath  of 160S 

court  may  fill  vacancy  caused  by  death,  resignation  orremoval 1608 

bow  dower  to  be  admeasured  by ••••  1609 

report  of 1610 

setting  aade  of  report. • 1611 

fees  and  expenses  of ••••••  1612 

OOMMI88IONIIR8  TO  BCAKB  PARTITION : 

must  be  designated  in  interlocutory  judgment 1849 

must  take  oam  before  entering*  on  discharge  of  their  duties • 1060 

on  death,  resignation,  or  removal  of,  court  may  appoint  others 1550 

when  and  how  to  make  partition •••1651*1558 

report  of.. 1554 

fees  and  expenses  of. •  ••••  1555 

confirmation  of  report  of. 1556 

COBOCI88ION8 : 

and  expenses  of  executor  to  be  deducted  from,  reeovery  In  adkm  Ibr  negllgenl 

killing , 1906 

(See  ExBCirroBs  akd  ADMonsTBATOBS ;  Fbbb.) 

COMMITMENT: 

for  criminal  contempt,  requisites  of •••       11 

to  jail,  of  person  disobeying  certiorari  or  habeas  corpus  to  inquire,  etc 9028 

proceedings  in  habeas  corpus  case  when  commitment  is  irr^;alar 9035 

warrant  for  contempt  cannot  issue  when  accused  is  in  custo<^  on  criminal*  ••  •  •  2278 

on  proceedings  to  compel  executors,  etc.,  to  Hie  inventory,  etc 2715 

id. ;  how  discharged 2716 

of  recusant  witness  in  justice's  court ••••..8001-8066 

in  contempt  proceedings.    (See  Contbmft.) 

^^^^  (See,  also,  Wabbavt  ;  Witnbss.) 

COMMITTUU : 

as  to  witnesses'  oaths,  etc    (See  Boabd  ob  Comamn.) 

transfer  of  securities  to ■, •••  ••••  ,.••• 747t    748 

powerof,  over .,,,    749 

COMBCTTEB  FOR  LUNATIC,  IDIOT,  OR  HABITUAL  DRUNKARD : 

may  apply  to  court  ibr  authority  to  agree  to  a  partition 109O 

contents  of  petition  on  such  application 1591 

court  may  authorize  partition 1592 

effect  of  releases  executed  thereunder 1593 

appointment  of • 2822 

Junsdiction  and  dizty  of  court  in  such  proceeding 29SJ0,  2321 

application  for  such  committee  ;bv  whom  made 2828 

dul^  of  certain  officers  to  apply  for  such 21824 

petition  for  such ;  prooeedings  on  presentation  thereof  • 2825 

when  foreign  committee  may  be  appointed  in  such  proceedings TO6 

order  for  comndssion  or  for  trial  by  jury  or  court 2827 

oontents  of  such  conunlsaloii •• • .•••  2898 

onmmjasioners  to  be  sworn  *  Tvoinc&es  how  filled •• •  ••<.••• 


UNDBX. 

FOR  LUNAnc;  ETC.  —  CbiitlmMi. 

jury  to  bepvocoredi  piooeediiigs  tbereimoii 

prooeedinfpB  n^on  the  nearing  before  sock  oommiaBkni.  •  • 

leiumof  mqmsitiQa  and  commiflmoii 

ezpenaee  (tf  commiesion ;  pay  of  Jurors,  etc 

proceedings  apon  trial  by  jiiry  in  court 

subjected  inqiiiry  in  eases  of  imiaey , 

proceedings  upon,  verdict  or  return  of  commiwtfon  |  eoatei 

secority  must  oe  reauired  of;  provisions  concerning  sudi  security 2337 

compensation  of  such. 2338 

is  under  control  of  court }  limitation  of  powers 2339 

of  property,  may  maintain  actions^  etc 2840 

Id. ;  to  fileinTentorv  and  account  aimiiaily 2841 

id. ;  may  be  conq;>elled  to  file  same  or  render  adcUtional  aoooont 2342 

fcow  <^schar^ed,  and  property  restored 2348 

iRTOceedings  in  case  of  death  of  lunaUc,  etc 2844 

maybe  compelled  to  convey  real  prop^^  <tf « 2345-2347 

2 plication  for  sale,  etc.,  of  real  estate  of  hmatic,  etc •••• ^^f^ 
;  by  whom  made ;  petitioo 2349^ 


l^nddf^  on  such  a)»>]ication • 2SSi 

Id.;  how proseeutea 2358 

veference  to  inquire  into  the  i^iplication 2864 

veferee's  report;  final  order  on;  what  to  contain 2355 

agreement  to  be  reported  for  Approval;  eonfirmtttion  and  conveyance 2358 

certain  sales,  etc.,  prohibited 2357 

effect  if  conveyance 2888 

difposition  of  proceeds  of  sale • • • 2858-2868 

debts  to  be  paid  equaJlvoutof • 2864 

effect  of  apx>ointment  of,  on  submission  to  arbitration • 2882 

iecmrity  for  costs  when  required  in  action  by 3271 

(See  Linri,Tio ;  Idiot  ;  Habitdal  Dbovkabd.) 

COMMON  CARRZBR: 

mis-joinder,  etc.,  of  parties  ziot «  deftnoe  in  act&oo  agaliwl»  eKBOpI^  etc 1848 

COMMON  LAVT*: 

of  other  State  or  country,  how  proved •• • 842 

rules  as  to  documentary  evidence  saved 962 

provisions  o(  as  to  habeas  ccapus  abrogated*  except,  etc 2066 

rule  o4  as  to  strict  construction  of  act,  not  applicaole  to  this  act 8845 

COBCMON  PLBAB^  COURTOF,  FORTHBCITTANDCOmiTTOFllBW 
TORKc 

Is  a  court  of  record 2 

proceedings  before  one  Judge  at,  may  be  continued  before  another.. 98 

•ttendaats  upon 88 

Judge  of,  may  issue  warrant  for  witness  before  sherUTs  jury ;  may  tax  costs  ci 

trial 108»  108 

when  may  designate  building  to  be  used  as  ft  Jail ...135, 136»  144 

ffeneral  jurisdiction  of. •.,  •.•••.263,  264,265^  288 

judges  to  ap|)oint  derk 284 

clerK  to  appoint  deputy  derk 284 

may  correct  or  discnaim  certain  judgments «,  286 

may  remit  a  fine  or  forfeited  reeognigance •  286 

may  entertain  any  special  mjceecong  cogiiizable  by  a  coun^  cotort ••••  288 


neited  reoognisan< 
xsial  proceemng  co( 
i;  chief  Judge 


consists  of  six  j[udges;  chief  Judge • 287 

derk  may  appomt  special  depntiee  and  aesistantB ;  thedr  eompen«ilion> 288 

gtenographers  for;  appointments,  duties,  fees^  etc 5Mp    290 

lodges  to  appoint  crier;  his  compensation •••• • 291 

}iid^o(  m&y  take  ball  pending' anpeal  in  habeas  corpus  or  oeitionui ,     2068 

petition  of  insolvent  in  toe  dty  of  aew  York  for  dischiuge  tnm  his  debtee  mnst 

be  presented  to • •  2108 

nay  exempt  or  discharge  insolvent  debtor  ftvm  imprisooment  • 8188 

•Implication  may  be  miSe  to^  for  disdiarge  of  judgmeul  debtor  fanprisoDcd  oi 

execution. • •.  2201 

anplication  for  change  of  name,  may  be  made  to ••  ••••  ••••  ••••• 2410 

ttnen  papers  or  order  changing*  name  Iq  be  filed  with • 8118 

dcik  OT^  to  make  ammal  rewirn  to  secretary  of  State  <rfattchiiugeicf»me.,.,  9C18 
w^yhMiiaitHtyprocaediDgiiDayb»fawtftiifalbaft»>jmdg»<f>>>»» «♦>♦♦»  •••>,♦  204 
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INJDJUL 

OOMMON  VhBAB,  OOXTRT  OF.  VtC^CkmtkiMedt  Saonov. 

may  ezerdae  powen  of  8Drrogate»  in  caae  of  duabiUty  €f  fliftt  officer. 9486-^91 

eapplementaiy  proceedingSy  baaed  on  decree  of  enirrogate'e  court  in  New  York 

must  be  as  if  on  judgment  of 2564 

trial  by  jury  may  be  awarded  in,  on  reversal  of  decree  of  surrogate's  court*  in 

probate  cases 268S 

appeal  to»  from  general  term  of  New  York  marine  court 8191,  8193 

within  what  time;  where  heard 8193 

determination  upon  such  an  appeal,  how  enforced ;  id.,  when  order 

for  new  trial  affirmed • • 8194 

appeals  from  district  courts  tobeto 8218 

temoval  of  cause  to,  fix>m  district  court  of  New  York 3216 

derk  of,  must  account  for,  and  pay  over,  fees. 8284 

Ib  included  among  superior  city  courts • • 8848 

(See  SmmuoB  CSitt  Coqbtb.) 

CX>lIPBN8ATION  : 

of  attorney  governed  bv  agreement;  lien  of  for •••  •••••••••  •• 66 

to  equalize  partition,  wnen  awarded ••••    •••••••••••• ••  1687 

when  attomey-general  entitled  to •••  •• 1966 

oif  executor,  guajrdian,  trustee,  etc.    (See  Fbhs.) 

OOMPBTENC7: 

of  witness  in  justice's  court,  how  determined. • •••  8006 


copy  oA  when  to  be  served  with  summons;  oonseqtienoe  of  fidhire.  ••••• 419 

to  bB  filed,  on  service  of  summons  by  publication 442 

\b  the  fii*at  pleading  on  part  of  plaintiff 478 

whencop^  to  be  served  on  demand ,     479 

maybe  dismissed  for  failure  to  serve  copy 480 

contents  of • • 481 

when  final  and  interlocutory  judgment  may  be  demanded  in.,., 482 

causes  of  action  to  be  separately  stated  and  numbered •     483 

what  causes  of  action  may  be  joined  in 484, 1687,  1689 

grounds  of  demurrer  to • 488 

certain  objections  deemed  waived  unless  taken  by  answer  or  demurrer 499 

material  allegations  not  denied,  deemed  true 622 

in  action  on  contract,  the  fraud,  for  which  an  order  of  arrest  is  sought,  must  be 

alleged  in  the  complaint. 649 

order  of  arrest  vacated,  if  it  does  not  set  forth  sufficient  cause  of  action..  ......     668 

time  fixed  by  court  for  supplemental,  cannot  be  enlarged 784 

dismiflwal  of,  for  disobedience  to  order  for  discovery • 808 

for  neglect  to  serve  summons 821 

for  neglect  to  proceed  inaction ,     822 

jndgment  for  plaintiff  not  to  exceed  demand  in ,  1207 

dLamiflsal  of,  does  not  i)revent  new  action,  unless,  etc 1209 

by  default  may  be  taken  for  amount  daimed  in  verified 1218 

in  action  of  ejectment  may  demand  damages  for  withholding  of  property 1496 

in  ejectment;  what  it  must  state 1511 

in  partition,  what  must  contiun  when  creditor  is  made  a  party • 1640 

in  partition;  what  must  state •  1642 

In  action  for  dower,  contents  of 1606 

In  foreclosure,  to  state  whether  other  action  has  been  brought  for  morteage 

debt 1629 

In  action  to  determine  claim  to  real  property,  what  to  contain. 1639,  1649 

denuuidin^  judgment  for  money  onfy,  not  aflbcted  by  article  relating  to  action 

for  a  nuisance 1668 

In  action  for  girdling  trees,  when  should  demand  treble  damages 1668 

Joinder  of  causes  of  action  in • 1687,  1689 

In  action  for  chattel,  contents  of. •••1720*1722 

in  replevin,  when  must  be  amended  to  conform  to  verdict • 1728 

requisites  of,  in  action  for  separation • • 1764 

In  action  by  or  against  corporation 1776 

against  ezeootor,  etc.,  when  personal  and  representative  causes   of  action 

joined , 1816 

in  ereditor'a  action  against  heir,  etc.,  must  describe  land. 1851 

fBdorsement  ixpon  Bmnmonsi  in  action  for  penalty  when  copy  o(  not  fleryod*  •  •  •  •  1897 
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OOBOtMAJSn^OonHnned: 

in  action  to  charge  judgment  upon  |>ropcriy  of  detadantB  Jointly  indebted  Imt  ' 

not  served 1988 

in  action  to  chai^  partner  not  served. 1946 

in  action  by  attomey^genaral  against  nsorper  of  a  public  office^  etc 1949 

in  action  on  recognizance , , 1966 

in  action  broug>ht  by  the  attorney-general  on  reLa^on  of  person  inter^ited 1986 

statement  of  grievance  in  alternative  mandamns  subject  to  provicdons  as  to 

statement  ofcause  of  action  in 9076 

in  justice's  court,  is  one  of  the  pleadings • 2935 

what  must  state 2936 

'  what  causes  of  action  may  be  joined 2937 

when  may  be  served  with  summons  in  justices'  courts  of  Brooklyn;  effect 

thereof 8126 

,        timefor  service  of,  in  New  York  marine  court... 8166 

'        in  certain  marine  causes*  in  that  court,  may  be  oral  or  written,  etc..... 8186 

0ervice  of,  with  summons,  in  district  courts  of  New  York  and  justices'  courts  off 

Albany  and  Troy 8207 

and  proof  of  service 3208 

Terification  of.    (See  YBBinoiTioir.) 

(See,  also,  PLBADnra.) 

COBCPOBITION,  BT  JOOIT  DEBTOR.    (See  Jonrr  Dbbioe.) 

OOBCPROMZBB : 

leave  of  court  required  for,  of  action  by  a  common  informer. 18M 

offer  (^  before  return,  on  appeal  from  justice's  judgment  for  new  trial  in  appd> 

latecoujrt 8070 

Id.;  after  return,  on  such  appeal , 8072 

of  action.    (See  Lbavb  of  Court  ;  Ofvbr.) 


bond  of  clerk  of  the  court  of  appeals  to  be  approved  by  and  filed  with 190 

powers  and  duties  of,  respecting  money  paid  into  court 744-75d 

may  require  searches  in  certain  public  offices  to  be  made  without  fee 8290 

when  to  audit  fees  and  charges 8296 

OOMPXTT ATION : 

of  time  for  publication  of  notice 787 

of  time  for  doing  any  act • , 788 

CONCBALMBNT : 

of  property  attached,  liability  of  x>erson  for ..  • 706 

of  priisoncr,  to  avoid  service  of  habeas  corpus^  etc,  is  a  misdemeanor 9053 

CONDEBffN ATION  LAW: 

ch.  23  added  in  1890 : 8367-3384 

CONDITION  PRBCBDBNT: 

how  pleaded • ••  • •••     683 

CONDONATION.    (See  Divobcb.) 

CONFESSION: 

of  party  to  marriage  not  alone  sufficient  proof  in  action  to  annual  marriage 1753 

of  judgement,  made  after  filing  of  a  ];)etition  for  voluntary  dissolution  of  corpora- 
tion, is  void 3i30 

of  judgment,  when  justice  of  the  peace  may  take  and  enter 2864 

of  judgment  before  justice  of  the  peace 8010 

mode  w  confessing  same • •••.. 8011 

when  such  confession  void. • •••  ••••  8013 

jud^^ent  upon  such  confession ••• • 8016 

of  judgment,  in  justices' courts  of  Albany  and  Troy.  • ••••• •••••  8224 

of  judgment.    (Bee  JunoMBirT.) 

CONNXVANCB.    (See  Divobcb.) 

CONSENT: 

deposition,  when  maybe  taken  by. ••.«• • •••     879 

when  commission  may  issue  by..... • ••••     908 

reference  by • •  lOU 

action  to  annual  marriage  on  ground  that  party  has  not  attained  legal  age 

of 1743-1744 

of  creditor,  to  discharge  of  insolvent  fkxnn  hia  debts,    ^ee  Ihbolvbbt  Dbbsob.) 

CONBIDBRATION: 

seal  presumptive  evideooo  of  «•••••  ••••  ••••  ••••  ••••  ••••  ••••  ••••••  ••••  ••••••    9m 


INDEX- 

eOirSOLZDATZON !  BBonox: 

of  aetions  between  Bame  parties,  in  same  ocmrt  • 817 

indifferent  oourtB 818 

against  joint  and  Bevend  debtors,  by  plaintiior 819 

in  favor  of  people  against  several  defendants 1989 

of  jprooeedings  against  exeentor,  etc.,  to  accomit ;  and  by  ezecntor,  etc,  to  bring 

in  third  party , 2728 

of  proceedings  against  testamentary  trustee  to  account;  and  by  him,  to  bring 
in  other  parties • 2809 

CPNBTABLB8 : 

not  to  practice  as  attorneys (S3 

attending  court  of  record,  when  to  act  as  crier 93 

sheriff  to  notify,  to  attend  court 97,  98,    243 

fine  of,  for  non-attendance  at  court 99 

to  attend -general  tei*ms 242 

to  attend  terms  of  superior  court  of  Buffalo 802 

limitation  of  actions  against. 383,    885 

fees  to  be  paid  to,  and  undertaking  tendered,  on  service  of  habeas  corpus  for 

prisoner  m  custody , 2000 

fees  in  such  case  to  persons  not  officers • 2001 

last  two  provisions  qualified 2002 

served  with  habeas  corpus,  must  make  return  thereto 2004 

warrant  to  bring  up  prisoner  about  to  be  removed  from  the  State 2054-2056 

proof  of  service  of  precept  in  summary  proceedings  by 2243 

warrant  to  put  petitioner  in  summary  proceedings  in  possession,  to  be  directed 

to 2251 

warrant  to  seize  property  of  deceased,  to  be  addressed  to 2714 

summons  in  justice's  court  must  be  directed  to 2877 

failing  to  serve  summons  must  make  written  return 2885 

who  served  summons  may  not  act  as  attorney  in  action  before  justice  of  the 

peace 2889 

duty  o(  in  executing  order  of  arrest  issued  by  justice  of  the  peace 2898 

return  by,  of  such  onier  of  arrest ;  plaintiff  to  be  notified,  etc 2899 

must  keep  defendant  in  custody 2900 

duty  of,  in  executing  warrant  of  attachment  in  justice's  court 2909 1 

duty  of,  when  proi^rty  attached  is  claimed  by  third  person 2913 

zeqnimtion  to  replevy  in  justice's  court  must  M  delivered  to ;    execution  there- 
of  2921-2923,  2927 

penalty  and  liability  for  wron^  delivery  of  chattel  by , 2928 

proceeding  of,  on  claim  of  third  person  in  action  for  chattel 2929 

action  against,  on  such  claim ;  indemnity  to 2929 

power  of,  under  execution  in  such  action 2931 

letum  of,  is  presumptive  evidence  in  action  on  imdertaking  given  in  such 

action ^ 2981 

return  of  service  of  subpoena  bv,  is  presumptive  evidence 2970 

how  to  execute  warrant  of  attachment  against  defaulting  witness ;  fees 2972 

id.;  when  witness  is  in  adjoining  county 2973 

venire  to,  on  trial  before  justice  of  the  i>eace 2991,  2993 

duty  of,  in  executing  and  returning  such  venire .' 2993 

must  keep  jury  in  justice's  court ;  his  oath 3006 

justice's  execution  must  be  directed  to ;  return  thereof 3025 

what  to  direct ;  renewals  thereof . .  8026,  3027 

indorsement  of  levy  by;  notice  of  sale 3029 

mode  of  levy  and  sale ;  purchase  by,  at  sale  on  execution  issued  to  him  pro- 
hibited    3030 

return  of  execution  by,  to  justice 3031 

duty  of^  on  execution  by  justice  of  the  peace  against  the  person,  etc 3033 

on  judgment  in  replevin  in  justice's  court 3038 

action  against,  for  failure  to  return  execution,  etc 8039 

not  to  act  under  execution  after  return  day 3040 

action  against,  for  failure  to  pay  over  money  collected 8041 

duty  of,  in  collecting  execution  after  expiration  of  term  of  office 3042 

warrant  to  sell  animals  seized  as  a  stray 3091 

to  be  designated  to  attend  justice's  courts  in  Brooklyn 3125 

rewards  to,  in  justice's  court,  forbidden 3136 

not  to  buy  claim  for  purpose  of  suit,  etc 3137 

37 


penalty  for  violation  of  such  providoo. ••••* •••    3138 

duty  of,  upon  transfer  of  action  from  one  lustice  to  aootlieri  fees 81fi3 

when  private  person  may  be  depntized  by  justice  to  act,  ur,  in  serving  man- 

date 8166 

must  personally  execute  mandate  delivered  to  him. •    8157 

may  oeliver  mandate  to  sheriff,  when  execution  thereof  is  resisted. $^ 

compensation  for  attending  courts ;  fees  generally 3312^  8333 

'  (See,  also,  Officbb,  Bhbbiff.) 

CONSTRUCTION: 

pleadings  to  be  liberally  construed Sl% 

rules  as  to 3333-^8343 

in  certain^  cases  of  publication 3340 

common  law  rule  <%  not  applicable  to  this  act • • 88tf 

of  wilL    (See  Will.) 

CONSULTATION : 

writ  of,  abolished •  •••. SiOO 

CONTEMPT: 

criminal,  defined ;  courts  of  record  may  punish  for,  when .-..         8 

punishment  of 9 

when  punishable  summarily ....        10 

person  charged  urith,  must  be  notified 10 

commitment  for,  must  specify  circumstances  of  offence 11 

limitation  of  preceding  sections 12 

person  punished  for,  may  also  be  indicted 13 

parties,  officers,  etc.,  when  punishable  ci\iily  for 14 

in  certain  cases,  arrest,  etc.,  as  for,  prohibited. : 15  ^  16 

prisoner  committed  for,  to  be  actually  confined 157 

power  of  superior  court  of  Buffalo  over  criminal 803 

warrant  from  marine  court,  to  apprehend  for,  where  may  be  executed. 838 

disobedience  to  order  requiring  return  of  inventory  of  attached  property 681 

for  deposit,  delivery,  etc.,  of  property 718 

disobedience  to  provision  rorbidding  new  appUcaition  for  order  or  Judgment    

refused 778 

disobedience  to  order  i«^uiring  discovery,  may  be  punished  as. 808 

arrest  of  witness  in  certam  cases  is 863 

disobedience  of  subpoena  served  on  witness  is 869^    874 

power  of  referee  to  punish  for 1018 

when  judgment  maybe  enforced  as  for  a 1241 

violation  of  order  forbidding  commission  of  waste,  punishable  as 1443 

disobedience  to  order  requiring  plaintiff  to  release  her  dower  on  receipt  of  groat 

sum,  punishable  as 1618 

withholding  of  possession  of  real  property  from  person  declared  entiUed  thereto 

by  judgment,  is  a 1675 

disobedience  of  order  restraining  defendant  frt)m  conunitting  waste  during 

pendency  of  action,  is ....  1681 

sheriff  may  be  punished  for,  in  not  making  return,  in  action  for  chattel ....  171^-17l6 
^hen  disobedience  of  order,  etc.,  for  support,  etc,  of  wife  or  children  in  action 

for  divorce  or  separation  deemed. 1773 

ion-payment  of  costs  awarded  in  proceeding  commenced  by  State  writ,  is  a. . . .  3007 
prisoner  held  for  criminal  contempt  must  oe  remanded  in  habeas  corpus  pro- 
ceedings   2033 

fkilure  to  demur  or  make  return  to  mandamus  is  a. ^ « 9078 

judge,  etc.,  when  punishable  for,  in  not  making  return  to  writ  of  prohibition. . . ,  2096 

failure  to  make  return  to  writ  of  oei^ioiiari  punishable  as 2135 

criminal,  reviewable  on  certiorari 2148 

other  than  a  criminal,  how  to  be  punished 226<^-2292 

punishment  for  offence  committed  in  presence  of  court,  etc.,  may  be  summary. .  2267 

Arhen  warrant  to  commit  for  contempt  may  issue  without  notice 2268 

order  to  show  cause,  or  warrant  to  attach  offender 2269 

notice  to  delinquent  officer  to  show  cause 2270 

order  or  warrant  when  granted  out  of  court ;  where  returnable 3271 

id.;  when  contempt  committed  before  referee •• 3273 

effect  of  order  to  show  cause  and  warrant..  • •«  •, 3273 

copy  affidavit  and  warrant  to  be  served..  ••• •  ••• 3374 

indorsement  upon  warrant  for •••  ••••  ••••  ••••  ,••• «,«,  ••••••  ••••«•  3335 
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foiv  ]M)weBecatecL..»..  ••••  ••• 9376 

iindertaking^  to  procure  difldiarge.  • ••• «  2277 

liabeos  ooroiifl  may  iflmie  when  Aceoaed  alrauly  in  c^^  •• •  227ft 

Sheriff  to  m  undertakiiiflf  witfa  retonu • • 2279 

interrogatories  and  proora • 2290 

-when  and  how  aocnaed  to  be  punished • 92tl 

id. ;  upon  return  of  habeas  corpus 2282 

id.;  upon  i-etum  of  order  to  show  cause.  • « 2283 

amount  of  fine;  collection  of  same.... • 22M 

duration  of  imprisonment 2285 

when  court  may  release  offender ^ 228§ 

ofl^nder  liable  also  to  indictment • 9917 

proceedings  when  accused  does  not  appear 228S 

undertaking^;  when  prosecuted  by  person  aggrieved 2289 

id. ;  when  prosecuted  b^  attomey-general»  etc 2290 

sheriff  liable  for  taking  insufficient  suretieB 2291 

punishment  of  misconauct  at  circuit •••  2298 

nilure  of  committee  of  lunatic,  etc.»  to  file  acooont  and  iayentory,  pnnishaWa 

as 2342 

punishment  for,  in  disobe^no^gt  etc,  ord^r  in  aopplementary  proceedings 2457 

disobedience  to  order  requiring  transferee  of  cause  of  action  to  pay  0QstiB»  la  a*.  8247 

OOENTBMPT  IN  BURROOATB'S  COX7RT: 

surrogate  may  punish  for  contempt  of  his  court 2481 

enfcN^ement  of  decree  of  surrogate's  court  by  punLshment  for 2555 

undertaking  or  security  to  stay  execution  of  order  for,  on  appeal  from  surro- 
gate's court 2579 

amount  of  such  undertaking 2509 

requisites  of  such  undertaking "^"^ 

disobedience  of  order  at  surrogate  aa  to  custody  of  property  when  co-executon 

disagree,  is ...« 

disobedience  of  decree  requiring  delivery  of  property,  etc.,  withheld  from  ex- 
ecutor, is  a 27(M^27J4 

CONTEMPT  BBFORB  JUSTICB  OF  THB  PBACB : 

what  acts  constitute  criminal  contempt 909 

how  punished 967t 

offender  to  be  heard 2872 

record  of  conviction 2873 

requisites  of  commitment 2874 

fine  paid  to  overseer  or  superintendent  of  the  poor 2875 

OONTIM  U  ANOB : 

by  one  judge,  of  proceedings  commenced  before  another,  In  court  of  record  in  K«w 

York  and  Kings  counties 25 

in  superior  court  of  Buffalo  and  dty  court  of  Brooklyn. 279 

of  action,  after  transfer  of  interest 755 

after  death  of  sole  party 75X 

CONTRACT: 

as  to  real  property,  county  court  has  jurisdidion  of  action  for  pegfonnance  of.  •     840 

•  addon  for  breach  of,  when  to  be  brought  within  six  years 888 

when  Judgment  may  be  taken  by  default^  without  application  to  the  ccmri,  in 

action  upon.. 42(| 

counter-claim  in  action  on 501 

when  defendant  may  be  arrested  in  action  upon 548*569 

when  an  interpleader  ordered,  in  an  action  upon 829 

for  purchase  of  real  property,  not  bound  by  judgment 125ft 

for  purchase  of  real  property  may  be  reached  by  judgment  creditor's  action. . .  1874 

id. ;  how  applied 1871^ 

action  to  compel  conveyance  under  contract  for  real  property  by  lunatic,  iiifikii4» 

«tc 2845 

for  land,  how  sold  in  proceedings  for  payment  of  debts  of  decedent 27794)788 

when  action  for  breacnof^  lies  m  justice's  court 2889 

attachment  of  property,  in  action  for  breach  ot    (See  Attaghmbvt  ov  Pumnvr.) 
OONTRIBXTTIOBr  t 

action  for,  between  owners  of  real  property  after  sale  on  ezecntion. |481 

when  part  owner  xodsamB  mm  sale  oil  esacotion. • 1481 


INDEX. 

OaVTBIBUnOir  -^  Ccmthwed: 

order  of • ^ • 1483 

how  enforced  by  meanaof  original  Judgment 1484 

lien  of  original  Judgmentp  how  preserved  for  each  pnrpoee. 1486 

entry  to  be  ouule  on  docket  in  such  case • 1486 

(See  Joint  Bbbtors.) 

COMTROVBR8T,  BUBBCSaiON  OF,  TO  ARBITRATZON: 

(See  ABBirRATioN.) 

(See  Bttbmxbsiov  of  Costbovsrst.) 

CONVBHTION: 

of  judges  to  make  general  roles  of  practice.    (See  Rulbb.) 

of  judges  to  appoint  supreme  court  reporter.    (See  Sufubu  Comff.) 


of  real  property  by  sheriff,  court  may  order 718 

acknowledged,  etc,  and  record  thereof,  is  evidence •     93S 

certificate  of  acknowledgment  may  be  rebutted  or  disproved,  when 936 

of  real  property  in  another  State,  how  proved 946,    947 

on  sheriff's  or  referee's  sale  of  real  property,  effect  of ;  what  to  state ......  1242^  1344 

upon  a  sale  on  judgment  of  foreclosure,  effect  of. 1633 

enect  of  filing  a  notice  of  pendency  of  action  on IBTC^' 1671 

of  property  of  debtor  to  receiver,  when  compelled 1877 

effect  of,  in  proceedings  for  sole,  etc.,  of  infant's,  etc.,  real  estate 2358 

not  necessary  to  pass  title  on  foreclosure  of  mortnige  by  advertisement 2400 

made  after  filing  of  a  petition  for  voluntary  dissolution  of  conx)n^on  is  void. .  •  2430 
under  oixier  for  sale  of  real  property  for  payment  of  debts  or  decedent . . .  •  2779  -2783 
action  to  compel,  of  real  property  of  infant,  lunatic,  etc.    (See  Lukaxic  ;  IswastJ^ 
'  of  real  property  sold  on  execution.    (See  Salb  on  ExBCunoir.) 

_  (See  Rbal  Propbbtt.) 

CONVICTION: 

of  witness  failing  to  attend  before  justice  of  the  x)eace,  minute  to  be  entered ....   3976 


• 


of  paper,  when  may  be  used  in  place  of  lost  original 726 

exemplified  copy  of  judgment-roll  in  partition  may  be  recorded. 1595 


of  statements  of  facts,  and  of  head-notes  in  court  of  appeals  reports. 213 

CORONER: 

punishment  of,  for  misconduct 14 

not  to  practice  as  an  attorney 63 

ipowers  and  duties  of,  in  action,  etc.,  where  sheriff  is  a  party 173 

mandate  how  directed  to,  and  how  executed 173 

arrest  of  sheriff  by 174 

duties  and  liabilities  of,  on  arrest  of  sheriff.. . . .'. 176- 177 

may  prosecute  or  assign  sheriff 's  bond  for  jail  liberties 178 

duties  o(  on  an  arrest,  when  sheriff  is  plaintiff.. 179,  180 

liability  of,  for  escape. 181 

acting  as  sheriff,  to  obey  rules  as  to  outgoing  sheriff 189 

limitation  of  actions  against 883,  385 

when  execution  to  issue  to,  duties,  etc.,  thereon • 1362 

provisions  as  to  redemption,  etc.,  on  execution  sales,  when  to  apply  to 1^77 

proceeding  to  obtain  conveyance  in  c%se  of  death,  etc,  of,  foter  sale  on  exe- 
cution   1478 

fees  off  must  be  taxed,  on  demand;  amount  of  same 3287^  8310 

(See  Shbbipf.) 

CORPORATION :  . 

foreign,  action  against,  may  be  brought  in  superior  city  court 363 

domestic,  when  superior  city  court  has  jurisdiction  of  proceedings  to  seU  prop- 
erty of,  or  to  dii^lve 263 

when  deemed  resident  of  city  where  superior  city  court  located 264 

domestic  religious ;  jurisdiction,  etc.,  of  county  court  over  property  of. 840 

when  deemed  resident  within  jurisdiction  of  county  court 341 

moneyed;  action  on  bills,  etc,  of,  unlimited 893 

limitation  of  action  against  director  or  stockholder  of. 394 

personal  service  of  siunmons  on 431,  482 

roreign,  may  desigfnate  person  upon  whom  summons  may  be  served 433 

verification  of  pleading  by. 525 

mode  of  service  of  iigunction  order  upon • 610 
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damages  Bustained  by,  from  faJTmctioiu  how  aflegftainad  aad  reaovewMl 024 

attacmnent  ckf  ^rojpAHy  Ckf 636 

ibreign^  safaacnptSboa  and  shares  of  stock  may  be  attached 646 

interast  in,  may  be  attached.... 647 

officer  to  famish  certificate  of  defendant's  interest  to  sheriff  execoting  attach" 

ment • 650 

oflScer  refusing  cei'tificate,  etc.,  to  be  examined. •••• 651 

foreign,  judgment  against,  when  enforceable  only  against  attadied  property. . .  •    707 

preference  of  actions  against 791 

admission  of  member  of^  when  evidence  against 839 

production  of  books  and  papers  of,  how  compelled 868 

books,  etc.,  ot,  may  be  prodnced  by  subordinate  officer  of,  when. •  • 869 

examination  of  officers  and  directors  of 872 

fbreign,  books  of,  are  presumptive  evidence,  etc i 92S^ 

when  copy  of  such  books  may  be  read  in  evidence 930,    981 

seal  of,  how  affixed 960 

action  to  dissolve,  etc.,  reference  by  consent  not  made,  of  course  in lOlJI 

foreign,  requisites  on  application  for  ludgment  against 121 6,  1217 

mumcipal,  security  on  appeal  by,  not  required,  except  by  order  of  court ;  fbrm 

of  security  when  required 1314 

action  to  compel  determination  of  chum  to  real  property  may  be  brought  by  or 

against 1660 

complaint  in  actions  by  or  against 1775 

when  proof  of  corporate  existence  unnecessary  in • 1776 

misnomer  in  such  action,  when  deemed  waived 1777 

extending  time  to  answer  in  action  against,  or  note,  etc 1778 

when  must  serve  with  answer,  copy  of  order  directing  issues  to  be  tried 1778- 

when  meeting  here  of  stockholders  of  foreign,  valid 1779 

when  foreign  may  sue 1779 

when  foreign  may  be  sued ••..   1780 

action  against  directors,  etc.,  of,  for  misconduct • 1781 

In^  whom  such  action  to  be  brought 1782 

Visitatorial  power  of  public  officer,  etc,  not  affected  by  preceding  proviidon ....  1783 

action  by  judgment  creditor  of,  for  sequestration,  etc 1784 

action  to  dissolve ;  by  whom  it  must  be  brought 1785,  1786 

may  be  restrained  pending  action  for  dissolution  of. 1787 

attorney-general  must  bring  action  to  annul,  when  legisUture  directs 1797  i 

when  must  bring  upon  leaveof  court 1798 

leave  of  court,  how  obtained 1799 

action  to  annul,  triable  by  jury 1800 

receiver  may  be  appointed  in  such  action .,  1801 

judgment  in  such  action 1801 

injunction  may  it«ue  in  such  action 1802^ 

copy  of  judgment-roll  therein  to  be  filed  and  published 1803> 

certain,  excepted  from  certain  of  foregoing  provisions 1804 

officers  and  agents  of,  may  be  compeued  to  testify 1805- 

injunction  staying  actions  by  creditors  against 1806- 

croditors  of,  how  may  be  brought  into  action 1807 

when  ci*e(litor,  etc.,  entitled  to  bring  action  in  name  of  attorney-general 1808 

when  attomej-general  must  bring  action  against 1808> 

requisites  of  injunction  suspending  ordinary  and  lawful  busines  of 1809 

appointment  of  receiver  of,  in  certoin  cases 1810 

director  etc.,  only  to  be  removed  or  suspended  by  final  judgment 1811 

application  of  the  last  three  sections 1812 

^en  action  against  stockholders  of,  not  affected  by  error  in  name  of  defendant,  1818 

domestic,  not  subject  to  action  by  Judgment  creditor  to  compel  discovery '. .   1879 

action  by  attomev-ffeneral  against  persons  acting  as,  without  being  incorporated,  1948- 

such  action  triable  by  jury 1950- 

when  injunctions  may  be  granted  in  such  action 195ft 

such  action  must  be  brought  in  name  of  the  people 1984 

judgment  for  costs  against,  in  favor  of  people  may  be  directed  to  be  collected 

by  execution  or  attachment, 198V 

domestic  municipal,  not  required  to  give  security  to  obtain  attachment,  arrest,  etc,  1990 

service  upon,  of  alternative  mandamus • 2071 

municipal,  mode  of  service  of  writ  of  certiorari  upon 2130 

indnded  in  term**  body  or  officer**  in  provifl&oos  conoerning  such  certiorari....  214^ 


OOBVORATION^-Cbn^iMMf  •• 

consent  of,  to  diaclutfge  of  ioadlveiii  debior. 2154 

maybe  fined  in  porooMdingB  for  contempt. 2284 

to  rent  safes  in  burglar  and  flre-proof  'vkolts,  exempt  firom  certain  provisions  as 

to  voluntaiy  dissolution  ofl 2420 

having  property,  etc,  of  jud^^ent  debtor  may  be  examined  in  supplementaiy 

proceedings.... 2441 

pro\asions  concerning  supplementary  proceedings  not  applicable  to  certain 246B 

servnce  of  citation  upon*  in  oorrogate's  court 2S26 

action  by  or  against,  may  be  brought  before  justice  of  the  peace*.  • 2865 

jser\'ice  of  summons  upon*  in  action  before  juroce  of  the  peace. 2879 

id.;  as  to  railroad  corporations. 2d8Q»  28S2 

id. ;  as  to  express  companies 2881,  2882 

municipal,  costs  when  recoverable  in  action  for  money  against 3245 

forei^,  when  may  be  required  to  file  security  for  costs ....8268-3370 

defimtionof*' domestic  "and  of  "foreign  "corporation 8343 

proceedings  for  sale  of  real  property,  added  In  189U 33(MM907 

action  to  recover  public  funds  held  by  domestic,  municipal,  etc    (See  Pubuc 

Funds.) 
proceedings  for  diasolation  of  oorporation.  (See  DnMOLunots  of  Oobpo&aiios.) 

O0BT8: 

interlocutory,  arrest  for  non-i>ayment  oi^  when  allowed 15 

jud^enotto  be  interested  in,  when 47  *  49 

and  expenses  of  trial  before  sheiiif's  juiy,  regula4«d 109 

county  court  to  impose,  on  remitting  fine,  etc 852 

defendant  served  with  notice,  etc  ,  when  to  pay 428 

provisions  as  to,  when  }>arty  prosecutes,  etc  ,  as  poor  person 461*-467 

guardian  of  infant  defendant,  when  liable  for 477 

allowance  of,  where  part  of  plaintifTs  claim  is  admitted 511 

on  judgment  on  pleadings,  as  frivolous 537 

on  striking  out  scandalous  pleading 645 

on  exoneration  of  bail,  when  imposed 601 

of  action  to  recover  attached  property,  etc .,  sheriflf^  when  not  liable  f<n*. 677 

in  such  action  may  be  awarded  against  plaintiff 677 

I        effect  of  tender,  on 793,    734 

'        effectofoffer  of  judgment,  on 788,    739 

t        of  motion,  how  collected ;  stay  for  non-payment  of 779 

fees  of  referee  to  superintend  discovery,  added  to 807 

on  order  for  new  tnal  on  account  of  failure  to  file  decision 1010 

<leciaion  of  court  or  referee's  report  on  trial  of  issue  of  fact,  must  award  or  deny,  1022 

expense  of  striking  a  special  jury,  not  to  be  taxed  a?  part  of 1009 

in  action  by  corporation  attorney,  for  jury  fines  in  New  Tork,  to  be  retained  by 

him 1119 

may  be  inserted  in  blank  left  in  Judgment,  when 1231 

on  confession  of  judgment 1275 

what,  may  be  granted  on  submission  of  controversy  without  action 1281 

how  awarded  and  collected  in  ejectment  for  land  held  adversely 1501 

plaintiff's,  in  partition 1555,  1559 

against  unknown  defendant  in  partition,  how  fixed ;  execution  therefor 1559 

In  partition,  how  paid 1579 

in  action  for  dower,  fees  and  expenses  of  commissioners  to  form  part  of  plaintiff'a,  1612 
in  action  to  determine  a  claim  to  real  property,  when  must  be  awarded  to 

defendant 1640 

in  action  to  determine  claim  to  real  property,  when  allowed  on  defendant's 

default 1645 

may  be  awarded  in  judgment  for  divorce  or  separation 1769 

how  affected  by  sufficiency  or  want  of  assets 1824 

when  and  how  awarded  in  action  against  executor 1835,  1836 

in  joint  action  against  lef^tees  by  ci^ditor,  how  apportioned 1839 

in  action  by  creditor  against  heira  or  devisees  must  be  apportioned 1847 

right  of  surety,  executor,  or  trustee,  to  recover  from  principal  or  ben^ciary  • . .  1916 
in  action  to  charge  judgment  upon  property  of  defendanis  Jointly  indebted  bat 

not  served •   1941 

in  action  for  usurping  an  office,  or  franchise ..   1956 

when  district  attorney  may  deduct  costs  and  counsel  fee,  from  moneys  cc^^diid*  1967 
*       Judgment  for,  may  be  taken  against  the  pec^le,  etc • 198i 
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bow  collected  in  action  by  people  Anbat  corponitiott  or  usurper  of  franddse.  .•  1987 

when  sepaimte  aetioDfl  Immglii  hj  tae  attoftiey-general  «re  oonaolidated 1989 

ponifihrnentfornon-pa^^inflnto^  awarded  in  proceedii^  2007 

in  mandamus  urooeedua^ 2086 

may  be  awarded  on  wnt  of  prohibition. 2100 

on  certiorari,  to  review*  etc 2143 

may  be  awarded  on  opposition  to  insolvent's  discharge  from  his  debts 2167 

may  be  awarded  on  petition  of  insolvent  for  exemption  or  discharge  from  arrest,  2193 
amomit  oU  in  summary  proceedings  to  recover  poaaesmon  of  lands ;  how  collected,  3250 
and  expenses  incurred  m  contempt  proceedings  maybe  ordered  paid  out  of  pro- 
ceeds of  suit  on  undertakiofiT ^ 2289,  2290 

inproceedingsfor  discovery  of  death  of  life-tenant 2309,  2S16 

in  proceedings  for  appointment  of  committee  of  lunatic,  etc 3886 

on  vacating  award  in  submission  of  controversy • 2377 

of  judgment  on  award 2378 

liability  to,  of  party  revoking  submission  of  controversy 2384 

on  foreclosure  of  mortga^  by  advertisement • •  ....  2401 

expenses  in  such  proc^dings  allowed 2403 

taxation  of  such  costs  and  expenses 2408 

in  supplementary  proceedings,  to  judgment  creditor 2450,  2456 

id.;  to  judgment  debtor, etc 2456 

when  compensation  of  stenographer  in  surrogate's  court  included  in •  2518 

in  proceeedings  relating  to  s&ays  to  be  paid  to  petitioner  out  of  proceeds  of  sale,  3093 

in  actions  by  working  women 8131,  8223 

when  Dlaantiff  entiti^  to  costs  of  course..  • 8228 

when  defendant  entitied  to  costs  of  course }  rule  as  to  two  or  more  defendants,  3229 

when  costs  are  discretionary 8230 

whei*e  several  actions  are  brought  on  same  instrument 3231 

interlocutory,  ux>on  issues  of  law 3233 

how  collected 8233 

where  thei-e  are  several  issues  of  fact.     .. , , 3234 

after  discontinuance  upon  answer  of  litie.. 8235 

of  amotion,  how  awaraed 3236 

the  foregoing  sections  limited 3237 

on  appeal  from  final  judgment 3238 

on  appeal  from  intenocutory  judgment  or  order 3239 

V        in  a  si^ecial  proceeding 3240 

against  the  State,  how  paid 3241 

where  action  brought  by  people,  on  relation  of  private  person 8243 

m  an  action  for  the  benefit  <^  a  county,  etc • 3243 

against  a  school  officer 3244 

municipal  corporation 3245 

by^r  against  an  executor,  etc 3246 

incase  of  transfer,  etc.,  of  cause  of  action 3247 

certificate  entitling  party  to  costs  or  increased  costs 3248 

against  infant  plaintiff,  collectible  of  ffnardian  od  Zit«»a 3243 

COTtain  provisionsof  this  act  not  to  anect  special  provisioDS  of  law 8250 

amount  of,  generally 3251 

court  of  appeals  may  award  damages  by  way  of  costs,  on  affinnanoe,  etc 3251 

additional  allowance  to  plaintiff  in  foreclosure,  etc .* S^3,  7268 

additional  allowance  to  either  party  in  difficult  cases,  etc. 82C3 

silowances  under  certain  sections  hmited 8254 

on  adjournment  of  trial 3255 

disbui^sements  to  be  included  in  bill  of  costs 3256 

increased  damages  not  to  carry  increased  costs 3257 

when  defendant  entitled  to  increased  costs  in  action  or  special  proceeding 8258 

increased  disbursements  not  allowed 3259 

costs  on  a  settlement 8260 

article  concerning  amount  of  costs  not  to  aifect  special  provisions  of  law 8261 

how  taxed;  allowance,  etc,  how  computed 8363 

notice  of  taxation 8268 

re-taxation 3264 

review  of  taxation 3265 

duty  of  taxing  officer 8266 

affidavit  respecting  disbursements 8267 

security  fiv,  when  defendant  may  require •••  • 8268 

43 


INDEX. 

OCNRB— CbMHiMMl;  finnw. 

■eeuriiy  for,  after  actton  owmnenced • • 3269 

can  only  be  required  where  all  tlie  pja^ntiflh  are  nJajeci  to  tiie  re- 
quirement   '••• • 8870 

in  actions  by  and  against  executors,  etc 8271 

order  to  give  Becority •••• 8272 

eecuiity  to  be  in  form  of  undertaking 8S73 

notice  of  exceptions  id.,  of  Justification 3274 

Justificationor  sureties;  allowance 3275 

order  to  give  additional  security ;  proceedings 8276 

effect  of  failure  to  to  file  securify  after  order 8277 

liability  of  attorney  for  eosts 827S 

foregoing  jyrovisions  apply  to  special  prooeedings 8279 

COSTS  Sf  JXrSTICB'S  COXTRT : 

guardian  od  litem  tot  infiuit  plaintiff  liable  for 8887 

defendant  not  liable  for 2888 

when  required  as  condition  of  allowing  amendment 8944 

on  discontinuance  after  answer  of  title  in  justice's  court.. 2954 

fees  paid  for  attaching  witness,  when  included  in 2972 

of  iuistice,  and  fee  for  return  to  be  paid  on  service  of  notice  of  appoed 8047 

and  recovery  may  be  set  off  on  appeal  f^m  Judgment  of  justice 8059 

what  may  be  included  in  disbursements  on  such  appeal. 8060 

when  awarded  on  appeal  from  justice  of  the  peace,  when  new  trial  not  had  in 

appellate  court , 8066 

amount  of  costs  in  such  case 3067 

recoverable  in  case  of  offer  of  compromise  before  return  to  appeal  firom  justice, 

for  new  trial  in  appellate  court 8070 

recoverable  in  case  of  such  offer  after  return 3072 

amount  of,  on  appeal  for  new  trial,  from  Justice's  judgment 8073 

when  prevailing  party  to  recover ;  what  costs  taxable .. .  • • 8074 

when  neither  pflj-ty  to  recover 8075 

amount  of  costs  limited 8076 

costs  upon  demurrer 8077 

taxation  of  costs 8078 

increased  costs 3079 

costs  on  judgment  for  one  or  more  defendants 3080 

costs  wrongmlly  collected  maybe  recovered  back 8081 

on  appeal  from  order,  in  proceedings  relating  to  strays 3095 

in  proceedings  relative  £>  animals  straying,  on  decision  in  favor  of  person 

answering • 8096 

in  Brooklyn*  additional  when  allowed  to  plaintiff. 8129 

to  defendant 3180 

in  action  by  working  woman 3131 

upon  adjournment 3132 

when  not  recoverable  in  action  on  judgment  of 3154 

COSTS  IN  STTRROGATE'S  COXTRT: 

on  appeal  fix)m  order  on  motion  for  new  trial 2549 

upon  order;  how  collected 2556 

awarded  by  decree  in  such  court,  how  payable 8567 

when  costs  allowed ;  when  no  costs  allowed ;  stenographer's  fees,  when  allowed,  2558 

amount  of  in  surrogate's  court,  how  fixed,  etc 2559 

id. ;  when  the  same  as  in  supreme  court 2560 

id.  $  when  to  be  fixed  by  surrogate 2561 

additional  allowance  on  settiement  of  accounts 2562 

allowance  on  sale  of  real  proi)erty 2563,  2564 

of  appeal  from  surrogate  s  court,  how  awarded 2549,  2589 

of  proceedings  to  compel  discovery  of  property  of  deceased 2718 

COTTNSEL.    (Sbb  Attobnbts  aitd  ComrsBLLOBS.) 

COXTNTBR-CLAIM : 

founded  on  title  to  real  property,  etc.,  when  effectual 866 

rules  of  limitation  apply  to • 866,  397 

grounds  and  requisites  of  demurrer  to  ••  • •« 498*496 

answer  may  set  up 600 

defined fiOl 

rules  resoecting  allowance  of. •••••  503 
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OOUJNraR-CSIiAZK—  OonHmmed :  Bmmm, 

lodgment  incaaecf • 608»    604 

m  action  by  and  against  ezeraion^  administetUon^eto.... 000^    60C 

defendant  mav  set  up  aovond  legal  and  eqTiital)]e»«*.. • 607 

demand  of  juagmenton •• • •     609 

Ibr  10BB  than  plaintiff's  claim,  judgment  npon • ••••     612 

reply  allowed  to  answer  oontaming.  ••• ..••  • 614 

judgment  on  fkilnre  to  reply  to • • •..     616 

fleveral  replies  allowed  to  same 617 

verification  applying  only  to 637 

defendant  inteiposing,  entitled  to  provisional  remedies. 720 

one  or  more  may  be  stricken  out,  for  disobeying  order  fer  discovery 806 

iHRies  arising  on  to  be  tried  as  in  an  action 974 

nbatis  deemed  a»  in  action  for  divorce  or  separation. 1770 

^rbat  is  available  as,  in  action  to  charge  Jndgment  upon  property  of  defendant^ 

Jomtly  indebted  bat  not  served 1989 

In  answer  in  justices'  conrts. ••2988,  2946 


in  JosticesT  ooort,  where  ezecator  or  trustee  a  party. •• 2946 

consequence  of  neglect  to  ]>(Bad ••..•2947»  2948 

Judgment  upon. • 2949 

when  accounts  exceed  9400 2950 

in  actions  in  New  York  marine  court •••  •••• 8174 

offer  of  Judgment    (See  Offjeb.) 

COUIVTT: 

seal  kept  by  county  clerk,  to  be  seal  of 28 

arrest  m  action  to  recover  fionds  of • 649-666 

attachment  in  action  to  recover  property  of. 687 

actions  against  officer  of 1925-1981 

jurisdiction  of  surrogate's  court,  in  case  of  new  or  altered. 2479 

transferee  such  proceedings  to  proper 2480 

ooeta,  inaction  brought  for  benefit  of 8248 

action  to  recover  for  conversion  of  public  ftmda^  etc    (See  Pobuo  Fmros.) 
power  of.    (See  PowsB  of  thb  Cotott.) 

OOUNTT  CHAROB : 

expense  of  printing  calendars  to  be •••  20 

when  expense  of  a  new  seal  is 80 

expense  of  furnishing  rooms,  ftiel,  etc.,  for  courts 81 

when  support  of  one  arrested  in  civil  action  is. 112 

salary  and  expenses  of  stenographers  are 257,  259,  260,  262 

expense  of  publishing  appointment  of  terms  of  county  court  is • 856 

expense  of  docket  book  is 1245 

expense  of  book  of  record  of  notices  of  pendency  of  action*  to  be  a 1672 

expense  of  furnishing  books  for  surrogates  is 2498 

compensation  of  clerks  in  surrogate's  court  to  be  a. 2508 

id  ;  as  to  stenographer  in  New  i  ork  and  Kings  county  surrogate's  courts 2512 

binding  of  stenographic  minutes  to  be  a • 2548 

m)ense  of  transmitting  certain  papers  to  county  derk  to  be 8198 

ex&a  allowance  to  grand  and  trial  Jurors  is • • 8314-8815 

OOUJWTY  CLBMC ; 

mav  be  ordered  by  court  to  destroy  certain  papers 21 

seal  kept  by,  to  be  the  seal  of  certain  courts  and  of  the  county • 27,  28 

order  cnang^ng  place  for  holding  court  to  be  filed  with 40 

MiMWiHtwAnSi  tA  milfla  ^  tn  n/^miamnn  nf  attOigiey  tO  be  BCUt  tO ••  67 

in  certain  counties  may  appoint  special  deputy,  to  attend  oomrts 89 

to  serve  on  sheriff^  copy  of  dedgnation  of  building  to  be  used  as  a  temporary 

jaa 187.  142 

to  fdmish  to  sheriff  certificate  of  qualification  of  his  successor. 182 

to  attend  general  term  of  supreme  court •••••  242 

demgnation  of  person  upon  whom  summons  majr  be  served,  to  be  filed  with*.  •  •  430 

when  papers  in  special  proceedings  to  be  filed  with. 826 

deputies,  etc,  oaths  may  be  taken  before • 842 

certificate  of,  required  to  make  transcript  of  justice's  docket  evidence 939 

must  search  files  and  oertii^,  etc • 961 

duties  ot  with  respect  to  trial  Jurors.    (See  Tkeal  Jubobs.) 

powers  of  deputy  as  to  drawing  of  trial  Jurors^  etc • 1061 

to  ksep  Judgment-book  I  muii  enter  Judgment*  ••• 1286 
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to  keep  docket-book }  docket  jndgmentBy  eie » •••••  ••• 

to  file  a&d  enter  on  docket^  aasigniiient  of  jodgment • •  1270 

duties  off  in  filin^g^  of  confession  and  entering  jndyment  thereon 1876^  1276^  1278 

papers  on  submisBion  of  controversy  without  actum*  to  be  filed  ivilh* •   1280 

jud^fm^nt  or  order  of  supreme  court  on  appeal  from,  ooonty  eoDrt»  wfao^ 

entered I. 1845 

to  keep  book,  and  to  record  designation  of  exempt  homestead. 1898 

to  record  certificate  of  sale  of  real  property  on  execution 14S9 

when  and  how  to  file,  enter,  etc.,  satisfaction  of  judgment  or  mortgage,  on  re- 
demption of  real  estate  sold  on  executioci 1463 

entry  to  be  made  by,  to  preserve  lien  of  judgment  to  enforce  oontribution  be- 
tween joint  owners  of  property 1485-1486 

notice  of  pending  of  action,  m  foreclosure  must  be  filed  with 1631 

notice  of  pendixijg  of  action  to  be  filed  with 1670 

must  record  notice  in  book,  and  index  it  to  name  of  each  defendant 1672 

when  to  cancel  notice  of  pendency  of  action. 1674 

Judgment  for  sale  of  real  pruperty  to  be  entered  in  office  of  clerk  of  covmly 

where  situated 1677 

to  make  entry  in  docket  of  judgment  against  j(nnt  debtors,  when  some  are  not 

served 1^6 

list  of  iiersons  engaged  in  traneportation  of  paasengeni  or  property  to  be  filed 

with ^ 1045 

must  file  transcript  of  entry  of  vacating  of  letters  patent. • 1960 

alternative  mandamus  must  be  made  returnable  at  ofllee  of 207%  9074 

return  to  writ  of  prohibition  to  be  filed  with 9096 

order  confirming  inquisition  on  writ  for  aasesBment  of  damages  to  be  entered 

with 2114 

when  writ  of  certiorari  returnable  at  office  of 2132 

discharge  of  insolvent  debtor  to  be  recorded  in  office  of 2181«  8196 

duty  of,  to  affix  notice  of  sale  in  foreclosure  by  advertiaement 2890 

to  note  place  of  record  of  affidavit,  on  margin  of  ori^pnal  mortgage •  ••••  2399 

must  tax  costs  and  expenses  on  foreclosure  by  advertiaement 2408 

to  make  annual  return  to  secretary  of  State  of  all  changes  of  names.  •••• 2418 

to  record  orders,  etc.,  in  supplementary  proceedings 2467,  2470 

penaltvupon,  for  neglect  to  record  such  orders 2470 

must  docket  transcript  of  decree  of  sumogate  for  payment  of  money. S653 

to  record  wills  of  real  property,  etc 2688 

to  index  same;  fees 2634 

to  record  comr  of  decree  on  application,  for  probate  of  heirship 2657,  2659 

duty  of,  in  fihng,  etc.,  transcript  of  judgment  before  justice  of  the  peace.  .d017» 

802U  8022 
certain  papers  to  be  transmitted  to,  trom  mayor's  court  of  the  city  of  Hudson* 

and  the  recorder's  court  of  the  cities  of  UticaandOswe^ 8198 

docketing  of  iudgment  of  district  court  of  New  York,  and  issue  of  execution  by» 

after  such  aocketinff 8220 

id. ;  as  to  judgment  of  justice's  courts  of  Albany  and  Troy 8225 

receiving  a  stUjEuy,  must  account  for  and  x>ay  over  t^ • 8285 

fees  of,  must  be  taxed,  on  demand  of  party 8287 

certain  State  officers  may  order  searches  made,  etc.,  in  office  o^  without  fee....  8890 

fees  of  generally • 8804-8808 

__  (See, a]so»  Fbbs,  Cunix»  Juscbovt.) 

O01719TT  COT7RT: 

is  a  court  of  record .•••  ••••••••  ••••••        2 

seal  kept  by  county  derk  to  be  seal  of •  ••••••••      27 

.    Jurisdiction  of. • 840 

domestic  corporation,  when  a  reeddent,  for  purpose  of  jurisdiction. 841 

provision  in  case  of  disability  of  county  judge. • 842 

smpreme  court  may  remove  action  and  change  place  of  triaL •     848 

efllect  of  order  of  ranoval,  filing,  entry,  etc.,  ok  papers;  appeal •    844 

8tay  of  proceedings,  for  purpose  of  applying  for  such  renioval •••.••     845 

Buch  removal  not  to  impair  process,  etc ..•••  ••••••     846 

may  send  its  piroceoB  to  any  county,  when • 847 

when  juriaditum,  etc,  co-extensive  with  that  of  eapntofb  eoaii^^*, » 848 

Ibes,  forfeited  reoogidsaneeab  etc.,  when  and  how  vemltlcd*  ••••••  •••• 860-858 

who  may  make  order  In. •••••  •••• ••  ••••    854 

always  cpsni  ianna.  ••••  •«••  ••••  •••• »•  •«•«••  *••«•  «•••«•  ••••••  ••••••    865 
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gppomtojient  of  terms  to  be  filed  and  pablialwd,.,.  .•• • 85& 

jurors  for,  how  drawn  and  notified. ...  • ••••  .•••  ••• • 807 

stenograpfaera  for,  in  certain  eountieB •• •••  • 858-861 

may  appoint  receiver  in  certain  oases • • •••• 71^ 

power  of^  as  to  transfer  of  money,  etc,  in  court • ^  ••••••     748 

may  order  bond  taken  for  the  benefit  of  a  private  person  to  be  prosecoted 814 

may  order  removal  of  records^  when 86^ 

may  order  additional  jurors  d^wn,  proceedings  thei^eupon 1058-1061^ 

may  order  discharge  of  levy  of  execution,  on  appeal  from  judgment 1311 

may  entertain  appucation  of  guardian,  etc.,  to  agree  to  partition 1590 

where  action  to  foreclose  a  lien  ux>on  a  chattel  is  brought  in,  warrant  xo  seize  it 

maybe  granted 1738 

district  attorney  must  render  account  to 1968 

petition  of  insolvent  for  discharge  from  his  debts  must  be  presented  to 2150 

may  exempt  or  discharge  insolvent  debtor  from  imprisonment 10.88 

application  may  be  made  to,  for  discharge  of  judgment  debtor  imprisoned  on 

execution SBOl 

may  apx>oint  trustee  for  the  care  of  prisoner's  property  during  imprisonment. .  •  921^ 

when  sheriff  to  return  warrant  for  collection  of  fine  to 9297 

jurisdiction  of,  over  person  and  property  of  lunatic,  etc 2320 

duty  of  such  court  exerdmng  such  jurisdiction S321 

application  for  change  of  name  may  be  made  to 2410,  9411 

new  action  may  be  brought  in,  after  plea  of  titie  in  justice's  court 9969 

Mpeal  from  judgment  OT  justice  of  the  peace  must  be  to»  except,  etc 8045 

when  may  remove  to  itself  actions  pending  in  certain  local  eourts 8200 

•imeals  from  justices*  court  of  Albuiy  and  Troy  to  be  taken  to 8218 

rule  of  construction  as  to  certain  provisions  concerning' 8842 

application  of  certain  provisions  of  this  act  to  action  in,  on  and  after  8eptem* 

berl,  1877 8847 

appeal  from.    (See  SoFBaaoi  Ck>URT.) 
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may  appoint  temporary  court  house «.  ..•«  ••••••       49 

of  certain  counties  to  appoint  crier  for  coui*ts  of  record 91 

may  issue  warrant  for  witness  before  sheriff's  jiiry,  and  tax  costs  thereof.  •  •  108^    100 

when  may  deei^fnate  building  to  be  used  as  temporary  jail 186,  186,    144 

toperformdutieaof  justice  of  supreme  ooui't  at  chamMrs 241 

may  make  order  in  superior  city  court,  when 277 

has  same  power  as  justice  of  supreme  comi;,  when • 848»    849 

may  make  order  in  county  court  of  another  ooonty,  when 854 

to  appoint  terms  of  county  court 856 

Biay  make  order  for  substituted  service  of  summons,  etc 486 

service  of  summons  by  publication,  etc 440 

may  appdnt  g^nardian  ad  litem  for  infant  psrty 472 

Boay  grant  onler  of  arrest • , 666 

injunction  order ,...     606 

warrant  of  attachment 688 

€K  parte  order,  out  of  court,  may  be  made  by 779^    T78> 

oroer  madsby,  by  whom  reviewed • ••••     774 

may  order  discharge  of  witness  arrested • 862 

may  entertain  apmcation  for  deposition,  when • 872 

may  iprant  order  lor  comnussion,  when 889 

may  ksue  subpoena  for  witness  on  deposition  to  be  used  without  the  State.  .916^    917 

to  attend  drawing  of  trial  jurors 104<  1046 

may  order  additional  jurors  to  be  drawn  for  term  of  counly  oourt  or  jmnwlom  ••  1066 

may  order  juror  to  attend  tevmon  particular  day 1060 

may  iasue  habeas  corpus  to  testify,  when 2009,  2010^  2011 

mpp^caJtaaa  for  habeas  corpus  or  certiorari  to  inquire,  etc.,  made  to*  ••••••  2017,  2018 

penalty  OB,  for  leftising',  etc,  to  issue  habeas  corpus  or  oerlteari 9020* 

Wtaeo,  may  iasiM  sneh  writ  without  application 9026- 

to  take  recogniaaiioe  of  prisoner  admitted  to  bail  on  ceHtorari.*... 9040^ 

may  lanie  warrant  to  nring  up  prison«r  about  to  be  removedi  prooeedings 

taereon 2064-2067 

ma^r  take  bail  pending  appeal  in  habeas  corpus  or  oertiorsri 2060,  9061 

in  — miaiy  proceedings  to  recover  land  may  be  made  to 9234 
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tnaT entertain  rappLementaiy  proceedmgB • y  **'^V'"\  ^^ 

such  prooeedingB,  n  baaed  on  decree  of  aurrogate'a  ocmri  miiBt  be  aa  if  baaed  ^^ 

on  judgment  of Mk-SSS 

wbentoact  as  surrogate •••^«**  JS 

compensation  o4  wben  acting  as  sorrogate JJS 

acts  and  proceedings  before,  acting  aa  surrogate,  where  recorded w»t 

may  direct  order  of  business,  when  acting  aa  suirogate »06 

may  issue  citation  for  discovery  of  propcorty,  in  earngMB  absence 2709 

(See  SuBBoaATB ;  also  Cocttt  Codbt  ;  Tbial  Jubobs.) 

OOUNTT  TBBA8UBBR : 

moneys  in  court,  paid  over  to,  etc •••• "*» 

powerB  and  duties  of,  in  relation  to  such  moneys 749 

transfers  of  securities  for  money  in  court,  upon  death  of 750 

accounts  of,  as  to  moneys  in  court 7S2 

to  report  annually  to  comptroller,  concerning  court  moneys 758 

aecurity  taken  on  sale  in  partition,  to  be  in  name  of •••   1085 

when  partv  interested  in  securitv  allowed  to  sue  in  name  of* 1686 

when  surplus  arising  on  sale  of  chattel,  in  action  to  fbrsdose  a  lien  thereon,  to 

be  paid  to 1740 

action  upon  official  bond  of 1887 

district^ttomey  to  pay  over  moneys  collected  to 1967 

money  paid  into  sumgate'a  court,  and  securities  taken  by,  to  be  deposited 

with • 2537 

when  may  apply  for  order  appointing  temporary  administrator 2670 

when  legacy  to  be  paid  over  to • ••• 2748 

payment  of  money  ariong  on  sale  of  real  estate  of  deceased  to  pay  debts  to ;  dis- 
tribution thereof 2786-2799 

securities  and  leases  to  be  taken  in  nameof^  when •••;. 2800 

fees  of 8321 

action  upon  official  bond  of.    (See  QmcoAL  Bon>.) 

COURT  OF  APPBAIiS : 

is  a  court  of  record ••• • % 

general  rule  or  order  of,  to  be  published • 18 

seal  of,  to  remain  the  same 27 

ffovemor  may  change  place  for  holding. dS,      89 

Judge  of^  may  decide  cause,  though  he  has  not  heard  argument. ••       46 

rules  of,  as  to  admisedon  of  attorneys,  how  changed,  etc • 87 

Junsdiction  of. 190,    191 

appeals  from  certain  orders,  heard  as  motions 192 

may  make  rules  of  practice,  and  for  admissionB  of  attorneys 193 

Judgment  or  order  of^  to  be  remitted  to  court  below 194 
udgment  absolute  when  to  be  rendered,  etc 194 

cause  where  placed  on  calendar,  in  second  and  subsequent  appeals 195 

times  and  places  of  holding  terms 196 

court  may  be  held  in  any  building ;  adjournments. 197 

may  appoint,  etc.,  clerk,  reporter  and  attendants 198 

derkto  take  oath  and  execute  bond • 199 

office  of,  where  kept ••    199 

to  appoint  a  deputv  and  assistants ;  their  powers • 20(\    201 

is  successor  of  derk  of  former  court 202 

custody  of  money,  etc.,  by,  regulated. 902-208 

action  on  undertaking,  to  stay  execution  on  appeal  to,  when  not  to  be  bought.  •  1809 

may  limit  amount  of  security  on  appeal  in  certain  cases. 1812 

papers  to  be  transmitted  to  clerk  of«  on  appeal ••..  • 1815 

appeal  to,  may  be  taken,  in  what  cases. • ••••   1324 

limitation  of  time  for • 1325 

security  to  perfect 1326 

security  to  stay  execution  on 1327-1381 

fixmi  Judgment  or  order  of  affirmance,  security  on 1332 

Ibregoing  provisions  not  to  apply  to  certain  cases 13S8 

two  or  more  undertakings  on,  may  be  in  same  instromsnt. ••  1384 

exception  to  sureties  in  undertaking  on  $  justification • 1885 

ftom  final  judgment  rendered  after  intenocatory  Jadgaaani  afflmiedy 
or  Mw  trial  denied. , 138MH0 
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ajppeillo^  what qiiatticmBbroiiglit lip fbriwvlewcm....  • 180 

review  of  qnastioiiB  of  fiust,  cm ;  presmnpitxoti^  etc 1887t  188S 

eeee^  wben  required,  on 18811 

dedmoaai,  not  affected  by  provisione  of  eection  1961 • 1963L 

ooets  on  appMd  to  i  court  may  award  daaiag^  by  way  of  oodtSv  fbr  delay  wbeii»  83S1 

derkcrf^  to  account  ibr  and  pay  over  feee  $  amount  ^  same 8281^  &^ 

appeal  from  deciaion  of  New  York  common  pleae  on  appeal  from  marina  ooart»  olfl^ 
leyarteg  of.    (See  STim  Rbfobibb.) 

(See  AmiALS.) 

where  court  of  record  is  held,  sale  of  liqoora  in,  prohibited, 89^      8B 

trial  elsewhere  than  at,  may  be  by  stipiilation*  in  non-jury  causes. •      87 

when  comity  Judge  to  appcnnt  temporary 4M 

OOtJRTS: 

referred  to  in  this  act 1  -  S 

Jurisdiction  and  powers  of ,  preeerved 4 

aitiingsof,  when  public 5 

not  to  at  on  Sunday,  except,  etc S 

adjournment  of,  onSatorday,  to  be  to  what  day S 

Wilts  and  process ;   requisitee  of. • S  •>  94 

aealaof.    (See,  also,  Bau.) 87  •- 8(» 

adjournment  of,  in  absence  of  judge 84,  88^      8ft 

change  of  place  for  holding • 88  «-  4ft 

abatement  not  produced  by  failure  or  adjournment  of 44 

judges  not  to  practice  in  there  own • •.      4ft 


attendants  on 

when  order  of  airest  only  granted  by 5H. 

in  what  court  action  to  fbredose  a  Hen  upon  a  chattel  may  be  brought 1787 

ii^onotion  against  corporation,  when  can  only  be  issued  by 1787,  180ft 

receiver  of  corporation  can  only  be  appointed  by 181ft 

•operate  answers  by  executory  only  allowed  by  direction  of,* 1817 

when  may  award  judgment  for  i>art  of  penalty  or  forfeiture 1896^  1884 

in  which  action  is  brouA^ht,  must  grant  leave  to  sue  on  Judgment 191ft 

when  may  require  appucant  fbr  habeas  corpus  to  pay  cha^pes  of  bringing  priB- 

oner  up 8001 

may  issue  habeascorpus  to  testify,  when 2008»  8011 

penalt;^fi>r  re^impriaoning  dischajged  prisoner 9051 

recognizance  of  prisoner,  on  appeal  to  be  taken  by 9081 

authorihr  o(  by  common  law,  to  grant  habeas  corpus,  how  to  be  exerdsed.  ••  •  •  906ft 

mode  ofservice  of  writ  of  oertionuri  upon • 9l8ft 

what,  included  in  expression  ''body  or  officer,"  in  proviriona  as  to  certiorari  to 

review,  etc  , 9l4ft 

punishment  of  misconduct  occurring  at  a  term  of  the  circuit • ••••  929ft 

production  of  tenant  for  life  before,  may  be  compelled 9804 

trial  by  jury  may  be  awarded  at  circuit,  on  reversal  of  decree  of  Bmrogate^ 

court  m  probate  cases • 968ft 

justices  of  the  peace  must  hold  court  for  trial  of  actions  andapedal  prooeedingB^  9B8ft 

imnishment  by,  for  contempt.     (See  CompBim.) 

Jurisdiction  of .    (See  JmiiSDionov.) 

writ  of  prohibition  to.    (See  Wbit  of  Pso&mmov.) 

general  powers  of  courts  of  record.    (See  Goobxb  of  Bsoobd.) 


Vial  b]r  without  a  Jury.     (See  TaiAL.) 
exceptions  to  rulinir  of.     (See  Bxoipt 


exceptions  to  ruling  of.     (See  BxoapnoHB.) 

4ir  special  proviaons  relating  to  partictdar  courts.    (Bee  VPhm  TtiuM  of 
Courts.  ) 

COUKTB  OF  JUHTICUB  OP  VSB  t*£ACB.    (See  Jmrnaa  of  xhb  P^AiOB.) 

OO0&T8  OF  RBOOBD : 

enumeration  of ft 

may  issue  subpcsnas  administer  oaths. 7 

may  make  new  process  and  forms  of  proceedings • 7 

maypunish  for  criminal  contempt,  when  and  how • 8  ^  1ft 

when  may  punirii  for  contempts  in  dvU  actions,  etc 14  *  14 

general  rutes  of  practice  in,  how  made •••  •...  *•••••       17 

eertain,  msy  order  calendM  printed •• • IS^ 
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OODBSB  OF  RSOOBD —  Oonihimed: 

certain,  may  order  pai>eFBtobe  destroyed ••••       SI 

write,  teste  and  retoni  of ;  requistes of • •••29  —  S4 

seals  of 37  -  80 

rSee  Sbal.) 

rooms,  fdel,  etc.,  for,  how  ftimishea. n 

adiouniinent  of ;  drawing,  etc.,  of  jurors  for  a4J0Qmed  term S4 

iisutire  of  judge  to  appear  on  adjourned  day. 35  »  86 

when  governor  may  change  plaoB  for  holding 38»       88 

when  judges  may  change  place  for  holding 40,  42^       48 

trial  in,  when  continued  beyond  term 45 

judge  ot  to  file  certificate  of  age,  etc 54 

adimsmon  to  practice  in 56  ^  GO 

sheriff  to  notify  constables  to  attend. 97 

action  in,  how  commenced. 416 

officers  of^  when  privileged  from  arrest 665 

certain,  may  direct  discovery  of  books  and  i>apers 808 

when  and  how  many  trial  jurors  to  be  drawn  for. 1043 

m  New  York 1098 

in  Kines  county 1140 

Powersoft  over  dockets  oftheir  judgments  kept  by  county  derk 1309 

determination  of  not  reviewable  on  eerHorari,,,. 3121 

•    provisions  applying  generally  to  courts  of  record,  subject  to  certain  qualificar 

tions. 8169 

examination  of  parties  and  witDeases  before  trial  in  action  hi.    (See  Dbfos* 

mow.) 

CX>URT8  NOT  OF  BB€X>BD : 

enumeration  of >•«  8 

limitation  of  action  on  judgment  of •••  ••  889 

attempt  to  bring  action  in,  when  deemed  commencement  of  action, 409 

CX>NVBNAMT: 

when  penal  bond  constmed  as  though  it  oontained  one 1916 

CBBDVT: 

terms  of,  upon  a  sale  in  partition  to  be  directed  in  judgment 1578,"  1W4 

what  allowed  on  sale  of  real  property  of  deceased 2771 


when  made  party  to  action  of  partition,  his  hen  attaches  to  share  of  his  debtor,  1540 

notice  to,  on  reference  to  ascertain  liens  in  partition,  must  be  published 1563 

applica^on  luid  order  for  money  paid  into  court  in  partition 1564-1565 

may  bring  action  against  directors  of  corporations,  when 1783 

when  may  bring  action  to  dissolve  corporation 1786 

when  action  bv,  against  coiporation  restrained 1806 

when  may  be  broi^t  in,  to  action  against  corporation 1807 

limitation  of  action  against  executor  on  daim  rejected 1883 

when  action  by,  lies  against  debtor's  next  of  kin,  etc 1887 

neglect  of,  to  present  claim  to  executor  does  not  impair  right  to  such  adion ....  1837 

such  action  may  be  jdnt  or  several 1888 

in  such  joint  action,  recovery  and  costs  to  be  apjMrtioned.  1889 

amount  of  recovery  when  such  action  is  several • 1840 

requifidt^  to  recover  in  action  against  legatee 1841 

id.;  a^nst  preferred  legatee 1843 

liabihty  of  heirs  and  devisees  for  debt  of  decedent. 1848 

when  action  to  enforce  such  liability  may  be  brought 1844 

effect  of  application  to  sell  real  property  on  such  action  |  stay  of  proceedings .  •  • .  1845 

action  by,  against  heirs  or  devisees,  must  be  joint 1846 

recovery  in  such  action  to  be  apportioned. 1847 

Tequisites  to  recovery  by,  against  heirs 1848 

id.;  against  devisees. 1849 

deduction  from  debts  for  prior  recoveries 1860 

complaint  in  such  action  must  describe  land 1851 

judgment  in  such  action,  when  to  be  satisfied  out  of  land 1853 

id.;  when  not  a  lien  on  land  aliened 1858 

id. ;  how  taken  when  land  aliened •••••  1854 

classification  of  debts  to  be  enforced  by  such  action ..••  ••••  ••••  ••••  .•••••  1865 

defiance  to  such  action  by  naaon  of  other  equal  or  prior  claims •  •*••••  1851 

BO 
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id.}  'when  such  claim  hii8  been  paid  by  &  defendant 1867 

actum  against  beir  or  devisee  not  sospended  by  infancy  of 1868 

eocecution  not  to  iasue  on  judgment  against  infant  heirs,  etc.,  nntil  one  year  from 

entry  of 1858 

these  provision  not  applicable  when  will  charges  real  property  with  debt. 1869 

one  action  where  same  person  is  heir  and  devisee,  etc 1860 

consent  of  to  be  annexed  to  petition  for  discharge  of  insolvent  debtor 2163 

consent  to  discharge  of  insolvent  debtor,  does  not  affect  remedy  against  joint 

debtors 2156 

consenting  to  discharge,  must  relinquish  security 2168 

penalty  upon,  for  swearing  falsely  in  proceedings  for  insolvent's  discharge 2169 

affidavit  to  accompany  consent  to  discnarge  of  debtor 2160 

zesiding  without  the  State,  but  within  the  United  States,  consent  of 2161 

service  upon,  of  order  to  show  cause  why  debtor  should  not  be  dischaiiged 2166 

notice  to,  of  application  bv  judgment  debtor  from  discharge  from  imprisonment,  2206 
may  notify  debtor  to  apply  for  his  discharge  from  imprisonment  on  execution. .  2216 
may  apply  for  apx>ointment  of  trustee  of  property  of  criminal  during  imprison- 
ment  2220-2223 

order  to  show  cause,  in  proceedings  for  voluntary  dissolution  of  corporation,  to 

be  served  upon 2425 

notice  to,  of  motion  for  appointment  of  receiver 2465 

rights  ot,  under  extenmon  ot  former  receivership 2466 

when  may  appeal  from  decree  or  order  of  surro^te 2669 

notice  to»  must  be  published  by  temporary  adnunistrator 2678 

may  apply  to  have  letters  testamentary,  etc.,  revoked ;  misconduct  of  executor, 

etc 2685 

citation  to»  on  application  for  ancillary  letters  testamentaoiy  or  of  administration,  2698 
Tedding  in  this  State,  when  to  be  paid  by  one  to  whom  ancillary  letters  have 

been  issued 2701 

may  compel  return  of  inventory  by  executor,  etc • 2715 

may  petition  surrogate's  court  to  compel  payment  of  debt 2717 

may  compel  executor  to  account. 2723,  2726 

may  be  cited  to  Attend  settiement  of  executor's,  etc.,  account 2729*  2781 

may  apply  for  disposition  of  real  estate  of  decedent  for  payment  of  debta^ 

etc 2760,  2761 

notice  of  pendency  of  action,  filed  in  action  between  creditor  and  executor,  effect 

of 2761 

not  cited  majr  contest  settiement  of  account  of  testamentary  trustee,  etc 2810 

definition  of  judgment  creditor ,.*.3343y  sub.  13 

definition  of  iQC^pneai  creditor's  action •••  ••••8843»  sub.  14 

action  by  judgment  creditor.    (See  Judqicbnt  Cbbditob.) 

OBIER: 

of  court,  not  to  practice  80  attorney 63 

of  courts  of  record,  how  appointed 91 

sheriff  or  constable,  when  to  act  as. ••• 92 

of  courts,  to  attend  ffeneral  term  of  supreme  court 343 

^ee,  also^  the  titles  of  the  several  courts.) 
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attorney  guilty  of,  suspenmon  or  removal  of. • 67  - 

limitation  of  action,  etc.,  how  affected  by  imprisonment  for 375,  896»  1291 

conviction  for  does  not  exclude  witness •• ••••     883 

care  of  property  of  one  confined  for.    (See  I^bobonkb.)  ' 
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All  ACTION : 

trial  once  commenced  may  be  continued  beyond  term  ••••  ••••  •• ••••      45 

pleading  not  to  be  used  as  evidence  in • 538 

preferred  to  civil,  on  calendar • 790 

pendix^  without  the  State,  depositions  in,  how  taken ••••914-930 

when  testimony  of  ofi&cer  of  corporation  not  to  be  need  against  him  in 1805 

proeecntionof  nottoaffectoradavcivU  action. •..  ••••  ••••  •••.  •• 1899 

spedal  proceeding,  habeas  corpus  to  testify  may  issue  in • ..2008-3014 

provision  as  to  certiorari  In  civil  cases  not  applicable  to  certiorari  to  review 

determination  in  criminal  matter,  except,  etc. • 2148 

mi^  be  reauired  to  file  security  for  costs,  when 8268 

dsBnition of  crimfaial  action ••..«.  •• • • 8836 

[»]  61 
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puniahment  for  crimes  created  by  the  Code  of  Glyil  PM)oedare. 

prooeedingB  for  review  of  criniiiud  cmum»  not  ailbetad  by  provuMoa 

appeal 047 

care  of  property  oi,  dariii^  impriaonment.    (See  PBDonoL) 

OBDONAL  OOMTBUFT.    (Bee  CoBTavFT.) 

court  may  exclude  pablio  fkt>m  trial  of  aettoQ  for • 6 

competencvof  huaoandand  wife  aa  witnenooa  in  action  for 881 

juatioe  of  the  peace  has  no  Juriadiction  in  action  for..... 8868 

action  for«  cannot  be  maintained  in  district  court  of  New  Yoik.*..  •• ••••  SS16 

id.;  aa  to  justiceB' court  of  Albany  and  Troy •••••• •••••  ^998 

is  Included  in  term  ''personal  iigury^in  the  new  reviflioii 8M8;«ftb.  9 

ORUIUj  and  IMUUlKAlf  TRBATMBMT.    (See  Sbpasasiov*  Auaxm  vob.} 


I 

tenant  by.    (See  Esrink) 


I  

of  prisoner,  pending  proeeedings  on  habeas  ooipus ••••  •««••«  MIT 

of  prisoneri  pendin|p  appeal,  until  bail  is  given • M68 

surrogate  may  direct  as  to  custodyof  property  when  oo-executm,  etc,  disagree^  3888 

D. 

BABtAOSSi 

attorney  guilty  of  deortt  or  wilftd  delay  forfdts  treble 7(V      71 

liability  <?  sheriff  for  fiidlure  to  execute  process lOfi^    108 

when  sheriff  forfeits  treble,  to  iMU-br  aggrieved ,.     196 

Hability  of  sheriff  for  fisilure  to  confine  one  committed  for  a  contempt 157 

limitation  of  actions  for 881-884 

matters  in  mitigation  of,  how  pleaded 608^  (MK^    686 

arrest  in  action  for 5I8»    bSO 

sustained  bj  injunction,  how  ascertained 617,  633^    694 

fbr  disobedience  to  subpcena,  action  for 853 

treble  recoverable,  in  action  by  witness  axrested 868-866 

when  new  trial  granted  because  theyare  excesedve  or  insufficient 999 

when  treble  allowed,  decision  or  report  to  specify  angle 1090 

jury  to  assess,  inactions  for  money 1188 

single,  onlv,  to  be  fbund  by  Jury,  except,  etc 1184 

rate  of,  to  oe  recovered  in  action 1908 

how  ascertained,  when  Judgment  is  by  default,  on  appUcation  to  the  court 1915 

oifer  to  liquidate.    (See  Otfbb.) 

Ibr  withholding  property,  may  be  recovered  in  action,  to  recover  real  property 

or  its  possaasion 1496 

in  action  d  ejectment  includes  rents  and  profits,  or  the  value  of  the  use  and 

occupation  of  the  property « 1497 

in  action  of  ejectmenC  vuue  of  permanent   improvements  may  be  set-off 

against 1881 

Inaction  of  ejectment,  what  to  consist  of. • 1631 

recoverable  m  action  for  dower 1 1600-1608 

•       In  case  of  action  of  ejectment,  where  collusive  recovery  of  dower  is  had  against 

hifimt 1606 

when  to  be  awarded  on  judinnent  for  defendant  in  action  to  determine  dalm  to 

real  property 1644 

judgment  m  action  for  waste,  when  plaintiff  may  reooyer  treble 1656»  1656 

In  action  for  waste»plsintiff  may  elect  to  take,  or  that  partition  be  made 1668 

in  action  for  waste  when  to  be  deducted  from  defendants  stuvra  oa  sale  in  parti* 

tion 1668 

to  be  awarded  by  final  judgment  in  action  ftn*  nuisanoe 1669 

recoverable  in  action  a«ainst  trustee^  etc.,  holding  over  without  oonsent 1664 

treble^  when  awarded  m  action  Ibr  cutting  trees...  ••  • 1668 

treUe^reooverabto  in  action  for  Ibrcible  entry 1669 


person  entering  under  order  for  survey  Habia  finr  all  mDMOsssaiy  k^uty.  •«....  1684 
Babilitv  of  one  purdMsing  from  dafandant  dwrfng  prndmcj  of  mrnKt  ci  njfid^ 
ment  or  for  dower ••••••  •«»••«  • •*•••••••«•««  •««••••«••  1686 
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Mability  of  eheriff  for  wrougful  delivery  of  chattel  in  reulerin 1707 

or  ii^urf  to  cfaattel»  when  plaintiff  may  recover  in  replevin 17S23 

must  oe  fixed  bv  verdict,  etc,  in  action  fi>r  chattel 1726 

hoir  aeoertained  on  defiinlt,in  replevin 1729 

recovery  of  in  action  of  i^levin;  after  death  of  either  party 1736 

In  action  by  creditor  against  heirs  or  devisees  to  be  appOTtioned 1847 

for  suing,  etc,  in  name  of  another^  etc 1900,  1901 

to  recover  back  illegal  fees  paid 8283 

part  only  of  penalty,  etc.,  may  be  awarded  as,  in  action  to  recover  peiud^, 

etc 1898,  1964 

in  action  for  death  caused  b^  negligence,  etc 1903,  1904 

special  need  not  be  proved  m  action  fbr  slander  of  a  woman 1906 

recoverable  in  action  on  penal  bond 1915 

may  be  recovered  in  acmm  against  usorper  of  office 1958 

need  not  be  proved  in  action  on  forfeited^recognizance 1966 

in  action  for  public  moneys  vest  in  the  people 1973 

when  r^tor  to  recover,  m  mandamus  proceedings 2)088 

Bostained  by  wrongful  dispcspession  in  summary  proceedings  may  be  recovered,  2268 

what  recovered,  in  action  for  revoking  submission  to  arbitntion 2385 

when  action  for,  lies  in  justice's  court   8863 

occasioned  by  wrongful  delivery  of  chattel  by  constable  in  replevin  in  Justice's 

court,  liability  of  for 8928 

when  chattel  injured,  etc.,  by  defendant,  in  action  for  chattel  in  justice's  court.  •  8931 

must  be  fixed  by  verdict,  etc.,  in  such  action 2931 

defaulting  witness  in  justice's  court  liable  for 2978 

in  prooeedinga  relating  to  strays,  when  amount  must  be  fixed  by  verdict 3086 

how  determined  when  caused  by  several  animals  trespassing,  etc 8109,  8110 

increased  damages  do  not  carry  increased  costs 8267 

writ  of  assessment  of.    (See  Assbssiibht  of  Damaqbb.) 


or  disability  of  officer  in  special  proceeding 52,      58 

of  attorney;  proceedings  thereupon 65 

of  principai,  exonerates  oail 601 

of  county  treasurer,  transfer  of  securities  to  his  successor 750 

of  person  entitled,  or  liable,  etc. ;  effect  of,  on  limitation.    (See  Lixitatiov  of 
AcTnov.) 

of  party  or  parties,  continuance  of  action  after 757  -  760 

of  plaintiff,  court  may  order  action  abated  after 761,    763 

of  party,  after  offer,  verdict,  etc.,  entry  of  judgment 763,    764 

of  defendant,  before  verdict,  etc. ;  no  judgment  to  be  entered  after 765 

of  public  officer,  etc.  $  not  to  abate  action  brought  by  him 766 

evidence  of  deceased  witness,  when  admissible 830 

presumption  of,  in  certain  cases 841 

of  notary,  when  his  original  protest,  presumptive  evidence  of  demand 934 

of  party  serving  notice,  admissibility  of  affidavit  of 927 

of  justice  of  the  peace,  proof  of  proceedings  in  case  of 940 

judgment  against  party  after,  effect  of,  etc 1210 

on  confession,  not  to  be  entered  after 1275 

motion  to  set  aside  judgment,  may  be  made  after  x>arty's,  when 1284 

appeal,  how  taken  after ;  substitution  of  parties ;  undertaking 1297-1299 

of  party,  pending  an  appeal,  proceedings  on 1298,  1298 

of  attorney,  notice  of  appeal,  how  served  in  case  of 1303 

execution,  how  obtained  after  death  of  judgment  creditor 1376 

judgment  debtor 1379-1381 

of  sheriff,  how  execution  enforced  after 1388 

homestead  exemption  from  execution,  how  far  continued  after 1400-1408 

ot  sheriff,  who  may  act  in  case  of,  in  conveying  real  property  sold  on  execution,  1475 
of  coroner,  or  person  appointed  to  act  as  sheriff,  after  sale  on  execution ;  con- 
veyance, how  obtainea 1478 

cf  person  in  custody  under  execution,  new  execution  against  property  may  issue 

after 1498 

severance  of  action  in  ejectment,  after  pl^ntiff's  or  defendant's 1522,  1528 

of  party,  in  partition,  proceedings  in  case  of 1588 

action  for  chattel  survives  death  of  either  party 1736 

judgment  rendered  after,  in  action  to  annul  marriage,  how  far  conclusive 1754 

63 
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DBATR^  (hnthmed  : 

error  iiv  joining  aa  defendaat^  a  stockliolder  who  fa  dead,  amendable 1813 

action  for  causing^,  by  negligence  may  be  brought  by  execatory  etc.»  vrhea, 1908 

1903,  1904 

damages  therein,  and  distribution  thereof 1903,  190i 

of  members  of  unincorporated  association  does  not  affect  action  against 1990 

prisoner  under  sentence  of,  cannot  be  brought  up  on  habeas  corpus  to  testify.  •  •  2011 

of  tenant  for  life,  when  presumed 8310 

disposition  of  property  of  lunatic,  in  case  of 2344 

effect  of  death  of  party,  upon  proceedings  to  submit  controversy  to  arbitration,  2383 

appeal  in  surrogate's  court,  after  death  of  adverse  party 2575 

pi*oceeding8  in  such  court  when  pa^rty  dies  pending  appeal 2575 

order  of  substitution  in  such  cases 2575 

or  disability  of  witness  to  will,  must  be  pi*oved  before  his  testimony  dispensed 

with  on  probate  of  will 2619 

id. ;  proof  of  handwriting  of  testator,  when  admitted 2020 

remaining  executors,  ete.,  may  act  in  case  of  death  of  one 2692 

or  disabihty  of  executor,  etc.,  not  to  affect  execution  of  decree  for  sale 2770 

imdertaking  on  appeal  from  Justice's  judgment,  how  filed  in  case  of  death  or 

disability  of  Justice,  etc 80S3 

proceedings  on  such  appeal,  where  Justice  dies  before  retuiTi 8056 

proof  of  judgment  in  case  of  death,  etc.,  of  Justice  of  the  peace 3155 

Id. ;  how  proved  when  docket  book  lost  or  destroyed 3156 

proceedings  to  discover  death  of  Ufe-teoant.    (See  Pisoovbbt  of  Dbatk  of 

LiFB-TBNAirr ;  also,  Abatbhbht.) 


charged  on  property,  effect  of  Judgment  for,  against  heir  or  devisee 1821 

daasification  of,  m  action  by  creditor  of  decedent 1855 

charseof,  upon  real  property  of  decedent 1869 

of  infant,  lumitic,  etc.,  to  be  x>aid  equally  out  of  proceeds  of  sale  of  real  proi)erty,  2364 
debtor  of  jud^nnent  debtor  may  pay  to  sheriff  in  supplementary  proceedings.  •  •  3446 

general  jurisdiction  of  surro^te's  court  as  to  debts  of  decedents 2472 

provisions  concerning  jurisdiction  of  such  court 2473-2482 

Jurisdiction  of  snrroffate's  court,  how  affected  by  locality  of 2478 

definition  of,  as  naea  in  chapter  on  surrogate's  courts 2614 

payment  of,  by  temporary  administrator,  when  may  be  allowed  or  enforced ....  2674 
due  to  resident,  when  to  be  paid  by  one  to  whom  ancillary  letters  have  been 

fasued 8701 

due  to  executor,  etc.,  may  be  proved  on  a  settlement  of  account 2739 

must  be  specified  in  decree  for  sale  of  real  property  of  deceased 3758 

Setition  and  proceedings  to  compel  payment  etc.,  by  testamentary  trustee,  2804-2806 
ue  to  testamentary  ti-ustee  may  be  proved  on  settiement  of  account 2811 

disposition  of  real  property  of  decedent  for  i>ayment  of    (See  Kbal  PBoFBrnr* 

DiSFosmox  OF,  etc.) 
discharge  of  insolvent  from  his  debts.    (See  Iksoltbnt  Debtor,  Dischasgb  of, 

FBOM  HIS  DSBTB.) 

dfacharge  of  insolvent  from  arrest.    (See  Iitsolvbkt  Dbbtob,  Exbmftiov  fbom 

Arrest.) 
discharge  of  judgment  debtor  fh>m  imprisonment  on  execution.    (See  JuDGimrr 

Debtor.) 


service  of  summons  upon 436,    43S 

arrest  of 550 

attachment  of  property  of 636 

when  debtor  of  judgment  debtor  allowed  to  pay  debt  to  sheriff. 2446 

(See  Joint  Dbbtob.) 

DBCEDENT'S  B8TATIL    (See  SuRRoaiLTB ;  Surrogate's  Court  ;  Hbal  Propbbtt» 
Disposmov  OF,  FOR  Patmbitt  of  Debts  of  Dbcbdbnt.) 

DECEIT: 

when  defendant  may  be  arrested  in  action  for,  before  justice  of  the  peace 2895 

(See  Fraud.) 

DECISION : 

of  motion  to  vacate,  etc.,  provi^onal  remedy,  how  soon  required 719 

of  court  on  trial  by,  when  to  be  filed 1010 

when  increased  damages  are  allowed •  ••  •  •  1020 
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of  conit  on  trial  of  demurrer.  ...••• ••••  • • •*• 1031 

of  iflBue  of  fkct 1033 

judgment  upooy  after  trial  of  iBsoeof  fbct • 133S 

(See,  alao,  JuDGioiirr.) 
of  board  or  officer  indnded  in  term  *' detennination,*  In  pravSaioiie  eoneeniing 

certiorari..  ••••/ •••••  •••• • 2149 

of  Bunx^te  on  trial,  to  be  in  writing  and  filed. 254S 

time  within  which  New  YorjL  marine  court  mnst  file •••• • 8178 

definition  of 8848,  snbb  6 

(See  Ybrdiot.) 
DBCUkRATIONs 

of  party  not  alone  Boflkient  proof  in  action  to  Amnil  marriage.  • ITBH 


surrogate  may  open,  vacate,  etc,  decree,  in  or  out  of  ooorL • 2481 

when  to  be  noted  in  margin  of  record 2499 

in  Burrogate'e  court,  definition  of 2560 

oetUing  account  must  contain  summary  thereof • 2551 

when  evidence  of  assets 2553 

for  money  how  docketed,  etc 255S 

enforcement  of,  by  execution  or  proceedings  for  contempt 2554-2555 

of  surrogate's  court  may  be  afiirmed,  reversed,  etc.,  on  appeal 2587 

contents  and  effect  of  decree  revoking  letters 2603,  2604 

admitting  will  to  probate  must  state  whether  or  not  probate  was  contested 2628 

when  viuidity,  etc.,  of  will  must  be  determined  by 2625 

of  surrogate  on  probate  of  will;  contents  and  effect  of 2626-2628 

on  application  for  revocation  of  probate 2652 

on  probate  of  heirship;  record  and  effect;  vacating  same 2656-2659 

on  application  for  administration 2666 

for  revocation  of  letters 2684-2690 

in  proceedings  for  discovery  of  property  withheld  from  executor,  etc 2713 

on  petition  to  compel  payment  of  debt  or  legacy  by  executor,  etc 2718-2710 

on  judicial  settiement  of  account  of  executor,  etc.,  may  award  relief  for  not  set- 
ting apart  exempt  property 2731 

on  judicial  settlement  of  account,  effect  of 2743 

of  surrogate's  court  for  payment  and  distribution  by  executor,  etc.,  of  assets, 

.  2748-2748 
in  proceedings  to  dispose  of  decedent's  real  property  for  payment  of  debts, 

2758-2793 

in  proceedings  to  compel  payment,  etc.,  by  testamentarv  trustee 2805-2807 

of  surrogated  court,  for  payment  and  distribution,  or  delivery  of  property,  by 

testamentary  trustee  ;  share  of  infant. 2811 

made  on  judicial  settiement  of  account  of  testamentary  trustee ;  effect  thereof^  2818 

on  resignation  of  testamentary  trustee 281^  2819 

that  guardian,  appointed  by  will  or  deed,  ^ve  security,  etc 2863 

effect  of,  for  settlement  of  account  of  guaroian  api)ointed  by  deed  gr  will \  3867 

appeal  from,  in  surrogate's  court.     (See  Apfbal  ;  JonaxBirr.) 


• 


purchaser  at  sale  under  foreclosure  by  advertisement  requires  none ••••••  3400 

apx>ointin^  guardian  must  be  recorded 8861 

for  provisions  relating  to  such  guardianship.    (See  Guabdiav  ;  OowBTUiaa.) 

DBFAX7LT : 

judgment  by.    (See  Judgmbnt  ;  MonoF.) 

reUef  from  (Consequence  of  fkilure  to  plead,  etc 788 

effect  of  judgment  by,  in  ejectment 1638 

in  partition,  court  must  ascertain  rights  of  parties  before  judgment,  when  d^ 

fendant  is  in 1545 

recovery  of  dower  against  infant,  by  collusion  or  default  of  guardian,  does  not 

prejudice  rights 1605 

proceedings  on  subsequent,  after  payment  into  court  of  amount  due,  in  fore- 
closure   1685 

id. ;  whera  part  only^  of  property  sold,  in  foreclosure 1688 

Judgment  by,  in  action  to  determine  claim  to  real  property •  1645 

damages,  how  ascertained  on,  in  action  for  chattel 1729 

judgment  annulling  mamage  not  to  be  rendered  by,  without  prootp  etc 1758 

judgment  not  to  be  taken  by,  in  action  I6r  divorce^  without  proof 1767 
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ryolations  confierning  jqdynent  l>y.  In  m/MmaaMl  •dk— •  17M 

wnen  defendant  makea^  in  instice's  court  pkintiff  BHiflt  pvoT*  kiBcafle ••  S8S1 

in  action  before  instice  of  um  peace  $  whM  nLaintlff  moat  pnve  to  obtain  jndg^- 

ment  by  defkiut,  after  an«ei  of  the  defendant. S9CB 

jiidgment  bow  talm  by  default  befof^jufltloe  of  the  peace 2US 

in  not  ap]>earing  on  return  of  Bommonsy  may  be  opened  in  Juatioe'B  court  of 

Brooklyn. 81iB 


inproceflB,  pleadhigs,  etc.,  when  disregarded •• 731* 

oeriioi*ari  or  hab^  corpus  to  inquire,  etc,  shall  not  be  disobeyed  for  any 

formaL • • 

jurisdiction  of  surrogate'ki  court  not  lost  by  defect  in  record •••  Si74 

certain  provisions  reubting  to»  apply  to  prooeedinAS  in  surroffate's  court 9636 

in  proeeedingB  on  appeal  iK«  Burrogate'ii  court,  ho^  967S 

(See  AxmrDiEmiT.) 


• 


when  seizin  within  twenty  3rearB  essential  to  validity  of. • 866 

rules  of  limitation  apply  to ...••366^    897 

cf  statute  of  limitations,  how  pleaded 378^    428 

in  action  where  summons  served  by  publication*  etc •••     445 

dilatory,  must  be  verified 518 

statement  of,  in  pleading.     (See  Plbadikq.) 

0ham,  stricken  out  on  motion 588 

in  action  a^nst  bail • 599 

none  to  action  on  undertaking  for  attachment,  that  it  was  improperly  granted. .     648 

to  action  on  undertaking  ^ven  on  attachment  of  vessel • 665 

"when  injury  or  destruction  of  chattel  no  defSence  to  action  on  undertaiUng  in 

replevin « 1785 

in  action  for  divorce • 1757 

in  action  for  a  separation 1765 

neglect  of  creditor  to  present  claim  to  executor,  etc,  no  defence  to  action 1837 

in  action  by  creditor  against  deceased  debtor's  next  of  kin,  etc .1856,  1857 

to  surety  in  action  on  sheriff^  official  bond 1884 

foegoing  provisions  applied  to  action  on  other  official  bonds. « .  1888-1889 

flffoct  of  transfer  of  cause  of  action  on  rights  to 1909 

action  for  discovery,  in  aidot,  abolished • 1914 

ivfaat,  is  available  in  action  to  charge  judgment  upon  property  of  defendant 

Jointiy  indebted  but  not  served 1939 

sights  OT  joint  debtor  not  affected  by  composition  of  co-defendant 1944 

Improper  joinder  of  parties  not  a,  in  action  against  persons  engaged  in  tran»- 

portEition,  etc.,  unless ••   1945 

-what  must  be  separately  stated  aa,  in  return  to  alternative  mandamus. 8077 

imder  statute  of  limitations  in  proceedings  to  diapose  of  real  property  of  deoe- 

dent  for  parent  of  debts •  8765 

or  counter-claim  may  be  interposed  by  heir,  etc.,  to  proof  of  debt  on  judgment^  ^^ 

in  such  proceedings 8757 

when  affi<£ivit  of  debtor,  a  defence  to  sheriff  or  Jailor  in  action  for  escape 8088 

to  action  upon  a  chum  bought,  etc,  t^  justice  or  tlie  peace  or  constable.* 8188 

in  action  on  bond  for  jail  liberties.    (See  Boim  voB  Jail  Luuubuib.) 
of  sheriir,  in  actioB  for  e8Ciq>e.    (See  JSboapb.) 

(See,  also,  Avswsb.) 
MU'liNli  AWT ! 

appearance  by,  when  and  how  made. 481 

effect  of  service  upon,  of  notice  of  no  personal  claim ^8 

admission  of  service  of  summons  npon,  requisites  of 484 

personal  service  of  summons  upon 425—484 

anbstitutes  for  personal  service  in  certain  cases.  •.... 435*445 

aerved  by  pubhcation,  when  allowed  to  come  in  and  defend. 445 

who  may  be  made 447 

liow  designated  in  summons,  when  person  and  name  unknown 461 

aeverally  liable,  action  against. 454-456 

Jdntiy  bable,  action  against 457 

when  allo¥red  to  defend  as  poor  person 468-467 

infent,  must  appear  by  guardian  ad  litem 471 

when  may  demand  copy  of  the  oomplaint.*..« •, ••••€79—488 
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only  pleading  o&  is  dsmorror  or  aoswer.  • • • • 487 

HTOBtot  in  an  aetioii,  when  allowed. ••••••  ••• 049-655 

application  to  vacate  order  of  arrest ••• • 667 

how  and  to  whom  made ;  newprool..,.  • 66S 

when  discharged  by  failure  of  j^laintiff  to  charge  him  on  ezoeution. 678 

arrested,  diac^aigeof^  upon  bad  or  deposit.  •••• • • 673-690 

may  be  surrendered  by  his  bail 691 -*  601 

when  property  ot  may  be  attached • 637 

motion  by,  to  vacate  or  diacharj^  attachment • 632  -  696 

interi)oeing  a  counter-claim  entitled  to  provisional  remedies. 720 

bringing  on  cause  for  trial*  must  fiimisQ  copies  of  papers^  when •.     981 

may  demand  that  place  of  trial  be  changed  to  proper  county. 98S 

Judgment  may  be  for  or  against  one  or  more 1204 

rendered  against  one,  and  action  proceed  against  others. 120ft 

when  entitled  to  notice  of  ap];mcation  for  judgment  by  default 1219 

who  must  be  made»  inaction  of  ejectment 1508 

who  may  be  made,  in  action  of  ejectment •••  1503 

ouster  to  be  proved  in  action  of  ejectment  against  joint-tenant. 1516 

Bsverance  of  action,  in  ejectment  against  two  or  more 151^  1517 

•everanceofactiony  in  ejectment  after  death  of 1622^  1523 

may  applv  for  new  trial  in  ^ectment,  after  trial  of  issue  of  fact  when ••  1525 

in  action  xor  parUtion,  who  must  be  made 1533 

who  may  be  made 1539 

creditors  holding  liens  may  be  made •••  • .  1S4Q 

who  is  nerved,  bv  publication,  etc,  of  Bummona,  not  al- 
lowed to  defend  after  final  judgment 1657 

each  defendant  in  action  for,  and  his  representatives, 

bound  by  final  judgment 4567 

ffaial  judgment  In,  must  award  costs  to  the  plaintff  against,  1650 
oosiB  airaded  against  unknown  defenduit  in,  how  col- 
lected   1660 

court  muBt  provide  for  protection  of  rights  of  unknown 

owners 1673 

proceedings  on  death  of  one  or  more ••••  1683 

Sb  adioii  fior  dower,  who  must  be  made 1597 

who  may  be  made 1593»  1690 

aot  liable  for  damages  fbr  portion  of  property  not  occnpied 

or  claimed  by  him 1600 

may  plead  assignment  of  it  to  widow •••••  1604 

may  agree  to  pay  groes  sum  in  lieu  thereof. 1618 

1b  action  to  foredoee  a  mortgage,  any  person  liable  to  the  plaintiff  for  the  debt 

maybe  made  a  defendant • • • 1687 

•when  entitled  to  judgment  and  costs  In  action  to  determine  a  daia  to  leal 

property.... 1640 

eorporation  may  be  aparty  to  such  action. • •••  ••••  1650 

in  action  for  waste»  who  liable  as. • • •••  ••••••  ••••  1661 

guardian  liable  to  ward  in  action  Ibr  waste • •••••  1658 

when  judgment  in  action  for  waste  awards  foi^iture  of  estate  of 1655 

loint-tenant  liable  to  co-tenants  in  action  for  waste •  ••••  1660 

m  action  for  nuisance,  who  may  be  made • 1661 

when  persons  holding  over  liable  as  trespassers • •••••  1664 

Joint-tenant  or   tenant   in    common  may  sue  co-tenant  to  recover  hie  Just 

proportion 1660 

In  action  for  cutting  trees,  when  liable  for  treble  damages 1663 

name,  of,  in  notice  of  pendency  of  action,  to  be  indexed 1678 

may  file  notice  of  pendency  of  action,  when 1678 

cancellation  of  such  notice 1674 

how  restrained  from  committing  waste  during  pendency  of  action.. 1681 

when  may  except  to  sureties  on  undertaking  given  in  replevin 1708 

when  agent  or  attorney  may  make  affidavit  for,  in  replevin • 1718 

peraonal  liability  of  one  personally  served,  in  action  to  foreclose  a  lien  upon  a 

chatteL 1780 

when  foreign  corporation  maybe. 1780 

who  may  be  joined  as,  in  action  bv  creditor  against  legatees,  etc.,  of  decedent.  •  1838 

when  compelled  to  convey  and  deliver  property  or  books  to  receiver*. 1877 

ii§fij»  oC  not  afliaotad  by  traoafar  of  cause  of  action ••  ••••• ••  ••••  1900 
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omissioa  to  join  proper  person  as*  when  mnst  be  taken  by  answer...*.  •• 1938 

action  to  charge,  jamUy  indebted  but  not  served  with  anmmona. •  ••••1937-1941 

jointly  indebted  may  compound  separately  with  creditor. 19IS 

(See»  alaoy  Joorr  Dbbtob.) 

liability  of^  on  refusal  to  deliver  books  and  papers  belonghi|f  to  office 190 

nnknown  claimants  may  be,  in  action  by  attorney-general  to  recover  real 

property  escheated 1979,  1960 

when  entitled  to  have  separate  actions   brought   by   the  attorney-general, 

consolidated ••  19S9 

officer  or  person  against  whom  State  ^vTit  issues  shall  be  styled 1994 

when  return  to  State  writ  must  be  underhand  of 1996 

must  be  personally  served  with  State  writ 1999 

who  deemed  to  be,  in  application  for  writ  of  prohibition 3098 

when  may  be  dengnat^  by  fictitious  name  in  summons  before  justice  of  the 

peace 2(S84 

In  action  in  justices'  coui-t,  may  offer  to  compromise 2892 

in  justices'  court,  when  may  be  arrested  in  action  in  justices'  court 2894  2895 

ne^lectin^  to  set  up  oounteivclaim  in  justices'  court,  when  barred  from  maintain* 

mg  action  thereon S^7»  9948 

when  may  require  security  for  costs 8268 

when  pai*ty  is  styled  defendant  in  ci\*il  action 8338 

when  entitled  to  costs.    (See  Costs.) 

(See  Pabtt.) 

DBFINXTE: 

and  certain,  motion  to  require  pleadings  to  be  made •  ••••     546 

IXBFZNITIONS : 

of  criminal  conteinpt ••..         8 

'  general  rules  of  practice 17 

Judicial  department , 319 

trustee  of  express  trust 449 

counter-claim 601 

property,  as  used  in  provisions  relating  to  receiver 718 

order 767 

.  motion 768 

]  ffeneral  and  special  verdict « 1186 

final  or  interlocutory  judgment 1201 

as  used  in  article  as  to  sue  of  real  property,  under  execution 143( 

next  of  kin,  as  used  in  certain  section 1870^  1905 

certain  terms  used  in  chapter  on  surrogate's  courts 2614 

general  and  miscellaneous  definitions  of  worda  and  terms  used  in  the  re- 
vision  333% 


of  money  or  property  to  party ••••.717,    718 

of  property,  execution  for ••••••   1373 

of  possession  of  real  property  nnder  j  udgment,  how  directed  and  enforced 1675 

of  personal  property  oy  testamentary  trustee,  how  may  be  compelled. 2804-2806 

(See  Dbpostt.) 
DBBfAin): 

limitation  of  action  which  cannot  be  commenced  without ••  ••••     410 

complaint  must  contain  demand  of  judgment 481 

when  complaint  may  demand  interlocutory  and  final  judgment ••••     48S 

of  affirmative  judgment  by  defendant  in  answer •     609 

when  widow  only  entitled  to  damages  from  time  of,  in  action  for  dower 1600 

demand  of  judgment,  in  complaint  and  in  answer  in  action  to  determine  claim  to 

real  pro]r>erty 1639 

id. ;  to  determine  claim  for  dower 1649 

to  be  made  by  sheriff  for  chattel  which  he  is  directed  to  replevy 1701 

notice  of  demand  of  judgment  for  return  of  chattel  by  defendant ••   1725 

when  necessary  before  action  on  official  bond •   1891 

of  books  and  papers  by  party  declared  entitied  to  office 1951-1963 

or  notice  necessary  in  summary  proceedings  for  recovery  of  possesion  of  real 

prox)erty,  in  case  of  non-payment  of  rent ; • 2231 

of  possession  of  animal  in  proceedings  relative  to  animaJs  foond  straying 3097 

id.;  when  animal  willfdUy  set  at  large  by  third  person.  ••• 3098 

^        id  ;  how  may  be  made  amr  final  order,  etc ••••••••..••  8101 
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Bepai»te  owneiv may MreidT  demand  poBseraoQ In  Bocd e^^ •.  8110 

(86e»al8(H  CoiCFLAiaT  s  JuDComr.) 


in  Buffalo  saperioroonrt;  where  tried. 297 

service  of  copy  oC  is  an  appearance • 421 

must  be  sab»nibed  by  aUmiey 421 

to  be  served  bef  )re  expiration  of  time  for  apx)eaTanoe,  when 422 

or  answer,  the  only  pleading  of  defendant. • 487 

to  oomplainty  gronnos  ofl 488 

must  distinctly  specify  objections 490 

grounds  of  objection,  how  stated  in 490 

toiMtft  and  answer  to  party  of  complaint. • 492 

to  reply,  when  allowed 493 

to  ooonter-claim,  etc.,  in  answer,  for  insufficiency 494 

demanding  affirmative  judgment. 495 

requimtes  of • 496 

Sleadingover,  or  amendment^  after  decision  of.  ••••• '. 497 

ivision  of  action  after,  when  ordered 497 

objections  may  be  taken  by  answer,  instead  o(  when...*.  • 498 

when  waived^  unless  taken  by  answer  or 499 

to  partial  defence , 608 

need  not  be  verified 628 

to  pleading,  etc.,  as  frivolous 637 

to  amended  pleading,  effect  of  failure  to  serve. 648 

Issue  of  law  arises  only  on • 964 

to  be  tried  before  one  judge 976 

where  triable 990 

dedflion  or  rei>ort  of  court  or  referee  upon  trial  of • 1021 

when  corporation  must  serve  with  copy  of  order  directing  issues  to  be  tried. . . .  1778 

to  first  writ  of  mandamus ...  .* 2073 

to  alternative  writ  of  mandamus 2076 

to  return  to  alternative  mandamus 2078 

to  such  writ,  and  to  return  thereto  must  be  served 2081 

in  justice's  court • 2936 

to  complaint  or  answer  in  justice's  court 2939 

^nenui-ules  of  pleading  in  such  court 2940^  2946 

m  justice's  court,  costs  upon • • ••••  8U77 

(See,a]aOyl8BinioipLA.w«) 

DBNIAIb.    (See  AirswBs ;  Rsplt.) 


judicial.    (See  Sdfbbmb  Court.) ••••  •• • •• •  ••••    819 

'I 

by  sheriff,  of  proceeds  of  property  attached. •  •••• 67B 

on  obtaining  mj  unction.    (See  IvJUHonov.) 

of  money,  etc.,  in  court,  or  delivery  to  party  |  ooort  may  order • 717 

disobedience  to  such  order  punished  as  contempt • •     718 

court  may  order  sheriff  to  make  such  deposit  or  delivery 718 

in  lieu  of  bail.    (See  Bail.) 

in  lieu  of  undertaking,  on  appeaL    (See  UimBBTAKora.) 

in  lieu  of  undertaking  on  appeal  from  surrogate's  court 2576 

of  securities  to  reduce  penalty  of  bond  of  executor,  etc 2596 

of  money  by  temporary  administrator ;  depositary  to  file  bond,  etc 2678*2680 

of  money^  to  secure  payment  of  debt  not  due  on  settiement  of  executor's  account^  2746 
application  of  certain  provisions  concerning,  on  and  after  Septanb«ar  1*  1877  •  • .  •  8347 
01  money  in  court    (»ee  Patmbnt  ihto  Codbt.) 

2IBPOSITION: 

right  of  plaintiff  to  have  defendant's  taken,  not  affected  by  certain  provisions.  •  •  1878 

certain  provisions  relative  to,  apply  to  surrogate's  courts 2588 

for  use  before  justice  of  the  peace.    (See  CoMMiasiov.) 

DBPOaiTION  TAKEN,  AND  FOR  USB  WITHIN  THB  STATU  s 

of  a  party  before  triid  of  action 870 

of  a  person,  not  a  jMurty  to  action  pending,  or  about  to  be  brought. 871 

apphcation  for  ^  contents  of  affidavit. 872 

order  for  exammation ;  contents  of:  service  o^  etc.  ••• 87^  876 

attendance  of  party,  howoompeUeo. • 874 

60 
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IMFOfii'nON  TAKBN,  STO.  —  OonHnued : 

depoBitioQ,  praMedi&gs  on  taking';  return  of. ...••• 876^  880 

wlMre  witneM  eonfined  in  Jail  or  prison .. . .  877 

deposition,  how  taken  by  consent 879 

when  to  be  read  in  evidance 8S1,  883 

effect  of;  obiectionato^  at  trial • ^ 

original  affioarits  are  presumptive  evidenoe  of  iiKta  thanin  alk^          881 

to  be  need  on  motion,  how  taken,  etc 88S 

place  where  witness  may  be  compeUed  to  attend 385 


BSIPOSITK>N  TAKBN  WnSDf  TBB  STATS^  FOR  USB  BL8BWBBRS: 

in  what  cases  may  be  taken 914 

how  taken ;  subpoena  to  ¥ritnefls  where  commission  has  isBoed 91ft 

cont^tsof  BubpoBPa,  wiiere  commisaon  has  issued... 916 

subpoena  when  no  conmussion  is  issued. 917 

justice  of  the  peace  may  take,  when 918 

taking  and  returning 919 

penalty  for  not  obeymg  such  subpoena , .,«  990 

OPPOSmON  TAKBK  WnraOUT  TBB  BTATBt 

in  what  cases  oommiasion,  with  written  interrogatories,  may  issue. 887»  888 

application  for  order  that  such  commisrion  issue  and  order  thereon 889,  890 

InteiTogatories,  how  settled « 891 

to  be  annexed  to  commission ;  directions  for  return •  899 

when  commisrion may  issue,  to  examine  on  oral  questions ..•^•. 899 

open  commisdon,  when  order  for,  granted 894 

last  two  sections  not  applicable  where  adverse  party  is  infiui^  hmatic^  etc 89ft 

notice  of  examination  on  oral  questions 896 

form  of  open  commisrion • 897 

order  to  take  deposition • 808 

before  whom  such  deposition  may  be  taken ^ • •  899 

mode  of  examination,  on  oral  questions • 900 

oonmiisEdon,  or  order,  how  executed  and  returned.  • 901<-906 

returned  papers  to  be  endorsed  and  filed 906»  907 

Gonmdssion,  or  order,  may  issue  by  consent. •••  908 

papers  on  file,  tobeox>ento  in8i)ection 909 

when  suppressed • 910 

is  evidence •  ••••  • • 911 

when  interrogatories  may  be  in  foreign  language • •••••  919 

letters  rogatory  may  issuer  with  written  interrogatories. • 918 

DBFUTT  OZaBRS : 

cannot  practice  in  his  court • ••••  ••••  •••••>«  81 

DBPtJTT  8HBR2FF.    (See  Shbritf.) 

HBSOBNT  OAST  - 

rights  not  to  be  affected  by. ••  ••••••  ••••  ••••  ••••  874 

IHDSiaNATION: 

by  a  resident,  of  person  on  whom  summons  may  be  served. 480 

bv  foreign  corp<mtion,  of  person  on  wIkmh  summons  may  be  served*  • ••••  489 

of  referee,  in  action  for  divorce,  etc • • 1019 

of  person,  to  whom  execution  is  to  issue •....• 1388 

'   by  railroad  corporation  or  express  company,  of  person  npon  whom  process 

issued  by  justice  of  the  peace  may  be  served 9880^  Kffl 

revocation  of  such  designation •  ••••••  ••••  ••••  ••••  •••• 

of  general  term  justice.    (See  Sufbumb  Comer.) 
of  temporary  jau.    (See  Jail.) 


forcible.     (See  Entry.) 

DBTBRMZNATION : 

as  used  in  provisions  concerning  certiorari,  etc.,  what  to  inehide Stt,4i 

of  claim  to  real  property,  action  for.     (See  Claim  to  Rbal  P1m>fsbtt  ;  Aonov.) 

DBVI8B: 

heir  may  maintain  action  for  partition  of  devised  property,  on  estabBsUn^  devise 

to  be  void U87 

complaint  in  partition  must  set  out  ownership  dependent  upon  executory. 1649 

when  pxirchaser  fixmi  heirs  protected,  notwithstanding. ••  • •••••  8698 

(Bee,  aJao»  Bbtaxb.) 


muaa.  ' 

^^^^■^^^^ 

|MiMnmiedM»oaaonl3riM«iTMtedfi)rp«iwmali4A. • 55S 

of  Jadgm«Qt  defaioiv  wifitiad  to  ndeem  mm                              • 1447 

when  may  naiateiA  actum  Hor  waste 1652 

action  to  enforce  liability  at,  for  debts  of  deoedent    (See  Cbsditob.) 

action  against,  by  child  bom  after  wUlt  or  witneaa  to  will*  when IMI 

may  propound  WW  forprobate 2614 

may  api)ear  though  not  cited 3617 

when  purchaaer  m  good  faith  from  heir,  protected  £rom  elaima  of S628 

tebedtedimeaspplioaAiaatoTacateprAMteof  ^«dU 2649 

of  abeentee,  now  w  bound  by  acts  of  temporary  adminiatrator. 2676 

though  not  cited  may  contest  application  ror  sale  of  real  property  of  deoedent.  •  2755 

whenm&y  Interpose  counter-claim  to  judgment  reoorereaa^dnstexeeotor.....  2757 
when  purchaser  or  mortgagee  o(  not  aflected  by  sale  of  real  propwly  oi  deoe*  ^^ 

dent  for  debts. 3777 

action  by,  for  re-jmborsement  en  subseqnsttt  duwoveiy  of  asaeta 2601 


lAea  compelled  to  produce  corporale  boolu •     868 

appearand  be  examined  before  trial 872 

of  money  oorporatiea  or  bankmy  asBodatioUf  limitation  of  action  against.  .•••••     894 

of  corporaliott  may  be  eompeUed  to  account  for  official  conduct 1781 

to  pav  over  value  of  property  acquired  to  himself)  or  lost 1781 

may  be  suspended  m>m  office 1781 

may  be  removed  and  new  election  ordered 1781 

ot  corporation,  alienation  of  property  by  may  be  restrained  or  set  amde 1781 

of  corporation,  when  ma;jr  bring  action  against  co-director 17Q2 

may  be  restrained  in  action  to  dissolve,  etc.,  corporation 1787 

may  be  Joined  as  defendants  in  action  against  corpoi'ation,  when 1790 

wheneeparate  action  mav  be  brought  against  them 1791 

proceedfiigs  in  either  of  huit  named  actions ••171^1796 

of  corporation  may  be  compelled  to  testify 1806 

when  entitled  to  bring  action  in  name  of  attomey-generaL 1808 

requisites  of  injunction  against,  in  certain  cases • 1800 

can  be  suspended  or  removed  only  by  a  final  judgment ••••18L1»  1812 

Judgment  for  costs  in  fiEivor  of  people,  against  illegal  corporation,  when  may  be 

ordered  collected  by  attachment  against 1967 

whenmavpetitionfbrdissdution  of  corporation 2419,  2420 

petition  therefor  and  proceedings  thereon*    (Bee  Dibsolotiov  of  Oobtobaxiov.) 


of  ind^  who  is  a  party,  or  Interested,  etc 46 

Justice  of  the  peace  on  certain  appeals  to  court  of  sessions • 48 

officer  beftire  whom  special  proceeding  is  pending,  proceedings  on 53^      68 

attorney ;  proceedings  thereupon ;  appointment  of  new  attorney 60 

ffeneraf  term  justice;  in  supreme  court 281 

Judges  of  superior  city  court,  removal  to  supreme  court  in  case  of. 278 

county  judge,  who  to  act  in  case  of •••.    842 

removal  of  action  in  case  of ••    842 

not  available  unless  it  existed  when  lightof  action  or  entry  accrued 408 

If  Beveral  exist,  no  limitation  until  all  removed 409 

effect  of  on  limitation  of  time  to  move  to  vacate  judgment 1201 

action  against  widow  te  detennine  dower  right  cannot  be  maintained,  while 

under 1647 

when  certiorari  may  be  granted,  when  applicant  under,  at  time  dsterminatioa 

to  be  reviewed  was  made •••  ••• • 2126 

proceedings  in  case  of  disability  of  surrogate 2484-2492 

iestimony  taken  on  probate  of  will  may  be  used  on  hearing  for  revocatioa  of 

probate  where  witness  under ••••••••••• 1661 

ffevocation  of  letters  testamentary,  etc,  on  ground  of ••• ••..2680-1688 

pn)ceeding8  on  appeal  from  justices'  Jud^ent  where  Jnsttea  vnabl^  etc,  to 

make  return *•>** 0066 

flemoval  of  action  frsm  mayor's  cooK  of  Hudson,  and  reoorder'a  eoorti  of  TTtica  ^^ 

and  OswflfftH  in  ease  of  cUsabOity  of  judge • ^^^ 

oftet  o(  on  nmltalioii  of  action.    fBee  XiinTAnov  of  Aanom.) 


INDEJL 


» 


tobeindodedixibillofoosts 

increased  disbursements  not  allowed,  when  increiflod  costs  allowed. 

affidavit  oC  on  taxation  of  costs •••••• ••••« 

(SeeCosTB.) 


of  persou  imprisoned  for  non-payment  of  fine  for  criminal  contempt 9 

fSee  Contempt.) 

of  sureties  in  official  bond "  81S 

of  debtor  in  cnstody  on  exscation  aga^isi  the  peraoQ,  how  creditor  may  require  i 

effect  of 1494»  14« 

wiitof»  abolished;  order  substitated ;  service  and  effect ••  8048 

propertv  of  prisoner  to  be  delivered  to  him  on  his 2229 

of  offender^  from  imprisonment  fai  contempt  proceedings }  when  ordered •  •  S285 

of  person  comjnitted  for  failure  to  return  inventory. •  9716 

motion  for  discharge  of  defendant  from  arresty  in  action  in  justice's  court   . .  •  •  •   S901 

effect  of  such  discharge  of  defendant S9Q3 

of  privileged  person  from  arrest  in  justice's  court S90i 

of  jud^ent  debtor  imprisoned  on  execution  npcfa  justice's  judgment 303&-8037 

trcm  miprisonmenty  by  New  York  marine  courts  of  peraoa  imaiUd  to  endure 

confinement ••  816ft 

person  discharged  from  debts,  etc,  may  be  ccnnpeiUed  to  file  aeeority  tor  oorts*.  8969 

from  arrest,  upon  bail  or  deposit.    (See  Bail.) 

from  arrest,  or  privileged  person.    (See  Absbst.) 

of  witness  arraS^d.    (See  Wititbsb.) 

of  attachment    (See  Attaohxbht  of  Pbofbbtt.) 

of  prisoner  on  habeas  ccnpus,  or  certiorari.    (See  tt^ma^  GoBFn  lo  IsquEEm^ 

etc.;  CbbtiobJlBI.) 
for  general  proviaons  concerning  discharge,  etc,  of  insolvent  from  inqvisoii- 

ment    (See  Ltsolvbitt  Dsbtob  i  Exbxftiov  vbom  Abbbst,  etcl 
for  general  provisions  concerning  dischaige  of  insdlveot  from  his  debtor.  (Bee 
'     IvsoLVBirr  Dbbtob.) 
of  judgment  debtor  from  imprisonment  on  exeenlioD.    (Bee  JmNDoorr  Dbbiob.) 

mSOONTINnANOB : 

of  action,  after  answer,  effect  of  on  limitation 41S 


of  judgment  debtor's  property,  action  for,  may  be  brought  in  superior  city  court,  S6S 

of  booKs,  etc.,  certain  courts  may  order 803 

general  rules  to  prescribe  cases  for 804 

petition  and  order  for • 605 

order  for,  when  and  by  whom  vacated • 606 

proceedings  on  return  of  order  for • • ••  ••••  607 

I)enalty  for  disobedience  of  order ••  • 606 

effect  of  books  and  papers,  as  evidence,  when  produced • 606 

when  and  how  compiled  in  action  by  judgment  creditor •••••• 1876 

ancillary  action  for,  abolished 1014 

of  books  and  papers,  certain  provisions  relative  to»  apply  to  sunogatee^  oomtB..  95S9 

ct  property  withheld,  proceedingB  by  executor  or  administrator  m. 9706-8IXl!i 

action  to  eampeHf  of  property.    (See  JuncncBirT  ChmDrroB.^ 

(See  SuFPLBXBHTABT  Pboobbdivos.) 

SIBOOVERT  OF  DBATB  OF  TBKAMT  FOR  XJFB: 

petition  in  proceedings  for,  when  and  where  presented. •••••• ••••  Mtt 

contents  of. • • ••  S30S 

service  and  notice  of • • ••••  2804 

proceedings  upon  presentation  of  such  petition. ••  < ••  ••••••  2805 

service  of  order;  powers,  etc,  of  referee • ••••  ^06 

habeas  corpus  for  production  of  life  tenant ••••  • ••••••  2307 

Teport  of  referee  in  such  proceedings • ••••  2808 

dismissal  of  petition  when  order  complied  with. • ••  2809 

when  life  tenant  deemed  dead  and  petitioner  let  into  possearion  •• • 2810 

commiseion  to  be  issued  if  life  tenant  is  withoot  the  SMe • ••••  2811 

general  provisions  respecting  such  commiflrfon •••  ••• 2819 

petitioner  to  give  notice  of  its  execution •• •••  ••••••••  ••••••  2818 

execution  of  such  commisrion,  return  o(  what  to  state • • •  2S14 

proceedings  on  return  of  sudi  commiseion ••••  • •.•••••••  2316 

costs  in  siu^  pffooeedinga ••••  4«*««*  ••••••  ••••••  ••••••4«  ••••••••••  2816 


INDEX. 

UMUaVimY  OP  BBATB  of  TBKANT  for  UPB'-Chntinued:  Swnoir. 

poBBesedon  of  property,  when  restored 2817 

xemedy  of  peraons  evicted^  for  profits,  etc 2318 

final  order  in  these  proceedings  only  presmnptive  evidence  in  ejectment. 231^ 

SIBPOSmON: 

of  real  property  of  decedent  for  payment  of  debts,  etc.    (See  Rbal  Propbbtt, 
Disposition  of,  etc) 

mSQU AUFIO ATION : 

of  judge 46  -  50 

surrogate 2485,  2495-2497 

bequest  does  not  disqualify  witness  from  testifying  as  to  execution  of  will 2544 

of  executor  does  not  affect  execution  of  decree  for  sale  of  real  property  of  deceased,  2770 

(See  Death;  Dxsabilitt.) 

OIBSOLUTXON  OF  OOBFORATION: 

action  for,  when  may  be  brought 1785 

by  whom  such  action  may  be  brought 1786 

temjporary  injunction  may  be  granted  therein 1787 

receiver  may  be  appointed  in  such  action,  duties,  etc 1788,  1789 

stockholders,  etc.,  when  may  be  joined  as  defendants  in  such  action 1790 

when  separate  action  may  be  brought  against  stockholders,  etc 1791 

J>roceedin^  in  either  of  two  last-named  actions 1793 

udgment  in  action  for ;  property  to  be  distributed 1793 

id. ;  stock  subscriptions  to  be  recovered 1794 

id. ;  as  to  liabilities  of  stockholders  and  directors 179& 

limitation  of  effect  of  foregoing  provisions 1796 

USSOLUnON  OF  OOBFORATION  BT  VOLUHTABT  PROOBXIDINaS  : 

when  receiver  may  be  api^ointed  in 1810 

when  a  majority  of  directors,  etc.,  may  petition  for  dissolution 2419 

id. ;  when  they  are  equally  divided 2420 

contents  of  petition,  schedules,  etc 2421 

affidavit  to  be  annexed 242SI 

presentation  of  petition,  etc. ;  order  to  show  cause 2423 

order  to  be  published 2424: 

id. ;  to  be  served  on  creditors  and  stockholders 2425* 

bearing;  report  of  referee 2426 

id. ;  on^nal  x>aper8  may  be  used 2427 

application  for  final  order 2428 

final  order;  receiver  may  be  appointed 2429 

certain  sales,  etc.,  void 2430 

certain  corporations  excepted  from  this  title , 2431 

UUfl'lNOT  FAROBL: 

definition  of 8343»  sub.  16 

nSTBIBUnON: 

of  damages  recovered  for  negligent  killing  of  decedent. 1908-1904 

of  surplus  moneys  on  foredosure  by  advertisement 2404-2408 

of  estate  of  decedent,  general  jurisdiction  of  surro^te's  court  as  to 2472->2482' 

of  suiplus  mone^  arising  on  foreclosure,  etc.,  and  paid  into  surrogate's  court,  2798,  279^ 

of  surplus,  arising  on  sale  of  animals  seized  as  a  stray 3093-3094 

of  assets  of  corporation.     (See  Cobporatiov;  Dibsolutiov  ov  Cobfobatiov} 

DissoLunov  OF  Cobporation  bt  YoLuirrART  PitooiniDnras.) 
of  estate  ot  decedent  by  executor,  etc.    (See  Acoouirr.) 
of  proceeds  of  sale,  mortgage,  or  lease  of  real  property  for  payment  of  deoedentfs 

oebts.    (See  Rk4l  P&ofbbtt  ;  Disposition  of,  etc.) 


action  of  ejectment  may  be  brought  where  right  of  re-entry  reserved  fSor  want  at,  1500 


I 

partner  at,  or  person  who  has  been,  not  to  defend  certain  prosecutions 78  -  81 

when  to  desig^Ue  building  to  be  used  as  temporary  Jail 144 

to  be  notifiefof  application  to  remit  fine,  etc 363 

may  bring  action  for  penalty,  etc,  given  to  prosecutor 887 

Unntation  of  such  action... 887 

when  must  bring  action  for  penalty  or  forfeiture 1962,  1966 

mtoflt  pay  oirer  nioiii^  odlleoled  to  ooonty  trsMnrer 1967 

69 
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when  may  deduct  oosta,  eipenaes  and  ooojiBelfiMS  from.. ••• 1967 

must  render  account  of  actions,  etc 196S 

■lay  apply  for  State  writ  in  a<9tioii  by  the  people 1993 

payment  of  fees  and  tender  of  imdertaking'  not  required  on  senrioe  of  lnboaB 

corpus  IflBuing' on  application  ol 900S 

advice  of  eoaoflel  need  not  be  sworn  to.  In  affidavit  for  habeas  coipus  to  testify^ 

on  application  of 901S 

when  notice  of  application  for  habeas  corpus  to  testify,  must  be  ^ven  to. SOll 

when  to  have  notice  of  application  for  habeas  covpus  or  oertiofan 1038 

appeal  may  be  taken  by,  from  order  in  habeas  corpus  or  oeHkirari«  in  name  <if 

I»eople 9069 

notice  ci  appUeation  by  prisoner  to  be  admitted  to  bail,  pendiiig>  an  appeal*  to 

beg^vento 9060-2082 

when  must  make  application  for  writ  for  aeseflsment  of  damsMi. fM 

when  undertaking  m  contempt  proceeding",  to  be  prosecuted  by.  • 9890 

when  to  compel  sheriff  to  make  return  to  warrant  to  collect  fiiM 9897 

when  to  htiag  action  against  sheriff  for  fulure  to  oolleet  fine 9890 

when  to  act  as  surrogate,  when  that  officer  disqualified*  etc liOP  MH 

IXBTBICr  OOUBT8  OF  TJUl  CUTS  OF  NBW  TOBKi 

are  courts  not  of  record '  8 

appeal  to  court  of  appeals,  in  action  commenced  in •••  191 

summoning  of  jurors  for:  punishment  for  non-attendance  of llll 

habeas  corpus  to  te^ify  D^ore,  may  be  issued 9010^  9011 

application  insummary  proceedings  to  recover  land  may  be  made  fo 9SM 

precept  of,  in  summary  proceedings,  etc.,  how  issued  and  where  returnable ....  3839 

tnuuDerof  summary  proceeding  brought  in 9840 

aerviceof  copy  of  complaint  with  summons;  proceedings  thereupon 8907 

id. ;  and  proof  of  service 9906 

action,  how  commenced.    An^eet ;  attachment  |  replevin 8809,  8910^  8811 

proceedings  when  title  to  real  property  is  in  question 8819 

appeals  from 8213 

effeet  of  this  act  upon  jurisdiction  and  proeeedings 8814 

Jurisdiction  in  civil  actions S815 

removal  of  certain  actions  into  oonmion  pleas 8916 

order  of  arrest  may  be  cranted ;  proceedings 8317-8918 

requisites  of  certain  mMMrtakings 8819 

docketing  judgmenta;  execution  thereupon 8920 

enforcement  of  certain  judgments  in  frvor  of  woridng  women  I  costs 8921,  8922 

UtrOROB,  ACmON  FOR: 

court  mav  exclude  persons  from  trial  of. ( 

service  of  summons  by  publication,  etc 438 

evidence  of  husband  or  wife 831 

reference  by  consent  not  made  of  course «...  1019 

referee  to  whom  all  parties  object  may  beappdnted 1024 

Judgment,  how  rendered 1929 

in  what  cases,  may  be  maintained 1756 

answer;  mode  of  trial;  judgment  by  defiault • •..••  1757 

when  denied,  although  adulterv  proved 1768 

regulations,  when  action  brought  by  wife • • 1759 

id.;  when  action  brought  by  husband «.••• 1760 

marriage  after  divorce  for  adultery • ••••••• 1761 

as  to  action  for  limited.    (See  Sbparatiov.) 

married  woman  plaintiff  in,  deemed  resident,  when •••••• • 1768 

alimony  in  action  for ;  costs;  execution 1769 

what  is  deemed  counter-claim  in  action  for « 1770 

court  to  give  directions  as  to  custody,  etc.,  of  children ^ 1771 

Bupi)ort,  etc.,  of  wife  and  children,  m  action  for • • 1779 

id.  I  when  enforced  by  punishment  for  contempt 1773 

regulations  respecting  judgment  by  defimlt  in  aetion  Ibr,.  •••••4«.* 1774 

DOQEBT: 

when  final  judgment  in  replevin  to  be  docketed.  •« «••••«••• •  1180 

of  judgment  in  action  against  executory  individually  and  ia  hia  wprsisatatiTB 

capacity • ••••«  «• •  •* •••••  •«••••  % ItBiB 
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of  final  order  awarding'  costs  in  sninmary  prooeedings  to  recover  land 225(1 

judgment  on  award. 2879 

decree  of  surrogate  for  payment  of  money 266S 

judgment  recovered  before  a  Jujstioe  of  the  peace 8017,  8022^8028 

judgment  of  justice  of  the  peace  against  joint  debtors 8020,  8Q21 

distiict  courts  of  New  York 8220 

justices'  courts  of  Albany  and  Troy ••  822^ 

when  evidence.    (See  DocmaufTABY  Evidbnob.) 

(See,  also»  Couirrr  Clbbk  ;  Judombnt.) 

IXXnmT-BOOK : 

of  justice,  how  proved 938-940 

of  justice  of  adjoining  State 948-951 

i'ustice  must  enter  fine  imposed  on  defaulting  witneis  in  his 2970 
nstice  must  enter  judgment  in 8016 

items  of  cost  allowed,  to  be  entered  therein 807S 

justice  of  the  peace  must  keep ;  entries  therein 8140,  8141 

alphabetical  index  thereto  must  be  kept 8142 

deposit  of,  with  town  or  city  derk  on  removal,  ete.,  of  justice 8144 

certificate  of  justice  in ;  book  deposited 8145 

town  clerk  to  demand  book  on  aeath,  eto.,  of  justice 8146 

delivery  of,  how  compelled 8147 

entries  in,  presumptive  evidence  of  facts  recited 8140 

of  justice,  when  presumptive  evidence 8155 

BOOUBOBHTABT  BVIDZINOE : 

certain  official  certificates  evidence OH 

certificate,  ete.,  of  officer  on  file,  when  evidence 923 

notary's  certificate  of  protest  is  presumptive  evidence,  eto 920 

protest  and  memorandum,  when  evidence 924 

proof  of  presentment  or  protest  in  foreign  State  or  country,  how  made 925 

affidavitof  printer,  eto.,  presumptive  evidence,  eto 920 

of  service  of  notice  is  presumptive  evidence,  when 927 

xnarriage  certificate  or  record  is  presumptive  evidence 920 

books  of  foreign  corporation  are  presumptive  evidence 929 

when  copy  thereof  may  be  read  m  evidence,  ete 980,  981 

statutes  and  legislative  proceedings,  how  proved 982 

copies  of  recoi'os  and  papers  in  certain  offices  are  presumptive  evidence ....  933,  984 

convevance  acknowleoged,  etc.,  is  evidence 935 

recora  of  acknowledged  conveyance  or  transciHpt  thereoi^  evidence 985 

certificate  of  acknowledgment  not  conclusive,  may  be  rebutted,  eto 930 

what  instruments  may  be  made  evidence  by  acknowledgment 937 

when  docket-book  of  justice,  or  transcript  tnei*eof,  is  evidence 938,  939 

other  proof  of  proceedings  before  justice  of  the  peace 940 

charter,  ordinance,  ete.,  of  cities  and  villages,  how  proved 941 

statute,  etc.,  of  other  State  or  foreign  country,  how  proved 942 

common  law  of  other  State  or  foreign  country,  how  proved 942 

jecords,  eto,  of  United  States  courts,  how  proved 940 

of  departments  and  signal  service  of  United  States^vermnent,  how 

proved.. 944 

-     when  record  of  bill  of  sale,  ete.,  of  vessel,  is  evidence 945 

conveyance  of  land  without  the  State,  when  evidence 940 

exemplification  of  record  of  conveyance  recorded  in  other  State,  eto.,  is  presump- 
tive evidence 947 

docket,  judgment,  eto.,  of  justice  of  the  peace  of  adjoining  State,  how  proved, 

ete 948-951 

record  and  judicial  proceedings  of  foreign  country,  how  proved 952,  953 

effect  of  such  record  or  iudicial  proceeding  not  declared 954 

public  records  in  New  York,  20  years  old,  evidence 956 

documents,  eto. ,  of  foreign  country,  how  authenticated 950 

general  form  of  certificate  to  copies,  eto 957 

such  certificates  must  be  under  seal,  except,  eto 958,  950 

certain  officers  must  search  and  certify  upon  request 961 

foregoing  provisions  not  to  prevent  proof  accor(ung  to  common-law  rules,  etc.  • .  962 

(See  EviDBsrcB.) 

Doamsno  cx^rporatton  : 

definition  of • 3348,  sub.  10 
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when  action  §»$  miy  be  brought  fai  wqwrior  city  court • • 963 

county  court  has  jurifldiction  oH • •  .•••• ••••     940 

stay  at,  by  kgunction • 616 

yreferred  on  calandar 791 

triable  by  jury 968 

place  of  trial  of 96S 

where  action  for,  is  maintainable^  action  of  ejectment  cannot  be  maintained 1499 

when  person  havinsf  riffht  of,  must  be  made  defendant  in  partition 1538 

how  may  be  provic&d  for,  in  final  jndgment  in  partition 1539 

light  of,  not  admeasured,  how  may  be  treated  m  partition 155S 

vight  in  partition,  court  may  direct  sale  of;  sale,  proceeds,  etc 1567-1570 

married  woman  may  release  to  husband  her  inchoate  rig-ht  of,  in  property  to  be 

sold  in  partition 1671 

Investment  of  proceeds  of  sale  01^  in  partition 1588-1585 

limitation  of  action  for 1596 

time  of,  what  disability  not  to  be  considered  part  of  time  limited 1696 

Mainst  whom  action  for,  may  be  brought • 1597 

wno  may  be  made  defendants  in  action  for ••• 1598^  1599 

damages  may  be  recovered  inaction  for;  how  estibmted. 1609 

damages  in  action  for,  a^painst  alienee,  eic 1801 

id. ;  to  be  awarded  against  defendant*  only  for  property  held  or  claimed  by 

him 160S 

Id. ;  against  heirs,  etc.,  aliening  land 1608 

action  for,  barred  bv  acceptance  of  assignment  of. 160i 

collusive  recovery  oi,  not  to  prejudice  infant 1608 

complaint  in  action  for,  what  to  state 1608 

interlocutory  judgment  for  admeasurement  of 1607 

must  be  admeasm^  by  a  referee  or  three  commismoners 1607 

€Mmrt  may  fill  vacancy  caused  by  death,  redgnation,  or  removal  of  eommiaHioner,  1608 

commissioners  to  admeasure 1608 

kow  to  be  admeasured  by  oommissionerB,  eto 1609 

meetings  of  commissioners  to  admeasure  |  their  report,  etc 1610 

leport  of  commissiouers,  eto.,  may  beset  aside 1611 

ises  and  expenses  of  commisaionerB,  eto. 1612 

ftial  judgment  on  confirmation  of  commiasionerB'  report 1613 

yhuntiff  may  recover  sum  awarded  as ;  court  may  modify  judgment 1614 

jonior  incumbrances  not  affected  by  admeasurement  of. 1615 

affoeal  from  judgment  does  not  stay  the  execution  thereof  unless  the  court  so 

direct 1618 

court  cannot  direct  a  stay  pending  an  appeal,  if  respondent  gives  undertaking 

with  sureties 1618 

vlaintiff  may  consent  to  receive  gross  sum  in  lieu  of. 1617 

defendant  may  obtain  leave  to  pay  such  gross  sum ;  proceedings  thereon 1618 

Interlocutorv  judgment  for  sale  where  plaintiff  consents  to  accept  gross  sum. . . .  1619 

idio  bound  by  sa^  under 1619 

id. ;  directing  distinct  parcel  to  be  admeasured  in  such  case 1690 

fiens  to  be  ascertained  oefore  judgment  for  sale 1631 

cale  may  be  made  subject  to  or  me  from  all  liens 1699 

leport  of  sale ;  contento  of. 1628 

frial  jud^ent  onrejport  of  sale 1694 

distriDution  of  proceeds  arising  on  sale 1694 

provisions  as  to  sale,  eto.,  in  partition,  made  applicable  to  action  for 1695 

cbum  for,  cannot  be  made  basLs  of  action  to  determine  claim  to  real  property. . .  1638 

when  action  may  be  maintained  against  widow  to  determine  her  right  to 1647 

iiroceedings  in  such  action  where  aefendant's  right  is  admitted 1648 

kL;  when  defendant's  right  denied 1649 

tenant  in,  liable  to  action  for  waste 1651 

when  taxes,  eto.,  must  be  paid  on  sale  in  action  for 1678 

fiabiUly  of  one  purchaang  rrom  defendant  pending  action  for 1685 

Slight  of,  how  affected  by  md^^ent  of  divorce 1759,  1760 
len  right  of,  ma^  be  included  in  sale  of  real  estate  of  infant,  Innatic,  ete 2962 
;  when  beion^fmg  to  infant,  ete 2868 

what  controvenaea  concerning,  may  be  submitted  to  arbitratioii .  •  •  • 2865 

Tightof,  when  barred  by  sale  on  foreelomre  by  advertisement.. ••• SB95 

]|^  affected  by  sate  of  leal  property  of  deoeaaed  to  pay  d9btB«« • 3378 

At 
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in  lands  of  decedent  held  under  oontrmet  and  sold  in  proceeding,  to  mU  his  real 

estate  for  pajrment  of  debts 2794-2795 

fees  of  conuniBBionen 8299 


UUUNKABD^  HABlTUAZte    (See  HABrruAL  Dbuvkabd.) 


'I 
action  to  annul  marriage  on  gnrand  of • 1748»  175€ 

DUTOHZISS  OOUNTTi 

crier  for  courts  of  record  in. ^••••. • •  91 

jail  liberties  for 146 

stenographer  for  snpreme  court,  county  courts  etc^  in  •••• 36C^  357 

B. 

JHJuUUflfvro* 

of  debtor  when  exempt.    (See  Bzxmft.) 


when  action  for  libel  cannot  be  maintained  against.  • • 1907^  1908 

BIBOTMBNT,  AOTION  OF: 

when  superior  city  court  has  jurisdiction  of •     208 

stay  by  injunction 616 

interpleader  by  order,  in 820 

triable  by  jury 968 

place  of  tnal • 96i 

indgment  enforced  by  execution 1240 

the  plaintiff  ma^  demand  and  recover  damages  for  withholding  the  property.  • .  1496 
damages  fai  action  of,  include  the  rents  and  profits,  or  the  value  of  the  use  and 

occupation ^ 1497 

mortgiLBree  or  his  assignee  cannot  maintain  action  of 1498 

cannot  be  maintained  when  action  of  dower  can  be 1499 

one  or  more  joint-tenants,  or  tenants  in  common,  may  maintain  action  of,  to 

recover  his  or  their  undivided  shares 1600 

grantee  of  lands  held  adversely,  and  his  heir  and  devisee,  may  maintain  action 

aif  in  name  of  grantor. 1501 

if  propertv  is  occupied,  the  occupant  must  be  made  a  party  defendant 1502 

affainst  whom  action  must  be  brought • 1502 

imo  may  be  joined  as  defendants  in  action  of 1508 

may  be  brought  for  non-payment  of  rent,  when 1504 

may  be  brought  when  right  of  re-entry  is  reserved  for  want  of  distress 1506 

notice  of  the  plaintiff's  intention  to  re-enter,  how  and  when  must  be  served ....  1506 

against  tenant,  proceedings  dismissed  on  payment  or  tender  of  rent,  etc 1606 

tSr  non-payment  of  rent,  amount  in  arrear  must  be  fixed  by  verdict  or  report 

and  stated  in  judgment,  etc 1507 

id. ;  when  possession  to  be  restored  after  judgment  and  execution 1506,  1609 

id.;  when  use  of  property  set-off  against  rent  accruing  after  judgment. 1610 

what  complaint  must  state,  in  action  of 1511 

plaintiff's  attorney  may  be  compelled  to  produce  evidence  of  authority  to  com** 

mence  action 1612-1618 

what  presumptive  evidence  of  such  authority •  1614 

by  » tenant  in  common,  or  joiut-tenanty  an  actual  ouster  must  be  proved 1616 

to  be  severed  when  there  are  distinct  occupants. 1516, 1517,  1618 

a  verdict,  report  or  decision  in  an  action  ox,  must  specify  the  estate  of  the  plain- 
tiff in  the  property  recovered 1619 

id.;  verdict,  etc,  where  plaintiff's  titie  expires  before  trial 1620 

abatement  of  action  of 1621 

to  be  severed  when  different  persons  succeed  to  the  property,  etc 1522,  1628 

effect  of  judgment  after  trial 1624 

new  trial  may  be  granted,  when,  etc •  •••.« 1625 

effect  of  jud^ppaent  by  defkult,  etc 1626 

time  of  certain  disabilities  not  to  form  part  of  time  for  appHeation  for  new 

trial 1527-1528 

If  defendant  recover  a  judgment,  restitution  of  possession  must  be  awarded  to 

him 1629 

posseorion  of  plaintiff  under  judgment  not  to  be  alfocted  by  vacating  judgmont» 

«xoept»etc.«« ••• • 1629 

[■]  «7 


BIBCfnCBNT,   AOmOII  OF--Cbi»eifiii«i.* 

evidence  on  new  trial  of. • 1530 

damages  recoverable  in 1531 

permanent  improvements  by  defendant  may  be  setNoff  againBt  damages 1581 

may  be  maintained  in  case  of  infant  against  whom  ooUnsive  recovery  of  dower 

is  made 1005 

provisions  as  to»  are  applicable  to  action  to  determine  claim  to  real  property. . . .  1643 

reversioner  may  bring,  after  defiMilt  of  tenant  for  life 1680 

defendant  may  be  restrained  firom  committing  waste  during 1681 

liability  of  purchaser  from  defendant,  pending 1685 

attorney-general  mav  bring,  to  recover  real  property  escheated 1977-1982 

lies  by  one  wronfrftilly  evicted  in  prooeedinffs  for  discovery  of  tenant  for  lifiB.,..  3818 
order  in  proceedmp  to  discover  oeath  of  life-tenant  presamptive  evidence  in...  2819 

not  barred  by  finaforder  in  sommary  proceedings  for  possession  of  ^and 3964 

definition  of. I... 8843,  sab.  90 

by  the  people  to  recover  real  property  escheated  or  forfeited  for  iinaaoiL    (See 

Bsohbat;  Tbbason.) 
for  provisions  generally  applicable  to  real  actions.    (Bee  Ra#K  Pbofbbit.) 
8Z1BOTION: 

of  directors  of  corporation,  when  court  may  order »  ITOl 


writ  of  habeas  corpus  must  be  served  by 3000 

BMBBAOBRTi 

penalty  for II94 

BlCINXarT  DOMAIV: 

proceedings  for  acquiring  real  property^  added  in  1800 8357-8384 

BHFOROBMBNT  OF  JU1X3MBNT: 

mode  of 1340^  1341 

BNROIJLJCBNT: 

to  be  made  on  entry  of  final  order  on  certiorari 3144»  2145 

BNTRT: 

action  must  be  commenced  within  twenty  years  from 867 

ejectment  by  landlord  having  right  of 1504»  1506 

treble  damages  for  forcible  entry  and  detainer,  recoverable. 1669 

summary  proceedings  to  recover  possession  of  land  in  case  of  forcible  entry  and 

detainer I 2988 

issues  in  such  proceedings 2245 

BQUITV : 

distinction  between  actions  ai  law  and  suits  in  equity  abdished 8889 

BBIB  OOUMTTi 

jail  Hberties  for 145 

i^eriff  to  attend  Buffalo  superior  court 809 

to  notify  jurors • 808 

.1 

in  fact,  vacating  Judgment  for • 1282-U91 

(See  Afpbal  ;  Casb  ;  ExoBPnoir ;  Tbial.) 


of  prisoner  ffoing  to,  etc,  or  returning' from  hospital;  re-arrest,  etc 197 

what  is,  ana  effect  thereof. 155 

aheriff  liable  to  action  for 158 

penalty  for  connivance  of  sheriff,  etc.,  at. 159 

judgment  against  sheriff  for,  evidence  against  suretiea.. 161 

damages  in  action  for,  by  assignee  of  bond •••••• 167 

stav  of  proceedings  in  action 170 

derenoeof  sheriff,  in  action  for • • 171 

of  ^eriff,  coroner  liable  for 177 

ofprisoner  in  action  by  sheriff;  coroner's  liability  for 179,  181 

limitation  of  action  against  officer  for 885 

of  defendant  after  airest,  sheriff  is  liable  for 587 

new  execution  against  person  or  propert]^  may  issue  after 1499 

when  affidavit  of  debtor,  defence  to  sheriff  or  jailor  in  action  for 8036 

BSCnSOEIAT: 

attorney-general  must  bring  ejectment  for  real  property  escheated ;. . .  1977 

notice  of  object  of  such  action  to  be  published 1978 

when  unknown  claimants  mav  be  mAde  defendants.  ••  • 1979 

effect  of  judgment  against  mumown  claimants 1980 

action  to  recover  property  escheatedf  must  be  in  the  nama  <tf  the  pec^ 1984 
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MBtVATB :  Sbotioit. 

in  fee,  for  life,  etc,  holder  01^  when  to  be  made  party  to  action  for  partition ....  1639 

for  life,  by  curtesy,  etc,  how  partition  may  be  made 1568 

in  partition,  righto  of  holders  of  future  estates  to  be  protected,  etc 1670 

right  of  unknown  owners,  in  partition,  must  be  prot^ed  by  court 1673 

for  life,  for  years,  etc.,  investment  of  proceeds  of  sale  of,  in  partition,  1569, 1583-1685 
any  person  Claiming,  in  proi)erty,  may  be  made  defendant  in  action  for  dower..  1598 

1699 

what  required  to  maintain  action  to  determine  a  claim  to  real  property 1638 

what  is  barred  by  judgment  in  action  to  determine  a  claim  to  real  property,  1645,  1646 

holder,  by  curtesy,  for  life,  etc.,  liable  in  action  for  waste 1651 

when  judgment  in  action  for  waste  forfeito  defendant's  estate 1665 

owner  of,  determinable  on  life  estate,  who  holds  over  after  ite  tei*mination,  to  be 

deemed  trespasser, 1664 

in  remainder,  etc.,  holder  of,  may  maintain  action,  when 1665 

reversioner  may  maintain  action  after  judgment  by  default  taken  against  tenant 

of  particular  estate 1680 

on  paying  damages  awarded  by  inquisition,  people  take  an  absolute  estate  in 

land 2114,  3116 

tenant  of  particular  estate,  may  be  removed  by  summary  proceeding  eto 2231 

particular  estate,  when  included  in  sale  of  real  estate  of  mumt,  lunatic,  eto.,  2362-2368 
submission  of  controversy  to  arbitration  may  be  made  concerning  certain  par- 

tictdar  estates 2865 

8VXDBNOB: 

judgment  against  sheriff  is,  In  action  against  sareties  on  bond  for  jail  liberties. .    161 

166 

jurisdiction  of  superior  city  court  to  be  presumed 266 

of  service  of  summons,  what  required 484 

by  publication,  what  required 444 

in  criminal  action,  pleadm^  not  to  be  used  as 528 

unaccepted  offer,  inadmissible  on  trial 737-739 

effect  of  books  and  papers  produced  in  compliance  with  order  for. 809 

of  deceased  witness,  when  admissible 830 

admission  of  member  of  corporation,  when  admissible  against  corporation 830 

of  comdderation,  how  far  seal  is,  upon  executory  instrument 840. 

presumption  of  death,  when  arises * 841 

common  or  unwritten  law  of  foreign  country  or  of  other  State,  eto.,  how  proved,    942 

of  right  to  exemption  from  jury  service 1031, 1082,  1128 

(See  Tbial  Jubobs.) 

what  required  of  redeeming  jud^ent  creditor 1464 

mortgage  creditor 1465 

executor  or  administrator 1466 

on  new  trial  in  action  of  ejectment 1580 

sheriff's  return  is  presumptive,  in  action  on  undertaking  given  in  action  for 

chattel 1784 

in  action  to  annul  marria^,  confession  or  declaration  of  party  not  alone  sufficient  1758 

judgment  annulling  marriage,  how  far  conclusive 1754 

of  corporate  existence,  in  action  by  or  a^nst  a  corporation 1776 

when  in  action  against  corporation,  ito  officers  are  not  excused  firom  testifying  • .  1805 

&ial  judgment  against  heir  or  devisee,  effect  of  as 1821 

judgment  against  executor  not  evidence  of  assets. 1824 

when  inventory  may  be  contradicted  in  action  a^nst  executor 1832-1884 

account  of  executor  or  administrator,  presumptive  evidence  in  action  by  cred- 
itor against  heirs,  eto 1848 

to  obtain  judgment  establishing  lost  or  destroyed  will 1866 

when  decree  of  suiTOgate's  court  as  to  construction  of  will  a  bar  to  a  subsequent 

action  therefor 1866 

when  collusive  judgment  in  action  for  penalty,  does  not  bar  subsequent  one 

therefor 1896 

secondary,  in  action  upon  lost  negotiable  paper 1917,  1918 

judgment  against  joint  debtors  is  conclusive,  of  liability  of  those  served 1988 

list  filed  with  clerk,  of  persons  engaged  in  transportation  of  passengers  or  prop- 
erty, how  far  conclusive 1946 

feoovery  for  penalty  or  forfeiture,  when  bars  another  action 1962 

•BBessment  of  damages  by  relator  on  mandamus  bars  an  action  for  a  false 
return 9088 
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■VIDUNCB—  Continued: 

how  far  the  diachajve,  or  the  record  thereof  in  prooeedingB  for  tiie  discharge  of 

an  inBolvent  from  nifl  debts,  is 2181 

final  order  in  summary  proceedings  not  a  bar  to  an  action  of  ejectments 2264 

pavment  of  fine  in  proceedings  for  contempt,  bars  action  for  damages 2284 

order  in  proceeding  for  discovery  of  tenant  for  life,  only  presumptive  evidenoe 

in  action  by  one  wrongfully  evicted 2319 

affidavits  of  sale  on  mortgage  foreclosure  by  advertisement,  and  record  thereof^ 

are  presumptive 2398 

answer  of  witness  in  supplementary  proceedings  cannot  be  used  sa  evidenoe 

against  him 2i60 

junsdiction  of  surrogate's  court  presumed 2473 

of  authority  of  court  or  officer  to  act  for  surrogate 2487-2489 

proof  of  service  of  citation  or  subpceiia,  in  surrogate's  court 2532 

testimony  of  aged,  sick  or  infirm  witness,  how  tiuLen  in  surrogate's  court.  .^39,  2540 

bequest  does  not  disqualify  witness  from  testifying  as  to  execution  of  will 2544 

order  for  execution  and  decree  for  payment  against  executor,  etc.,  is  con<dnaive 

evidence  of  assets 2562 

further,  may  be  received  by  appellate  court  on  apx>eal  from  surrogate's  court.  •  2586 

letters  testamentary,  etc.,  are  conduedve  evidence  of  authority,  etc 2591 

required  on  probate  of  will .2618-2620 

required  on  probate  of  lost  or  destroyed  will 2621 

decree  of  surrogate  on  probate  of  will,  efiect  of 2626-2627,  2646 

when  testimony,  taken  on  application  for  probate,  may  be  read  in  evidence  on 

trial  of  another  action 2627 

will,  etc.,  certified  bv  surrogate  may  be  read  in ; 2629 

record  of  certain  wills  heretofore  proved,  how  tar 2631,  2632 

record  of  will  of  real  property  to  be  received  in 2633 

when  testimonv  of  witness  taKen  on  probate  of  will  may  be  used  as  evidenoe  on 

revocation  of  probate 2651 

decree,  etc.,  for  probate  of  heirship,  effect  of 2657 

record  of  yrUif  proved  elsewhere  in  the  United  States,  is  presumptive 2703 

papers,  hew  authenticated 2704,  2705 

on  examination  in  proceedings  for  discovery  of  property  witiiheld  from  execa* 

tor,  etc 2710,  2711 

of  payments  made  by  executor,  testamentary  trustee,  guardian,  etc.,  in  case  of 

absence,  loss,  etc.,  of  voucher ...2734,  2811,  2860 

,       judicial  settiement  of  aecoimt  of  executor,  etc.,  is  conclusive  of  what 2742 

decree  for  payment  and  distribution,  condusive  of  what 2748 

judgment  or  decree  is  presumptive  evidenoe  of  debt  before  surrogate  in  pro- 
ceedings to  dispose  of  decedent's  real  property,  etc 2766^  2757 

what  proof  required  for  decree  for  sale  of  real  propertv  of  deceased 2759 

due  appointment  of  guardian  (idlUemf  when  presumea 2785 

effect  of  decree  on  judidal  settiement  of  accounts  of  testamentary  trustee 2813 

effect  of  decree  on  judidal  settlement  of  account  of  guardian  appointed  by  wiU 

or  deed 2867 

of  authority  of  attorney  to  appear  for  party  in  justice's  court 2890 

constable's  return  is  presumptive,  in  action  on  undertaking  given  in  action  for 

chattel  in  justice's  court 2981 

constable's  return  of  service  of  subpoena  presumptive  evidence  of  facts  stated 

therein 2970 

deposition  of  witness  on  commission  from  justice's  court,  when  admissible  as  •  •  •  2986 
eflect  of  judgment  in  justice's  court,  when  defendant  not  personally  served,  but 

attachment  issued 2918 

ex  parte  affidavit  not  admissible  in  action  in  justice's  court,  unless  by  consent.  •  •  8004 

Justice  need  not  include  in  his  return,  on  appeal  fix>m  judgment 8053 

what  required  to  show  service  of  notice  on  owner  of  aniimd  seized  as  a  stray  •  •  8089 
entries  in  docket-book  of  justice  deposited  with  town  or  city  clerk,  are  presunq>- 

tive  only 8148 

of  judgment  in  action  on 3155 

proof  necessary  to  obtain  warrant  of  attachment  in  New  York  marine  court..  .•  8169 
(See  also  Dbfositiok;  DocuionffTABT  Evidsncbi  Oathb  akd  AFFDUfAnoKB;  Wmnns.) 

BZABGNATION : 

of  persons  offered  as  bail 576 

of  person  refuang  to  give  certificate  to  sheriff  executing  warrant  of  attachment.  •  651 

by  court  of  witness,  when  infant  or  of  weak  intellect,  to  ascertain  capadty  • ....  860 
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when  Older  for,  made  in  aeticm  by  a  Judgment  creditor ••••  1819 

of  insolvent  debtor  applying  for  diBcnaive  from  his  debtfl 21791 

insolvent  debtor  applying  for  exemption  from  imprisonment 9198 

person  cited  on  proceedings  for  discovery  of  property  withheld  from  execu- 
tor, etc 2710^  3711 

executor,  etc.,  in  proceedings  for  accounting 97W 

testamentary  trustee,  in  proceedings  for  accotmting •••  2811 

inventory  and  accounts  of  guardian  must  be  made  annually  by  surrogate. .  • »  2844 

Ifuardian,  etc.,  in  proceedings  for  accounting 

judgment  debtor,  etc.,  in  supplementary  proceedings.    (See  SuFFLBKumBT 

Pboobbdutos.) 
party  or  witness  before  trial.    (See  DHPOflmov.) 

MXOBPTiONt 

settlement  of,  by  Judge  out  of  office,  allowed 

in  causes  tried  at  certain  circuits  in  New  York,  before  whom  settled 

what  decisions  may  be  excepted  to • 

reAjsal  of  court  or  referee  to'make  finding,  mav  be  excepted  to 

when  and  how  taken  after  trial  by  court  or  referee 

during  trial  and  to  charge  of  judve,  how  and  when  taken 

ruling  excepted  to ;  how  reviewed ,__^ 

to  be  stated  in  case  on  appeal,  or  on  motion  for  new  trial MOT 

when  may  be  ordered  heard  in  first  instance  at  general  term ••   1009 

motion  for  new  trial  on,  at  general  term,  after  interlocutory  ju4g;ment. ....  ....  1001 

does  not  operate  as  stay  of  proceedings  on  judgment,  unless  order  made lOOB 

not  to  prejudice  motion  for  new  trial •••  1000 

to  ruling  of  court,  on  challenge  to  jurors 1180 

may  be  taken  to  rulings  of  surrogate  on  trial  before  him 2540 

(See,  also,  Cabb;  Trial.) 

lUDUiimON  TO  BURBTIBS: 

on  undertaking  in  replevin  in  justice's  court.. • 2010 

section  1335  applicable  to  undertakings  on  appeal  from  justice's  judgment 806O 

in  New  York  Marine  comi TTT....  ..rr.. :.... 8100 

^        (See  SiJBBTUB.) 

UUJUUTION : 

eflfect  of  return  partly  satisfied  on  statute  of  limitation fff 

on  judgment  on  counter-claimt  against  executors,  etc.,  when  allowed • .  •  M0 

when  necessary,  before  action  a«rainst  baiL 507 

when  judgment  may  be  enforced  by 1240 

return  of,  by  sheriff  satisfied  or  unsatisfied,  etc 126^  1200 

sheriff  to  endorse  return  on,  and  to  deliver  copy  thereof^  on  payment  of. 1280 

on  judgment  for  money,  certain  provisions  applied  to 12721 

on  confession  of  judgment,  when  whole  amount  not  due ^^17 

to  whom  directed;  provision  where  sheriff  is  party «, 

when  court  may  order  it  to  be  directed  to  a  person  designated  by  it 

time  of  receipt  to  be  endorsed  on 

the  different  kinds  of;  is  process. 186# 

to  what  counties  mav  issue 186S 

general  requifliteB  of 1800 

when  issued  out  of  court  otiier  than  that  where  Judgment 

rendered 1807 

for  collection  of  money,  etc 1880 

for  delivery  of  property 1OT0 

when  judgment  for  delivery  of  property  and  payment  of  money l81S 

separate,  may  issue  where  separate  sums  awaraed 1870 

may  issue  of  course  within  five  vears,  etc 1870 

after  death  of  party,  when  and  how  court  may  allow ^SS 

how  may  be  issued  aft<pr  a  lapm  of  five  years l87T 

notice  of  application  for,  after  five  yetM tgW 

bow  enforc4^  when  sheriff  dies  or  is  disqualified ; 

purchaser  at  sale  under,  may  maintain  action  for  waste  against  one  in  pos_  __ 

sion ••  V 

It 


to  deKver  powciwion  of  real  property. 
when  action  cannot  be  maintained  foi 
must  be  returned  before  action  Hes  on  undertaking  given  In  replevin 


when  action  cannot  be  maintained  for  chattel,  taken  under « ..« «•  t 
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JIXJJOUTIOK  —  QmUnued  .* 

on  judynent  by  creditor  against  infant  heir,  etc*  not  to  Lasae  until  one  year 

from  entry  of 188S 

action  by  judgment  creditor  on  return  of,  nnsatisfied 1871 

to  what  county  must  have  issued  to  entitle  judgment  creditor  to  bring  action. . .  3456 

in  judgment  in  action  for  usurping  an  office  or  franchise 1956 

for  costs  awaiHled  in  summary  proceedings  to  recover  land  may  be  issued. 8S80 

may  be  issued  against  property  of  debtor,  though  he  has  been  discharged  from 

imprisonment. 8087 

fipom  New  York  marine  court,  issuing,  direction,  and  execution  of.    (See  Marivb 

COUBT  OF  THB  ClTT  OF  NbW  YoKK.) 

(See  Exacimov  Aqaikbt  Pbopbbtt  ;  EzBcmov  Aqaihbt  thb  Pbbsov.) 

SZBOUTCON  AOAIH8T  PROPSIRTY : 

return  of,  partiy  satisfied ;  effect  of,  on  presumption  of  payment  of  judgment.  •  •     877 

to  issue  after  expiration  of  his  term,  to  sheriff  levying  attachment. 706 

or  to  person  designate^  to  complete  unfinished  business  of  such  sheriff. 706 

in  cases  where  attachment  has  issued,  how  collected 706 

when  issuable  for  costs  of  motion 779 

may  issue  to  collect  fines  of  jui-ors  in  New  York 1117 

in  Kings  county 1156 

bow  levied  on  real  property,  after  ten  years  from  date  of  judgment 1258 

when  court  may  order  levy  of,  discharge  on  appeal 1311 

when  to  specify  time  of  docketing  judgment 1369 

how  sheriff  required  to  collect 1369 

requisites  of,  where  attachment  has  issued 1370 

against  executor,  etc 1371 

of  deceased  Juderment  debtor,  leave  to  issue  necessary ;  how  obtained 1379-1381  1 

of  surviving  juc&ment  debtors  may  issue,  notice  thereupon 1388 

sales  on,  etc.,  to  be  made  at  auction,  and  in  day  time 1384 

penalty  for  taking  down,  etc.,  notice  of  sale 1385 

validity  of  sale  on,  not  affected  by  sheriff's  omismon  to  give  notice,  etc 1386 

aheriff  not  to  purchase  at  sale  on 1887 

personal  property  bound  by.. 1406 

order  of  preference,  where  two  or  more 1406 

where  both  executions  and  attachments  issued 1407 

when  issued  out  of  court  not  of  record,  and  levied 1406 

title  of  bona  fide  purchaser  before  levy,  not  affected  by 1409 

current  money  must  be  levied  upon  and  paid  over *b  • .  1410 

bills,  bonds,  etc.,  must  be  levied  upon  and  sold 1411 

interest  of  bailor  in  goods  pledged  may  be  sold  on 1418 

when  partners  may  apply  for  release  of  goods,  levied  upon 1418 

notice  of  application  may  be  required ;  undertaking  to  be  given 695,  696,  1414 

provision  when  attachment  also  levied  on  such  property 1415 

when  such  undertaking  ^ures  to  benefit  of  other  creditors • 1416 

how  partner's  interest  sold ;  rights  of  purchaser 1417 

third  person's  claim  of  title  to  property  levied  on,  to  be  tried 1418 

proceedings  if  claimant  succeeds 1419 

action  agfunst  officer  for  levy,  etc.,  indemnitors  how  substituted  as  defend- 
ants  1431-^1437 

sta^  of,  on  appeal  from  judgment  in  action  for  dower  not  granted  if  undertaking 

given 1616 

when  granted  on  judgment  for  defendant  claiming  in  reversion,  etc.,  in  action 

to  determine  claim  to  real  property 1648 

on  judgment,  in  action  for  a  chattel 1731 

flheriff^  power  under,  in  such  action 1783 

separate  executions  upon  judgment  when  personal  and  representative  causes  of 

action  joined 1816 

In  action  against  executors,  when  some  not  served 1817 

issued  on  judgment  against  executor,  real  property  of  decedent  cannot  be  sold 

under 1838 

leave  to  issue,  required  in  action  against  executor,  order  for,  etc •...1825, 1826,  1837 

may  issue  on  judgment  recovered  by  former  executor 1829 

indorsement  upon,  collection  of,  eto.,  in  action  on  sheriff's  bond 1883-1885 

on  judgment  in  action  against  unincorporated  association 1931 

in  action  against  certain  public  officers,  when  not  to  issue 1981 

aa  judgment  against  defendants  jointty  indebted,  where  all  not  served,...1984»  1985 
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in  action  to  charge  judgment  upon  property  of  ddRendaats  Jointly  indebted  but 

not  served 1941 

shall  not  be  issued  against  the  people  of  the  State 1986 

how  stayed  in  summary  proceedings  to  recover  possession  of  land 2264 

to  what  county  must  issue  to  authorize  supplementary  proceedings 2468 

enforcement  of  decree  of  surrogate's  court  by ;  how  issued^  etc 2664 

intermediate  account  of  executor,  etc.,  may  be  compelled  after  application  made 

for  execution  against  executor,  etc 2723 

after  discharge  ofdefendant  from  arrest  in  justice's  court 2901,  3902 

in  justice's  court  upon  judgment  when  summons  not  personally  served,  and 

attachment  issued 2918 

in  action  for  chattel  in  justice's  court,  power  of  constable  thereunder 2931 

to  collect  fine  imposed  by  justice  on  defaulting  witness 2977 

money  collected  thereon,  how  applied 2978 

can  only  be  issued  by  county  clerk  upon  justice's  judgment  docketed 3017-3022 

on  jud^ent  of  justice  of  the  peace  against  joint  debtors 8020 

when  justice  of  the  peace  may  issue ;  may  not  issue,  after  transcript  docketed,  8024 

by  justice  of  the  peace ;  general  requisites  of;  when  must  be  returnable 3026 

execution  upon  judgment  for  money ;  id.,  for  penalty  or  forfeiture 3028 

renewal  of  execution 8027 

property  exempt  from  execution • 8028 

mdorsement  of  levy ;  notice  of  sale 8029 

mode  of  levy  and  sale ;  certam  provisions  aa  to  executions  in  court  of  record 

apply  to 8030 

return  of  execution 3081 

execution  upon  judgment  in  replevin 8038 

constable  not  to  act  under,  after  return  day 8040 

ma^  be  executed  by  constable  after  expiration  of  term  of  office 8042 

execution  ui)on  transcript  of  justices'  judgment  docketed  with  county  clerk ....     8048 

stay  of,  how  procured  on  appeal  from  justice's  judgment 8060 

in  justice's  court,  title  of  purchafler  at  sale  not  affected  by  restitution  ordered  on 

reversal  of  judgment 8068 

provisions  relative  to,  apply  to  warrant  on  decision  in  favor  of  person  answering 

in  proceedings  relative  to  strays 3096 

sale  of  perishable  property  on,  in  New  York  marine  court 3176 

onfilingtranacriptof  judgment  of  district  court  of  New  York 3220 

id. ;  on  filing  transcript  oi  justices'  court  of  Albany  or  Troy 3226 

may  issue  to  collect  interlocutory  costs 3238 

application  of  provisions  concerning,  on  and  after  September  1, 1877 3347 

on  original  judgment,  may  be  issu^  and  used  to  enforce  contribution  after  sale 

on.    (See  CoirrBiBtrnoN.) 
property  exempt  from.     (See  ExsMPnov  fbom  Exbcotiok.) 
Bales  of  property  on.     (See  Salb  under  Exkcutiow.) 
redemption  after  sale  on.    (See  Rbdbmftiov  of  Rbal  Pbopbbtt  sold  oir  Exbou- 

TION.) 

in  cases  where  execution  issues  against  the  person.    (See  Rzbodtiov  AaAorer 
THB  Pkbsov.) 

BJJKJUTiON  AOAIH8T  THB  PIIR80N: 

custody  of  prisoner  arrested  on 110 

prisoner  arrested  on,  entitied  to  jail  liberties 14^ 

requisites  of 1872 

in  what  cases  may  be  issued 1487 

when  may  be  issued  against  a  woman 1488 

when  execution  against  property  must  be  first  issued.... 148^ 

and  against  property  not  to  be  simultaneous.  •• 1490 

other  executions  against  person  or  property  cannot  be  issued  while  defendant  in' 

custody  on,  except,  etc « 1491 

new  executions  may  issue  after  escape 1492 

against  property  may  issue  after  death  of  person  in  custody  on,  1498 

creditor  may  discharge  debtor  in  custody  on ;  effect  of  such  dischar^ 1494 

new  execution  not  to  be  enforced  against  real  property  sold,  in  certain  cases  . .  •  1496 
upon  judgment  against  joint  debtors,  some  of  whom  are  not  served ;  indorse- 
ment thereupon  1984 

enforcement  of  such 1936 

when  one  detained  under,  not  entitied  to  habeas  corpus  or  certiorari 2016 
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when  creditor  may  jmae  new,  after  discharge  of  debtor  froBi  impriflomifcBut  oo,  S314 

to  coUect  fine  imposed  by  jnetice  on  defaulting  wiizieGB 9977 

when  may  iasue*  after  transcript  of  justice's  judgment  docketed 9^3 

may  be  executed  by  constable  after  expiration  ot  term  of  <^ce , •. ..  3019 

upon  justice's  judgment,  when  may  be  issued 8025 

execution  a^^ainst  the  person ;  imprisonment  of  judgment  debtor 803S 

when  and  how  judgment  debtor  to  be  discharged,  effect  thereof  etc. .  3033-3087 

constable  not  to  act  under,  after  return  day 3040 

party  imprisoned  on,  may  be  discharged  by  New  York  marine  court*  when  • .  •  •   810 

on  judgment  in  certain  courts,  in  favor  of  woman  for  services. SlOl*  SSU 

discharge  of  judgment  debtor  in^risoned  on.    (See  JcDamsBT  Debtob.) 

application  of  provifliona  oonoermng,  on  and  after  September  1, 1877 • .  •   83IT 


)ft « ^'^•1* 


receiver  of  surviving,  when  appointed  by  court 1803 


»  « 2r«ii 


must  record  wiU  of  real  property .  

when  letters  testamentary  may  be  teued 9638 

hearing  upon  objections  to  issue  of  lettens. 9637 

bond  of,  upon  issuing  letters,  when  required. 9638 

renunciation  of;  retraction  thereof • 9639 

selection  of,  under  a  valid  power 9640 

objection  to  person  BO  selected ;  how  taken S641 

luling  to  q[ualify  or  renounce ;  how  excluded 9649 

must  qualify;  bond  to  give  when  required 9648 

as  to  bond  of.    (See  Oiticial  Bokd.) 

(See  Lbttbbb  TssrAimmBT.) 

iRS  AMD  ASHnmTRATORS: 

actions  by  and  against,  limitation  of 883>  800-3d3,  409^    403 

may  sue  without  joining  person  interested 443 

oounter-claims  in  actions  by  and  against 506,    806 

cannot  be  arrested,  except  for  pemmalact 666 

preference  of  actions  by  and  against 791 

security  upon  appeal  by,  may  oe  dispensed  with 1819 

execution  against  property  in  hands  of,  etc.,  what  to  require 1371 

of  deceased  judgment  creditor,  how  to  obtain  execution  within  five  years. 1376 

what  evidence  to  furnish  on  redemption  of  real  property  sold  on  execution,  1464^1466 

conveyance  by  sheriff  to,  when  person  entitled  thereto  is  dead 1473 

of  one  holding  over  after  termination  of  particular  estate,  liable  for  profits. 1664 

actu)n  to  recover  just  proportion  of  joint  tenant  or  tenant  in  common,  lies  by  and 

against 1666 

action  by  or  against,  to  be  brought  in  representative  capacity 1814 

when  personal  and  representative  cause  of  action  may  be  joined ;  judgments  } 

executions,  therein 1815,  1816 

regulations  where  some  are  not  served,  etc 1817 

-Who  has  not  qualified  is  not  necessary  party  to  action  in  fkvor  of  or  against 

executors 1818 

action  by  legatee  against  limitation,  etc .••••   1813 

by  inumt  legatee;  guardian's  bond,  etc.. 183t 

when  action  against,  ban^  by  jud^ent  against  heir  or  devisee 1881 

limitation  of  action  against,  by  (creditor  on  claim  rejected 1899 

Judgment  against  does  not  affect  real  properly  of  the  decedent ...•  188 

sufficiency  or  want  of  assets  not  to  be  pleaded  in  action  against 1894 

execution  cannot  issue  aptinst,  without  leave  of  surrogate 1826 

bow  such  leave  procurea  and  contents  thereof.. .« 1896 

security  may  be  required  of  a  legatee,  before  it  is  granted 1887 

action  by  or  against,  not  to  abate  on  death,  removal,  etc.,  of 1828 

execution  upon  judgment  recovered  by  former 1896 

action  against,  who  has  been  superseoed 1866 

cannot  be  made  personally  liable  by  reason  of  fScdse  pleading 1881 

when  inventory  of  may  be  contraxlicted 1889 

liabiGty  of,  for  uncollected  demands 1833-1884 

eosts  how  and  when  awarded  against 1835^  1886 

account  of,  presumptive  evidence  in  action  by  creditor  agvdiust  heirB,  etc 1848 

when  receiver  may  be  appointed  on  death  of  sole  survivor 1866 

when  may  bring  action  lor  causing  death  by  negligence IWi,  1608»  1904 
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may  deduct  expeDses  and  eommiBBioDB  from  reooyery  in  actfon  for  negligQnt  IdQ- 

ing 190S 

right  of,  to  recover  costs  from  beneficiary 1916 

consent  6^  to  discharge  of  insolvent  debtor 2158;  2100 

action  against>  by  one  wrongfully  evicted  in  proceedings  for  discovery  of  tenant 

for  life ; 2318 

may  maintiun  action  to  compel  conveyance  of  real  estate  of  lunatic,  etc.  • 2345 

general  jurisdiction  ef  surrogate's  court  as  to 2473 

provisions  concerning  jurisdiction  of  such  court  over  executors,  etc 247^2482 

additional  allowance  to,  by  surrogate 2562-2564 

when  security  required  to  render  appeal  from  decree  of  surrogate  effectuaL . . .  <  2578 

to  stay  proceedings  in  case  of  commitment 2579,  2580 

decree,  etc.,  suspending,  not  stayed  by  appeal 2588 

official  oaths  of 2594 

depottt  of  securities,  to  reduce  penalty  of  bond 2595 

provisions  concerning  bond  of 2595-2600 

(See,  also.  Official  Bond.) 
•orrogate  may  direct  as  to  custody  of  property  when  co-execatons,  etc.,  disagree,  2608 

of  deceased  executor,  etc.,  compelled  to  account. 2605 

application  of  foregoing  provisions  to  executors,  etc.,  heretofore  appointed 2610 

may  propound  will  for  probate 2614 

may  appear  though  not  cited 2617 

■election  of,  under  jKmer  in  will 264(^  2641 

to  be  cited  on  apphcation  to  revoke  probate  cRf  will •  2648 

cited  on  application  to  revoke  probate  of  will,  must  suspend  all  proceedings 

relating  to  estate 2650 

letters  to,  may  be  revoked  for  disqualification  or  misconduct  of 2685 

when  may  apply  to  have  letters  revoked 2689,  2690 

remaining  executors  may  act,  when  one  disqualified,  or  his  letters  revoked 2698 

in  other  cases,  succeasor  to  be  appointed 2698 

general  provisions  relative  to,  applied  to  person  to  whom  ancillary  letters  are 

issued 2700-2708 

proceedings  by,  to  discover  property  withheld,  etc 2705 

when  person  withholding  is  in  another  county 2707 

order  accompanying  citation;  how  citation  and  order  served 2708 

certain  officeis  may  act  in  Burrogate's  abaenoe.  •  •  2708 

I         examination,  evidence,  decree,  security  to  prevent  enforcement  ot,  etc 2710->2718 

warrant  to  seize  property 2714 

executor,  etc.,  how  compelled  to  return  inventory 2715 

executor  committed  for  failure  to  file,  how  discharged  from  commitment 2715 

proceedings  by  creditor  or  legatee  to  compel  payment 2717-2718 

proceedings  against  executor,  etc.,  for  not  seto^  apart  exempt  property 2720 

what  relief  may  be  awarded  by  decree  upon  judSdal  settlement  of  account  of.  •  •  2721 

ibes  of,  when  personal  estate  exceeds  one  nundred  thousand  dollars 2735 

not  allowed  to,  when  specific  compensation  provided  by  will,  unless,  etc. . . .  2787 

onl^  once  allowed  on  mfferent  letters 2788 

how  claims  of,  against  the  estate,  determined • 2738 

as  to  the  running  of  the  statute  of  limitations  against  such  claims 2740 

may  be  compelled  to  render  account  or  statement,  on  application  by  creditor  for 

sale  of  real  estate • 2768 

cannot  purchase  at  sale  of  real  estate  of  deceased 2774 

proceemngs  when  same  person  is  testamentary  trustee  and  executor,  ete 2818 

justice  of  the  peace  has  no  jurisdiction  in  action  against 2868 

action  by,  may  be  brought  before  justice  of  the  peace 2856 

costs  in  action  by  or  against;  how  awarded ;  how  collected 8245 

security  for  costs  when  required  in  action  by  or  against ••  8211 

ancillary  letters  to.     (See  Lbttbbs  Tbbtambntart  ;  LmnuB  of  ABimnsKRATiov.) 
dispofidtion  of  real  property  by,  for  payment  of  debts,  etc    (See  BaiJL  Pbof- 

BBTT,  Disposition  of,  ete.) 
settlement  of  account  of.     (See  Aocouht.) 

as  to  letters  testamentary  and  of  administration.     (See  those  titles.) 
as  to  revocation  of  letters  to.    (See  Rbvocatiow.) 


j»  «  ::i 


ON: 

from  service  as  trial  juror.    (See,  aJso,  Trial  Jubors.) 1029,  1050 

faiNewToi* , 1081 
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from  8er\-ice  as  tiial  juror  in  Sjn^  county.  ••• • ••••«••  1187 

of  person  from  arrest  while  obeyin^f  subpcBna  or  order.    (See  'Withbbs.) 

fiZZnffPnON  FROM  ARRB8T.    (See  Pbiyhjbgb.) 

of  insolvent  debtor  from  arrest    (See  Ihsoltbnt  Dbbtob*  Exbkpttov  or,  kvo- 

FHOM  AbBBST  OB  IXPUISONICBIIT.) 

BZmflPnON  FROM  BZBOUnOK: 

certain  special*  not  affected  by  general  provimonBCODoeniing**.** W9 

of  certain  personal  property  owned  by  householder....^ 1390,  1391 

oertain  property  not  exempt  from  execution  on  certain  judgments • 1391 

woman,  when  entitled  to 1398 

of  military  x>ay,  bounty,  etc. ;  arms,  equipments,  etc 1393 

of  right  cf  action,  etc.,  for  seizure,  etc.,  of  exempt  property 1391 

of  Lmd  ded^fnated  as  burying  ground 1395 

mode  of  designating  burying  ground  for ^  1396 

cf  homesteaa^  to  what  extent,  etc 1397 

how  to  be  designated,  etc.*. 139S 

of  married  woman,  when,  etc 1399 

when  to  continue  after  owner's  death 1409 

not  affected  by  temporarjr  suepension  of  residence 1401 

if  value  exceeqs  f  1,000,  hen  of  jud^ent  attaches  to  surplus  ....   1408 

how  proceeds  marshaled  after  Bale  m  such  case 1408 

of  real  property,  how  canceled 1404 

property  exempt  from  execution,  not  subject  to  judgment*  creditor's  action  to 

compel  disoovei^ 1879 

property  exempt  from  execution  may  not  be  taken  on  supplementary  proceed* 

ings 946S 

husband,  wife,  etc.,  may  proceed  against  executor,  etc.,  for  not  setting  apart 

exempt  property 8720 

decree  as  to,  on  judicial  settlement  of  account 8731 

real  property  exempt  from  execution  cannot  be  disposed  of  for  x>Ayinent  <^ 

debts,  etc.,  of  decedent 9749 

property  exempt  from  execution  in  justice's  court 8038 

no  property  exempt  from  execution  on  judgment,  in  certain  courts,  in  favor  of 
women  for  services 3131. 


BXCMBRATION.    (See  Bail  ;  Bond  fob  Jail  Libbbtibb.) 

PARTE: 

application  for  leave  to  sue  official  bond  may  be 1883 


of  proving  paper,  when  to  be  borne  by  party  refusing  to  admit 736 

of  trying  question  of  damages  after  offer,  when  allowed  to  defendant •  737 

of  strikmg  a  special  jury  to  be  paid  by  applicant 1068 

(See  Fbbs.) 

BZFRSBB  OOMPAN7: 

service  of  summons  issued  in  justice's  court  upon ••••••••••SSSlf 

BZTBNSION  OF  TIBSB.    (See  Tqcb.) 

BXTRA  AZiLOWANOB.    (See  Additiokal  Axlowahgb.) 

P. 
FAILURB  OF  TSTLB*    (See  Salb  uvdbb  Exbcutiob.) 


limitation  of  action  for 884 

justice  of  the  peace  has  no  jurisdiction  in  action  for 3868 

action  for  cannot  be  maintamed  in  district  court  of  KewToriL 8S1S 

in  justices'  courts  of  Albany  and  Troy 8393 

is  included  in  term  '' personal  injury  "  in  the  new  revision. .3343,  sab.  9 

FAZiBB  RSTURN: 

assessment  of  damages  by  relator  bars  action  for 3088 

FATHBR: 

of  surrogate  cannot  practice  as  attorney  before • •••• •••••• 
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judge,  when  forbiddeii  to  tike 51 

of  stenographer,  how  pud. 86^  86,      88 

and  ezpeneeB  of  trial  before  BheiijBT'B  Jury 109 

officers  attending  sapreme  court  general  term,  how  paid 2i8 

supremo  court  stenographer  in  first  district 251  -  358 

superior  court,  city  court  stenographers  in  New  York 289 

ctok  of  superior  court  of  BuffaJo 398 

stenographer  of  Buffalo  superior  court,  how  paid  in  certain 

cases 800 

derk  of  city  court  of  Brooklyn  may  charge 810 

New  York  marine  court  to  account  for  and  pay  over. 831 

oflBcersof  New  York  marine  court  not  to  receive 886 

of  marshal,  for  executing  mandate  of  New  York  marine  court 889 

party  prosecuting,  ete.,  as  poor  person,  not  liable  for. 461 

of  referee  a^x)inted  to  si^)erintend  discovery,  eto 807 

certain  officers  for  searching  papers  on  file 961 

referee  failing  to  report,  not  entitled  to.. 1019 

judge  when  not  entiUed  to,  as  referee 1024 

of  commissioner  of  jurors  in  New  York 1090 

commissioner  of  jurors  in  Kings,  county 1188 

derk,  for  recording  sheriff 's  certificate  of  sale 1489 

commissioners  in  |^u*tition  to  be  taxed  and  paid,  ete 1555 

clerk,  for  causing  encumbrance  to  be  canceled  in  action  for  partition,  to  be 

borne  by  party  by  whom  it  was  payable 1665 

officers  on  sale  in  partition,  how  paid ••• 1575 

and  expenses  of  comnussioners,  etc.,  to  admeasure  dower,  how  paid,  eto 1613 

of  county  derk,  for  procuring  book  for  recording  notices  of  pendency  of  action ; 

a  county  charge 1678 

and  expenses  of  sheriff  in  replevin,  to  be  taxed  by  judge 1703 

of  officer  selling  chattels,  in  action  to  foreclose  a  lien  thereon,  pay- 
able out  of  proceeds 1789,  1740 

of  serving  summons  and  returning  execution  in  action  by  creditor 

a^^nst  next  of  kin ^ 1889 

must  be  tender^  to  custodian  of  prisoner,  on  serving  a  writ  of  habeas 

coipus i 2000,  3003 

when  tender  of  fees  or  charges  not  necessary  to  service  of  habeas  corpus  or 

certiorari *.  2008 

must  be  tendered  to  persons  on  whom  writ  of  certiorari  served 2005 

of  derk  or  judge  for  makinfl^  return  to  writ  of  certiorari 2185 

prisoner  order^  discharged  from  imprisonment  on  execution  cannot  be  detained 

on  account  of 2213 

of  referee,  in  proceedings  for  discovery  of  tenant  for  life 2306 

commissioners  and  jurors  in  proceeding  for  appointment  of  committee 2388 

committee  of  lunatic,  etc 2838 

arbitrators  on  submission  of  controversy 2371 

officer  acting  as  temporary  surrogate 2498 

aorrogate  must  report  fees  to  supervisors 2501 

id.;  in  New  York  county  must  me  report  of  fees 2502 

cf  surrogate  for  making  copies  of  certain  papers  for  secretary  of  State,  to  be 

paid  by  State  treasurer 2508 

am)rai8er  in  surrogate's  court 2565 

officer,  witness,  ete.,  in  surrogate's  com-t,  same  as  hi  supreme  court 2566 

surrogate 2567 

Ibr  recording  wills. 2634 

of  executors  and  administrators,  ete 2736-2738 

executors,  ete.,  only  once  allowed  on  different  letters 2788 

testamentary  trustees,  amount;  how  allowed,  ete 2811 

generalg  ardlan 2850 

guardian  by  will  or  deed !!.!.!!    2856 

justice  and  constable  on  warrant  of  attachment  against  defaulting  witness! !.  2972 

Justice  to  be  paid,  on  service  of  notice  of  appeal 8047 

and  expenses,  what  mcluded  m  costs  allowed  in  justice's  court 307^  8076 

of  constable  on  sale  of  animal  seized  as  a  stray 909X 

justice  on  sale  of  animal  found  running  at  large  in  highway,*  ete  V. '. '.  V. ! !  *.  1 ! !  8093 
justice  of  ttie  peace  and  constable  on  transfer  of  action  to  another  justice. . .  •  8153 

private  nerson  deputized  to  execute  mandate  of  justice  is  not  entitied  to 8156 

taking  fees  not  prescribed  by  law,  prohibited 8380 

77 


INDBZ. 

kL;  f or  iervices  not  fendaredf  escept  fbr  adTanoe  payiiiaBi.* 3281 

peiudtj'for  extortion • •••• • •••••••  •••••m*»  ••••••••  ••  flS8S 

certain  derkfly  registere,  etc.,  to  account  for  and  pay  over  fiBas 888S-8SS 

Jnstices  of  the  peace  in  Brooklyn  to  receive  salary  in  lien  of  i  to  aoconnt  for  feea* 

etc 311S 

id.;  as  to  derk  of  Justice,  etc.,  in  Brooklyn 3119 

ffeneral  provision  as  to  fees,  etc.,  to  be  accounted  for ^g 

nes  of  certain  officers  to  be  taxed  upon  demand S87 

parties,  attorneys,  etc.,  when  not  allowed  fees. • S388 

no  fee  fbr  administering  certain  official  oaths • ••••••  9399 

certain  searches  to  be  gratuitous WO 

officer,  etc.,  may  charge  fee  paid  for  oaths,  postage,  etc 3^ 

of  officer,  to  be  paid  before  transmitting  paper  for  party 3S93 

comptroller  to  audit  certain  charaes • ...••  896 

amount  of  fees  of  referee,  generaUv •  8S96 

upon  sale  of  real  property 3S9T 

Ibr  taking  oath  or  acknowledgment •  8SS8 

of  surveyors,  etc.,  inaction  for  partition,  dower,  etc •   8B99 

clerk  of  court  of  appeals. ttOO 

clerks  of  courts  of  record,  in  civil  actions,  etc •  39Q1 

ifae  last  section  qualified ggCg 

of  derk  on  naturalization 3803 

comity  clerks,  generally 33M 

the  last  section  Hmited 3306 

of  registers  of  deeds  and  certain  clerks 3306 

sheriJSs 8807 

the  last  section  qualified 8806 

of  sheriib,  how  collected «..••  3309 

coroners 8810 

stenographers,  for  copies  of  notes 8311 

and  compensation  of  constables  attending  courts • 881S 

of  trial  iurors,  generally 3313 

extra  allowance  to  grand  and  trial  jurors 8314 

extra  pay  of  trial  Jurors,  on  protracted  trials 8816 

amount  of  fees  of  Jurors,  in  special  proceedings 8316 

printers 8817 

witnesses,  generally 8318 

on  deposition  for  use  in  another  State 8819 

leceiver^s  commiaaons 8830 

amount  of  fees  of  county  treasurers  and  New  York  chamberiaan 8821 

Justices  of  the  peace 8883 

constables,  generally 88^ 

id.,  affidavit  on  claim  for  travel  fees 8334 

jBrtice'a  court,  on  a  commission. 3895 

to  Jurors 3396 

to  witnesses,  generally 8827 

must  be  prepaid 8898 

by  whom  to  be  paid •  8889 

certain  special  laws  excepted  fhxn  this  titie 3M0 

provioon  as  to,  change  in 8831 

apply  onlv  to  dvil  cases 8888 

what  officers  not  affsoted  by  act 8864 


abolished,  and  order  for  trial  substituted 

(SeeXasuBs;  lasuu  of  Fact.) 


commissioner  of  Jurors  for  Kings  county,  corruptly  omittfaig  name^  elouf  gaSU^ 

habeas  corpus  to  bring  up  prisoner  confined  for  a»  to  tcstiiy. • 9011-8014 

HUTITIOUS  BAIZ*  OR  SUBBTT.    (See  Bail.) 
nonnOUS  NAMB.    (SeeNim.) 


defendant  in  acttoa  in  JnatteeVieoari,  cannot  be  art  Mitad .mm—•^^^^—•  8884 

(See  Woiiay.) 
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order  or  decree^  in  surrogate'B  oonrt,  definition  of ••••..  2600 


I 

for  criminal  contempt , 9 

ibr  person  not  an  attorney,  practicing  in  New  York  and  Kings  couniy 64 

imposed  on  sheriff  for  failure  to  execute  process 103 

court  of  common  pleas  may  remit,  in  New  York. 286 

power  of  the  superior  court  of  Buffalo  to  remit 294 

county  court  may  remit,  and  may  discharge  from  imprisonment  for  non-pay- 
ment of 850-863 

arrest  in  action  for 549 

fornot  attending  as  a  Juror ....1072,  1077 

ibr  non-attendance  upon  a  court  of  record  of  one  summoned  as  a  juror 1109 

tat  non-atteudance  xxpcfa  district  courts  of  New  York*  of  one  summoned  as  a 

juror 1111 

lioard  for  enforcement  of,  against  non-attending  jurors,  in  New  York;  proceed- 
ings before llld-lllS 

proceedings  for  collection  of  such  fines 1116-1119 

2:>rnon-attendanceof  juror  in  Kings  county 115^ 

board  for  enforcement  of,  against  non-attending  jurors  in  Kings  county.. . .  11541-1165 

proceedings  for  collecting  money 1156-1157 

sor  non-attendance  of  juror  in  special  proceedings;  collection  or  remiasioQ 

thereof. 1195-1199 

far  neglect  of  sheriff,  etc.,  to  keep  jury  in  special  proceedings  together;  collec- 
tion or  remission  thereof 1196-1199 

jMtion  cannot  be  maintained  for  chattel  taken  under  warrant  for  collection  of. .  •  1690 
majr  be  imposed  upon  defendant  by  final  judgment  in  action  for  usurping  office,  1956 

action  for,  when  cannot  be  midntained 1961 

must  be  in  name  of  the  people  of  the  State 1984 

when  may  be  imposed  by  order  awarding  a  peremptory  mandamus 2099 

punishment  of  contempt  by 2266- 

amount  and  collection  of,  in  contempt  proceedings ,  2284 

(See,  also,  Cohtbmft.) 

derk  to  make  schedule  of  fines  imposed  by  court  of  record •••2adS0  2999 

ivarrant  to  collect  same  to  be  issued  by  clerk 2294 

kL;  when  delinquent  resides  in  another  county ; 2295 

eiecutlonof  warrant  to  collect  a , 2296^ 

return  of  such  warrant 2297 

proceedings  if  fine  not  collected ,.2298-2301 

ibr  criminal  contempt  before  justice  of  the  peace 2871 

id.;  collection  of;  to  whom  paid • 2875' 

defendant  may  be  arrested  in  action  in  justice's  court  for 2895^ 

for  neglect,  etc.,  to  appear  and  testify  after  subpoena  in  Justice^  court  •• . .  2974^  2975 

minute  of  conviction  for,  deemed  a  judgment ;  execution  thereon 2976,  2977 

cf  defaulting  Juror  in  justice's  court 8009 

iq[»pUcation  ox  provisions  of  this  act  concerning  fine  imposed  on  frand  juror.  •  •  •  •  8861 

(See  Pkvai/tt.) 

TOVBB^  FBNAZAIZn  AMD  FQRFBITIIRBB.    (See  VmsAun,) 
S1E8V  JUXnOXAXi  mSTBDOT.    (See  Nbw  Yobx.) 

VOUO: 

definition  of 8848,  sub.  24: 


■ 


action  to  annul  marriage  on  ground  of 1748^  1750 

(See  PowBB  OF  tes  Couvtt.) 

TCSBOSBLB  BNTRTAND  DBTAINZIR; 

party  ejected  entitied  to  treble  damages  for 1669 

removal  of  person  guilty  of. ••••  2289 


of  lien  upon  a  chattel    (See  Aonov  to  vobbolosb  Lmr  VFcm  A  Chattbl.) 

vomaauyBUBB  gp  hortqags  upon  bbal  mopmiTr: 

when  action  for,  may  be  brought  in  superior  city  court 269 

eonnfyconrthaisJuriadictiQaof, • • 840 

goaraan  for  non-ieBldenl  infant  detodaat • •• 47i- 

7» 
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FQBBOL06UBBOFlC0BTaAG«.  Bto.— amMiMf.-  — — 

security  on  &pi>eal  from  judgment  for 1S31 

final  Judgment  in  action  of,  what  to  contain 1626 

person  tiable  for  mortgage  debt  may  be  made  defendant  in 1627 

judgment  for  deficiency  may  be  rendered  against  person  liable  for  debt»  if  he 

haa  been  personally  served  or  has  appeared 1697 

other  actions  for  mortgage  debt  not  to  be  brought  without  leave  of  oourt»  while 

foreclosure  pending  or  after  final  judgment 1628 

eomplaint  in  action  for,  to  state  whether  any  action  has  been  brought 1639 

action  for,  cannot  be  maintained  after  judgment  recovered  for  mortgage  debt» 

until  execution  returned 1680 

notice  of  pendency  of  action  to  be  filed  in  action  for,  before  Judgment 1681 

effect  of  conveyance  on  sale  upon  judgment  for 168SI 

surplus  arising  on  sale  in  action  for,  to  be  paid  into  court 1688 

complaint  for,  to  be  dismissed  on  payment,  before  judgment,  of  amcmnt  due^ 

where  whole  amount  not  due <. 1684 

proceeding  to  be  staved  on  payment  of  amount  due,  after  Judgment*  untU 

defiBLult  m  payment  of  installment  be  made 1636 

when  judgment  must  direct  sale  of  parcel  only 1686 

proceedings  on  subsequent  defkult,  after  payment  and  stay  of  proceedings,  or 

sale  of  parcel  only 1636,  1686 

when  the  whole  property  to  be  sold ;  and  amount  not  due  paid  with  rebate  of 

interest 1687 

when  taxes,  etc,  must  be  paid  on  sale  under  decree  in 1676 

oale  I  notice  of;  how  conducted. 1678 

upon  corporate  property,  when  receiver  mav  be  appointed 1810 

effect  of  proceeaings  for,  upon  proceedings  for  sale  of  real  estate  of  deceased  to 

pavdeots. 2797 

distribution  of  surplus  paid  into  surro^pate's  court  under 2798-2799 

additional  allowance  to  plaintiff  in  action  for 3262,  8364 

fees  of  sheriff  or  referee,  on  sale,  limited  to  950 3297,  3307 

for  provisions  generally  applicable  to  real  action.    (See  Rbal  Pbopbbtt.) 

F0RSOLO8URB  OF  MORTQAOB,  BT  ADVBRTIBBBSBMT  i 

when  mortgage  may  be  foreclosed  by  advertisement 3387 

notice  of  siue ;  how  given 2388 

how  served 2389 

I  diity  of  county  clerk 2390 

contentsof 2391 

Bale;  howpostooned 2392 

how  conducted 2393 

mortgagee,  etc,  may  purchase  at 2394 

efiect  of 2395 

affidavit  of  sale,  and  of  posting^,  serving,  eto.,  notice 2396 

when  one  affidavit  suffices ;  printed  notice  to  be  annexed 2397 

affidavits  may  be  filed  and  recorded;  effect  thereof. 2398 

note  upon  record  of  mortgage 2399 

deed  not  necessary 2400 

costs  allowed 2401 

expenses  allowed 2402 

taxation  thereof 2408 

surplus  money  to  be  paid  into  supreme  court 2404 

application  for  surplus  money ;  distribution,  eto 2405-2408 

application  of  this  title  to  mortgages  to  the  State  and  U.  8.  loan  commVs 2409 

surplus  moneys  arising  on  sale  imder,  when  paid  to  surrogate 2798 

FOREIQNi 

people  of  the  State  may  maintain  action  for  public  moneys  in  courts  of  foreign 

country 1971 

when  foreign  committee  for  lunatic,  eto.,  may  be  appointed 2326 

wills  executed  in  foreign  State  or  country,  when  may  be  proved 2611 

1>robate  or  grant  of  adnunistration,  andllarv  letters  may  be  granted  on ... .  2695-2702 
etters  testamentary,  copy  of  record,  win,  etc,  how  aawenticated  for  use 

here 2704,  2706 

guardian,  ancillary  letters  to 2838-2841 

FORZnON  CX>RPORATIOM: 

definition  of 8348;  sab  18 

(See  CoBFOBAXKor.) 


ISDJS3L 

OOUMTBTi 

open  eonuadsaicm  not  to  iflMM  lo^  eseepi  CMmda 806 

depomtioBS  to  be  Bsed  in  Boit^  ate.,  pending  in,  how  taken 914-930 

Bfteiate  law  and  eommon  law  of,  how  proved 949 

records  and  jndidal  preeeedinffs  of  coorii  olf  how  rawed 969,  953 

eflbctof  such  re(x>rd  or  jadicial proceeding' not  declared... 9M 

copy  of  record,  ordoeament»  fai  pahHc  ofltee  oft  how  antiMnticsted 056 

VOBJEOaXi  JURY.    (See  Jvnnr.) 

VOBFBITaBBs 

fimitation  of  action  ibr 888,  88^  SBT^    894 

place  of  trial • ••••••     9tt 

conviction  of  sheriff  of  violation  of  sections  1^  aod  124  or  180,  operates  as.  .ISfS,    190 

conviction  of  sheriff  for  conniving  at  an  escape,  operates  as,  of  luuBolBce 158 

action  to  recover  penalty  or.    {See  Pbvaltt.) 

action  to  recover  property  finfeited  tor  tuaaon.    (Bee  IteAiov.) 

V0BaiVBNB8&    (See  IkvoBOB.) 


action  against  nsnrper  of.    (See  Usubfbb.) 

(See  OoBFOBixsov.) 


• 


limitation  of  action  for  relief  on  ground  of. • 882 

defendant,  when  not  excused  from  verifying  answer  to  charge  of 529 

arrest  fbr,  in  contracting  debt,  fraud  must  be  aJleged  in  complaint 549 

arrest  in  action  for 549,    65^ 

undertaking,  etc.,  when  dispensed  with  on  injunction  applied  for  on  ground  oft    619 

action  to  annul  marriage  on  ground  of 1748^  1750 

custody  of  ismie  of  such  marriage 1751 

witness  not  excused  from  answering  in  supplementary  prooeedingB  on  ground 
that  answer  tends  to  conviction  for 


*  1131; 


when  surrogate  to  appoint  one,  to  aeQ  real  estate  of  deceased  uader  a  decne*.*  S767 

FBIVOIiOnS  PLBADmai 

trial  and  judgment  upon • • •• 587 


I 

disposition  of  real  prox>erty  of  decedent  to  pay ;  indudee  cost  of  headstone.    (Bee 

Rbal  Pbopkbtt,  DisposrnoK  of,  etc^  

surrogate  may  aothorize  temporary  administrator  to  pay ••••  ••••  1678 

a 

CUaNBRAL  RUIiBB  OF  FSAOTIOB.    (See  RtnusB.) 

QBIBRAL  8B8SXONS: 

court  oft  in  New  York,  is  a  court  of  record. ••• ••••••••••••        % 


lis  131.- 


TBRM  JUBTiOBB.    (See  Sdvbbmb  Cojon.) 


QBMBRAIi  TBRMB : 

(tf  certain  courts  may  order  papers  destro3red •••••  •••• «».      U 

of  courts  of  record,  adjournment  of:  proceeding  thereux)on. •  • 84 

of  superior  dty  court,  by  whom  held,  etc ••2&l«    896 

(See  Sdfrbmb  Coubt.) 
action  for  penalty  incurred  by  doing  act  adjudged  lawfrd  by,  cannot  be  main* 

tainediidone  before  a  reversal  or  the  adjudication 1961 

application  for  habeas  corpus  or  certiorari  may  be  made  to 2017 

may  grant  mandunus  when 2069 

earemptory  mandamus  ma^  be  returnable  at 2072 
sues  of  law  upon  alternative  mandamus,  when  must  be  tried  at 2086 

erder  staying  proceedings  therein  when  granted  by 2089 

writ  of  prohibition,  when  granted  at 2098 

when  such  writ  must  be  heard  at 2009 

may  stay  proceedings  therein^  when IU.(XU  2102 

when  may  order  investment  of  meneys  paid  into  court  hy  Governor..  •••.  ••••• .  2117 
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INDBZ. 

OBKBBMJLTEBMB^ConHnmed! 

when  may  grant  oertiorariy  when  party  nnder  diaabflity  at  time  of  detennmar- 

taonaoug-nt  to  be  reviewed 2U8 

may  order  that  notice  of  pendency  of  proceeding  by  certiorari  to  review  be 

served 8137 

bearing  upon  i*etum  to  each  writ  must  be  before til3&p  8l3t 

apx>eal  from,  to  court  of  appealfl^  in  sammary  proceedings,  will  not  lie,  unlcfB  

allowed  byit 2851 

anthorily  of  officer  of  court  to  act  aa  surrogate  may  be  determined  by  supreme 

court  at 3487-84» 

designation  of  judges  to  bold  terms  not  affected  by  this  act ..«.   3353 

(See,  alao^  Affbal.) 

CU9M  uiM  jjrassss  t 

of  paper,  requiring  admiarion  of ••• 136 

OOVBRNORi 

may,  in  certain  cases,  chan^plaoefor  holding  oonrts  of  record. 38»      89 

mav  order  out  military  to  aid  sheriff 107 

to  dedgnate  general  term  justices  of  supreme  court ;  revocation,  etc 219  —  323 

nay  appoint  extraordinary  terms  of  courts 834 

judges  of  certain  courts  to  hold  circuits,  etc,  in  New  York 29S 

justices  to  hold  court,  to  prevent  failure 337 

may  suspend  justice  of  New  York  marine  court 821 

may  direct  attorney-general  to  bring  action  for  conversion  of  public  fonda 1973 

may  cause  application  for  writ  of  assessment  of  damagea,  when 3104 

damages  asseased  by  inquiation  to  be  paid  to 2116 

to  be  paid  by  Governor  into  court 2113 

CDtAMD  JUROR: 

collection  of  fine  imposed  upon • 3893-8ag> 

application  to,  of  provisions  of  this  act  concerning  fines 8351 

extra  allowance  to.    (SeeFaaB.) • • 3314 


of  State,  limitation  of  time  of,  to  bring  action • 333 

of  judgment  debtor,  entitled  to  redeem  fh>m  aale  on  execution 1447 

of  husband,  damages  recoverable  against^  by  widow,  in  action  for  dower.  .ISOO,  1601 

ORBAT  BEUTAINi 

will  of  personal  prox)erty  executed  in,  and  according  to  laws  at  when  may  be 
proved  here 3611,  3313 

OROSS  8UBC    (See  Dowbb.) 

OUARDIAN  AD  UTIlMi 

special,  for  defendant  who  is  an  InfiMit,  a  lunafticydrimkaid,  etc.  ••••  • 433 

appointment  of ,  for  infknt  plaintiff. 469^    470 

imant  defendantmust  appear  by 471,    473 

for  non-resident  defenaant 473 

when,  must  give  security 474*476 

when  liable  for  costs 477 

ibr  infant  party,  in  partition,  appointed  only  by  court 1536 

security  o(  in  such  case •  1536 

Ibr  iniant  plaintiff  in  action  for  legacy;  bond. 1830 

Bp&atl,  derk  in  office  of  surrogate  cannot  act  as 2511 

may  be  appointed  in  surrogate's  court 2537 

for  infant  plaintiff  in  court  of  justice  of  the  peace 3887 

for  infant  defendant  in  such  court 3888 

of  infant  plaintiff  must  pay  costs  awarded  against  him. 8249 

amount  of  costs  for  procuring  appointment  <3^  for  infant  defendant. 3251 

SOARDIAN  BT  WILL  OR  BT  DBSDi 

will  or  deed  containing  appointment  to  be  proved,  etc,  and  recorded 3851 

qualification  of^  letters,  etc 3853 

security  from  guardian  so  appointed 8853;  8854 

(See,  also.  Official  Bovd  ) 

inventory  and  intermediate  account  may  be  required 3855 

when  surro^te  may  compel  judidal  settlement  of  account • •••  3856 

compensation  of •  • .  •  • 8856 

effect  of  decree  for  settlement 8857 

removal  of  guardian  appointed  by  deed  or  will 3858 

resignation  of  such  a  gnardiaa ••• • , S859 

iQifpolntmeiitof  8iiooeBBor«»««,  ••••  ••••  ••••  ••••  ••••  •••,  «••,  •««, ,««, ,«,,  ..•«..  3860 
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INDEX. 

of  infanty  when  to  have  notice  of  application  for  appointment  of  goardian  ad 

litem. 470,    471 

appointed  goardian  ad  litem,  when  to  give  additional  security 476 

or  special,  money,  etc.,  in  court,  when  transferred  to 747-748 

poweraof,  in  relation  to  such  moneys,  etc 749 

when  entitled  to  in&nt's  share  of  proceeds  of  sale  in  partition.  • 1581 

may  apply  to  court  for  authority  to  agree  to  a  partition 1590 

contents  of  petition  on  such  an  application 1591 

court  may  authorize  partition 1593 

eflfect  of  releases  executed  thereunder. 1593 

action  for  wasto  may  be  brought  against,  bv  ward 1(>53 

holding  over  after  termination  otestate,  to  be  deemed  trespaaaer 1664 

of  inmnt  party,  when  may  become  purdisfier  at  sale  of  real  property  under 

Judgment • 1679 

action  by,  to  annul  marriage  of  ward 1744, 1750,  1755 

action  to  recover  legacy  due  toward 1820 

proceedings  againsC  to  compel  production  of  tenant  for  life 2803 

of  infiint's  property  may  be  oomx)elled  to  convey  same  in  action  for  that  pur- 
pose    2847 

aralication  for  sale,  eto.,  of  infant's  real  eetato 2848-2866 

ofinfiint,  may  apply  on  his  behalf  for  change  of  name 2414 

general  jurisdiction  of  surrogato's  court  as  to 2473 

provisions  concerning  Jurisdiction  of  8uchco\u*t 2478-2483 

epedal,  when  to  be  appointed  in  surrogate's  court....  • • 2680 

ia. ;  notice  of  proceeoings  to  appoint 2581 

when  security  required;  to  render  appeal  by,  from  decree  of  sorrogate  effectual,  3678 

to  stay  proceedings  in  case  of  commitment 2579,  2580 

decree  suspending  or  removing,  not  stayed  by  an  appeal 2583 

official  oath  of,  in  surrogate's  court 2594 

application  of  certain  provisions  to  fluaMians  heretofore  apjxjlnted 2610 

when  cannot  purchase  at  sale  of  real  estate  of  deceased 2774 

when  due  appointment  of,  presumed 2785 

power  of  surrogate  court  to  appoint • 2821 

petition  for  appointment,  by  infant  over  fourteen 2822-2824 

appmntment  of  guardian 2825 

guardian  to  be  nominated  by  infant. 2826 

i^pointment  of  temi)orary  guardian  for  infant  under  fourteen.  •••• 2827 

toni  of  office  of  temxx)rary  gfuardian • 2828 

Inquiry  as  to  value  of  property 2829 

2 ualification  of  guardian  <n  property 2880 
L;  of  guardian  of  person • • 2881 

8uq)enaion  of  guardian;  effect  thereof 2884 

to  whom  ancillary  letters  have  issued,  power  of 2840 

surrogate  may  direct  as  to  infant's  mamtenance 2846 

compensation  of  guardian 2850 

as  to  appointment  and  letters  of.    (See  Lbttbrs  of  Quabdiahship.) 

as  to  accounts  of.    (See  Aooount.) 

as  to  revocation  of  appointment  ot    (See  RHVOcnAXXOir.) 

H. 

■awiaa  CORPUS  TO  ZNQUIBB  INTO  OAXJSB  OF  DWAINTIiOlfi 

iaaStatewrit 1991 

(See  Statb  Wbttb.) 
who  mav  serve;  payment  of  fees,  and  tender  of  undertaking,  when  required.  ••  9000 
payment  of  fees  may  be  required  when  writ  directed  to  a  person  not  an  officer.*  9001 
ust  two  sections  not  applicable  when  writ  issued  on  application  of  attorney- 
general  or  district^ttomey 9009 

mMie  of  service  of,  when  person  conceals  himself. ••••  9008 

person  served  must  obev  writ 9004 

time  of  returning  writ  or. • 9006 

whoentitled  to  prosecute  this  writ;  may  be  issnedy  ete.f  on  Sonday 9015 

when  the  writ  will  not  be  allowed • 9016 

application  for  writ,  how  and  to  whom  made 9017 

^^cation  for,  in  another  coonhri  proof  required 9018 

eontenta  of  petition  for  such  writ • 9019 

[»]  88 


MMJBBAB  OOBJPUBflSto,^ Continued:  9aar.B> 

when  writ  must  be  granted  i  penalty  for  lefoaiiif 'J/20 

form  of  such  writ • 9QS1 

writ,  when  mav  be  made  retainable  before  another  Judge...* 908S 

\  when sumdent  in  form •..• •••••  9084 

when  to  iasue,  without  application ••••.   9096 

return  to;  its  contents •••  9096 

body  of  prisoner  to  be  produced,  unleaB,  etc •••.  909(7 

proceedings  on  diflobedienoe  of  writ. 9098. 

precept  to  bring  up  prisoner. • ••••   90Q9 

powerof  county  may  be  called •••  9090 

return  of. .^ • 9031 

whisn  prisoner  to  be  remanded. • 9039 

when  to  be  discharged  in  civil  cases ••••••  ••••   9033 

legality  of  certain  mandates  or  judgments^  not  to  be  inquired  into  on 9034 

'      ptroceeaings  on  irre^nilar  commitment ...,•• 9035 

when  prisoner  may  oe  remanded  to  another  officer ••••••  ••••   9038 

eostody  of  prisoner,  pending  the  proceedings • •••  9037 

notice  to  persons  interested  In  detention •••   9088 

prisoner  may  controvert  return ;  proofb  thereupon «••  9089 

proceeding  upon  sickness,  etc.,  of  prisoner ••«  9040 

when  certiorari  may  be  granted  on  application  for ••«•   9041 

proceedings  upon  return  of  such  writ •••  9043 

m.|  when  discharge  to  be  granted;  when  proceedings  dismissed ••••  9043 

when  certiorari  does  not  prevent  habeas  corpus  and  vice  yersa 9044 

when  prisoner  to  be  discharged;  order  for,  etc • 9O48i-9043 

when  discharffed  prisoner  majr  and  may  not  be  re-imprisoned. •  ••   9050 

penalty  in  violation  of  last  section •••   9051 

warrant  to  bring  up  prisoner  about  to  be  removed •••   9054^ 

cue  concealing  prisoner  with  intent  to  avoid  service  of  writ»  or  one  aidin^r  hi  ao 

doing,  guilty  of  amisdemeanor 906%  90S^ 

when  offender  in  such  case  may  be  arrested 9055 

execution  of  such  warrant;  proceedings,  etc 90M-9067 

appeal  from  oi*der  in  such  proceedings.    (See  Afpbal.) 

penalty  for  refusing  to  give  copy  of  process  under  whi<ui  prisoner  held ••  •  •  9085 

provisions  as  to,  applicable  to  common  law  writ,  etc ••  9068 

may  issue  when  person  accused  of  contempt  is  in  custody  under  execution^  etc,  9278 

for  life-tenant  imprisoned*  in  proceedings  to  discover  deuh  of  ]i&-tenant. 9307 

in  contempt  proceeding.    (See  Covtbmft.) 

WAWWAfl  CORPUS  TO  TBOTIFTi 

isaStatewrit ^ 1991 

whenallowed  by  court  or  by  Judge • • 9006-9009 

In  suit  before  justice  of  the  peace • 9010 

■hall  not  issue  for  prisoner  confined  under  sentence  for  felony 9011 

application  for,  how  made • •••• •  9013 

return  to;  certain  prisoners  to  be  remanded • • •  9013 

officer  to  obey  and  return  writ • •  •• 9014 

committee  of,  may  apply  to  court  for  a;uthority  to  agree  to  partition 1690 

oontents  of  petition  on  such  application •• 1591 

oourt  may  authorize  such  agreement. •••••• • 1593 

effect  of  release  executed  thereunder • IM 

action  to  compel  the  determination  of  a  claim  to  real  property  cannot  be  mainr 

tained  against 1888 

duty  of  court  as  to  safe-keepinr,  maintenance  and  education  of..., 989MB31 

action  to  compel  convevanoe  01  real  property  of... 9345 

who  may  maintain  bucq  action ••••  9348 

Judgment,  effect  thereof 9347 

anbmission  of  controversy  to  arbitration  cannot  be  made  whore  one  party  Is.  •  •  •  9885 
aflbct  of  appointment  of  committee  for,  upon  proceedings  to  submit  oontroves^  ^^ 

to  arlntration ;  proceedings  thereupon ••••• 9^ 

aervice  of  citation  upon,  in  surrogate's  oourt 9698^  9W 

apedal  ffuardian  of,  in  such  court,  when  to  be  appointed..  ••• •••  •••••••• 

Id. ;  notice  of  proceedings  to  appmnt • 

fat  proceedings  for  appmntment  of  committee,  and  fiir  fWDeeedimgi  tm  Mia  ef 

i^ proper^ ot    ^ee Comcnna of;  Inionv  "Lnw^uMfc «tcu> 
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itBABffFONB;  Bmnmm. 

cost  of  suitable  erne,  indndedlnftmeralezpensee.  •••• 3749 

HBABINQ: 

of  application  for  appointment  of  gOArdian. 2826 

of  appeal  from  justice's  judgment • 8062 

BBABINa  IN  SUBROQATE'S  COURT: 

surrogate  may  adjourn,  in  or  out  of  court 2481 

testimony  of  aged,  sick,  or  infirm  witness  for 2539 

id. ;  in  another  county 2540 

surrogate  may  refer  question  of  fact,  or  account 2546 

trial  by  jury ;  when  ordei'e<i 2647 

id.  5  how  reviewed 2548,  2649 

on  application  for  revocation  of  probate 2651 

appiication  for  probate  of  heirship 2656 

and  decree  on  application  for  administration 2666 

on  return  of  citation  for  revocation  of  letters 2687 

application  for  ancillary  letters  testamentary  or  of  administration 2699 

petition  to  compel  payment  of  debt  or  legacy  by  executor,  etc 2718 

settlement  of  account  of  executor,  etc 2730,  2789 

proceedings  for  dispomtion  of  real  property  of  decedent  for  payment  of 

debts 2753-2765 

distribution  of  piHx^eeds  of  sale,  etc.,  in  such  proceedings Sf788 

in  proceedings  to  compel  payment,  etc.,  by  testamentary  trustee 2805 

on  settlement  of  account  by  testamentary  trustee 2810,  2811 

conti-oversy  arising  on  hearing  in  settlement  of  such  account,  how  determined,  2812 

for  revocation  of  letters  of  guardianship 2838-2886 

on  application  for  ancillary  letters  of  guai^dianship 2839 

__  (See,  also,  Tbial.) 

JUUH: 

person  sued  as,  can  only  be  arrested  for  personal  act 666 

of  judgment  debtor  entitled  to  redeem  from  sale  on  esecution 1447 

may  maintain  action  for  partition  of  devised  property,  on  establishing  devise  to 

be  void 1537 

damages  recoverable  against,  in  action  by  widow  for  dower 1600 

aliening  land,  liability  of,  to  widow  in  action  for  dower 1603 

when  may  maintain  action  for  waste 1652 

probate  of  heirship  ;  general  jurisdiction  of  suiTogate's  court  as  to 2472 

of  testator  to  be  cited  on  probate  of  will,  when 2615 

heir,  etc.,  may  apply  to  surrogate's  court  for  probate  of  heirship 2654 

citation ;  appearance  of  persons  interested 2656 

what  facts  to  be  ascertained ;  decree  thereupon 2666 

decree  to  be  recorded ;  effect  thereof 2657 

petition  to  vacate  or  modify  it '. 2658 

vl. ;  when  granted 2659 

action  by  creditor  against,  for  debt  of  decedent.    (See  Crbditor.) 

of  absentee,  how  far  bound  by  acts  of  temporary  administrator 2676 

though  not  cited,  may  contest  application  for  sale  of  real  pro]ierty  of  decedent. .  2766 

when  may  interpose  counter-claim  to  judgment  recovered  against  executor 2767 

when  purchaser  or  mortgagee  of,  not  affected  by  sale  of  real  property  of  dece- 
dent for  debts 2777 

action  by,  for  re-imbursement  on  subsequent  discover^'  of  assets. 2801 

HHHKTIVIBR  OOUNTT: 

jail  liberties  for 146 

BBRBAFTBR: 

refers  to  what  time 8843,  sob.  23 

BBRBTOFORB: 

refers  to  what  time 3343,  sob. 


1 

action  or  spedal  proceeding  relating  to  animals  straying  npcm.    (See  Stratb.) 

BOUDAT : 

leval,  when  excluded  in  computing  time 788 

siJe  under  mortgage  foreclosure  by  advertisement  not  to  be  on  public 2893 

what  days  are  included  in  the  term  **  public  holiday "  as  used  in  the  new 
revision • • 3343,  sub.  21 
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exemption  of,  from  ezecation.    (See  BzBMFnoy  vbqm  BiMJunuv.) 

HOnSBHOIiDBR : 

surety  to  recognizaxice  taken  on  certiorari  must  be 2046 

exemption  of  property  of,  from  execution.    (See  EuucpTioir  from  ExBOunoir.) 

HUDSON,  MAYOR'S  COURT  OF  i 

is  a  court  of  record 3 

civil  jurisdiction  prescribed 8196 

pending  actions  to  be  transferred  to  supreme  co\u*t 3197 

id. ;  papers  to  be  transmitted  to  county  clerk 3198 

power  of  supreme  court  in  actions  so  transferred 8199 

proceedings  in  case  of  Judge's  disability 3200 

service  of  subpoena 8201 

jurisdiction,  etc.,  of  judges,  in  certain  actions,  not  affected 8209 

(See  Mayor's  Court.) 


not  proi)er  party  to  action  affecting  separate  properly  of  wife 450 

when  husband  and  wife  may  be  witnesses  for  or  against  each  other 828 

may  not  be  witnesses  for  or  against  each  other  in  certain  cases. 831 

in  partition  wife  may  release  to  husband  inchoate  right  of  dower 1671 

action  to  annul  marriage,  on  ground  former  one  is  living 1743 

when  may  maintain  action  for  divorce 1756 

a  separation 1762 

Borviving,  action  by  creditor  of  deceased  against.     (Sec  Crbditor.) 1837 

not  included  in  toi*m  <*next  of  kin  *' 1870 

may  apply  for  appointment  of  ti*u8tees  to  take  care  of  property  of  imprisoned 

wife 2220 

proceedings  against,  to  compel  discovery  of  tenant  for  life 2802 

to  have  notice  of  amplication  for  api)oin1inent  of  committee  for  wife 2325 

to  be  cited  on  application  for  probate  of  will 2615 

may  proceed  against  executor,  eto.,  for  not  setting  apart  exempt  property 2720 

decree  as  to,  on  judicial  settiement  of  account 2721 

must  be  cited  on  application  for  general  guardian  of  infant  married  woman  ....  2824 
action  by  creditor  against  deceased  debtor's  husband.    (See  Crbditor.) 
as  to  matrimonial  actions.    (See  Marriagr  ;  Ditorcb  ;  Sbparation.) 

I. 

mors,  ZjUnahos,  etc.: 

superior  city  court  has  care  of  person  and  property  of 263 

county  court  has  care  of  person  and  property  of. 840 

effect  of  insanity  on  limitation  of  action.     (See  Limitatioit  of  Aotiok.) 

service  of  summons  on 426-429 

appointment  of  special  guardian  ad  litem  for,  when  defendant 428 

cannot  be  arrested  in  an  action 554 

m>en  commission,  eto.,  cannot  issue  where  adverse  party  is 896 

tune  of  lunacy  not  considered  part  of  the  time  limited  for  certain  motions  to  set 

aside  judgment 1291 

committee  of,  may  apply  to  court  for  authority  to  agree  to  partition 1590 

contents  of  petition  on  such  application 1591 

court  may  authorize  such  agreement 1592 

effect  of  releases  executed  thereunder 1593 

action  to  compel  the  determination  of  a  claim  to  real  property  cannot  be  main- 
tained against 1838 

action  to  annul  marriage,  by ••••  ....1743-1748 

issue  of  such  marriage  when  entitled  to  succeed 1749 

how  next  friend  of,  allowed  to  sue  in  action  to  annul  marriage 1755 

duty  of  court  as  to  safe-keeping,  maintenance  and  education  of 2320-2321 

action  to  compel  conveyance  of  real  property  of 2345 

who  may  maintain  such  action 2346 

judflrment,  effect  thereof. ., 2347 

submission  of  controversy  to  arbitration  cannot  be  made  where  one  party  is ... .   2365 
effect  of  appointment  of  committee  for,  wpon.  proceedings  to  submit  controversy 

to  arbitration ;  proceedings  thereupon 2382 

Mrvice  of  citation  upon,  in  surrogated  courts. 2528,  2527 
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special  guardian  01,  in  sach  court,  when  to  be  appdnied •'• 2580 

id. ;  notice  of  proceedings  to  appoint ,  ••••  2681 

tesdmony  taken  on  probate  of  will  may  be  used  on  hearing  for  revocation  of 

probate  when  witness  has  become 2661 

not  included  in  definition  of  "lunatic" 8343,  sob.  15 

application  to  sell  real  property  of^  and  application  for  appointment  of  commit- 
tee.     (See  COMKITTBS  OF.) 

IMBfATERI  AL : 

issues  need  not  be  tried 975 

IMPZSACHMBNTS^  COURT  FOR  THB  TRTATi  OF: 

isacouH  of  record » • 2 

not  governed  by  general  rules  of  practice '^ 17 


action  to  annul  marriage  on  groond  of •  •••.1743,  1762,  1763 


for  criminal  contempt 9 

non-payment  of  mterlocutory  costs,  when  allowed. 15 

non-^yment  of  money  adjudged  due  on  contract,  etc,  forbidden 16 

effect  of,  on  limitation  of  action  for  real  property 375 

certain  addons 392,    395 

on  criminal  charge  of  principal,  when  bail  relieved  on  account  of 600 

of  witness,  for  contumacy 665 

time  of,  not  considered  part  of  time  limited  for  certain  motions  to  set  aside 

judgment 1291 

Miction  to  determine  claim  to  real  prox)erty  cannot  be  brought  against  defendant 

during 1688 

action  to  determine  dower  right  cannot  be  brought  against  widow  during 1647 

one  admitted  to  jail  liberties  deemed  to  be  imprisoned 2188,  2200 

second,  on  same  execution,  after  discharge,  is  not  allowed 2218 

punishment  of  contempt  by 2265 

(See,  also,  Contbmft.) 

of  executor,  etc.,  when  ground  for  summary  revocation  of  letters • 2691 

for  criminal  contempt  before  justice  of  the  peace 2871-2874 

yrhen  party  unable  to  endure  confinement,  may  be  discharged  from,  by  New 

York  marine  court 8168 

of  defendant  arrested  in  marine  cause,  and  not  bailed 3183 

xmder  execution  against  the  person,  on  judgment,  in  certain  com-ts,  in  favor  of 

woman,  for  services 3221 

persons  exonerated  from,  when  may  be  required  to  file  security  for  costs 3269 

care  of  property  of  criminal  during.     (See  Prisoner.  ) 

discharge  of  insolvent  from.    (8^  Iitsolvbnt  Debtor,  Bzbmftiov,  etc,  from 

Arrest  or  iMPRiaoKMRifT.) 
discharge  of  judgment  debtor  trom^  on  execution.    (See  JiTDOiaDiT  Dbbtor.) 

(See  Certiorari  ;  Habeas  Corpus  ;  LiiaTixioira.) 

IMPROVBMENT8 : 

permanent,  made  by  defendant,  when  may  be  setoff  against  damages  m  eject- 
ment    1631 

made  after  husband's  death,  not  to  be  included  in  damages,  in  action  for  dower,  160O 

made  after  alienation  by  husband  not  to  be  included  as  damages,  in  action  for 
dower 1601 

to  be  considered  in  admeasurement  of  dower.  • •••.......   1609 

INCUMBRANCBR : 

when  barred  by  filing  of  notice  of  pendency  of  action •  ••••167(K1671 

(See  Ijdbh,  C^bbditor.) 

INDUMNITORS : 

when  Bubstituted  for  officer  making  levy,  in  action  against 1421-1437 

INDBMNiry.    (See  UiTDBRTAiUKa.) 

INDICTMRNT : 

for  offence,  not  baiTed  by  punishment  for  contempt •••  18 

when  court  may  order  one  in  close  custody  under,  to  be  produced 165 

one  punished  for  a  contempt,  still  liable  to • 2287 
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Mle,  etc,  of  proiMr^  at  soperior  d^  court  ham  JinkdictMm  «f  pffOoaeAi^  §3r«    963 

county  cooH  has  junadiction  of jproceedQngB  to  eeUpnjpei^      SIO 

effect  of  infanc^r  on  limitation  olactionfl.    (See  laMirAnov  of  Aohok.) 

defendant^  service  of  aununonfl  upon • 49S'4S8 

right  of,  to  bring  action 4G8,  1686 

Slaintiffy  appointment  of  gnardiaii  for 469,    470 
efendanty  must  appear  by  guainlian ;  appointment»  etc 471»    47S 

defeodABt  temporarily  abeent,  guardian  for « 473 

party,  guardian  for,  must  cive  security ; 474-476 

defendant,  guardian  for,  when  liable  for  coeta •••     477 

under  fourteen,  cannot  be  arrested  in  an  action ••••     664 

may  be  eiamined  by  court  to  ascertain  capacity  as  witness •••.     860 

open  commission,  etc.,  cannot  issue  where  adverseparty  is. •••.     896 

reference  by  consent  not  made  of  eeone  where  derondnit  !&.«•.• lOlS 

cannot  be  trial  juror 1027, 1079,  11J6 

judgment  agunst,  not  to  be  taken  imtil  20  days  after  guardian  appointed 1218 

consent  of  siurogate  required  before  acticHi  I6r  partition  ca&  be  brought  by ; 

Ju^pientin  such  case 1534 

^oanuan  ad  litem  for,  in  x)artition«  appointed  only  by  ooTirt« 1685 

in  partition,  court  must  ascertain  nghts  of  parties  before  judgment,  when 

defendant  la 1545 

disposition  of  share  of,  in  proceeds  of  partition  sale .•••••   1581 

compensation  to  equalue  partition  cannot  be  awarded  against,  except,  etc 1687 

guardian  of,  ma^  &pply  to  court  fbr  authority  to  agree  to  partition. 1500 

contents  of  petition  on  such  application. 1591 

court  may  authorize  such  agreement : ••   1592 

effect  of  releases  executed  thereunder   •••  lb9$ 

coUufidve  recovery  of  dower  against,  not  to  prejudice  rights  of. 1605 

action  to  determine  claim  to  real  property  cannot  be  maintained  against 1638 

dower  right  cannot  he  brought  against  widow,  who  is 1647 

may  bring  action  for  waste  against  guardian 1658 

guardian  or  trustee  for,  holding  over,  etc,  when  to  be  deemed  trespasser ; 

action  against 1684 

may  mainuiin  real  action  in  his  own  name 1688 

action  to  annul  marria^  by 1742,1743,1744,  1755 

guardian  ad  litem  for,  m  action  against  executor  for  legacy 1820 

action  by  creditor  a^nst  heirs,  etc,  not  delayed  by  imiuicy  of 1858 

apnptication  on  behau  of,  for  trustee  to  care  for  proiierty  of  criminal  during  con-  ^^ 

onement 2220 

action  to  compel  convevance  of  real  property  of.. 2345 

who  may  maintain  snch  action 8348 

Judgment,  effect  thereof 2347 

apimoatical  to  sell,  etcn  real  property  of;  in  what  cases. 2348 

by  whom  may  be  made 2349 

contents  of  petition  for 2350 

bond  of  gufuxiian,  on 2352 

how  such  bond  prosecuted 2353 

reference  to  inquire  into  application 2354 

final  order  on  report  of  referee 2355 

report  of  sale,  etc 2356 

cntain  sales,  etc.,  prohibited 2357 

effect  of  convevance,  etc 2358 

proceeds  of  sale  to  be  deemed  real  property 2860 

deemed  a  ward  of  court,  from  commencement  of  snck 

proceedings 2360 

disposition  of  proceeds  of  sale;  accounting 2361 

pariicular  estates,  when  included  in  sale 2869 

ld.|  when  belonging  to  infant,  etc 2363 

debts  of;  to  be  paid  equally 2864 

submission «.   controversy  to  arbitration  cannot  be  made  when  one  party  is. ...  •  2365 

application  on  behalf  of,  for  change  of  name 2414 

general  jurisdiction  of  surrogateis  court  as  to 9472 

proviaons  oonceniing  jmisdictioa  of  such  court 2478-9482 

•ervice  of  citation  upon • 9598,  9627 
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espwaal  goMriian  i^  bx  mxk  ooft^  3680»  2631 

child  of  absentee  may  be  provided  for  by  temporary  adniiiiiHtrator 2677 

m&y  compel  executor  to  account 272$ 

diB&ibutiye  share  of  infant  in  estate  of  decedent,  how  disposed  of 2746»  2811 

share  in,  in  proceeds  of  sale,  in  proceedings  for  sale,  etc.,  of  real  property  of 

decedent  for  payment  of  debts 2796 

appointment  of  general  gtiai<dian  for ;  power  of  surrogate's  court 2821 

surrogate  may  mreot  as  to  infuit's  maintenance 2846 

guari&an  ad  Htem  must  be  appointed  for  in&nt  plainti£f  in  action  before  justioe 

of  the  peace 2887 

id.;  for  infant  defendant 2888 

costs  against  infant  plaintiff,  how  payable,  etc , 8249 

when  may  be  ]*equired  to  file  security  for  costs 8268-8270 

for  appointment  of  general  guardian.    (See  Guabdiah,  GsirsBAL.) 

for  accounting  of  guardian.    (See  Acoouin'.) 

as  to  guardian  for,  appointed  by  will  or  deed.    (See  Qvaxdux  bt  Will  ob 

Dbbd.) 

mrOHMATZON: 

proceedings  by,  in  nature  of  quo  wBrranto»  abolished 198& 


common,  action  by,  Ibr  penalty  or  forfeiture 1894-1898 


definition  of,  as  used  in  chapter  on  surroffates'  courts 261^  sab.    13 

(See  £8rB.) 

ZHHUMAN  AND  CRT7BL  TRBATBSENT:    (See  Sbpabaxiov,  Aonov  fob.) 

IMJUJICTiON: 

I     against  suin^,  etc. ;  effect  of,  on  limitation  of  action •  406 

writ  ot,  abolished,  and  order  substituted 603 

where  plaintiff's  right  to,  depends  on  nature  of  action 608 

depends  on  extrinsic  &cts 604 

restraining  State  officers,  restrictions  on 605 

such  injunction  only  granted  by  supreme  court,  at  general  term,  and  on  notice. .  605 

by  whom  order  granted,  in  other  cases 606 

proof  necessary  to  procure 607 

at  what  stage  of  action  granted 608 

notice  of  application  for,  when  required • 609 

defendant  may  be  enjoined,  pending  an  application  for 609 

order  must  recite  grounds ;  service  thereof. 610 

aecurity  on  staying  proceedings  in  certain  actions,  before  trial 611 

aftertriai 612 

to  stay  proceedings  on  money  judgment,  granted  only  on  undertaking  and  pay- 
ment into  court (!ilS 

dimositionof  such  money 614 

nnaertaking,  canceled,  etc.,  on  dedsion  against  party  obtaining 615 

after  verdict^  etc.,  in  ejectment  or  dower,  undertaking  ui)on 616 

damages  on  vacating,  in  such  case,  include  waste 617 

undeHaking  in  lieu  of  deposit,  on  granting 61^ 

both  undertakings  may  }m  contained  in  same  instrument 61ft 

in  certain  cases  deposit  aiid  undertaking  dispensed  with 619 

undertaking  required  in  all  cases,  except  where  otherwise  prescribed 620 

special  cases  excepted  from  above  provisions 621 

damages  by  reason  ot  how  ascertained 62ft 

sustained  by  third  person,  by  reason  of 624 

action  on  undertaking  given  onobtaimng. 625 

api^ication  to  vacate  or  modify,  without  notice 626 

upon  notice 627 

when  prior  motion  to  vacate,  etc.,  not  to  prejudice  subsequent  application 628 

new  imdertaking  ma,y  be  required  upon  application  to  vacate,  etc 629 

motion  relating  to,  effect  of  v^fied  answer  on 680 

arrest  and  attachment,  when  not  granted  together 719 

application  to  obtain,  vacate,  etc.,  how  soon  decided 719 

defendant  interposing  a  counter-claim  entitled  tb  a  provisional  remedy 720 

time  of  stay  by,  is  not  a  part  of  ten  years  to  which  uen  of  Judgment  is  limited. ,  1265 
cannot  be  granted  ia  oontrovenBy  sabmitted. • 1281 
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IMIUMUTION—  OoMmmAs 

time  of  stay  by,  etc.,  is  not  murt  of  time  limited  for  IflBoe  of  exeonfum 13SS 

oitler  to  restram  defendant  mun  oommittin^  ivaste  during  pending  action 1681 

temporary,  in  action  a^^ainst  corporation 1787 

in  action  to  annul  corporation 18Ol-180ft 

8ta>dn^  actions  by  creditors  a^nst  corporation 1806 

requisites  of,  a^^onst  corporations  in  certain  cases 1809 

\vhcn  party  may  be  restrained  from  setting  np  or  impearjiing  devise 1866 

may  be  issued,  m  judgment  auditor's  action  to  compel  discovery  of  properhr. .  1876 
in  action  to  charge  ju<^ment  upon  property  of  defendants,  jointly  ini&bted,  bui 

not  Bcrved 1940 

in  action  against  usurper  of  corporate  franchises 1956 

^hcn  actions  by  other  parties  stayed  in  action  by  the  people 1970 

people,  public  officer,  etc.,  not  required  to  give  security  to  obtain 1990 

when  granted  to  stay  summary  proceedings  to  recover  possession  of  land 2265 

in  supplementary  proceedings,  restraining  transfer,  etc.,  of  property 2451,  2453 

surrogate  may  enjoin  executor,  etc 2481 

certain  provisions  as  to»  not  applicable  to  actions  in  New  York  marine  court ....  3160 

amount  of  costs  for  procuring  order  of 3251 

application  of  certain  provisions  concerning,  on  and  after  September  1, 1877. .  •  •  8347 


toperson  or  property,  limitation  of  time  to  sue  for S83-383 

proof  of  mitigating  circumstances  in  action  for 535 

arrest  in  action  for 549 

willfbl,  woman  may  be  arrested  in  action  for / 553 

to  person  or  property,  action  for,  may  be  brought  before  justice  of  the  peace. . .  2863 
in  action  for,  to  person  or  property,  in  justice's  court  defendant  may  be  arrested,  2895 

id. ;  when  may  be  brought  in  district  couH  of  New  York 8215 

id. ;  when  may  be  brought  in  justices'  courts  of  Albany  and  Troy 8228 

definition  of  '^personal  injury*^  and  "injury  to  property" 3343^  sob*      10 


justice  of  the  peace  who  is,  has  no  power  or  jurisdiction,  except,  ete ••  •••• 

as  to  foreclosure  of  lien  of,  upon  chattel.    (See  Chaitbl.) 

INQUS8T : 

cannot  be  taken  for  want  of  affidavit  of  merits,  when  answer  verified ••     960 

INQUIR7,  WRIT  OF.    (See  Wbtf.) 

INQUISITION : 

as  to  appointment  of  committee  for  lunatic,  etc    (See  Comamm.) 
on  writ  of  aasessment  of  damages.    (See  Assbssmbht  of  Damaxs^hb.) 

(See  Shbrivf'b  Jitbt.) 

mSANITT: 

effect  of,  on  time  to  maint^un  action 876,  tSU^  896»  1991 

of  notary,  when  renders  original  protest  admissible  in  evidence 994 

(See  LiHiTAoioirB.) 

INBOL VISNC7 : 

of  corporation  for  one  year,  ground  for  dissolution  of 1786 

during  term  of  a  three  year's  lease,  is  ground  for  summary  proceedings  to  re- 
cover real  property 9981 

INSOLVENT  DBBTOR,  DI8CHAROB  OF,  FROM  HIS  DBBTS : 

who  may  be  discharged 9149 

to  what  court  application  to  be  made • 9160 

contents  of  petition  for  such  discharge 9151 

consents  of  creditors  to  be  annexed •••• 9159 

executor,  trustee,  or  assignee 9163 

acorporation 9154 

apartnership 9155 

of  creditor  does  not  affect  remedy  against  joint  debtor 9156 

of  a  pui-chaser  or  assignee  of  a  debt... ..^ 9157 

consenting  creditor  must  relinquish  security 2158 

penaJty,  if  creditor  swears  falsely 2159 

affida^dt  of  consenting  creditor. . .' 2160 

when  non-resident  creditor  to  annex  accoun^  eto 2161 

schedule  of  petitioner  to  be  annexed  to  petition 8169 

00 
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affidavit  to  be  aonezea  thereto •• 2168 

order  to  show  cause  thereon 2164 

gubiication  and  service  of  such  order 2166 
earing^  on  order  to  ehow  cause 2166 

putting  cause  on  calendar,  where  there  is  opposition  to  discharge 2167 

opposing  creditor  may  file  specifications  and  aemand  Jury  trial 2168 

1         id. ;  to  tile  proofs  if  not  named  in  schedule 2169 

proceedings  if  jury  do  not  a^ree 2170 

when  required  to  produce  his  non-readent  wife 2171 

examination  of  insolvent 2172 

when  cannot  be  discharsfed , 2173 

when  assignment  to  be  directed 2174 

assignment,  contents;  to  whom  made 2175 

designation  of  trustees • 2176 

effect  of  such  assignment •.  • 2177 

when  discharge  to  be  granted 2178 

proceedings  where  trustee  refuses  to  give  certificate 2179,  2180 

discharge  of,  to  be  recorded 2181 

discharge,  effect  of. 2182-2185 

when  discharge  void« 2186 

invalidity  of  discharge  may  be  proved  on  motion  to  vacate  order  of  arrest.. ....  2187 

debtor  imprisoned  on  execution,  who  neglects  to  apply  for  discharge,  after  notice 

from  creditor,  is  barred  from  the  benefit  of  foregoing  provisions 2217 

debtor  discharged  from  debts,  etc.,  may  be  required  to  file  security  for  costs. .  •  8269 

XHSOLVENT  DBBTOR,  BXBBflFnOM,  STO.  OF,  FROM  ABBB8T  OR 
IMPRISONMENT: 

who  may  be  exempted  or  discharged,  and  by  what  court ,  2188 

•contents  of  petition 2189 

schedule  to  be  annexed  to  petition 2190 

affidavit  to  accompany  schedule 2191 

order  to  show  cause 2192 

hcariiig;  opposition;  trial,  etc ■ • 2193 

oixler  directing  assignment ;  assignment  pursuant  thereto 2194 

when  discharge  to  be  granted;  &ect  thereof 2195 

discharge  to  be  recorded,  etc 2196 

1         petitioner  to  be  released  from  imprisonment • .•  2197 

^        debts  not  affected  by  the  discharge 2198 

discharge  when  voia,  validity  of  now  tested • 23.99 

debtor  exempted  from  arrest  may  be  required  to  file  security  for  ooBte 8269 

IMBPUCriON : 

of  books  and  papers.    (See  Disootsbt.) 

mSFBOTOR  OF  SUBOTION : 

no  fee  to  be  charged  for  administering  oath  to • • 8289 

INSTRUMENT: 

written,  parties  severally  liable  on,  may  be  Joined. •••.464-457 

for  payment  of  money  only,  pleadings  m  action  on 534 

in  action  in  ji2stice'8  court 3941 

what  may  be  acknowledged • •     987 

IN8URANOE: 

dissolution  ofcorporation  having  power  to  make 1785 

corporation  formed  for,  exempt  from  certain  provisions  as  to  voluntary  dissolu- 
tion of  corporation 2420 

INTBRBST: 

In  action,  etc.,  disqualifies  judge 46 

does  not  disqualify  witness • 828 

effect  of  tender  on  right  to  recover 733 

judgment  to  bear 1211 

to  l^  computed  on  verdict  and  inserted  in  judgment 1235 

to  be  allowed  on  verdict  in  action  for  negligent  killing,  from  death  to  time  of 

entry  of  judgment 1904 

WTBRIiOOUTORT : 

costs.    (See  Costs.) 
Judgment    (See  JuiKnanrr.) 

81 


WIIIHBfllllUft  I II  AOOOUMT: 

de&iitionoi;  tm  meed  in  chiqpter  en  wrw^gtik^m  ^oaftB. ••••••  ••••9S14^Bab.  9 

by  order,  in  certain  cases , ,,     S20 

niTBRFSBTBR : 

of  New  York  marine  court.    (See  Marine  Cottbt  or  the  Cttt  of  New  York.) 

of  courts  of  record  in  New  York  and  Kings  counties 98, 94 

for  county  court,  Beaakms  and  surrogate's  court  in  Kings  county 300 

fbr  poHoe  court  and  justices'  courts  of  first,  second,  and  third  districts,  Brook- 
lyn; salary 8121 

for  justices' courts  of  fourth  and  fifth  districts  of  Brooklyn;  salary 3123 

id. ;  for  mxth  district  of  Brooklyn;  salary 8123 

id.;  additional,  how  appointed ;  salary 8124 

IMTIUtROGATOBIBS : 

for  examination  of  witness.    (See  Coiaassiov ;  DBFOsmov.) 

(See  COBTEMFT.) 

IMTBSTATB: 

definition  of,  as  used  in  tkifl  chapter  ooDcenung  saR«)gaAetf  oovtB***^  9S14 

1MTB.UDBR: 

into  ofiice.    (See  Uburpbb.) 

WBMTORT: 

on  attachment    (See  ArrxantaasT  of  Pbofebtt.) 

when  may  be  contradicted,  in  action  against  executor 1833;  1834 

executor  not  chargeable  with  debt  stated  in,  unless  he  has  collected  same,  etc,  1833 

1884 

committee  of  lunatic,  etc.,  to  file  annually 2341,  2342 

proceedings  to  compel  executor,  etc.,  to  make  and  file 2716^  2716 

and  account  of  general  guardian  to  be  filed  yearly  in  surrogate's  office 2842 

affidant  to  be  annexed  mereto 2843 

must  be  annually  examined  by  Bui*i*ogate 2844 

proceedings  when  such  account,  etc.,  not  filed,  or  defective 2845 

may  be  required  of  guardian  api>ointed  by  will  or  by  deed ;  proceedings,  etc,. .  2856 
to  be  made  of  property  attached  in  justice's  court  by  constable 2909-2915 


relief  against. . : TSl  *  724 

(See  Dhfeotb.) 

IBRBIiBVANT: 

matter  nuiy  be  stricken  out 


I 

of  marriage  dissoUed  because  former  husband  or  wife,  living,  when  legitimate^  1746 

on  ground  of  idiocy  or  lunacy,  legitimate 1749 

custody  and  maintenance  of,  of  marriage  annulled  on  ground  of  fraud 1751 

legitimacy  of,   bom,  etc.,  before  action,  when  not  alTected  by  judgment  <^ 

divorce 1759,  1760 

support  of,  pending  and  after  such  action 1759 

support,  etc.,  of,  in  action  for  separation 1766 

in  ^rtion  for  divorce  or  separation,  court  must  direct  as  to  support,  education, 

etc.,  of 1771-1772 

id. ;  when  such  judgment  or  order  enforced  by  punishment,  as  for  contempt.  •  •  1773 
bom  after  will  may  bring  action  to  recover  his  share  of  property 1868 


feigned,  abolished,  and  order  substituted 828 

presented  by  the  pleadings,  arise  when ;  kinds  of 963 

when  need  not  be  tried 975 

what  to  be  tried  by  one  judge ;  regulation  of  trial  of  in  the  supreme  court 976 

noticeof  trial  and  note  of  issue;  calendar  to  be  prepared 977 

how  arranged  on  calendar '. » 978 

how  brought  to  trial 980 

to  be  prepared  and  settled,  on  trial  by  jury,  of  action  to  annul  marriage. ; 1753 

of  action  for  divorce 1757 

when  coiporation  must  serve  with  answer  or  demurrer  copy  of  order  directing 

trial  of 1778 

03 


order  settlings  nnpocoflnary  io  actioa  to  v«cal>  lettawi  yateni  ••• 1958 

for  QBurping  an  office  or  fraochiae 1960 

to  be  settled,  when  court  directs,  before  trial  of  opposltioii  to  inaolvenl^s  dia- 

charge  from  debts ..,.  2368 

how  to  be  settled*  for  trial  on  opposition  to  insolvent's  petition  for  exemption, 

etc.,  from  imprisonment 2193 

when  to  be  joined  in  justice's  court 2984 

when  deemed  to  have  been  joined  in  appellate  court  on  appeal  from  justice's 

judgment 8071 

(Bee  IssuB  or  Fact;  Isbus  of  Liiw.) 
1S8UB  OF  FACT: 

order  for  trial  of. .. , ••• 823 

how  it  arises 964 

must  be  tried,  unless,  etc • • 965 

issue  of  law  and,  arising  in  same  action,  how  disposed  of •••966»    967 

must  be  tried  by  a  jury,  when •••.  ••••  •••...     968 

the  court,  when 969 

when  trial  by  jury,  of  specific  questions  of  fact,  must  and  may  be  ordered,  •  970,    971 

notembracedm  such  oraer,  how  tried 972 

foreffoing  provisions  applied  to  counter-claim,  when 974 

at  what  terms  to  be  tried , 976 

notice  of  trial  and  note  of  issue 977 

order  of,  on  calendar 97ft 

issue  of  law  haa  preference  over,  when  no  jury  hi  attendance 979 

trial  of  by  court  of  referee lOCNS,  1026 

dedaonof  court,  or  report  of  referee  on  trial  of 1022 

trial  of  by  special  jury J063 

mode  of  trial  by  jiiry 1190 

and  of  law  arismg  in  one  action ;  court  may  order  severance,  etc 1220 

judgment  on 1221-1223 

triable  byjury  in  action  for  partition 1544 

how  settled  and  tried,  in  action  to  annul  marriage 1758 

for  divorce 1757 

when  arise  and  how  triable  on  return  to  mandamus ...2079,  2083,  2084 

court  may  order  them  to  be  tried  by  a  jury,  on  application  for  writ  of  prohibi- 
tion   , 2099 

in  action  in  justice's  courts  txialof  by  justice 2989 

by  a  jury 2990-8009 

costs  when  issue  of  law  and  of  fxjcX  are  joined  and  latter  remains  undisposed  of^  8232 


costs  when  several  iaraee  of  ftct  joined 8284 

nSUB  OF  ZaAWi 

in  superior  court  of  Buffido  must  be  tried  at  general  term 297 

arises  only  on  demurrer 964 

must  be  tried,  unless,  etc 965 

and  of  fact  arising  in  same  action,  how  dlE^KDsed  of 966,    967 

must  be  tried  by  the  court 969 

at  term  held  bv  one  judge  only,  except,  etc 976 

order  of,  on  calendar 978 

preference  of,  over  issues  of  iact,  when  no  jury  in  attendance 979 

may  be  tried,  in  what  county 990 

decisdonof  court  or  referee  on  trial  of 1021 

and  of  fiust  arising*  in  one  action ;  courtmayorder  severance,  etc 1220 

judgment  on 1221-1233 

£nal  judgment  after  Interlocutory  judgment  on 1222,  1223 

npon  alternative  writ  of  mandamus,  when  must  be  tried  at  general  term.  •••...  S086 
•OfltB  when  issueef  lact  and  law  are  loined  and  former  is  not  diqpoied  of.«.^S83^  8288 

(See,  also,  Dbmobbbb.) 

J. 


cngtody  of  civil  priaoofin  in.    (See  Pbisohsb.) 

prisoner  may  be  conveyed  to,  through  another  county  •«••  ••••••••••••  ••••118^  119 

for  civil  prisonera  in  New  York,  to  remain  the  same •••• 120 

In  other  ooooiiQa  to  t«mAinth0flAino  until  changed*  ••••••  •••«  ,• 121 


nCDEZ. 

9MSh^OoiMimed:  Saancnr. 

gberiff  m&7  use  either  of  eevonlfaals ••••••••  ••••••  ••••  •« 123 

civil  aiid  criminal  priflonere  to  be  Kept  Beparate ••••••••••••• •••••    ISS 

male  and  female  priaoners  to  be  kept  eepaprate • •••«  •••« ....    124 

physician  ;  how  appointed,  etc •.  ..•• , ISS 

removal  of  sick  pnaoners  to  hospital,  from 127 

sale  and  use  of  hquorein,  regxilated 1^-130 

eervdce  of  papers  on  prisoner  in 131,    133 

prisoner  committed  by  United  States  courts,  received  Into 133 

changfeof^  when  unsafe,  destroyed,  etc 135-144 

provisions  as  to  jail  liberties  in  case  of  such  change 12^140,    142 

revocation  of  such  change,  and  its  effects 136,  141-144 

removal  of  prisoners  in  case  of  fire 143 

liberties  of.    (See  Jail  Libbrtdss.) 

place  of  sheriff^s  imprisonment  deemed  a 17$ 

and  prisoners,  to  be  delivered  to  new  sheriff. «••.     184 

such  delivery,  how  enforced 18S 


duty  of,  when  jud^fment  debtor  imprisoned  on  Justice's  ezecation 809S 

must  discharge  prisoner  on  execution  upon  Justice's  Judgment,  when 3084 

penalty  upon,  for  not  discharging  such  prisoner BOSS 

when  affidavit  of  debtor,  adefence  to,  m  action  for  an  escape 8038 

JAIL  LIBBRTIES: 

incase  of  temporary  change  of  jail 138-140^    1^ 

in  the  several  counties,  what  are 145,    146 

how  laid  out 147 

copy  of  designation  of,  to  be  kept  posted  in  JalL 143 

who  are  entitled  to 14^ 

bond  for.    (See  Bond  for  Jail  Libbbtibs.) 

departure  from,  is  an  escape 155 

prisoner  for  contempt  or  misconduct  not  entitled  to 157 

escape  from,  sheriff^s  liability  for 158,    15^ 

one  committed  for  violation  of  order  forbidding  waste,  not  entitled  to 1444 

person  who  has  been  admitted  to,  is  deemed  imprisoned,  when 2188,  2900 

judgment  debtor  imprisoned  on  execution  upon  justice's  Judgment  for  penalty, 

eto.,  not  entitled  to 80S2 

defendant  imprisoned  under  execution,  on  Judgment  of  certain  courts  Iq  favor 

of  woman  for  services,  is  not  entitled  to 8221 

JOniDER: 

of  plaintiff  with  sheriff,  in  action  to  recover  attached  property*  etc 677»    679 

(See,  also,  Attachmbnt  of  Pbopestt.) 

of  defendants  in  action  by  creditor  against  heirs,  eto 1888, 1839,  184^ 

improper,  of  party,  not  a  defence  in  action  against  persons  engaged  in  trans* 

portmg  passengers,  eto.,  unless 1946 

of  grievances  in  alternative  mandamus 2076 

of  iwrties.    (See  Pabtt.) 

of  causes  of  action.    (See  OAraa  of  Actiob.) 

JOnVT  DEBTORS : 

Jurisdiction  of  superior  dty  courts  as  to. ••••  ••••  •••• 265 

consolidation  of  actions  against 819 

confession  of  Judgment,  bv,  how  enforced ;  when  not  abar  to  adion 1278 

Judgment  affadns^  when  all  not  served 1932 

effect  of  sucn  judgment 1938 

execution  thereon;  indorsement 1934 

execution  against  person  and  property  0^  how  enforced 1985 

such  judgment,  howdocketea;  effect  of  docketing 1986 

action  to  charge  Jud^ent  upcm  property  of  ddendafits  not  personally  sum* 

moned ;  compUunt  m  such  action 1937,  1988 

answer  in  such  action ;  defenses  and  counter-claims 1989 

provisional  remedies  in  such  action ••••  1940 

Judgment  and  execution  in  such  action.... • ••  ..•.  IMl 

may  compound  separately  with  creditor. • ..• .,,,  1942 

modeof  compomu&ngi  effect  of  release ••••••••  • 1942 

satisfaction  of  Judgment  thereby •••  ••••  ••••  ••• 1943 

rights  0^  not  ietoMed»  not  affected  by  composWon  > » ♦ . .  •• 1944 


INDEX. 

HBBTORS^  CoTiHnued  f  SBonoK 

action  a^nst,  engaged  in  trajagporting  paaBengqrs  or  property 1946 

whem  parner  not  sued  remains  liable 1946 

^ect  of  consent  to  insolvent's  dischai-ge,  where  petitioner  is  joint  debtor 2156 

-*       mpplementary  proceedings  on  judgment,  where  some  of  the  defendants  not 

personally  served 2461 

Jadgment  of  justice  of  the  peace  against,  and  docketing  thereof ^  • . . .  3020-3021 

oertain  provimons  concerning,  apply  only  after  September  1, 1880. . . .  f 3347 

JUUNT-STOOK  ASSOCIATION  I 

when  deemed  vdthin  jurisdiction  of  superior  city  court 263,    264 

county  coui*t 341 

(See  Association;  Corpobatioit.) 

JdNT  TENANTS: 

separate  action  of  ejectment  maintainable  by  one  or  more  of 1500 

actual  ouster  to  be  proved  in  action  of  ejectment  between 1515 

when  action  of  ejectment  against,  may  be  sevei*ed 1516, 1517,  1519 

cf  estate  of  inheritance,  etc.,  may  maintain  action  for  partition 1533 

cf  vested  remainder  or  reverraon  may  maintain  action  for  partition 153& 

claiming  by  heirship  may  maintain  action  for  partition,  wnen,  etc 1537 

guardian  of  infant  who  is,  may  agree  to  partition ;  proceedings 1590-159S 

action  for  waste  may  be  maintaineid  by ;  judgment  tnerein 1656-1659 

may  maintain  action  to  recover  just  proportion  of  real  property,  against  co- 
tenant 1669 


of  inferior  court  may  be  punished  for  misconduct 14 

convention  of  judges  to  make  general  rules  of  practice 17 

yacancy  or  change  in  office  of,  or  re-election,  etc.,  not  to  produce  discontinuance,      25 

out  of  office  may  settie  case,  etc.,  or  make  return , 25 

may  adjourn  a  term  of  court 34 

proceemngs  on  his  failure  to  appear  on  adjourned  day 36  *  86 

may  in  certain  cases  change  place  of  holding  courts ...•40,  41,      49 

not  to  sit  where  a  party,  or  interested,  etc 46 

decide  where  he  has  not  heard  argument,  except,  etc 46 

be  interested  in  costs  of  action,  etc.,  in  his  court,  etc 47,      49^ 

in  general,  not  disqualified  by  residing  in  locality  interested 49 

not  to  practice  in  certain  cases 49,      50 

partner  or  clerk  of^  not  to  practice  in  certain  cases • 49,      50» 

not  to  take  fees  in  certain  cases 51 

disability  of,  in  special  proceedings 52,      59 

Bubstitution  of  one  for  another  in  case  of  lattei^s  disability 52,      59 

of  court  of  record,  to  ffie  certificate  of  age,  etc 54 

violating  law  as  to  attorneys,  in  New  Yo&  and  Kings  counties,  guilty  of  misde- 
meanor         64 

to  be  furnished  with  copy  of  stenographer's  notes 95 

mufltsubscaibe  order  of  arrest 661 

warrant  of  attachment •••••     641 

order  for  payment  of  money  must  be  subscribed  by 751 

written  direction  of^  an  order ; 767 

what,  may  make  orders  out  (tf  court  without  notice 772-779 

oaths  may  be  taken  before , 942. 

sabpcBnain  oertain  cases  before,  how  issued  and  served 954 

to  open  returned  commission  in  certain  cases 904,    905 

to  endorae  and  ffie  returned  commission 906 

cannot  be  referee,  in  action  in  his  own  court,  except  by  consent 1024 

may  view  property,  on  trial  of  action  for  waste,  when  and  bow 1659 

In  action  against  an  executor,  etc.,  certificate  astofkcts  required 1836 

allowing  State  writ,  must  endorse  allowance  thereon 1996 

whan  may  require  applicant  for  habeas  corpus  to  pay  charges  of  bringing  pris- 
oner up  2001 

when  may  allow  habeas  corpus  to  testify 2008,  2011 

astoiflBue  and  return  of  certiorari  or  habeas  coipus,  etc 2017-2031 

penalty  on,  for  illegally  re-imprisoning  dischargea  prisoner 2051 

wben  may  issue  warrant  to  bring  up  prisoner  alK)ut  to  be  removed ;  proceed- 

inn  thereon. 2054,  2057 

wlia^  may  take  bail  of  prisoner,  pending  appeal  in  h^beaa  corpus  or  certiorari,  206C 
Mitibority  a(  by  common  law*  to  grant  lukbeas  coxpas^  how  to  m  eiardsed 2069 

96 


mDSJL 

—  CkmtUimed: 

sumdamuB  directed  tOk  niAy  be  granted  at  geaai«lteni«..« 9069 

how  served •.  8071 

power  of,  to  stay  |^rooeeding»  and  enlarge  time  in  prooeediogB  bj  aandamnk.  9089 

when  writ  of  prohibition  directed  to,  granted • •«..  9093 

pnnifih&ble  for  contempt,  for  not  making  return  to  writ  of  prohibition •.  9096 

of  court  of  record,  determination  of  not  reviewable  on  certioraii ••••  9121 

mode  of  service  of  writ  of  certiorari  upon «...  9130 

what,  may  entertain  supplementary  proceedings 94JM»  94GI 

certificate  of,  to  entitie  party  to  costs  or  increased  coefa 324S 

definition  of  *«judffe" 3343,  sub.  3 

this  act  does  not  aSect  designation  of,  imder  existing  laws. • 3383 

writ  of  prohibition  to.    (See  PBOHiBinoir.) 
punishment  by,  for  a  contempt.    (See  Contbupt.) 

(Uee  Tftlh  of  thb  Dmnmnr  OovaatB.) 


for  money  on  contract,  disobedience  to,  not  jninishable  by  anert  or 

ment •••       16 

■ommary,  for  sheriff  on  bond  for  jail  liberties 16ft<*164 

final,  appeal  to  court  of  appeals,  m>m 19(0^    191 

interlocutory,  review  of,  by  court  of  appeals 190^    191 

absolute,  when  ordered  by  court  of  appeaJs •.««••     191 

county  court  has  jurisdiction  of  action  upon » ••••••     840 

of  court  of  recoro,  presumption  of  payment  of 876-919 

decree  of  surrogate's  court  of  the  State,  when  presumed  paid 879-878 

or  decree  of  court  not  of  record,  limitation  of  action  on. ••     883 

reversal  oU  on  appeal,  effect  on  limitation  of  action ••«     405 

by  default,  when  special  application  to  be  made  for •••     419 

when  may  be  taken  without  application  to  the  court 420 

where  summons  served  by  publishing,  etc. ,  when  defence  allowed  alter • .    445 

may  be  taken  against  one  or  more  defendants  severally  liable 456 

when  demand  and  counter-claim  are  equal  or  unequal 803-004 

for  plaintiff,  on  admission  of  part  of  his  claim ,     511 

for  excess  over  countexM^laim • 513 

aiK)n  failure  of  plaintiff  to  reply •••••     $15 

for  plaintiff,  controversy  between  defendants  not  to  delay 521 

of  court  of  inferior  Jurisdiction,  how  pleaded •••     §33 

en  fHvolous  pleadings 537 

foreign,  when  does  not  affect  right  to  arrest •     553 

how  satisfied  after  dejiosit  in  lieu  of  bail ••••     185 

eecurity  on  staying  proceedings  after • tl3 

when  forced  only  against  attached  property 707 

where  attachment  has  issued,  satisfaction  of. 706 

requiring  delivery  or  conveyance  of  property ;  how  enforced • 718 

deiects  cured  by ;  not  avoided  by  failure  of  referee  to  be  sworn .•     731 

obtained  by  mistake,  etc.,  relief  from 734 

roll,  memorandum  of  tender  and  acceptance  to  be  annexed  to « 734 

against  defendant,  on  offer  to  allow •••     738 

on  offer  by  plaintiff 739 

entry  of,  m  case  of  death  after  verdict,  etc «     763 

cannot  be  entered  against  party  who  dies  before  verdict^  etc ••     765 

application  for,  cannot  be  withdrawn  without  pennisBion ••     777 

flubsequent  application  to  anotherjudge,  after  refusal  ot^  fbrbidden 777 

for  uncollected  jury  fines  in  New  York 1117 

Kings  county 1156-1157 

to  be  entered  in  conformity  to  general  verdict •••  1189 

what  is  a  final • 1200 

may  be  entered  in  term  or  vacation 1903 

to  be  first  entered  at  term  held  by  one  judge 1903 

may  be  for  or  against  any  of  the  parties,  etc 1904 

taken  against  one  defendant,  and  action  proceed  aa  to  others 1905 

Ibr  or  against  married  woman,  how  rendered  and  enforced 1906 

for  plaintifl^  not  to  exceed  demand  in  complaint ••  1907 

rate  of  damages  to  be  recovered 1908 

finfiJ,  dismissing  complaint  does  not  prevent  new  action,  tuJeas^  etc 1909 

against  party  aAer  his  death»  ^9ct  of;.  mamoraDdnm  to  beentorad  iadocke^  ata^,  VfiO 
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tobeor^terest,  etc 1211 

|]y  defottlt;  in  certain  actions,  how  taken 1219 

ajnonnt  of»  how  determined  when  entered  by  clerk. • 121S 

application  to  conrt  for,  when  neces8ary»  etc. 1214 

on  application  to  court }  damans,  how  ascertained. 1215 

%>plication  for,  in  case  of  service  by  publication,  etc. ».  1216 

proof  of  attachment  and  undertaking  required  on  certain  applications  for 1217 

against  iniiant,  after  appointment  of  euardian,  etc 1218 

SBseflBment,  defendant  in  default,  wnen  entitled  to  notice  of,  etc.,  demand  of 

notice 1211> 

when  issues  of  law  and  fact  arise,  court  may  on  recovery  of  final  judgment,  etc., 

order  severance,  etc 1220 

Itnal,  how  taken  after  issues  of  fact  and  law  tried ; 1221 

interlocutory,  on  issue  of  law 1223 

powers  of  court  on  application  for,  under  last  two  sections 1228 

where  interlocutory  amimed  on  appeal 1224 

itfler  trial  by  jury  of  specific  questions  of  fact »•  •  •  1825 

reference  to  determine  specific  questions  of  fact •  .•••••  1226 

motion  for  new  trial  at  general  term  denied. 1227 

trial  of  issue  of  fact  by  court  or  referee 1228 

in  actions  for  divorce,  etc. ;  can  be  rendered  onlv  by  the  court 1229 

final,  how  obtained  after  decision  awarding  interlocutorv  judgment 1280 

interlocutory,  may  state  substance  and  dii*ect  settiement  of  final,  etc 1281 

certain  references,  etc.,  may  be  reviewed  after 1232 

motion  for,  on  special  verdict,  how  to  be  made  and  decided 1283 

on  verdict  subject  to  opinion  of  court,  how  to  be  made  aad  decided,  1284 

must  indnde  interest  on  amount  oi  decision  or  vea<dict 1285 

book  to  be  kept  by  clerk  for  entrv  of,  etc 1286 

when  may  be  enforced  by  execution 1240 

servinfif  copy  and  punishing  for  disobedienoe 1241 

real  property  sold  under,  how  aoui ;  i6rm  and  effect  of  conveyance 1242-1244 

eleiks  to  keep  docket-books  of 1245 

to  docket  on  filing  of  judgment-i*oll 1246 

must  furnish  transcripts  of;  filing  and  docketing  of  transcript 1247 

{udgment  docket  to  be  pubhc 1249 

not  alien  until  roll  filed  and  judgment  docketed 1250 

Hen  of,  on  real  property  for  ten  years  from  time  of  docketing 1251 

how  real  property  may  be  levied  upon  after  expiration  of  t^  years 1252 

Interest  in  contract  for  real  property  not  bound  by  docketing  of 1258 

lien  is  inferior  to  subsequent  purchase-money  mortga^ 1254 

certain  time  is  not  a  part  of  the  ten  years,  to  which  hen  of,  is  limited 1255 

court  may  order  lien  of,  suspended  on  appeal ;  entry  to  be  made  on  docket.  •  •  • .  1256 

from  what  time  such  order  suspends  lien  of • 1257 

how  lien  suspended  in  any  other  county • 1258 

Hen  of,  how  restored  when  appeal  dismissed,  etc 1259 

docket  of,  how  canceled 1260 

person  entitied  to  enforce,  must  execute  satisfaction  on  payment  and  request.  ••  1261 

assignor  of,  must  acknowledge  asBignment  of,  on  request 1262 

notice  may  be  filed  by  assignee  or  receiver,  in  lieu  of  assignment •• 1268 

how  satisfied  upon  retui-n  of  execution 1264 

«ntry  on  docket  of,  on  return  of  execution  unsatisfied • 1265 

when  clerk  to  satisfy  on  imyment  of  execution • 1266 

docket  of,  how  discharged  on  fiUna*  clerk*s  certificate,  etc 1267 

against  bankrupt,  how  discharged 1268 

power  of  court  of  record,  over  docket  of  its  own 1269 

aaaignments  of,  clerk  to  file  and  enter  on  docket ••.••  1270 

for  money,  provisions  as  to  docketing,  etc.,  apply  only  to. 1272 

taniemaoa  of,  without  action;  marri^  woman  may  ccmfeas 1278 

contents  of  statement  for 1274 

filing  of  statement  for ;  entry  of  judgment  thereupon 1275 

cannot  be  entered  on,  after  defendant's  death 1975 

docketing  and  enforcement 1276 

when  whole  amount  not  due;  collection  ot^  etc 1277 

by  joint  debtors;  effect  of,  etc.,. 1278 

CDSubmiflBlon  of  controversy  without  action 1281 

motion  to  set  aside  for  irregularity,  when  it  may  be  heard«  etc.... 1882 

97 


INDEX. 

motion  to  set  aside  for  eiror  m  tact,  not  arimnf  on  trial ;  by  wbom  made 12B& 

after  death  of  party 1284 

by  a  person  not  a  party ;  when  made 1285 

where  several  persons  are  entitled  to  move,  1286 

to  whom  notice  ot,  most  be  given 12S7,  1288 

how  such  notice  most  be  given 1289 

within  what  time  motion  to  be  made 1290 

time  of  certain  disabilities  not  a  part  of  the 

time  so  limited 1291 

coort  may  enforce  restitution,  where  judge- 
ment set  aside 1292 

faterlocntoiy,  reviewable  on  appeal  ftom  final 1316 

or  order  on  appeal 1317 

•iBrmed  on  appeal,  how  enforced,  etc 1319 

mode  of  cancehng  or  correcting  docket  of,  reversed  on  appeal 1321 

of  supreme  court,  on  appeal  from  county  court  where  entered 1845 

aale  under,  etc.,  to  be  at  auction,  and  in  day  time 1884 

§ar  mortgage  debt,  equity  of  redemption  canni  t  be  sold  upon  execution  on 1432 

in  action  of  ejectment,  aeainst  tenant,  must  state  amount  of  rent  in  arrear 1607 

wnen  plaintiff  fiiils  to  ap]  ly  for  severance  of  action  a^^ainst 
two  or  more  defendants  occupying  distinct  parcels,  1516-1517 

where  pkuntiff's  title  expires  before  trial 1620 

conclusive  after  trial  cf  issue  of  fact 1624 

when  vacated  and  new  tiial  ^franted. .: 1526»  1696 

by  default,  effect  of;  new  tnal,  eto 1626 

the  plaintiff 's  possession  not  changed  by  vacating  of 1629 

if  defendant  recover  judgment  restitution  of  i)0BBe8Edan 

must  be  awarded  to  him 1629 

ftr  partition,  where  plaintiff  is  an  infant,  what  must  contain 1634 

effect  of  final,  upon  parties  to 1689 

does  not  affect  one  who  is  not  made  a  party 1639 

interlocutory,  when  title  to  be  ascertained  by  court  before,  1645 

what  it  must  direct....: 154&-1649 

when  shares  may  be  set  off  in  common  by. .  1648 
where  it  directs  a  partition,  must  designate 

three  commisedoners 1649 

ftoal  Judgment  in,  must  direct  delivery  of  possession  to 

party  entitied 1668 

must  award  costs  to  plaintiff. 1569 

how  costs  collected  from  unknown  defendant 1669 

may  be  modified,  or  supplemental  rendered,  directing 

sale,  on  commissioner's  report ;  further  provimons,  U5&-1663 
interlocutory  judgment  in,  must  direct  money  to  be  paid 

into  court,  m  case  of  lien 1668 

directing  sale  must  specify  terms  of  credit 1673 

final,  in,  on  rei)ort  of  commissioners ;  effect,  ete 1657 

after  »»le,  must  be  entered ;  effect  thereof,  ete 1677-1579 

may  award  compensation  to  emialize  partition 1687 

final  or  interlocutory  in,  may  adjust  rights  of  parties  as  to 

rents  and  profits i 1589 

exemplified  copy  of,  may  be  recorded 1595 

r,  interlocutory,  for  admeasurement  of. • 1607 

final,  what  to  provide 1613 

may  be  modified  by  court 1614 

appeal  fhmi,  does  not  stay  p**:  /*<)eding8  unless  court  so  diredi^  1616 
court  cannot  direct  such  stay  if  respondent  gives  under- 
taking with  sureties <c 1616 

interlocutory  Judgment  for  sale,  when  plaintiff  consents  to 

receive  ffrosssum  for  dower  right. 1619-1624 

who  bonna  by  a  sale  thereunder •••.  1619 

after  sale,  what  to  provide,  etc. 1624 

what  to  contain ;\ 1696 

may  award  pajrment  of  d^dency  against  daftedant^  liable 

ftyrdebt >....» 1627 

no  other  action  to  recover  mortgage  debt  can  be  bioai^t 
■Hi I  laaya  at  comi^  after  eShy  oL 160 
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IfaotfUf  in  f oreclo8iire»  edfect  of  conveyance  after  sale  In,  on  final. 1632 

disposition  of  surplus  arifling  upon  sale  on 1688 

proceedings  to  be  stayed  on  pavment  of  amount  due  after ; 

Sroceedings  on  subsequent  default 1635 
en,  must  direct  sale  of  part  only  of  property ;  proceedings 

on  subsequent  default 1636 

may  direct  sale  of  all  the  property,  and  payment  of  sum  not 

yet  due  with  rebate  of  mt^st 1637 

in  action  to  compel  the  determination  of  a  chum  to  real  property,  what  must  be 

demanded 1639 

when  awarded,  etc 1640-1649 

after  joinder  of  issue  of  fact  in,  is  the  same  as  in  ejectment 1642 

when  defendant  claims  a  reversion  or  remainder  therein 1643 

when  final,  must  award  possession  and  damages  to  the  defendant 1644 

final,  for  plaintiff  in,  what  must  be 1646 

when  costenot  allowed  when  taken  by  default 164ft 

effect  of 1646 

in  action  to  determine  widow's  claim  to  dower,  where  the  plaintiff  admits  it ...  •  1648 

when  her  right  is  denied 1649 

for  waste,  should  award  treble  damages 1665 

when  should  award  forfeiture  of  defendant's  estate 1655 

against  tenant  of  particular  estate 1665>1658 

intei  lo(!utory  judgment  for  partition  entered  on  plaintiff's 

cdection 1667 

when  final  judgment  for  pai'tition  entered  therein 1658 

floal.  Inaction  of  nuisance,  what  to  provide 1662 

for  treble  damages  in  action  for  cuttmg  trees,  etc 1668 

Inaction  for  forcible  entiy  aud  detainer 1669 

when  defendant  demanding  affirmative  one,  may  file  notice  of  pendency  of 

action 1673-1674 

when  and  how  delivery  of  possession  of  real  property  under,  compelled 1676 

directing  sale  of  real  property  in  certain  actions,  must  direct  payment  of  taxes. .  1676 

id. ;  to  be  ento^  in  county  where  real  property  is  situated 1677 

sale  of  real  property  under,  how  conducted 1678 

when  action  cannot  be  maintained  to  recover  chattel,  awarded  to  defendant 

by 1691 

when  plaintiff  may  require  the  sheriff  to  replevy  chattel  before  entry  of 1694 

notice  of  demand  atf  for  return  of  chattel  by  defendant. 1735 

final  in  replevin,  what  must  contain 1728,  1730 

In  action  to  foreclose  a  lien  upon  a  chattel 1739,  1740 

to  annul  marriage,  when  establishes  legitimacy  of  children 1745 

when  to  provide  for  maintenance  of  children 1751 

not  to  be  rendered  by  default,  etc 1753 

how  far  conclusive 1754 

for  divorce,  not  to  be  taken  by  default,  without  proof. 1757 

provision  as  to  property,  etc.,  of  parties 1759,  1760 

for  a  separallon,  what  to  provide 1766,  1769 

may  be  revoked 1767 

far  divorce  or  sepamtion  must  direct  as  to  custody,  etc»  of  childreiit  1771 

1772 
may  require  security  for  support,  etc.,  of 

wife  and  children 1772 

when  enforced  by  punishment  for  contempt  1773 

r^golatioiu  TC^Mdlng*,  by  de&idt  in  matrimonial  actions. 1774 

in  action  against  corporation  on  note,  etc.,  may  be  taken,  unless  order  served 

for  trial  of  issues •• 1778 

aeqneetering  property  of  a  corporation 1784 

powers  of  a  receiver  appointed  by,  in  action  to  dissolve  a  coi^xiration 1789 

when  stockholder's  Uamnty,  declared  by,  in  action  to  dissolve  corporation 1790 

fai  action  to  dissolve  corporation .1798-1795 

annul  corporation ;  appointment  of  receiver 1801 

copy  of  roll  in  such  action  to  be  filed  and  notice  published 1808 

when  creditors  not  presenting  claims  precluded  m>m  benefit  of 1807 

director,  etc.,  can  be  suspended  or  removed  only  by  the  final 1811 

in  action  agalnat  executor,  etc.,  enforceable  affamst  decedent's  estate^  (mly  when 

lepresentanve  capacity  stated 1814 
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JUDOMBtn  ^  (hMmud : 

m  action  •grinBteiecntor,  etc,  yi^bea  two  canaeB  of  Mtian  Joinad*  nHMfc  tpeofy 

whether  a^;«iiist  defSendiat  in  repreBentati:^ 

capacity  or  individnaUv ■, 1815 

to  be  separately  docketeOy  etc 1816 

when  acme  not  served J^..   1817 

final  against  hdr  or  devisee^  effect  of \.  18S1 

against  executor  not  a  lien  upon  real  estate  of  decedent,  unless  so  made  by  iiq 

temis. 1891 

in  action  against  executor  not  evidence  oS  assets  in  defoadant's  hands •   1894 

superseded  executor;  effect  of 1880 

costs  how  and  when  awarded  against  executor lS36p  1896 

la  action  by  creditor  against  next  of  kin,  etc 1831^1840 

h^rsand  devisees. ..•.   1847 

,  h6im»etc.,'whentobesatisfiedout  of  land 18B9 

when  not  a  lien  on  land  aliened 1863 

how  taken  when  land  aliened 18M 

«Acl  oC  establishbg  win 1868 

fci  action  to  establish  will 1863-1864 

establishing  lost  or  destroved  wiH ^ • 1866 

action  to  determine  validity,  construction  or  effect  of  wilL 1866 

ftnal,  in  judgment  creditor's  action  to  compel  discovery  of  property 1873-19n 

leceiver  ma^  be  appointed  bv,  in  judgment  creditor's  action 1877 

when  collusive  one,  does  not  bar  subsequent  action  tor  penalty. 1896 

when  may  be  for  part  of  penalty  or  fonieiture 1898,  1964 

to  include  interest  on  vermct  from  time  of  killing,  to  entry  of 1904 

when  aadgnable ;  effect  of  transfer,  when  judgment  reversed*  etc*  ••••• 1919 

action  upon,  regol&ted 1913 

fci  action  against  unincorporated  association,  effect  of 1921 

against  dSendants  jointly  indebted,  when  all  are  not  served 1932-1996 

action  to  charse  defendaniain  such,  not  personally  served 1937-1941 

a^painst  joint  aebtor^  satisfaction  of  as  to  one 1943 

fci  action  for  dissolution  of  a  partnership,  and  an  accounting. 1947 

finalf  in  action  for  usurping  oflSce,  etc 1949,1963,  1966 

to  vacate  letterspatent 1969 

transcript  to  be  sent  to  county  derk 1960 

whenin  acticm  for  a  penalty  or  forfdture,  recovery  may  be  had  for  a  part 1964 

ia  action  u]^on  forfeited  recognizance 1966 

for  disposition  of  recovery  in  action  by  people  for  oonversion  of  pubUc  taaada,  1974 

1976 
notice  to  be  published  before,  In  action  by  people  to  recover  real  |iroperiy  es- 
cheated or  forfeited 1978 

effect  of,  against  unknown  defendants  in  action  by  attorney  general,  to  recover 

real  property  escheated  or  forfeited 1980 

Ibr  cosu  may  be  taken  against  the  people 1985 

elfect  and  form  of,  when  against  the  people 1986 

cne  committed  under  a  final  one,  not  entitled  to  habeas  corpus  or  certiorari ....  9016 
when  legality  of,  cannot  be  inquired  into  on  return  to  haoeas  cozpaB  or  certio- 
rari    2034 

order  for  discharge  of  prisoner,  enforced  in  same  manner  as.  * 2048 

final  order  on  mandamus  to  be  deemed  a .^ 2089 

of  body  or  officer  included  In  tenn  ''detennination,"  in  provieaons  concerning 

certiorari *. 2146 

effect  of,  directing  conveyance  by  guardian  or  committee  of  in&nt  or  lunatic  in 

action  to  compel  same 2847 

on  award  after  submission  of  controversy t.  • 2878,2880,  2389 

sale  under  foreclosure  by  advertisement  equivalent  to  saje  under • 2396 

upon  what,  supplementi^  proceedings  can  be  instituted ••••  2468 

decree  of  surrogate's  court  aocketed,  has  same  effect  as  a 2668 

when  action  on,  lies  injustices'  court 2869 

what  the  word  <' jud^ent"  refers  to,  as  used  in  this  act.. •  8348^  sobb  20 

application  of  provisions  concerning,  on  and  after  September  1, 1877 8867 

in  case  of  counter-claim.     (See  ConNTHB-cuuH.) 

demand  of,  in  pleading*.    (See  Akswsr  ;  Complaist  ;  Coobtbb-olaiii.) 

original,  how  used  to  enforce  contribution  after  sale  on  execution.    (See 

TBiBonov.) 
exemirtion  fhimaneaboto^  of  penon  attending  yonoant  to.    (SeeltanaL) 
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receiver  appointed  by,  before,  or  after.    (See  RscsiyBB.) 
for  money,  stay  of  proceedingR  on,  by  injunction.    (Bee  iNJmcnov.) 

(See,  also,  Judgmsst-Roll.) 

J1IXX3MBMT  OF  JU8TIOBS  OF  THE  PBAOB: 

when  action  on,  may  be  brought  before  justice  of  the  peace 2869 

of  nonsuit  may  be  granted  on  failure  of  plaintiff  to  appear  after  notice  ot 

'  defendant's  arrest  in  an  action  before  justice  of  the  peace 2899 

-when  defendant  has  been  arrested,  plaintiff  must  prove  extrinsic  facts  to  entitle 

himself  to  2908 

when  defendant  not  personally  served,  and  attachment  has  issued,  effect  of. ... .  2918 

final  judgment  in  action  for  chattel 2931 

on  counter-claim  injustices*  court 2949 

when  accounts  exceed  JHOO 2960 

justice's  minute  of  fine  imposed  on  defaulting  witnees  is  deemed  a 2976 

on  trial  before  justice  of  the  peace  by  default 2988 

entry  of,  by  confession 3010-3013 

of  nonsuit 3013 

upon  verdict,  etc 8014 

wnen  judgment  to  be  rendered ,^ 3016 

when  may  be  taken  for  part  of  verdict,  and  residue  remitted 3016 

against  joint  debtora 3020-3021 

transcript  of,  and  docketing  thereof. 3017,  3022,  3028 

remains  valid  as  against  the  propeHy  of  the  debtor,  though  the  latter  be  dis- 
charged from  impxjsonment 3037 

can  l^e  reviewed  only  by  appeal 3044 

final  order,  in  favor  of  xx^rson  answering  in  proceedings  relative  to  stx^ys  to  be 

deemed  a 8096 

how  taken  in  justices'  court  in  Brooklyn  when  copy  of  complaint  served  with 

summons 3126 

additional  costs  in  justices*  court  of  Brooklyn,  when,  over  $100 3129-3130 

certificate  of  justice  as  to  judgments,  in  docket-book  deposited  with  town  or 

city  derk 3145 

costs  when  not  recoverable  in  action  on 3154 

proof  of  jud^ent  of  justice  in  such  action 3156 

as  to  confession  of  judgment.     (See  Cokfb88Ion.) 
appeals  from.     (See  Afpieai^.) 

(See,  also,  Traubcrift.) 

jniMBflBNTS  IN  OBRTAIN  OOX7RTB  OF  Onma  (See  Titlhb  of  tbosb  Coubiv.) 

0%WGMBNT  OBEDTTOR: 

remedy  of,  when  compelled  to  refund  purchase-money  to  evicted  purchaser  at 

sale  under  execution 1480 

of  corporation,  right  to  bring  action  for  sequestration  of  its  property 1784 

action  by,  to  compel  discovery  of  propertv,  when  may  be  brought 1871 

to  what  county  execution  must  have  issued  before 1878 

what  property  may  be  reached  in 1878 

interest  of  defendant  in  land  contract  may  be  reached 1874 

such  interest,  how  applied 1875 

temporary  injunction  may  issue  in 1876 

receiver  may  be  appointed  in ;  conveyance  to 1877 

how  discovery  may  be  compelled. 1878 

application  of  foregoing  provisions;  what  property  cannot  be  reached,  1879 

cancellation  of  notice  of  lis  pendens  in 1674 

action  to  charge  joint  debtors,  not  personally  served  with  summons 1937-1941 

right  ot,  to  redeem  lease  of  judgment  debtor,  canceled  in  summary  proceedings,  2267 

iDAY  compel  exec^ntor  to  account 2723,  2726 

demiition  of  "judgment  creditor  "  and  of  "judgment  creditor's  action,"  8343,  Pub.  13, 14 
action  by,  to  charge  judgment  upon  property  of  defendants  jointiy  indebted, 
not  served  with  summons.     (See  Joint  Dbbtorb.) 

(See  Sdpplbmbktary  PROCBBDiNas.) 
ri^t  of,  to  redeem  real  property  sold  under  execution.    (See  Rbdbmftion  of 
Kbal  Propbrtt  Sold  ow  ExBcunoir.) 

JUDaBAENT  ORSDrrOR'6  ACTION! 

definition  of  3343,  sub.      14 

JUDOMSMT  DEBTOR : 

right  to  issue  execution  against  surviving ldS3 

what  property  of^  cannot  be  reached  in  action  by  judgment  creditor  •.•..'.*.!!!!  1879 

101 


INDflX. 

JUDOIDSMT  SUtflOR^  Oomtinued: 

diBchargpe  of,  imprisoned  on  ezecntion,  etc.»  from  impiiflonment ;  who  may  be 

discharged 8900 

to  what  court  application  to  be  made 3901 

when  petition  may  be  presented 230S 

contents  of  petition ;  schedule 9908 

affidavit  of  petitioner 2901 

I        notice  to  creditors 2906 

I                                       when  personal  service  cannot  be  made 29QS 

when  State  is  a  creditor 2997 

proceedings  on  presentation  of  petition  2908 

adjournment  of  hearing  thereupon 2209 

proceedings  on  adjourned  day,  formal  objections  not  received 2210 

Sflsifnmentto  trustee;  effect  thereof 2211 

discharge  in  such  proceedings,  when  to  be  granted 2212 

property  of  such  debtor  stilf  liable 221S 

when  creditor  may  issue  new  execution  against  person 2914 

powers  and  duties  of  trustees  in  these  proceedings 2215 

when  creditor  may  notify,  to  apply  for  nis  discharge 2218 

effect  of  failure  of,  to  so  apply 2817 

debtors  to  United  States  and  this  State  not  to  be  discharged 2918 

imprisonment  of,  under  execution  on  justices' judgment  9089 

when  to  be  discharged ^ 3031 

affidavit;  dlv^harge 3084 

penalty  for  not  discharging 8086 

(See  SuppLBMEirTABT  Procbbdutos  ;  see,  aJso,  iNSOLTsairT  Dbbtob.) 

JUX>OfiCZIMT-ROIiIj : 

when  copy  of  part  of,  may  be  used  for  original 458 

admission  of  counter-claim  must  be  made  paii;  of 519 

memorandum  of  tender  and  acceptance,  to  be  annexed  to 734 

certain  orders  of  substitution,  to  oe  annexed  to 768 

exception  after  trial,  before  court  or  referee,  to  be  inserted  in,  etc 994 

how  to  be  indorsed,  in  case  of  judgment  after  death • 1210 

to  be  filed;  of  what  it  consists;  how  prepared  and  indorsed 1237-1239 

on  confession 1276 

on  affirmance,  upon  apj^eal  to  genei*al  term 1354 

exemplified  copy  of,  in  partition  may  be  recorded 1596 

'         in  action  for  chattel,  replevin  pai^rs  to  form  part  of 1717 

to  annul  corporation,  must  be  filed,  etc 1808 

copy  of,  in  action  to  vacate  letters-patent  must  be  filed  in  secretary  of  state's 

omce,  and  entry  made 1959 

what  papers  constitute,  in  mandamus  proceeding •". 2062 

on  award  in  arbitration  proceeding •  2379 

onappealfrom  judgment  of  justice  of  the  jieace 9061 

(See  JUDGMSHT.) 

JUDICIAL  DISTRICT: 

in  whaty  motion  must  be  made 1^9,  770 

(See  SUPBBMB  COUBT.) 

JUDIOIAI.  SETTIiBBaxnffT  OF  ACOOX7MT! 

definition  of ^. 2614»8Qb.  8 

(See  Accouirr.) 

JUNIOR  WARRANTS  OF  ATTACHMENT: 

rights  of,  regulated • 697-706 

JURISDICnON : 

and  powers  of  courts,  preserved ...< 4 

of  magistrate  may  be  exercised  on  Sunday,  when 6 

of  civU  action,  when  and  how  acquired  and  divested 416 

(For  the  jurisdiction  of  the  several  courts,  see  the  title  of  each  court) 

in  action  for  chattel  when  replevin  precedes  summons 1693 

of  court,  in  action  to  foreclose  lien  upon  a  chattel 1737 

in  action  for  divorce 1756 

separation 1763 

when  supreme  and  a  justice's  court  have  concurrent,  over  action  for  penalty  or 

forfeiture 1963 

of  courts  for  appointment  of  committee  of  lunatic,  etc ^gO 

duty  of  court  exercising snch  jurisdiction ^.  2391 
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JUBISDICTnON  OP  SUBROGATirS  OOUBT:  fiaonov. 

general 2472 

Bach  jurisdiction  to  be  pi^esomed 2473 

not  lost  by  defect  in  record 2474 

effect  of  exercise  of^  by  surrogate's  court 247& 

exclusive  jurisdiction  of  such  court 2476 

when  two  or  more  surrogates  have  concurrent 2477 

of  surrogate's  coiu*t  on  application  for  probate  of  heirsbii). 2654 

JURISDICnON  OF  JUSTICU  OF  THB  PBACBi 

must  be  specially  conferred  by  law 2861 

general  civil 2862 

no  jurisdiction  in  certain  cases 2869 

confession  of  judgment 2864 

actions  by  and  against  officers,  etc. }  and  by  ezecutorSy  etc 286(^ 

tavern  keepers  disqualified .••• 2866 

members  of  the  legislature  not  compelled  to  act 2867 

justices  to  hold  comets;  general  powers 286S 

m  what  town  action  must  be  brought 2869 

not  affected  by  discharge  of  defendant  f^m  arrest 2903 

when  not  affected  by  vacating  warrant  of  attachment 2917 

of  justice  of  tiie  peace  in  Brooklyn «  3117 

XURCSDICTION  OF  CERTAIN  COURTS  OF  CITISS : 

of  the  mayor's  court  of  Hudson,  and  recorders'  courts  of  Utica  anu  of  Oswego  .  •  8196 

of  judges  of  those  courts,  in  certain  cases,  not  affected 3202 

of  city  court  of  Yonkers  in  civil  action 320S^  3204 

of  such  court  in  special  proceedings,  etc.,  not  affected. 3206 

district  courts  of  New  York  and  justices'  courts  of  Albany  and  Troy,  effect  of 

this  act  upon 3214 

of  district  courts  of  New  York  in  civil  actions 3216 

of  justices'  courts  of  Albany  and  Troy  in  dvil  actions ' 3223 

id. ;  ui)on  judgment  by  confession •«.,  •• 3224 

of  municipal  court  of  Kochester dSiSldf  8227 

fURORS: 

misconduct  of,  how  punished 14 

how  drawn  and  notified  for  adjourned  terms 84 

for  superior  court  of  Buffalo,  how  drawn  and  summoned 303,  306 

for  county  court,  how  drawn  and  notified 357 

how  procured,  etc.,  on  conunission  for  appointment  of  committee  of  lunatic 2330 

compensation  of  such 2333 

(See  Jury  ;  Trial  Jurors  }  Gbajb/d  Jurors.) 


may  be  discharged  on  Sunday 6 

to  be  empannel^  by  sheriff  to  try  claim  of  third  person  to  property  seized lOS 

what  actions  must  be  tried  by 96S 

trial  of  specific  questions  of  fact  by*. 970,    971 

waiver  of  right  to  trial  by 1008,  1009 

qpecial,  when  court  may  order  stinick ;  contents  of  order 1063 

party  obtaining  order  for  striking,  must  eive  notice,  when 1064 

ofiicer  before  whom  may  be  struck ;  mode  of  striking 1064,  1065 

must  be  notified  to  attend 1066 

to  be  formed  as  in  other  cases • 1067 

provision  where  clerk  or  commissioner  interested 1068 

party  applying  for,  to  pay  expenses  of. 1069 

foreign,  order  for ;  proceedings  thereupon 1070,  1071 

proceddings  to  impose  fine  for  non-attendance 1072-1076 

dark  to  prepare  ballots  for  trial  by 1163 

drawb^lots;  mode  of  drawing 1164,  116S 

persons  drawn  for,  etc.,  to  form  jury 1166 

Dallots  drawn  for,  how  disi^osed  of 1167,  1163 

ballots  of  absent  jurors,  to  be  returned,  etc 1169 

new  jury  may  be  drawn  while  first  empanelled 1170 

when  talesmen,  etc. ,  to  be  procured  ;  mode  of  procuring 1171-1174 

no  objection  to,  on  trial,  that  none  of  original  jianel  are  on.  • 1176 

challenges  of  persons  drawn  on,  in  dvil  action 1176 

causes  of  challenges  to  the  panel  or  array •• 1177,  1178 
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DTDEL 

JURY^Oontitimed: 

challeng^B  in  pen&.  MtionB « 1191 

how  tried ;  ekceptaoDB  to ;  review,  etc ••• 1181 

diflchanraof,  failing  to  agree VSi 

plaintiff  need  not  be  chIImI  when  verdict  of,  about  to  be  delivered*  etc.  .••.••••  119 

to  aaBees  amount  of  damages  in  actions  for  money 1183 

nngle  damages  only  to  be  found  by,  except^  etc 118i 

veniict  of.    (See  Vkbdict.) 

how  trials  by,  of  issues  of  fact,  etc.,  must  be  had 1180 

partly  of  aliens  abolished 1198 

venire  for,  notallowed,  except  as  specially  prescribed 1191 

not  to  be  questioned  as  to,  nor  liable  £ar  verdict • 1198 

penalty  where  juror  takes  gifty  etc 1191 

embracery,  penalty  for •....  UM 

neglect  to  attend  by  Juror  or  sheriff. 11116-1188 

damages  may  be  assessed  by,  on  application  to  court  for  judgment  b^  default..  1315 
entry  of  judgment  where  one  or  more  spedfie  questions  have  been  tried  by  ... .  122S 

issues  of  fact  in  action  for  partition  triable  by 1544 

when  court  may  direct  view  of  property  by,  in  action  for  waste 1668 

issues  o'  tkct  in  action  to  annul  marriage  triable  by.. 1733 

for  divorce  triable  by 1757 

to  annul  corporation  triable  by 1800 

when  may  w^rard  judgment  for  part  of  penalty  or  foriieiture 1898,  1964 

certain  actions  bv  the  people,  must  be  tried  by 1950 

action  to  vacate  lettei'S  patent  must  be  tried  by  a 1958 

when  issues  in  summary  proceedings  to  be  tried  by S247 

issues  of  fact  in  proceedings  for  mandamus  triable  by 20S3^  9084 

bow  procured  onezecutionof  writ  of  assessment  of  damages.. 2109 

to  be  sworn 2110 

must  make  inquisition 2111 

may  be  discharge<l,  if  cannot  agree,  and  new  jury  procured. 2111 

when  questions  of  lact  to  be  tried  by,  on  applicatioa  mr  insolvent's  discharge^  2168 

2170 
for  trial  before  commission,  on  application  for  committee  of  lunatic,  etc. ;  how 

procured ;  proceedings  thereupon 2330,  233S,  28M 

definition  of  term"  tri^  jury" 3343»  sub.  19 

how  selected  after  May  21, 1877 ; 8350 

when  trial  by,  ordered  by  surrogate 2547-2549 

trial  of  issue  of  fact  by,  in  justice's  court 399O-'8009 

trial  by,  when  and  how  demanded  in  action  injustice's  court  of  Brooklyn S127 

what  actions  and  issues  are  triable  by.     (See  Tbial.) 

(See,  also,  Jusobs  ;  Tbial  Jubobb.) 

jFVSTICB: 

is  included  in  the  word  "  judge  "as  used  in  the  reviflion 884S»lBk8 

WUffnOB  OF  &OVBJBMB  COURT.    (See  StTFBBMB  Codbt.) 

StTSnOB  OF  TBB  PBAOB: 

courts  of,  are  courts  not  of  record S 

when  not  to  sit  as  justice  of  sessions 48 

punishment  for  violation  of  law  as  to  attorneys,  in  Kings  county 64 

appeal  to  court  of  appeals  in  actions  commenced  in  court  of 101 

in  Buffalo,  certain  actions  discontinued  in  justice's  court  must  be  brought  in 

superior  court 294 

oaths  may  be  taken  before 843 

subpoena  and  witnesses  before,  excepted  fi*om  certain  provisions. 859 

may  compel  production  of  books  of  account,  when 867 

mav  take  deposition,  for  use  without  the  State,  when 918 

docket-bOok  of,  or  transcript,  when  evidence 938,  989»    940 

other  proof  of  proceedings  before,  in  ceriain  cases 940 

of  adjoining  State,  docket,  judgment,  etc.,  of,  how  proved,  etc 948  -  951 

'  when  to  attend  drawing  of  trial  jurors 1046 

habeas  corpus  to  testify  before,  may  be  issued,  when 2010^  2011 

application  in  summary  proceeding  to  recover  land  may  be  made  to 2234 

jurisdiction  of,  must  be  specially  conferred  by  law 2861 

general  civil  jurisdiction 2862 

tio  jurisdiction  in  certain  cases 2868 

confession  of  Judgment «••«  2864 
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INDBX. 

OF  TBB  PBAOB — ConHnued:  taonoa. 

actioDa  by  and  a^nst  officor8»  etci  and  by  ezeeiiton»  etc 2865 

tavem  keeper  diaqnalified • 2866 

members  of  lesialature  not  compelled  to  act  as. 2867 

lustices  to  bola  courts ;  general  powers 2868 

in  what  town  action  must  be  broug'ht * 2869 

criminal  contempts,  proceedings;  punishment,  etc 2870-2876 

must  wait  one  hour  for  parties  to  appear 2893 

may  make  transcript  of  judgment  after  term  of  office  has  expired 3023 

fees  and  costs  of^  to  be  paid  on  service  of  notice  of  appeal 8047 

must  make  return,  though  he  has  gone  out  of  office 8054 

liable  to  party  from  whom  costs  wrongfully  collected 8081 

mode  of  appucation  of»  certain  provisions  concerning 3134 

mandate  oi^  general  requisites  of 8135 

and  constable  not  to  buy  claims*  etc 8137 

penalty  for  violation  of 3138,  3139 

docket-book  to  be  kept  by  justice  |  entries  thereiti ;  index  thereto 3140-3142 

papers  to  be  filed • 8148 

deposit  of  books  and  papers  with  town  or  city  clerk 3144-8148 

justice  to  furnish  copies  of  papers. 3149 

•     transfer  of  action,  when  justice's  term  expires,  etc 3150-8159 

penalty  for  not  paying  over  money 8153 

may  empower  x)ei'8on  to  serve  mandate 3156 

isinclu(&din  the  word  "judge,"  as  used  in  this  act 3343,  sab.  8 

fees  of 882%  8828 

adjoui*nments  before.     (See  Adjocrkmbht.) 

compelling  attendance  of  witness  before.    (See  'Winniss.) 

trial  before.    (See  Trul.) 

Judgment;  and  docketing  the  same.    (See  JunoMmrT.) 

executions  by.    (See  Bxbcdtion  aoaivbt  Pbofbbtt  ;  BxBCunov  kOhan  thb 

PSRSoir.) 
appeals  from.    (See  Apfbal.) 
commencement  of  action  before.    (See  SmoiOKs.) 
replevin  in.    (See  Action  fob  ▲  Chattbl,  ur  Jubticb's  Coubt.) 
pleadings  hi,    ^ee  Plbadxhos  $  Complautt  ;  Ajtbwxb  ;  Dbmubbbb.) 
costs  before.    (See  (]loflTS.) 

action  or  special  proceeding  relating  to  animals  straying,  etc.    (See  SrRiLTS.) 
provisions  relating  to,  in  Brooklyn.    (See  Bbookltv,  Jubtiob  of  thb  Pbjlob  v.) 
order  of  arrest.    (See  Abbbst.) 

JUSnOBS'  CX^URT: 

of  Albany,  is  a  court  of  record :* 

of  Troy,  is  a  court  not  of  record 3 

in  a  city,  cannot  compel  production  of  books  and  papers. •• 808 

JUmOBB^  COURTS  OF  ALBANY  AMD  TROT.   (See  AiAAirry  Jusnos's  Coubt 
OF ;  Trot,  Justiob'b  Court  of.) 

JUBTIFIOATION : 

of  sureties  in  replevin  in  justice's  court 2924,  2926 

time  for,  in  New  York  marine  court 816& 

of  sureties  in  undertaking.    (See  Bokb  ob  Ukdbbtakino.) 
of  bail.    (See  Bail.) 

K 

BHOs  ootmrr. 

none  but  attorneys  to  practice  in  courts  in 63»  64 

derk,  deputy-clerk,  etc.,  in,  not  to  be  api>ointed  referee*  receiver,  or  conmii»- 

sioner,  unless  by  consent 90 

interprater  for  courts  of  record  in 94 

court  attendants  in,  how  appointed,  etc.,  their  duties 95,  96 

8ttppoi*t  of  civil  prisoner  in Ill 

jau  physicians  in  I  terms  of  office 126 

Jail  uberties  for 145 

stenographer  for  supreme  court,  circuitfl,  and  oyer  and  terminer,  in 254,  255 

sheriff,  etc.,  of,  to  attend  city  court  of  Brooklyn ;  fees  therefor •  811 

ei])enBe8  of  dty  court  of  Brooklyn  are  a  chai^  upon Bid 
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ISDBEL 

EDStQB  OOUIfl'K  ^^CkmikmBdf  Bbcbos. 

Btenoffrapher  and  Sntetpreter  fbr  wnmty  oonH*  nmioKm  and  somMmle'B  oonxi 

in 36«,    »0 

certain  provisions  as  to  trial  jurors  not  applicable  to 1034, 1063,  1078 

compensation  to  justices  of  supreme  court,  for  drawing  jurors  in 1151 

jury  fines  in,  lien,  and  execution  to  collect 1156 

clerk  of,  to  docket  transcript  of  fines  of  trial  jurors,  etc 115S 

how  liens  of  such  fines  discharged 1157 

stenographer  for  surrogate's  court  in  Kings  countv 351S 

publication  of  citation,  etc.,  in  surrogate's  court  or. 3536 

supreme  court  in,  may  exercise  powers  of  surrogate  in  case  of  disability  of  thai 

officer 3486-8489 

proceeding  in  such  court  acting  as  surrogate's  court  regulated 2490 

transfer  of  such  proceedings  to  surrogate's  court 3491 

application  of  provisions  concerning  trial  jurors  in,  on  and  after  May  1, 1877.  •  •  8347 

shiking  juiy  in.    (See  Jury.) 

trial  jurors  m ;  commissioner  of  jurors  in.    (See  Trial  Jdbobs  or  Eoroa  Coaarr.) 

L- 

XJUID: 

interest  of  debtor  in  contract  for,  may  be  reached  in  action  b^  judgment  creditor*  1874 

(See  Rkal  Propbbtt.) 
XANDIiORB  AMD  TENANT: 

e£fect  of  relation  on  advei'se  possession 81B 

for  proceedings  to  recover  possession  of  real  property.    (See  SmocABT  Pbogsbd- 
IHGS,  etc.) 

XAND  OFFZOB.    (See  Coxmissionbbs  ov  thb  Lavd  Offkb.) 

ULW  SCHOOLS: 

graduates  of  certain,  court  of  appeals  may  modify  rules  for  admitting 93 


lassor  may  maintidn  ejectment  when  right  of  re-entry  is  reserved  for  want  of 

distress 1505 

lessee  may  terminate  action  of  ejectment  and  be  restored  to  possession  on  tender 

\  of  rent,  etc 1506-1510 

mortgagee  of,  may  obtain  possession,  after  judgment  in  ejectment ;  how 1508 

,        of  {in^niisefi  when  canceled  by  warrant  for  possession  in  summary  proceedings,  3258 

landloi'd  mayi  nevertheless,  recover  back-rent,  etc 3258 

redemption  by  lessee  or  creditor,  after  warrant,  in  such  cases 2256-3259 

effect  of,  in  proceedings  for  lease,  etc.,  of  real  estate  of  infant,  etc 2368 

temporary  administrator  may  be  authorized  to 8675 

in  proceedings  to  dispose  of  real  pro^>erty  of  decedent  for  payment  of  debts, 

such  property  may  be  leased 3760 

taken  in  such  proceedings,  must  be  in  name  of  the  coimty  treasurer 3800 

of  real  estate  of  infant,  lunatic,  etc.,  proceedings  for.    (See  Committbb}  Ihvaht.) 

ZJEIASBHOLD  PROPBRT7: 

what  included  in  provisions  concerning  sale,  redemption,  etc,  of  real  property 
on  execution 1430 

XJBAVB  OF  CX^XTRT: 

when  plaintiff  to  brin^  action  by,  In  name  of  himself  and  sheriff 677  *  680 

right  of  junior  plaintiff  in  attachment,  to  apply  for  leave  to  sue  jointiy  with 

sheriff 704,    705 

to  renew  application,  when  required 776,    777 

to  prosecute  bond  given  for  benefit  of  private  suitor 814 

to  issue  execution  after  five  years 1377,  1378 

against  decedent's  property 1380,  1381 

against  executor 1825,  1836 

most  be  obtained  to  bring  action  to  recover  debt,  while  foreclosure  pending,  or 

after  final  judgment  therein 1628 

to  bring  action  to  annul  corporation 1798,  1799 

when  attomejr-general  must  apply  for,  to  bring  action  against  corporation 1808 

must  be  obtained  to  bring  action  on  sheriff's  iSmd 1880 

id.;  as  to  bond  of  other  officer 1886*1890 

application  for,  may  be  made  ez  parte 1898 

^        required  for  compromise  of  action  for  penalty  by  common  informer 1894 
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ENDIX 

X18GAOT:                                                                                                      Sacnov. 
changed  on  property^  eflect  of  judgment  for,  agaiuBt  heir  or  devisee 1821 


action  by,  ii§faui8t  esecntor,  wbenmay  be oommenoed 1819 

id. ;  by  infSEUit ;  guardian's  bond,  etc 1820 

secnrity  may  l^  required  from,  before  execution  allowed  to  issoe  against 

executor 1827 

-wben  two  or  more  receiving  legacy  jointly,  deemed  one  person 1838 

action  against,  b>  child  bom  after  will,  or  witness  to  will,  who  is  entitled  to 

share 1868 

general  jurisdiction  of  surrogate's  tourt  as  to  legacies 2472 

pro\dsions  concernimr  jurisdiction  of  such  court 2473-2482 

may  propound  will  for  probate '. 2614 

may  appear  though  not  cited 2617 

to  be  dtod  upon  application  to  revoke  probate  of  wiU 2649 

may  petition  surrop^ate's  court  to  compel  payment  of  legacy 2717 

proceedingB ;  hearmg  and  decree  thereon 2718,  2719 

legacy  to  unknown  person  must  be  paid  into  State  treasury ;  claims  thereto ....  2747 

when  legacy  to  be  paid  over  to  county  treasurer 2748 

petition  and  proce^ngs  to  compel  payment,  etc.,  by  testamentary  trustee,  2804-2806 
action  by  creditor  of  decedent  against.     (See  Cbsditob.) 

XBOITIMACnr.    (See  Issnii. ) 

XBTTBRS  OF  ADMTNISTRATIOW ; 

general  jurisdiction  of  surrogate's  court  as  to 2472 

provisions  concerning  jurisdiction  of  such  court 2473-2482 

surrogate  to  send  certified  copy  of,  issued  on  estate  of  non-resident,  to  secretary 

of  State 2603 

definition  of,  as  used  in  chapter  on  surrogate's  courts 2514 

dotree  for,  how  far  suspended  by  appeal. 2582 

a  cree  revoking,  not  stayed  by  appeal 2583 

re  iiisites  of;  must  be  signed,  seued,  etc 2590 

effect  of  such  letters 2591 

priority  amonfl^  different 2592 

time,  how  reckoned  upon  successive 2593 

with  will  annexed 2643-2646 

who  may  apply  for '. 2660 

\         contents  of  petition 2660 

what  must  be  shown  before  citation  will  issue.... 2661 

citation  to  whom  issued ;  when  unnecessary ;  renunciation,  effect  of. 2662 

when  attorney-general  and  public  administrator  to  be  cited 2668 

renunciation,  how  made 2664 

persons  not  cited  may  appear 2665 

nearing  upon  return 2666 

administrator's  bond 2667 

ancillary,  upon  foreign  grant  of  administration 2696 

to  whom  such  letters  granted '. 2697 

petition  and  citation  for 2698 

hearing  and  security  for 2699 

persons  acting  under  such  letters  must  transmit  assets 2700 

when  they  may  be  directed  to  pay,  etc.,  without  transmission.  • .  •• 2701 

general  powers  and  duties •••••• 2703 

revocation  of  letters.     (See  Rbvocation.) 

(See  ADMiinsTRATOB,  Tbmfoiubt.) 

XiBTTBRS  OF  aUARDIANSHIP : 

re<iuisites  of;  must  he  signed,  sealed,  etc 2690 

effect  of  such  letters • 2591 

I>riority  among  different 2592 

time,  how  reckoned  upon  successive 2593 

ancillary,  to  foreign  guardian ;  application  for 2838 

id. ;  proceedings  upon  such  application ;  effect  of  such  letters 2839-2841 

to  guardian  appointed  by  wiU  or  deed 2862 

for  revocation  of.     (See  Rbvogatioit.) 

UEXTTBRS  PATBNTi 

limitation  of  action  by  person  claiming  under 863 

ailer  annullmentof • •••• 864 

107 


INDEX. 

JPATBHT  —  Qmtinued : 

action  to  vacaAet  may  be  biH)ngbt  by  attoniey<^renn«l»  ^vken Ida? 

such  action  triable  dt  jury •••• • IM 

copy  of  judgmeni-roU  to  be  filed  in  eeoretary  of  State's  office 1959 

traosciipt  to  be  sent  to  county  clerk,  etc 1960 

LBTTBIUS  ROaATORT: 

how  and  when  issued,  etc • 91S 


one  to  whom  letters  have  not  issued,  not  a  necoonaty  party  to  action  afhcHag 

estate 1818 

when  Borro^te  directed  to  issue,  in  action  to  establiah  a  will 1863 

general  jurisdiction  of  surrogate's  court,  as  to 3473 

provisions  concerning  jurisdiction  of  such  court • 2473-9483 

on  will  of  non-resident,  surrogate  must  send  certified  copy  to  secretary  of  6tat^  2603 

decree  for,  etc.,  how  far  suspended  by  appeal 2583 

decree  revoking,  etc.,  not  stayed  by  appeal 2583 

requiatesof;  must  be  signed,  sealed,  etc 2590 

effect  of  such  letters 2591 

]priority  among  different 2593 

time,  how  reckoned  upon  successive 2593 

when  may  be  issued;  objections  to  issue  of;  how  stated;  hearing  tho^upon*  2885 

2637 
bond  xxpon  issuing  of ;  when  required ;  when  cannot  be  required  of  non-readent^  2688 

when  retitiction  ^  renunciation  is  made  by  executor 2639 

issue  of,  to  person  selected  under  valid  -power,  when  to  be  made 2640,  2641 

issue  of,  to  person  failing  to  renounce  or  qualify  as  executor ;  when  made 2643 

anciilary  leUers  upon  foreign  probate 2685 

to  whom  such  letters  granted 2697 

-  petition  and  citation  for *  2696 

hearing  and  security  for 2699 

{)erBon8  acting  imder  such  letters  must 
transmit  assets 270O 

when  they  may  be  directed  to  pay,  etc, 
without  transmission 2701 

general  powers  and  duties 2702 

letters  of  temporary  administration,  when  granted.    (See  ADimnBrBAioB,  Taf- 

FORART.) 

as  to  revocation  of  letters.    (Bee  Rbvooahor.) 


under  warrant  of  attachment.    (See  ATTAomonT  of  PBonovT.) 

UBV7  Uin>ER  BXBCUTZON: 

on  real  property  after  expiration  of  ten  years.. 

interest  in  contract  for  purchase  of  real  property,  is  not  the  subject  of. 1253 

upon  x)er8onal  proi>erty,  when  superseded  by^appeal 1811 

personal  property,  how  far  bound  before * 1405 

order  of  priority  of,  where  several  execud  ns,  etc 1406*1408 

titie  of  bona  fide  purchaser  of  personal  property  before,  not  affected  thereby. ..  1409 

to  be  made  on  money,  bills,  bonds,  etc ....1410-1411 

on  property  pledged,  how  made,  etc 1413 

upon  partnership  interest,  proceedings  to  release  from 1413-1417 

and  side,  by  constable  imder  execution  on  justice's  judgment 3029*  8030 

(See,  also,  ExBcunoH  AOAiirsr  Phophbtt.) 


limitation  of  action  for 884 

pleading  and  proof  in  action  for 685 

when  action  for,  cannot  be  maintaineil 1907,  1908 

justice  of  the  pea^e  has  no  jurisdiction  in  action  for 2868 

action  for,  cannot  be  maintmned  in  district  court  of  New  York 8215 

injustices'  courts  of  Albanv  and  Troy 8223 

is  included  in  term '*  personal  ix^ury '  in  the  new  revision • 3348^  91b  9 

ZJBJblKTliSS  OF  JAIL.    (See  Jail  LmsBTiBS.) 


incorporated  society,  what  provisions  not  applicable  to .••  .• 1804 

titie  as  to  voluntary  dissolu&m  of  corporations  not  i^v^oaUe  to  ••  ••• 2181 
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of  umkeeper^  wh«n  court  nut^  order  ite  dflstmcllon 21 


of  attorney  on  cftOBe  of  action  fbr  his  oompeoBatioii 66 

of  mechanic,  etc.,  on  real  or  perBonal  jvoperty ;  New  York  marine  court  has 

jurisdiction  of  action  to  enforce 816 

of  jnry  finesin  New  York 1117 

Kings  county 1156 

on  property  in  action  for  partition,  holder  o(  may  be  made  defendant 1539,  1540 

oflect  of  judgment  in  x>artition  upon 1539 

relbrence,  in  partition,  before  eafe,  to  ascertain 1561,  1562 

anterlocutory  judgment,  in  partition,  most  direct  money  to  be  paid  into  court  to 

eatiafy 1568 

implication  for,  and  payment  out  of  money  paid  into  court  in  x>artition. . . .  1564,  1565 

inpon  property  sold,  in  partition,  when  bamd  by  final  judgment 1578 

id.;  how  paid 1580 

Junior,  to  dower  interest,  how  aflR^cted,  where  portion  of  property  ia  set-off  in 

action  for  dower 1615 

must  be  ascertained  before  judgment  for  sale  in  dower 1621 

jud^^ent  in  action  for  dower  may  direct  sale  subject  to,  or  £ree  from ;  pay- 
ment of 1622 

effect  of  filing  notice  of  x)endency  of  action  upon 1671 

taaces,  etc.,  to  be  paid  fh)m  proceeds  of  sale  of  real  property,  etc 1676 

must  be  stated  at  time  of  sale  of  real  property  under  judgment 1678 

Judgment  in  creditor's  action  against  heir  upon,  when  praerred  to  one  for  indi- 
vidual debt 1852 

judgment  against  executor  not  a,  upon  real  estate,  unless,  etc 1823 

Judgment  in  creditor's  action  against  heir,  etc.,  when  not  a,  on  land  aliened ....  1858 

of  judgment  against  joint  debtors,  when  some  not  personally  served 1936 

<)onsenting  creditor  to  discharge  of  initolvent  must  relinquish 2158 

bolder  of,  upon  whom  notice  served,  is  barred  by  sale  in  foreclosure  by  adver- 
tisement    2895 

Judgment  of  justice  of  the  peace,  for  less  than  twenty-five  dollars,  not  a  lien 

upon  real  property 8017 

mpon  a  chattel.    (See  Acmoir  to  Fobbolosb  ▲  Lmv  upon  ▲  Chahtrl.) 

of  judgment.    (See  JunoMBirr. ) 

of  execution  on  personal  property.    (See  Lbvt  of  ExBCtrnoir.) 

as  to  effect  upon,  of  filing  lis  pendens.    (See  NoncB  of  PiorDHzroT  of  Aonov.) 

V: 

tenant,  discovery  of  death  of.    (See  DmoovBBT  of  Bbjlth  of  IdFB-TBViar.) 

estate  for.    /See  Bstatb.) 

XJIOTATION. 

of  action  fbr  real  property,  by  the  people ...•.  862 

by  grantee  of  State 863 

after  annidling  letters  patent 864 

seizen  within  twenty  years 365,  866 

after  entry 367 

rules  of  adverse  xx)8seBsion 368-878 

effect  of  relation  of  limdlord  and  tenant  on 878 

ri^t  of  owner,  not  affected  by  descent  cast 874 

effect  of  disability  on.  ..^ 875 

other  than  for  recovery  of  real  property 376-897 

presumption  of  payment  of  judgment  of  court  of  record  or  decree 

of  surrogate's  court  of  the  State 876-878 

to  redeem  from  a  mortgage 879 

on  sealed  instrument , 881 

for  breach  of  ample  contract 882 

tar  liability  created  by  statute,  epu^t  a  penalty  or  forfeiture. •  •  •  882 

for  injury  to  property V 882 

fbr  personal  mjury i • • 882 

to  recover  a  chattel 4 882 

fbr  relief  on  ground  of  fraud • 882 

to  establish  a  will 882 

•  on  judgment  of  court  not  of  record,  except  surrogate's  court  of  the  State,  882 


mDsx. 

• 

UMXTAHON  —  Ooniinned .-  Sacaxm 

of  action  against  constable,  except  fbr  escape SSS 

upon  statute,  for  penalty,  etc.,  given  to  person  aggrieved,  etc 38S 

against  an  executor,  administrator,  receiver  or  tn^tee,  etc 38S 

to  recover  damages  for  personal  injury  resulting  from  negligence 38S 

for  libel,  slander,  assauU,  battery,  or  false  imprisonment 384 

npon  statute,  for  forfeiture  or  penalty  to  the  people ■ 384 

against  sheriff  or  coroner,  except  for  non-payment  of  money,  etc 386 

against  any  other  officer,  for  escape 3^ 

When  cause  of  action  accrues  on  current  account. 386 

for  penalty  of  forfeiture  given  to  prosecutor 387 

not  nereinbefore  provided  for 3S8 

by  people,  same  as  of  private  actions *. 389 

against  non-resident,  upon  a  demand  barred  by  law  of  his  residence.  •     390 

effect  of  death  without  the  State  of  person  liable,  on 391 

cause  of  action  accruing  between  death  and  issuing  c^  letters,  etc ... .     392 

on  bank  notes,  etc.,  agsunst  moneyed  corporations 393 

against  directors,  etc.,  of  banks,  etc 394 

aidaiowledgment  or  new  promise  must  be  in  writing 37^    396 

effect  of  disability  on,  in  certain  cases 39$ 

rules  as  to,  apply  to  defenses  and  counter-claims 897 

action,  when  deemed  commenced,  for  purpose  of 898 

attempt  to  begin  action,  when  deemed  commencement 3Sf9,    409 

absence  from  State,  excluded  from  time  of 401 

effect  of  death  of  person  entitied,  on 403 

witnin  the  State  of  person  tiable,  on 403 

time  of  war  deducted,  in  suits  by  aliens,  when 404 

provision  where  Judgment  is  revei-sed 406 

stay  by  injunction,  etc.,  to  be  deducted 400 

b^  principal,  for  misconduct  of  agent,  etc 407 

disability  must  exist  when  ri^ht  accrues • 408^ 

in  several  disabilities,  no  limitation  till  all  removed 409- 

provision  when  action  cannot  be  maintained  without  a  demand 410 

provision  in  case  of  submission  to  arbitration 411 

where  action  is  discontinued,  etc.,  ailer  answer 41S 

objection  as  to,  how  taken  in  pleadinsp 413 

cases  to  which  roles  of  limitation  apply ;  exceptions...*. 414 

word  **  action,"  includes  special  proceeding,  etc 414 

mode  of  computing  periocb  of 416 

of  time  within  whi^  defendant  served  by  publication,  may  be  allowed  to  defend,    446 

for  which  judgment  binds  real  prcperty 1261, 1262,  1256 

within  which  to  move  to  vacate  Jud^gment  for  irregularity 1282 

to  set  it  aside  for  error  in  fact 1290,  1291 

to  appeal  from  Judgment  of  county  court 1341 

from  order  of  county  conrt 1848 

to  ffenend  term  of  supreme,  or  superior  city  court,  in  action 

therein 1361 

frx>m  an  order  in  special  proceedings, 1359 

within  which  execution  may  issue 1376-1378,  1889 

not  to  issue  after  death  of  Judgment  creditor. .  •  1380 

tfane  of  stay,  etc.,  is  not  part  of  time  limited  for  issuing  ox  execution 1382 

of  time  to  redeem  real  property  sold  under  execution 1446-1478 

to  appeal  to  court  of  appeals  frx)m  final  Judgment 1326 

fi^m  an  order • 1826 

for  applying  for  new  trial  in  ejectment 1626,  1626 

time  of  disabilify  not  to  form  a  part  of  such • 1627,  1628 

time  that  one  is  an  infant,  or  insane,  or  imprisoned  on  criminal  charge,  not  part 

of  time  limited  to  bring  action  in 1627,1628^  1696 

In  ejectment*  rents  and  profits  recoverable  for  term  not  exceeding  six  years. .  • .  1681 

ct  action  for  dower ;  time  of  certain  disabilities  excepted  tram 1696 

against  widow  to  determine  clJEdm  for  dower 1647 

against  sheriff  on  claim  of  third  person  in  action  Ibr  ehattel 1710 

to  annul  marriage  for  impotence  of  either  party 1782 

for  divorce 1768 

by  legatee  agahist  executor • 1819 

by  creditor  against  executor,  on  claim  rejected ••  18S7 

to  enftHM  fijfUity  of  b^  or  deviaee  te  daoedniTa  d0bU 1842 
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'  —  CanHnved :  BmmoK, 

of  action  by  creditor  against  next  of  kin  of  deceased 1844 

for  causing  death  b^  neg^ligence,  etc 1902 

efTeci  of  action  against  associAtiony  upon  limitation  of  action  against  members,  1923 

of  action  for  pubuc  moneys  by  the  people 1973 

cf  time  for  unknown  defendants,  in  action  by  attorney-general  to  recover  real 

property  escheated  or  forfeited,  to  apply  for  leave  to  defend 19S0 

for  review  by  wiit  of  certiorari 2125- 

in  case  of  disability 2126 

for  application  for  dischai'ge  of  judgment  debtor  imprisoned  on  execution,  2202 

for  application  to  redeem  lease 2256 

of  imprisonment  for  contempt. 228JV 

fbr  moving  to  confirm  awara 2373 

for  motion  to  vacate  or  modify  it 2376 

of  recovery  against  party  revoking  submission  of  controversy  to  arbitration ....  28S6 

id  time  for  instituting  supplementary  proceedings 343& 

presentation  of  petition  m  surrogate's  court  is  commencement  of  proceedings, 

as  regards  statute  of 2517 

of  time  to  appeal  from  decree  or  order  of  suii'ogate 257^ 

time  how  reckoned  upon  successive  letters  testamentary,  etc 2593 

of  time  to  appl^  for  probate  of  will,  as  against  purchaser  in  good  faith 2G2S 

in  case  of  disability  of  devisee 2623 

of  time  for  presenting  petition  for  revocation  of  probate  of  will 2643 

of  time  to  apply  to  vacate  decree  on  probitte  of  heirship 2658 

effect  of  statute  of,  on  claim  of  executor,  etc.,  against  the  estate 2740 

of  time  for  creditor  to  apply  for  disposition  oi  real  estate  for  payment  of  debts 

of  decedent 2750,  2751 

defence  ux)on  such  proceedings  arising  under  statute  of. 2755 

effect  of  statute  of,  on  claim  of  testamentary  trustee  against  estate 2811 

cf  time,  within  which  justice  must  enter  judgment. .  • 8015 

for  issue  of  execution  by  justice  of  uie  peace 8024 

to  appealfrom  judgment  of  justice's  com*t.... 8046 

for  justice  to  make  return  on 8053 

for  respondent  to  offer  to  compromise  an  appeal  from  justice's  judgment,  8070 

for  appellant  to  except 8070 

to  apply  for  surplus  on  sale  of  animal  as  a  stray i...   8094 

to  appeal  from  order  in  proceedings  relating  to 8095,  8104 

«f  action  for  seizing  animals 8107 

«f  time  to  appeal  to  general  |erm  of  New  York  marine  court , 8190 

to  court  of  common  pleas. • 8193 

(See  TmB.) 

UQQQRSi 

or  wine  not  to  be  sold  in  court-house  of  court  of  record*  except^  elo 82,      83 

sale  and  use  of,  in  jails,  regulated 128-180 

XJB  PIINDBN8.    (See  NoncB  or  Pbvdsncy  of  Aonos.) 

UVINOSTON  OOUNTTi 

stenographer  for  county  court  and  sesedonsin.. • 861 

I^ONO-I8ZiAm>-OITT,  dTT  OOURT  OF: 

is  a  court  of  record • d 


proof  required  for  judjg;ment  in  action  to  establish  lost  or  destroyed  will 1865 

^  action  upon  lost  negotiable  paper 1917-1918 

proof  required  on  probate  of  lost  or  destroyed  will 2621 

id.  I  on  settiement  of  executor's  account  in  case  of  loss  of  voucher 2734 

surrogate  may  allow  executor  for  loss,  etc.,  of  property 2741 

testamentary  trustee  for  loss  of  property,  etc 2811 

ffuardian  for  loss,  etc.,  of  prop^iy 2850 

proof  of  judgment  of  Justice  in  case  of  loss,  etc.,  of  docket-book. 8155 

XiUNAOTi 

definition  of 8848,  sab.  15 

umAnoi 

committee  of  lnna1ic%  idiot  may  apply  to  court  for  authority  to  agree  to  pei^ 

tition X^ 1590 

oontents  of  petition  on,i9a^  iq[q;iUcation 1591 

.   coort  maj  witfaoriae  pigtition. • • 1592 
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effect  of  releaaesez«eaied  th«reaiider.... •...••. 

ttmeof  diMbiU^nottobeooimtedMpArtof  li]mteli(m»ina^^  1596 
action  to  compel  ihi&  determinfttioQ  of  a  claim  to  real  property  oaanoi  be  main- 
tained afpaiDst. • ■ ••• • ••  ••• 1B8 

action  to  amml  marriage  by 1748, 1747, 1748^  1766 

proceedingB  for  appdntment  of  oommiUee  of.    (See  Comnmn.) 

duty  of  court  aa  to  aafe-keepiogy  maintenance  and  education  of 7330^2833, 

action  to  compel  conveyance  ofreai  property  of 2346 

who  may  maintain  such  action 2846 

Judapient;  effect tliereof. 2843 

apmication  to  aeU,  etc.,  real  property  ol    (See  Comtinnm.) 

anbrnianonofcontrovany  to  arbitration  oannot  be  made,  whera  one  party  fa....  2865 
effect  of  appdntment  of  committee  for,  npon  proceedings  to  submit  oontroveTsy 

to  arbitration  s  proceedings  thereupon.' • 9883 

appointment  of  i^)ecial  ffuai^ian  for.  In  surrogate's  court 2680^  2U1 

testimony  taken  on  protMUe  of  will  may  be  used  on  hearing  for  revocation  of 

probate,  when  witneaa  haa  become 2661 

remaining  executors,  etc.,  may  act,  when  one  becomes 869S 

proceedings  on  appeal  fh>m  Justice's  Judgment,  when  jurtioe  has  beoome,  etc.  •  •  8666 

df^tion  of. 8848»MiK16 

(See  LDOTATioir)  SsBTioa.) 

M. 

BCAOIBTRATB : 

when  may  e^rdee  juiisdictkm  on  Sunday 6 

puniahment  of,  for  contempt  in  clvU  action • • 14^  sab.  7 


when  sheriff  may  return  mandate,  by • • 108 

service  of  papers  on  attorney,  may  be  by • 60^    797 

MAXKTBMAJXCSL,    (See  Xasua;  Wifb;  Divorcb.) 

(See  SapARAnoF,  Xenon  vob.) 

BCAUCZQUS  PROSECinXON: 

justice  of  the  peace  haa  no  Jurifidiction  in  action  fbr 2868 

action  for,  cannot  be  maintained  in  district  courts  of  Kew  York 8815 

id. ;  as  to  justices*  courts  of  Albany  and  Troy 8923 

is  included  in  term,  ''personal  injury"  in  the  new  revision S348»  aob.  9 


attorney  may  be  suspended  or  removed  for • 87-69 

BffANAaBR  OF  CORPORATION.    (See  Dirbciobs.) 

1CANDAMU8: 

g reference  of  cause  on  calendars • •, 7M 

I  a  State  writ 1991 

(See  Statb  Wkit.) 

kinds  of  writ;  how  alternative  writ  granted 9067 

when  writ  granted  at  spedal  term... • 2068 

id. ;  at  general  term,  supreme  court « SI069 

when  peremptory,  to  issue  in  first  instance • 2070 

alternative,  how  served  on  judge • ,  ••..  2071 

cn  body  or  board,  other  than  a  corporation 2071 

on  a  corporation ; • 2071 

when  personal  ser\dce  dispensed  with 2071 

writ,  how  I'etumable 2072 

return  or  demurrer  to  first  writ. • • 2073 

return,  how  made • 2074 

motion  to  set  aside  writ  of,  when  and  where  to  be  made 2076 

contents  of  alternative,  demurrer  thereto 2076 

fbrm  and  contents  of  return • 2077 

fdrther  return  cannot  be  compelled ;  dem\irrsr  to  return 2078 

issue  of  fkct  in,  when  it  arises ;  howand  where  triable..... 2079,  20ini,  2084 

certain  provisions  aa  to  pleadings  apply  to « • 2076,  2077 

neither  writ  nor  return  need  be  verified 2060 

cannot  be  antftndad  without  special  applioatioa .',...  •• ••••  «• 9660 
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CkmUmnd: 

tttosot  be  stricken  oat  as  sham.  ••• • • •«..  • 908O 

4nral  pleadings  npon ;  abolished • 208(^ 

oervioe.  of  notice  of  filing  return  or  demurrer ,.  D081 

Aibeequent  proceedings,  the  same  as  in  action • , , 9082 

^hial  order,  when  must  award  peremptory  mandamuB • 9082 

isBueeof  &ct,  how  and  where  triable ••. 90(90^  9084 

Issue  of  law  upon  general  term  mandamus;  how  and  where  triable. #,,*,  ••••••  9085 

costs  mav  be  awarded. 9086 

appeals m  mandamus  broceedings r..  ••• 9087 

proceedings  not  stayed  bv  appeal,  except,  etc 9067 

when  relator  to  recover  oamages  in  such  proceedings. ••••••  9088 

stay  of  proceedings:  enlargement  of  time 906^ 

fine  may  be  imposed  in  certain  cases 9090 


of  court  of  x^oord,  disobedience  or  resistance  to,  is  a  criminal  cont^      8 

duties  of  Bheri4  as  to  service  and  execution  c/i 100-119^    186 

(Bee,  also,  Pbocbk.) 

dntyofooronep,  as  to  service  and  execution  of ^ 179«181 

requisitioa  upon  sherllf  to  replevy  a  chattel,  deemed  one 1694 

certain  mandates  not  to  be  mquired  into,  in  proceedings  for  discharge  of  pris* 

oner 9084 

penalty  for  refusing  copy  of,  on  which  person  is  detained 2085 

when  warrant  of  attachment  is  a ^ 227S 

in  surrogate's  oourty  how  executed  and  returnable 2515 

(tfjustioe  of  the  peace,  how  issued;  blank  prohibited 8185 

when  may  be  executed  by  private  person,  etc 8166 

when  directed,  etc.,  to  constable,  must  be  executed  by  himt  8157 

sherifiT  to  act,  when  execution  of  mandate  resisted 8158 

definition  of 8348,  sub.  20 

certain  provinons  concerning  execution  of,  apply  to  dvil  prisoners  only 8847 

MABINB  OAUSBS: 

what  are 817 

MCABINB  OOUBT  OF  TBB  UITV  OF  NBW  70RXi 

is  a  court  of  record 2 

appeal  to  court  of  appeaJs,  in  action  commenced  in • 191 

jurisdiction  of 816-817 

cannot  naturalize  an  alien ••. 818 

removal  of  action  to  supreme  court,  from ••• 819 

number  of  iustices,  their  general  duties. • ••     820 

justices,  when  and  how  suspended  from  office ... . .' 4 821 

chief-Justice,  how  designated ;  his  general  powers  and  duties •  ....     892 

justices  may  make  rules  of  practice 823 

when  open;  routineofbueineas,  etc.,  at  terms 824 

terms,  where  held;  publication  of  appointment  of  terms 825 

Justioea  may  take  oaths,  acknowledgments,  etc 826 

order  or  warrant  of  attachment  in,  who  may  grant 827 

^rk,  deputy-clerk,  and  aasistants 829-831 

stenographers 838 

Interpreters 838 

when  guilty  of  perjury 884 

derk  may  appoint  attendants,  etc 885 

clerks,  interpreter,  etc.,  not  to  receive  fees. 886 

suspension  of  an  officer  of  the  court 887 

what  mandates  may  be  executed  without  the  city 888 

direction  and  execution  of  mandates. 889 

powers  of,  as  to  transfer  of  money,  etc,  in  court .  • 746 

may  order  bond  taken  for  the  benefit  of  a  private  person  to  be  prosecuted 814 

derk  to  ke^  docket-book;  duty  as  to 1245-1979 

may  order  mscharge  of  levy  of  execution,  on  appeal  from  Judgment.  •  • •  •  •  •  1811 

where  action  to  foredose  a  lien  upon  a  diattef  is  brought  in,  warrant  to  seise  Ik 

may  be  granted. ..•••  1788 

application  of  provisions  concerning  courts  of  record,  limited 8159 

certain  provisions  not  afyplicable  to  the  court 8160 

time  for  service  of  notices  ia 8161 
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KABIMB  COXTRT  OF  TBB  CITT  OF  RBW  TOBK— CbntiiiMtf  r 

aervice  of  notice  of  tanal;  note  of  iflBoe. «..  818S 

inien  court  nuky  i^eve  from  impnBonment 8163 

money}  how  paid  into  the  ooort c...  8164 

Bommons;  when  defendant  mnst  answer 8165 

time  of  service  of  co^y  of  pleading" 8166 

enforcement  of  certain  Jna)nnenta  for  working  women 8167 

lime  for  non-acoeptanoe  and  Justification  of  bail 816S 

proof  neoesfsary  to  obtain  warrant  of  attadiment 8169 

service  of  summons  without  the  city,  or  by  publication 3170 

commiaaion  to  take  teetimonjr 8171 

oourtmay  refer  question  ansing  upon  a  motion. ••• 8179 

time  for  filing  decision  upon  a  trial  by  the  court)  id. }  when  dede&on  sufildent,  3178 

oounteiMslaims    8174 

perishable  property  may  be  sold • 8iW 

portion  of  verdict,  etc,  may  be  remitted,  judgment  for  residue 3176 

airest  in  certain  marine  causes }  may  regulate  by  rules. 8177 

contents  of  order  of  arrest 3178 

proceedings  on 3179 

Dail  or  depost  before  return 8180^  8181 

bail  or  deposit  after  return 8188 

when  and  how  defendant  to  remain  in  costody,  8183 

return  of  summons,  etc 8184 

proceedings  alter  return ;  trial  by  jury 8188 

action  ma^  be  conducted  in  the  ordinafy  man- 
ner fbr  hke  cause 8187 

Mipeal  to  general  term,  from  Ajnd^^nent.* • 8188 

io. }  from  an  order  ....: • 8189 

time  to  appeal  from  order;  proceedings  thereupon • 8190 

Appeal  mm  general  term   to  common  pleas;  in  what   cases;  proceedings 

regulated 8191«  8198 

Id.;  within  what  time;  where  heard 8198 

detcrminaticn  upon  appeal,  how  enforced ;  judgment  absolute  given  where  new 

tnai  has  been  properly  granted  below ;  app^  to  court  of  appeAls 8194»  8198 

amount  of  costs  for  procuring  order  of  arrest  m Z3BI 

on  ac^oumment  of  action  in 8SM 

when   non-readent  of   city  may  be  required  to  file    security  for  costs  in 

action  in 8268,  8969 

application  of   portions  of   this  act  to  actions  in   this  court  on  and   after 

September  1,  1880 8847 

derk  oC  general  duties  oL    (Sea  Clbbx;  Couitt  Clbbk.) 


mitigating  circumstaaoes,  proof  of^  in  action  ibr  breach  of  promise  of 086 

airest  in  action  for  breach  of  promise  of. 649 

ofpUdntifl^  court  may' order  action  abated,  upon.,.. 7CU    768 

certificate,  record,  etc,  oC  ia  jiresumptive  evidence 998 

reference  by  consent  not  made  of  course  in  action  to  annul 3019 

referee,  to  whom  all  parties  object,  may  be  appointed  in  such  action.  ••• 1094 

Judgment,  how  taken  in  action  to  annul,  etc ,  .•••  1999 

right  of  parties  to  remarry  after  divorce  for  adultery 1761 

(See,  also,  Dnroaoa ;  SspiJLiTioir ;  Isbdb  ;  Aonov  to  Aasm.  ▲  Mabbuol) 

f^A^mrm  WOICAN: 

action  by  and  against,  how  brought;  when  husband  not  proper  party 406 

Boand.. 


when  may  and  may  not  be  witnesB  for  or  against  her  husband. 898 

lodgment  for  or  against,  how  enforced. 1906 

inaj^  confess  Judgment  as  if  single 1971 

entitled  to  same  exemptions  fr<ui  execution  as  a  householder 1888 

asemption  of  homestead  a(  etc 1898-1404 

may  release  to  her  husbaad  inchoate  right  of  dower,  in  property  in  partition.  •  •  •  1871 

damages  recovered  by,  in  action  for  Blander,  separate  property  of. 1906 

i^ipointment  of  general  gnardiaa  for  infrnt  married  woinaa.*.C 9891*  VSSi,  9B94 

ganaral  guaidiaa  of  tba  pafwm  o(  not  to  be  appoUited.... •«•••  ••••  8991 

(BaaDowaB.) 

U4 


QiDBK. 

what  mandfltoB  of  New  Yog^marfaie  court  mAv  be  directed  to. 839 

proof  of  Bervice  of  precept  in  Bommaiy  imx^eoiiira       2243 

warnuittopntpetitioiieriasaimnaiypToceediiin  2261 

(See  SuHttLFF.) 

TOR  I 

oaths  may  be  taken  oefore • 84f 

applicaticai  for  removal  of  person  by  sommary  proceedings  may  be  made  to.  •  •  2284 

of  city,  except  in  New  Yotk  and  Kings,  may  act  in  surrogate's  absence,  on  peti- 

tionfordiscovery  of  property  withheld..  •••... 1709 

aCATOR'8  COURT: 

of  the  dty  of  Hudson  is  a  coort  of  record 9 

of  Hudson.    (Bee  Hudboh,  Ma.tob'8  Coubt  of  thb  Cm  of.) 

lOHAJIZO! 

lien  of,  upon  chatteL    (See  Aonov  to  FoBBOiiOBa  Lixir  ufov  a  ChunBL.) 


here,  of  stockhdderB  of  foreign  corporations • •• •  1779 


of  unincorporated  assodationt  action  against ..••  • •••• 

of  legislatore,  not  obliged  to  act  as  justice  of  the  peace ••• 9867 

no  fee  to  be  charged  for  administenng  oath  to • 8289 


i3ti  deceased  or  insane  notary,  when  admissible. 


t 
dvil  action,  not  merged  in  criminal  proeeeation ••••••••••••••  1899 


. 


sheriff  may  require  aid  of,  to  overcome  refljatance  toprooefls •»..  • 104 

governor  may  order  out,  to  assust  sheriff. 107 

pay,  bounty,  arms,  etc.,  when  exempt  from  execution ••••  •• ••  1888 

exemptions  from  jury  duty.    (See  BxnfFTiov.) 


no  fee  to  be  charged  for  administering  oath  to •••••  ••• 8289 

MZSCONDUCT: 

of  ofiicer,  party,  etc.,  court  of  record  may  punish 14 

in  office  or  in  professional  emjdoyment,  arrest  in  action  finr 649 

revocation  of  letters  testamentiuy,  etc.,  on  ground  of. 2686 

(See,  also,  Attobitbt.) 

ICBDBBdDSANORi 

Bale  of  liquor  at  court-house,  of  court  of  record 891  88 

person  not  attorney,  practidng  in  New  York  or  Kings  county 64 

Judge  permitting  such  person  to  practice 64 

attorney  mav  be  removed  or  suspBodedfor 87 

misoonduct  by  attorney,  etc 70,76,  89 

defence  of  prosecutiona  by  district  attorney,  attorney-general,  partner  of  ^tziel 

attorney,  etc ^ 89 

teftisal  to  assist  sheriff,  when  commanded 106 

violation  by  officer,  of  rules  as  to  arrest,  jails,  etc.... 126 

IDegBl  sales,  etc.,  of  liquors  in  jail 180 

flherifl^  etc.,  suffering  prisoner  for  contempt,  etc,  to  go  at  laiige ••••  157 

conniving  at  escape 169 

reftisal  ofpublic  officer  to  search  and  COTtify 961 

^raidan  giving  fiklse  certificate  as  to  juror  in  New  York 1129 

Dnbery,  aiiso  representation,  etc,  as  to  jurors  in  New  York •••  1122 

officers  recdving  bribes  as  to  trial  jurors,  etc.,  in  New  York 1128 

ooncealmentof  offer  to  bribe  by  trial  juror  in  New  York 1124 

certain  wilftd  ondsBions  of  duhr  by  commiMioner  of  jurors  for  Kings  county ••  •  •  1169 

givixi^  false  information  as  to  jurors,  etc.,  in  Kings  county 1160 

phymdan  giving  fUse  certificate,  etc.,  as  to  juror  in  Kings  county 1161 

in*  officer  makiuff  a  sale,  to  purchase  thereat « 1679 

suing  in  name  oTanother,  etc,  made  a 1900 

fefnsal  of  defendant  usuiixhig  pubUo  offloe^  to  deHTer  book%  eto.«  after  judg- 

~~  "'  agalnat  Umylsa. • •  ••••  «,•.  •• 1962 
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OR— Cbn^liMiMi/ 

i^imprifloning  discha(g<ed  priaoiier  fo^  3061 

eaac&k&agt  etc.,  pnaoaer  to  avoid  aervice  of  writ  of  habeas  corpqiv  <v  oerlK»M% 

la  a 9068 

aiding,  etc,  in gach concealment,  etc,  isa. 906S 

person  served  with  precept  in  sammary  proceedings,  who  does  not  deliver  it  to 

person  to  whom  it  is  directed  isifailtyof  a 99C1 

Jmitice  of  the  peaee,  not  paying  over  money  coUectedt  is  guilty  ofa 8168 

punishment  for,  undertusact •••  8846 


in  action  against  oorporaiion«  waived  unless  pleaded. •«.•  ••••  tlTt 

when  objection  of^  not  avails^  in  action  against  nninoorpcwated  asMcialkn..  •  •  "'"^ 


or  omission  in  seal,  teste,  etc.,  not  to  InvaBdate  process ••••••••      84 

In  process,  pleadings,  etc.,  when  cured  or  disregarded 791«n8 

oourt  may  relieve  acahist TIM 

certain  provisions  rating  to^  apply  to  proceedings  in  saxTogate'a  oourt..*.  •••• 


may  be  pleaded  and  proved  in  certain  actions 


I 
ordered  paid,  non-pavment  of,  how  punlshaUe,  where  eaeontkm  eanael  iuBua>..      14 

current,  of  the  Unitea  States,  how  levied  on,  etc. •• •• 1410 

bank  bills,  bonds,  etc.,  how  levied  on,  etc ••••••  Mtt 

paid  into  court.    (Bee  Patmhht  nrxo  Ooinz  |  ItefiSE.) 
draodt  of.    (See  Dbfosit.) 

action  to  compel  discovery  and  iq;>pHcation  o(  by  Judgment  creditor.    Qte 
JnsaxBiiT  Cbxdixqs.) 

HOmOB  COXJlfTT: 

jail  liberties  for 145 

stenographer  for  county  court  and  sesnons  in ••..     861 


time  within  which  to  bring  action  to  redeem • •••••     838 

of  vessel,  how  proved 916 

for  purchase-money,  is  superior  lien  to  judgment  previously  docketed 1254 

upon  real  property  exempted  from  execution,  how  far  effectual 1404 

equity  of  redemption  not  to  be  sold  i^Km  execution  on  judgment  of  mortgage 

debt 143S 

direction  to  be  indorsed  upon  such  execution 1433 

creditor,  how  and  when  may  redeem  real  estate  sold  on  execution 1449-1471 

credit  fpven  to  piutdxaser  in  partition  must  be  secured  by. ... . 1674 

action  for  mortgage  debt  prohibited  during  foredosure ;  except,  etc 16S8-1630 

effect  of,  in  proceedings  to  morigaoe  infant's,  etc,  real  estate 8868 

to  people  of  the  State  not  affected  by  provinons  for  iiareclaRire  by  advertise- 
ment   8409 

of  real  property  of  deceased  to  pay  debts,  when  ordered 8760 

made  after  filing  of  a  petition  for  volimtary  dissolution  of  cocpoanation,  is  void.  •  •  84S0 

as  to  foreclosure  of.    fSee  Fobbclosubb  of  Mobtqaqb.) 

of  real  estate  of  in£ant»luuatiG»  etc.  |  prooeedings  for.    (See  OoMMitm ;  Ibvast.) 


I 

cannot  maintain  action  of  ejectment 1498 

of  lease,  may  obtain  poaaessioQ  of  property  after  judgment  in  ejectment,  how. . .  1606 
riffht  of»  to  redeem  lease  of  judgment  dCebtor,  canned  in  summary  prooeed> 

mgs 2357 

his  assignee,  or  legal  representative  may  purchase  at  foreclosure  sale 8894 

titie  of,  from  heir,  etc,  when  not  affected  by  cn]e  of  real  property  for  payment  ^^ 

of  decedent's  debts 8777 

8iOnONi 

appeal  to  court  of  appeals,  when  heard  as «•• « 193 

tomodifyor  vacate  injunction  when  not  affected  by  denibl  of  iDi^^       €28 

definition  of • ••» •• «..  •• ^68 

in  Buprex&e  court,  where  to  be  made • «••  •*•«.•  .«••«•••..  7tB8^    770 

healing  oi;  when  transfeiTad  to  another  judgeu fit 

■ubsequent^  not  aOowecl  after  dm^l  of  mt««*#  #«*«  .«•««••  •«»•  •««•»•—  «...^88-»778 
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IN—  CkmHnmaM :  Brnmam. 

costs  ofC  how  collected TTt 

time  of  notice  of 780 

deposition  of  witness  to  be  used  on,  how  taken,  etc 885 

forehangeof  place  of  trial 986,    989 

for  new  trial,  judgment  on  denial  of. 1227 

for  judgment  on  special  verdict. 1233 

on  veraict  subject  to  opinion  of  court 1234 

for  leave  to  issue  execution  after  death  of  judgment  debtor 1381 

for  payment  of  lien  from  money  in  court,  in  partition,  how  made,  etc 1564 

order  for  payment  of  liens  in  such  case,  etc 1565 

SFOvisiona  as  to,  in  actions,  apply  to  proceedings  faistituteci  by  State  writ 1997 
I  proceedings  for  State  writ,  same  as  in  action ^ 1997 

to  set  aside,  etc.,  mandamus,  when  and  where  must  be  made 2075 

to  quash  or  set  aside  writ  of  prohibition 2097 

to  confirm,  vacate,  etc.,  award  of  arbitrators,  when  and  how  made 2873-2376 

costs  of 323&-3251 

for  judgment,  for  not  filing  security  required  for  costs 3277 

to  set  aside  judgment,     (^e  Judomritt.) 

to  vacate  order  of  arrest ;  to  increase  security  of  plaintilT;  and  to  reduce  bail  on 

arrest    (See  Ajulbst.) 
to  vacate  or  modify  attachment.    (See  ATTAcmiBifT  of  Pbopsbtt.) 

injunction  order.    (See  LrjuircnoH.) 
for  new  trial.    (See  'Rual.) 

MUNIdPAX.  CORPORATION : 

security  not  required  when  provisional  remedy  issued  in  action  brought  by. .  ••  1990 
title  as  to  voluntary  dissolution  of  corporation  not  appticable  to 2481 

MUNIOIPAZff  COURT  OF  ROCHB(SmiR.    (See  Rogbbsteb  Mukicifal  Covbt 

OF  TBM  CiTT  OF.) 

N. 

KAXB. 

party  whose  name  is  unknown  may  be  deslgnated^by  fictitiouB 461 

same  provision  where  partv  is  unluiown 451 

action  for  suing  in  anothers ;  is  a  misdemeanor 1900 

treble,  etc.,  damages  recoverable  in  such  action 1901 

writ  of  certiorari  or  habeas  corpus,  etc.,  to  be  obeyed  though  directed  in 

official  or  fictitious* 2024 

to  what,  certiorari  to  review^  determination  of  board,  etc.,  must  be  directed.  ••  2129 

application  for  change  of »  where  made  in  New  York 2410 

in  Buffolo  and  Brooklyn 2411 

petition,  what  must  state 2412 

order. 2413 

implication  by  an  infSant 2414 

order  to  be  published ;  papers  to  be  recorded 2415 

when  new  name  to  be  assumed 2416 

action  not  to  abate,  etc ;  amendment ; 2417 

county  clerk  to  make  return,  etc.,  to  secretary  of 

State ;  names  to  be  published 2418 

whan  defendant  may  be  designated  by  fictitious,  in  justice's  summons 2884 

KATPRATilZATION : 

marine  court  of  New  York  cannot  naturalise  an  alien 818 

fees  of  clerk  upon 3806 


writ  of,  abolished 548 

(See  AmuBT.) 


to  prosecute  action,  penalty  for 821,    829 

revocation  of  letters  on  ground  of.    (See  Rbvocatiov.) 


action  for  death  occasioned  by 1909-1905 

limitation  of. 888 

NJBQO^riABTiB  ZNtlTRUBCBNTB : 

rights  of  parties  not  affected  by  section  1909 1909 
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INDBX. 

MSKIOnABZiB  PAFBB.    (See  Bills  or  Bxcravgb  Ajn>  Pbombiokt  Nocbb.) 
ITBW  MATTBR.    (See  Avbwbe  ;  ComrrHB-CLiiM ;  Rbflt.) 


publication  of  notice  of  sale  of  real  property  nnder  judgment X97S 

(See  PDBLIOATIOH.} 

MBW  TBIAIi: 

in  ejectment,  when  may  be  granted,  after  trial  of  ifisue  of  fact llSft 

after  ju€(g;ment  b^  ddTault,  etc 1526 

time  of  certain  difiabilitiee  not  to  form  a  part  of  time  of  limitation 

on  application  for 1587»  1538 

evidence  on ISao 

granted  in  action  to  determine  daim  to  real  property  as  in  ejectment 1646 

ma}r  be  granted  b)r  Burro^te^  in  or  out  of  court 2481 

motion  for,  alter  trial  by  jury  in  surrogate's  court 2Skl8-2649 

on  appeal  from  justice  of  the  peace.    (See  Afpbal  from  Jdsticb  of  thb  Pbjlcr,) 

(See  Appba^  ;  Tbial.) 

HSW  YORK: 

judge  of  court  of  record  in,  may  continue  proceedings  commenced  Ixsfore  an- 
other judffe  of  same  court 96 

change  of  juace  for  holding^  courts  in 4S 

none  out  attorneys  to  practice  in  courts  in« G3»     64 

attendants  on  courts  in,  how  apxx)inted 98 

derk,  deputy  clerk,  etc.,  in,  not  to  be  appointed  referee,  receiver  or  commis- 
sioner unless  by  consent 90 

jail  for  civil  prisoners  in,  to  remain  the  same 120 

jail  physician  in 126 

kemporary  jail  in,  when  and  how  designated 135,    144 

jail  liberties  for  county  of 145 

sevend  circuits  may  sit  at  the  same  time  in 238 

judges  of  certain  other  courts  may  be  designated  to  hold  terms  of  supreme 

court,  etc.,  in 236 

stenographers  for  circuits  and  oyer  and  terminer  in 251  -! 


I 

lei 


personal  service  of  summons  in  actions  against  city 431 

monev  in  court  in,  paid  to  chamberlain  of. 745 

chamberlain  of,  governed  by  rules  for  county  treasurer 754 

motions  in  courts  in 769,    770 

certain  actions  relating  to,  have  preference  on  calendar 791 

calendar  practice  in 794,795,    977 

public  records,  20  vears  old,  evidence , 955 

service  of  papers  through  branch  post-office  in 80t 

notice  of  sale  of  real  property  in,  under  judgment 1678 

rule  of  construction  as  to  provisions  relating  to 3341 

application  of  provifflon  concerning  trial  jurors  in,  on  and  after  May  1, 1877 ....  8347 
superior  city  courts  in.    (See  Common  Plbas,  etc. ;  Nvw  TorkSufrbior  Court, 

etc.) 
other  local  courts  in.    (See  Distbict  Conm,  etc  ;  Gbnbral  Sbssiovs  ;  Marutb 

Court,  etc.) 
trial  jurors  in,  commissioner  of  jurors  in.    (See  Trial  Jurors  nr  thr  gitt  ard 

OOUNTT  OF  NrW  YoRK.) 

MBW  TORE,  OOWBLT  OF  OOBCMOM   PZiBAS,  FOB,  BTC.    (See  Commor 
Plbas,  Court  of,  etc.) 

MS W  TOBS,  DISTRICT  COURTS  OF  THB  UiTV  OF.    (See  DiSTRicr  Coubis 
OF  THB  City  of  Nrw  York  ) 

MBW  YORK,  BCARIMB  COURT  OF  TUB  CTTT  OF.    (See  Marirb  Court 

OF  THB  Cmr  OF  Nbw  York.) 

MBW  YORK,  8UFZSRIOR  COURT  OF  THB  CITY  OF.    (See  Supbrior  Court 
OF  THB  City  of  Nrw  York.) 

MBZT  OF  KINt 

definition  of,  as  used  in  certain  sections 1870,  1905 

definition  of,  as  used  in  chapter  on  surrogate's  courts 9514 

of  imprisoned  criminal  may  apply  for  appointment  of  trustee  to  take  care  of  his 

proi)erty '. MO 

when  to  be  cited  on  application  for  probate  of  will 905 

action  by  creditor,  agitoBt  decedears  next  of  kin,  etc    (See  Crbditob.) 

U8 


INDEX. 

SQAAABA  CK)UMTX  s                                                                                         8B0Ti<nr, 
Btenographer  for  county  ooorta •  •• 861 

VON-BBSIDENT: 

when  admitted  as  attorney • ••••• 00 

action  a^ainsty  may  be  brought  in  saperior  dtv  eoxai  by  resldcait  of  dty,  etc. . .     96S 

limitation  of  action  against,  on  demand  barred  by  law  of  his  residence 890 

publication  of  summons,  in  action  against 488 

attachment  of  property  of,  judgment  agunst,  how  enforced 636,    707 

service  of  papers  on  derk,  for 80O 

place  where,  may  be  compelled  to  attendfor  examination,  before  trial,  etc 880 

what  required  of  plaintiff,  in  ^^application  for  judgment  by  default  in  action 

.against 1216»  1317 

when  may  sue  foreign  corporation  here 1780 

removal  of  non-resident  receiver 2469 

jurisdiction  of  surrogate's  court  over  estate  of 2476-2478 

surrogate  must  transmit  will  of,  or  letters  of  administration  upon  estate  ci,  to 

secretary  of  State 2608 

executor,  being  non-resident,  may  act  without  bond,  when* 2688 

letters  testamentary,  etc.,  to,  when  revoked  without  citation 2691 

provisions  as  to  testamentary  trustees,  apply  to  non-resident  ones 2820 

appointment  of  general  guardian  for  infant,  who  is 2822 

may  be  arrested  in  action  before  justice  of  the  peace 2894 

order  of  arrest  in  such  action  by  non-resident  pudntiff 2894 

attachment  ap^nst,  in  court  of  justice  of  the  peace 2906 

may  be  required  to  file  security  for  costs. 8268-8270 

MOMBUIT : 

plaintiff  cannot  submit  to,  after  cause  submitted  to  jury., 1182 

in  action  in  justices'  court,  cannot  submit  to,  after  cause  submitted  to 

jury :  ....  8007 

judgment  o(  in  action  in  justices' court 8018 

NOTARY  PUBUO: 

oath  may  be  taken  before •  842 

certificate  of  protest  is  evidence,  when 928 

original  protests,  etc.,  when  may  be  used  as  evidence •  924 

MOTB: 

extending  time  to  answer  in  action  against  corporation  on 1778 

failure  of  corporation  to  pay  for  one  year,  ground  for  dissolution  of. 1785 

MOTB  OF  ISSnS: 

in  New  York,  of  cause  called  and  passed 795 

contents  and  filing  of 977 

MOnOB: 

when  person  accused  of  a  criminal  contempt  entitied  to 10 

of  sul»titution  of  ofllcer,  in  special  proceeding 58 

to  party  to  appoint  another  attorney 65 

must  be  given  to  attorney  of  application  to  remove  him 68 

of  motion  by  sheriff  for  judgment  against  sureties  on  bond  for  jail  liberties. . . .  168 

to  be  given  to  district  attorney  of  application  to  remit  fine 852 

may  h&  served,  instead  of  copy  complaint  in  certain  actions 410 

of  object  of  action 428 

no  personal  claim 428 

to  be  published  with  summons ....  442 

of  Implication  for  appointment  of  guardian  for  infant  defendant 471 

justification  of  bail  on  undertakmg  on  arrest > 578 

application  for  injunction,  when  required. 605  -  600 

to  vacate  or  modify  injunction  when  required,  and  when  not.  •  626,  627 

attachment  of  real  property,  to  be  filed;  requisitesof 640 

application  to  value  vessel  attached 667 

to  cUscharge  attachment 689-698 

Attachment  of  real  property ;  cancellation  of • .  711 

Implication  for  receiver 714 

payment  into  court  of  amount  tendered,  etc « 782 

acceptance  of  offer  of  judgment 738,  780 

motion,  time  of. 780 

time  for  publication  of,  how  computed. .*••  ..••. 787 

mode  of  service  of....  • • 796-80^ 
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OCDBZ. 

—  Omtifnted: 

publication  of^  when  no  newspaper  in  oooniy 

of  application  for  oommiaBion 

examination  of  witneaB  upon  conuniasion  on  oral  qnestiona 

trialt  aervice  of. tH 

party  serving  may  bring-  eauae  to  trial M 

takinff  deposition.    ^See  DBPosmoir.) 
what  and  wben  to  be  given  to  defendant  on  applioation  fbr  Judgment  by  deAudt^  mi 

to  be  filed  by  adsignee,  receiver,  etc,  with  oonnty  derk 1963 

of  motion  to  set  aside  final  judgment 1S87-1S8I 

i^peal;  requisites  of 1300-1318 

i^lication  for  leave  to  issue  execution  after  five  years 1378 

acahist  property  of  deceased  debtor • 1380 

of  application  to  have  indemnitors  substituted  for  sheriff 1423 

officer  indemnified^  to  give  notice  of  action 1497 

of  sale  of  personal  property  under  execution  to  be  posted 1439 

sale  of  real  property  under  execution 1434 

object  of  action  to  be  published  or  served  on  unknown  defendant  in  partitiony  1541 

to  creditors,  on  reference  in  partition  to  be  published 1563 

of  application  for  moneys  in  court,  in  partition 1564 

sale  of  real  property  under  judgment • 1678 

exception  to,  and  justification  of  sureties  to  undertaking  in  replevin 1708 

to  sheriff  to  make  return  in  action  of  replevin 1716 

of  abandonment  of  part  of  plaintiff's  claim  in  replevin 1719 

demand  of  judgment  for  return  c^  chattel  by  defendant,  in  action  for  chattel,  1795 
granting  or  vacating  of  order  allowing  next  firiend  of  in&nt  or  luna;tic  to 

bring  action  to  annul  marriage 1755 

application  for  extension  of  time  for  corporation  sued  on  note,  to  answer 1778 

leave  to  bring  action  to  annul  corporation 1799 

judgment  in  action  to  annul  corporation,  must  be  published 1803 

to  cremtors  to  present  daims  against  corporation 1807 

'when,  must  be  given  of  application  for  injunction  against  corporation 1809 

of  application  for  appointment  of  receiver  of  a  corporation 1810 

to  surrogate  for  leave  to  issue  execution 1826 

for  leave  to  sue  on  a  judgment 1913 

to  substitute  successor  of  public  officer  as  a  defendant, 1990 

when  must  be  given  to  district  attorney,  of  application  for  habeas  corpus  to 

testify Wl 

to  persons  interested  in  detention,  on  application  for  habeas  corpus,  or  certiorari,  ^^ 

of  application  by  prisoner  to  be  admittod  to  bail,  pending  an  appeal.... 9060 

alteniative  mandiunus,  may  be  granted  with  or  without SOW 

of  application  for  a  peremptoiy  mandamus SOTO 

of  filing  of  retmTi,  or  demurrer  to  alternative  vrrit  of  mandamus 9081 

execution  of  writ  for  assessment  of  damages 9108 

application  to  confirm  or  set  aside  inquisition  on  writ  for  assessment  for 

damages « 9119 

application  for  moneys  ^d  into  court  under  inquisiti(» 3118 

c^^oran 3128 

pendency  of  proceedings  tor  a  certiorari 9137 

to  creditors,  of  application  of  judgment  debtor  for  disciharge  from  imprisonment 

on  execution 9905 

id. ;  when  service  cannot  be  made  within  the  ^tate... 9906 

id. ;  when  the  State  is  a  creditor 9907 

to  imprisoned  debtor  to  apply  for  his  discharge 9916 

mu6t  be  ^ven  in  certain  cases  before  application  in  summary  proceedings  to 

recover  land 9986 

to  be  served  by  neighbor  upon  landlord,  etc.,  of  bawdy-hoose  in  summaiy  pro- 
ceedings to  recover  land 2387 

to  accused  to  show  cause  why  he  should  not  be  punished  for  contempt 2369 

sheriff  not  returning  mandate,  to  show  cause • 2270 

of  application  for  discovery  of  tenant  for  Ufe 23o4 

execution  of  commission,  in  proceedings  to  discover  tenant  fbr  life 2313 

application  for  appointment  of  committee  of  idiot 233$ 

hearing  before  aroitrators 2368 

motion  to  confirm  award 3378  2382 

vacate  or  modify  award 9376,  2382 

sale  on  foreclosure  by  advertisement^  how  published  and  postedt  eto  ••••986^2390 
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—  ChnHnued :  Bmrmm, 

of  pos^namentof  mJo....**  ••• • 2892 

tftxktioa  of  ooetB  and  expeiuMB  on  forecloBare  by  advertiMment 24CB 

application  for  surplua  moneys  on  fcHredoBufe  liy  advertiaement  to  be  served,  2406 

by  infjftnt  for  leave  to  change  his  name , 2414 

motion  for  final  order,  on  application  for  volnntaiy  dissolution  of  corporation,  2428 
application  for  appointment  of  receiver  in  supplementary  proceedings,  2464,  2465 
];>rooeedingB  for  appointment  of  special  guardian,  in  surrogate's  comrt,  2590,  2531 
time  and  place  of  taking  testimony  of  aged  or  infinn  vntness  in  surrogate's 

court : 2589-2540 

appeal  from  decision  or  order  of  surrogate 2574 

apx)ointment  of  temporal^  administrator 2669 

pabucation  of  notice  to  creditors  by  temporary  administrator 2673 

ciartain,  required  in  surrogate's  court ;  how  given 2681 

of  sale»  in  |»t>oeeding8  for  sale  of  real  property  for  payment  of  debts  of  dece- 
dents) penalty  for  taking  down  same,  etc. 277!l 

api^ication  for  legacy  paid  into  State  treasury 2747 

distributioQ  ot  proceecb  of  sale  of  real  estate  of  deceased  to  pay  debts 2787 

surplus  on  fbreclosure  paid  into  surrogate's  court 279^ 

arrest  of  defendant  in  Justioes'  court  must  be  given  to  plaintiff;  effect,  etc., 

2897-2899 
motion  by  d^endant,  arrested  in  action,  in  justices*  court,  for  discharge 

therefrom 2901 

application  for  conmuasion  to  examine  witness,  in  action  in  Justice's  court,  2981 

2982 

sale  bv  constable  on  execution  on  justice's  judgment • 8029 

penalty  for  taking  down,  etc.,  notice  of  sale  on  execution,  in  justices'  court 8080 

ol  application  for  order  of  reistitution  on  reversal  of  justice's  judgment 8058 

hearing  of  appeal  from  justice's  judgment 8062- 

to  be  served  on  owner  of  animal,  seized  as  a  stray 8087--8089 

of  sale  of  animid  seized  as  a  stray 8091 

time  for  service  of,  in  marine  court 3161,  8162 

of  taxation  of  costs 8268,  8264 

oonstmctive.    (See  Nonoa  of  Peitdbhoy  of  Action.) 
on  summoning  jury.    (See  Total  Jubobs.) 

WKmOB  OF  OBJBOT  OF  ACTION  i 

to  be  published  when  action  brought  by  people,  to  recover  real  property  es-  i 

cheated  or  forfeited  . .., 1978 

HOl'iUJJ  OF  PUNDBIVOT  OF  ACTION: 

notice  of  levy  on  real  property,  after  ten  years,  regarded  as 1252 

every  person  claiming  through  a  party  by  title  acquired  after  filing  o(  bound 
by  final  judgment  in  ejectment • 1526 

every  person  daiming  tnrough  a  party  by  title  acquired  after  filing  of,  bound 
by  final  judgment  in  i)artition 1657 

every  person  claiming  through  a  party  by  titie  acquired  after  filing  of^  bound 
by  sale  under  interlocutory  judgment  in  action  for  dower 1619^ 

in  foreclosure,  when  to  befiliea;  contents  of • 1631 

sale  on  foreclosure  a  bar  against  every  person  claiming  through  *  party  by  title 
acquired  after  filinf;>of 1682 

final  judgment  in  action  to  determine  claim  to  real  property  bars  claim,  as  of 
daceoffiUng 1645,  1646 

final  judgment  in  action  to  determine  a  claim  to  real  proper^,  bars  every  per- 
son cliuming  throujgh  part.^  by  titie  acquired  after  filing  of 1646 

to  be  filed  by  plaintin  in  action  relating  to  real  property }  effect  of 1670,  1671 

recorded  and  indexed  by  clerk 1672 

when  deftiodant  may  file;  effect  of 1678 

may  be  cancelled 1674 

special  provision  for  cancelling  in  Judgment  creditor's  action 1674 

liability  of  purchaser  during  pendency  of  action,  after  filing  of 1685 

how  far  statute  of  limitations  suspended  after  filing  of,  in  action  between  credi- 
tor and  executor,  etc.,  filing  and  cancelling  of 2751 

NOnCQ  OF  SAIiII  OF  RBAI*  FBOFIIRT7  UNBBR  JUDOMBNT: 

whAtmust  be  given , • 1678 

HOFIFT; 

eriuivnieiit  to  summon • 8348,  flob.      19* 
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KOW: 

refers  to  ^vliat  time 8MI^  aaliL 

1VUI8AHOB,  AOnON  FOB: 

when  to  be  brooffat  in  saperior  city  ooort 

triable  by  a  jury 

where  triable S6I 

when  may  be  broofffat IM 

whomavbe  defenaantsin IdSl 

final  judgment,  may  award  damages  and  direct  removal  of  nnissnee 168S 

action  for  money  oojlyt  not  affected  by  provk&onB  as  to 1661 

0. 

OATHS  AMD  AFPZBBCATIONSi 

court  of  record  may  administer  to  witness 7 

to  be  taken  by  attorney 69 

Justices  of  the  marine  court  of  New  York  may  administer 396 

ludgment  not  affected  bv  omission  of  a  referee  to  be  sworn TS 

before  whom  may  betaken M 

taken  in  special  cases 8i3 

without  the  State 844 

mode  of  administering  oaths 84S 

when  kissing  of  gospels,  etc»  may  be  dispensed  with 84S 

affirmation  may  be  made;  form  of M7 

peculiar  mode  of  administering,  when  resorted  to 848 

now  administered  to  persons  not  Christians 849 

court  may  examine  infant  or  person  of  weak  intellect,  etc 860 

swearing  falsely  in  any  form  is  perjury 861 

€i  referee '.   1016 

commlssionera  in  pai*tition,  filing,  etc. IW 

commissioners  to  admeasure  dower;  filing,  etc 1808 

be  administered  to  jury  on  writ  of  assessment  of  damages 9110 

commissioners  in  proceedings  for  appointment  of  committee  of  lunatic,  ete. .  23S9 

arbitrators,  on  submission  of  controversy 2389 

referee,  in  supplementary  proceedings,  required  unless  expressly  waived  . .  •  3445 

\  office,  of  person  appointed  by  supervisors  to  act  as  surrogate 9499 

executor,  administrator,  etc 9694 

temporary  administrator 9671 

guardian  of  property  of  infant 9899 

mfant's  person 9881 

of  Juror  in  Justice's  court 9998 

witness  m  justice's  court 8000 

constable  to  take  char^  of  jurv  in  justi«e*s  court 9006 

officer  may  charge  fee  paid  for  admimstering,  etc ffl89,  8291,  8998 

OBJBOT  OF  AOnON : 

notice  of.    (See  Noticb.) 
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to  liquidate  damages,  in  action  on  contract 796 

effect  of  acceptance  or  reftisal  of  such  offer 737 

of  judjGpnent,  by  oefendant,  before  trial 788 

effect  of  acceptance  or  refusal  of  such  offer 738 

of  judgment,  by  plaintiff,  where  counter-claim  is  set  up 789 

effect  of  acceptance  or  reftisal  of  such  offer 789 

and  acceptance,  by  whom  subscribed 740 

death  of  party  after,  does  not  stay  judgment 768 

of  judgment  before  justice  of  the  peace  may  be  made  by  defendant ;  proceed- 
ings thereupon 9839 

of  compromise,  befora  return  on  appeal  from  justice's  judgment  for  new  trial  in 

appellate  court 9070 

id. ;  after  return  on  such  appeal SOTS 

OFJb'lOJbl : 

director  mav  be  suspended  or  removed  from 1781 

of  justice  of  the  peace  or  constable,  buying  claim  for  prosecution,  is  forfeited  . .  8138 

justice  of  the  peace,  neglecting  to  pay  over  collections,  forfeits 8153 

effactof  this  act  upon 8354 

action  against  i>erBon  usurping.    (See  Usubfbb.) 
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of  couH  of  record,  may  be  pfonidied  for  miflcondnct • 14 

or  attorney  to  sabecribe  or  endorse  process 24 

disability  of,  in  special  proceeding';  sabstitafiony  etc 62,      68 

certain,  not  to  practice  as  attorneys 62 

stenopapher  is*  of  court. 82 

certain,  to  attend  general  terms ;  fees,  etc 2^,    243 

of  coort  of  record,  vhen  priyileged  from  arrest 665 

public,  attachment  and  arrest  in  action  against,  for  peculation 549,     637 

when  one  making  sale,  must  pay  taxes,  etc 1676 

purchases  by  one,  ma]dng  sale  of  real  property  prohibited 1^79 

of  corporation  maybe  sued  for  misconduct 1781 

visitatorial  power  of  public,  over  cori)oration,  not  affected  by  certain  provision,  1783 

may  be  restrained  in  action  to  dissolve  corporation,  etc. 1787 

may  be  Joined  as  defendant  in  action  a^^nst  corporation,  when 1790 

whens^arate  action  may  be  brought  against 1791 

|)roceedings  in  either  of  two  last-named  actions 1792 

judgment ;  property  to  be  distributed,  etc 1793-1796 

of  corporation  maybe  compelled  to  testify 1806 

TequisitiGn  of  injunction  against,  in  certain  cases 1809 

can  be  suspended  or  removed  only  by  a  final  judgment Ibll,  1812 

death  or  resignation  of,  does  not  affect  action  against  unincorporated  asso- 

dation « 1920 

of  unincorporated  association,  not  Uable  to  arrest  in  action  against,  nor  is  his 

property  bound  by  jud^^ment 1921 

action  agiunst,  by  taxpayer,  to  prevent  waste,  etc 1925 

b^  and  against  certain  county,  town  and  municipal. 1926-1928 

designation  of  such  in  summons  or  other  process 1929 

successor  of,  to  be  substituted  in  action,  etc 1980 

when  execution  not  to  issue  against  public 1931 

judgment  for  costs  in  favor  of  people  a^nst  unauthorized  corporation,  when 

may  be  ordered  collected  by  attacnmcnt  against  person  of 1987 

to  whom  habeas  corpus  to  testify  issued,  must  obey  the  same 2014 

desi^ation  of,  by  official  name  m  certain  writs,  is  sufficient 2024 

to  whom  precept,  etc.,  delivered,  on  disobedience  of  habeas  corpus  or  certiorari, 

may  call  out  power  of  county 2080 

penaltv  for  reftuBing  to  deliver  copy  of  process  under  which  prisoner  held 2065 

when  determination  of.  not  reviewable  on  certiorari 2121,  2122 

mode  of  servace  of  writ  of  certiorari  upon 2130 

whose  term  has  expired,  compelled  to  make  a  return  to  a  writ  of  certiorari 2136 

*•  body  or  officer,"  m  provisions  as  to  certiorari  to  review,  what  to  include 2146 

not  returning  mandate ;  notice  to  show  cause  why  he  should  not  be  punished 

for  contempt 2270 

collection  of  fine  imposed  upon 2293-2301 

duty  of  certain,  to  apply  for  committee  of  lunatic,  etc 2824 

when  maiority  of,  may  petition  for  dissolution  of  cori)oration 2419-2420 

petition  therefor  and  proceedings  thereon.    (See  Dibsolittion  of  Corporation.) 

of  corporation,  may  be  examined  on  supplementary  proceedings 2444 

town  or  county,  action  by  or  against,  may  be  brought  before  justice  of  the 

peace 2866 

when  costs  not  awarded  in  action  against  school  officer,  or  supervisor 8244 

entitled  to  inci'eased  costs 8258 

certain,  required  to  file  security  for  costs,  when 3268-3270 

prohibited  from  taking  fees,  not  prescribed  by  law 8280 

or  for  services  not  rendered 8281 

fees  received  must  be  included  in  account 8286 

when  entitled  to  fee  for  administering  official  oath 3289.  8298 

may  charge  fee  paid  for  oath ;  postage,  etc 3291,  8292 

comptroller  to  audit  fees  and  charges  of  officer  when  chargeable  to  State 8296 

effect  of  this  act  uxxm  offices  and  officers ^ 8864 

certiorari  to  review  proceedings,  etc.,  of    (See  CBRnoaABi  to  Rbvibw,  etc.) 

as  to  mandamus  to.    (See  Mandamus.) 

official  bond  of  public,  or  of  officer  appointed  by  court.    (See  Official  Bon  | 

see  DiRBCioR.) 
as  to  liabilities  for  escape  or  misconduct,  etc.    (See  Shbriff.) 

arrest  and  custody  at,  and  charges  against  civil  prisoner.    (See  Abbbbt.) 

(See,  also»  Public  Officbb.) 
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OtfnClAL  BOITD! 

of  derk  of  eonrt  of  sppadB. ^^ 

sheriff,  prosecatton  of ®8 

prooefdinirs  by  snreties  to  procure  discharge  ftpom 91% 

application  for  leave  to  sue  npon  dheriif's;  proof  requtrwl 1890-lWi 

BUceesRive  actions  ux>on  same  sheiiff'B 188S 

Indorsement  on  execution  in  such  action  a^nst  sherilF  and  sureties 18S3 

oollection  of  execution  when  a  defence  to  surety  in  subsequent  action 18S4 

when  claimants  entitled  to  ratable  distribution  in  such  action 1885-1888 

metioa  upon  surrogate's;  foregoing:  provicdons  &pply  to 188S-1889 

county  treafiurer^s ;  provisions  apphcable  to ISST^  1889 

other  public  officers 1888-1889 

receivers,  trustees  and  aesignees  are  public  officers  under  section  168S 1890 

Application  in  last  case  to  oe  made  to»  and  action  brought  in  court  by  which 

appointed i 1890 

demand  of  money  when  necessary  before  application  for  leave  to  sue 1891 

such  application  maybe  made  ex  parte 1899 

offilcer  or  surety  may  apply  to  vacate  such  order 1899 

of  committee  of  lunatic,  on  petition  for  sale  of  real  estate 2351 

guardian  of  infant  in  such  a  proceeding 3353 

how  such  bonds  prosecuted 23S3 

depodta  of  securities  to  reduce  ^naltv  of  bond  of  executor,  etc 1 2596 

Bureties  on  executor's,  etc.,  liability  of. *. d59G 

when  new,  or  new  sureties  may  be  required  by  surrogate's  court 2697 

id.;  how  principal  may  be  required  to  give  new  bond,  etc 3098 

decree  revoking  letters  for  fulure  to  give  new  bond,  etc 9699 

Buretiee  on  bond  of  executor,  etc.,  may  apply  for  release  as  to  future  breaches,  3600 

releajae  of  old  sureties  on  giving  new  bond 3601 

of  executor,  etc.,  when  nuiy  be  prosecuted 3607 

Bucceasor  of  executor,  etc.,  after  revocation  of  letters  may  prosecute 3608 

action  on,  after  such  revocation,  when  no  successor  appointed 2609 

of  executor  against  whom  certain  objections  are  made 2638 

adimnistrator  with  the  will  annexed 3646 

to  be  executed  and  filed 3667 

temporary  administrator  must  give 3671 

of  depositary,  to  receive  money  of  temporary  administrator 3676 

person  to  whom  ancillary  letters  are  issued 2699 

surety  on,  may  petition  for  settiement  of  account  of  executor,  etc 2736 

of  executor,  etc.,  must  be  given  before  execution  of  decree  for  sale,  etc.,  of  real 

property  for  payment  of  debts 2766 

Burety  on  bona  of  testamentaiy  trustee  may  apply  to  compel  settlement  of 

accounts 2806 

testamentary  trustee  mavbe  compelled  to  give 2816 

fonnand  contents  of  sucn 2816 

of  guardian  of  property  of  infant ^ 2890 

of  person  of  infant 2831 

appointed  by  will  or  deed 2853.  2854 

clerk  of  justice's  court  in  Brooklyn 8119 

principal  may  be  allowed  sum  paid  to  procure  sureties 8890 

of  sheriff,  when  do  not  affect  validity  of  sale 1886 

OKONDAOA  OOUWTI  i 

jail  liberties  for 1« 

OPDIIONSi 

of  courtof  appeals,  judges  to  deliver  to  State  reporter., HO 

not  to  be  copyrighted • 219 

State  reporter  to  deposit  with  clerk,  when 216 

Bni>reme  court  and  papers  to  be  furnished  supreme  court  reporter 248 

ORALi 

pleadings  upon  mandamus  abolished yw 

in  justice's  court  may  be 294t' 

allowed  in  certain  actions  in  New  York  marine  court 81^ 

testimony  how  taken*  for  use  before  justice  of  the  peaoe.    (See  CoMMuaioB.) 

ORAKOB  OOUNTY: 

stenographer  for  BUXTeme  court,  county  oourt»  etc..  In 29(h    967 
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I 

I 

tar  payment  of  money  on  contne^  not  enferoeahle  \j  «rreat  or  faqpriaon- 
ment • 16 

Appeal  to  court  of  appeals  from,  when  allowed *.190^    191 

heard  as  a  motion 193 

in  superior  dty  conrt»  when  county  judge  may  make 377 

in  New  York  marine  conrt,  who  may  make 837 

InNew  Tork marine  c^urt,  may  be  served,  where 838 

in  county  court*  who  may  make 864 

for  subsutnfcfid  service  of  summonsi  when  and  by  wiiom  made ;    requisites 

of 486*487 

obtainad  by  surprise,  mistake,  etc.«  relief  ftt»n. 734 

for  psj/ment  GdT  money  out  of  court 761 

of  court  or  judge,  must  be  in  writinir 767 

definition  of. 767 

to  show  cause,  transferable  to  another  judge 771 

es  parte*  fmt  of  court,  who  may  make 770,  77%    778 

l^  whom  vacated  or  modified 773 

made  by  county  judge,  by  wnom  reviewed 774 

itaying  iproceeoinflB,  when  not  to  exceed  twenty  days. 179 

new  motioa  not  al&wed,  after  refbsslof 776-778 

to  show  cause,  requisiteB  of 780 

when  time  to  appeal  firom,  may  be  enlarsed 786 

publication  of,  m  eertsin  actions  for  benent  of  creditors 786 

for  discovery  of  books,  etc,  how  obtained 80i-80T 

how  and  when  vacated 806 

for  prosecution  of  bond  to  people,  etc.,  for  benefit  of  private  suitor,  how 

obtained,  etc 814 

of  interpleader,  when  made 830 

for  trial,  substituted  for  feigned  issue 888 

to  compel  summons  and  pleading,  to  be  filed 834 

in  q)ecud  proceedings,  wnere  to  be  entered 836 

for  removal  of  records 866 

for  trial  by  a  jury  of  specific  questions  of  fact 970,    971 

to  change  place  of  trial  $  motion  to  set  aside  j  appeal  from 989 

must  he  entered  before  appeal  will  lie 1804 

or  jud^enton  appeal 1817 

execution  of  one  requiring  sheriff  to  put  person  in  jKiesession  of  real  jiroperty . .  1676 
allowing  next  fHena  of  ixifant  or  lunirae  to  bring  action  to  annul  marriage,  as  to 

the  granting  and  vacating  of  it 1766 

as  to  ^^ranting  and  vacating  of  one  restraining  a  corporation,  pending  an  action 

fonts  dissolution 1787 

ffranting  leave  to  sue  on  sheriff's  bond 1881 

oirecting  prosecution  of  a  recoj^^nizance,  a  sufficient  forfeiture  thereof 1966 

provision  as  to,  in  proceedipg  instituted  by  State  writ,  are  same  as  in  action. . .  1997 

for  discharge  substituted  for  writ;  service  and  effect 3048 

enforcing  such  order ;  penalty,  etc 3049 

final,  in  mandamus  takes  place  of  judgment 3083 

foial,  awarding  writ  of  prohibition,  to  whom  directed  and  contents  of 8098,  3100 

of  board  or  officer  included  in  term  **  determination,"  in  provisions  concerning 

oertiorari -  3146 

In  sujjplementary  proceedings,  how  reviewed 3483 

final,  in  surrogate's  court,  definition  of. 3660 

(See  Dhgbbb.) 

in  surrogate's  court,  definition  of 3666 

word,  refers  to  one  made  in  civil  action  or  special  proceeding 8843,  sub. 

for  execution,  in  favor  of  representative  of  deceased  judgment  creditor.    (See 

EUbcutioh.) 
for  publication,  eto.,  of  summons.    (Sea  BumiOHS.) 
of  arrest    (See  Aiiust.) 

to  obtain  preference  of  action  on  calendar.    (See  l^araiHinn.) 
for  commission.     (See  Commibsioh.) 
to  take  depodtiona.    (See  Daposmov.) 
ii^unction.    (See  Iirjuircnov.) 

^^peal  from,  etc.    (See  Appbal  ;  Spboial  PftooBBDiiro.) 
to  compel  production  of  books  ofaocoun^  or  books  of  oorporitfoii»  ate.    (Sea 

IhaoDVSRT)  Sdupcbta.) 
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.—  OoMwued: 
pmushaaent  fbr  diaobedienoe  o£    (See  CovnBMn.) 

(See  RxAL  Pbofhbtt  ;  Disfosriov  ov,  worn  VxTMmn  or  D^ns.) 

ORDBR  TO  SHOW  OAUSB.    (See  Konca.) 

OSWEQO: 

recorder's  court  ol^  is  a  oonrt  of  record % 

dvil  joriadiction  of,  prescribed 8196 

pending' actioim  to  M  transferred  to  Bujireme  ooort 3197 

id.;  papers  to  be  transmitted  to  county  clei^ 3198 

power  (.f  supreme  court  in  actions  so  traosferred 3199 

proceeding  in  case  of  Judge's  disBkbility 3200 

pervice  of  subpoena 8201 

jurisdiction,  etc,  of  judges  in  certain  actiona  not  affected. 8902 

ODTXaAWRT: 

for  treason,  attorney-general  to  bring  ejectment  for  real  property  vested  in  i)eople 

on  account  of. 1977-19tt 

(See  Tbkasov.)  ^ 


OF  HKIBWATB : 

authority  of,  may  be  pleaded  and  proved  in  action  fbr  cutting*,  etc,  trees. 1663 

action  by 1996 

when  execution  may  issue  on  judgment  recovered  against 1931 

may  seize  animals  running  at  large 6084 

HBBHflR  OF  TUJU  POOR: 

actions  by • 1996 

musk  apply  for  appointment  of  committee  for  lunatic,  when 2894 

notice  of  application  for  appointment  of  such  committee,  when  must  be  given  to^  ^^ 

fine,  imposed  by  justice  of  the  peace  for  contempt,  must  be  paid  to,  etc 9876 

juertice's  minute  of  fine,  imposed  on  de&ulting  witness,  deemed  a  Judgment  in 

fetvor  of. 9976 

may  inaint4yn  action  for  penalty  for  a.n1malfl  straying  on  highway 8069 

when  proceeds  of  sale  of  animals  found  straving,  etc. ;  may  be  iMud  to. . . .  3099^  8094 

action  by,  incase  of  animals  wilfhlly  set  atUffge 8100 

mav  be  allowed  to  appear  in  such  action  or  proceeding,  when,  etc 8119 

rights  of,  when  priTate  person  fiiils  to  prosecute • 8116 


of  trees,  right  to  maintain  action  for  cutting  and  girdling;  damages  recoverable 

therein 1667,  1668 

OWNBRS  UNKNOWN.    (See  Pabtitiov.) 

OTBR  AND  TfflRMTNBR,  COURTS  OF: 

are  courts  of  record • 9 

seal  kept  by  county  clerk  to  be  the  seal  of 27 

appointment  of  times  and  places  for : 989 

publication  of  such  appointment ...•••.  988 

governor  mav  appoint  extraordinary  term  of 984 

anv  justice  or  supreme  court  may  preade  at 286 

failure  of,  governor  how  to  prevent 287 

place  for  holding,  within  the  several  counties,  prescribed 288 

may  order  additional  Jurors  drawn ;  proceedings  tfaerotpon 1058,  1069 

stenographers  for.    (See  Stjpiooui  Coubt.) 
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destniction  of  certain,  when  couii  may  order ••••      M 

lost  or  withheld,  how  supplied • W 

admisffion  of  genuineness  of,  may  be  required • 786 

to  be  fnmishM  on  trial,  by  the  plaintiff. .•••••  • •  ••••     961 

inspection  and  discovery  of.    (See  1>isoovBftT.) 
service  of,    (See  Ssavicn.) 

ofildal,  copies  of,  when  evidence.    (See  DooumiiTABT  Bmovoi.) 

(See,  also,  Puhdotob;  Fboomb  ) 


when  real  property  must  be  sold  in  separate  parcels 1676 

distinct  parcel  of  real  estate,  definition  of 8848k6ab.l6 
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SBonoir. 

«M!tion  by  to  amml  marriage,  for  floree,  fraud  or  dareaB 1760 

^AJBOKJUImAB.  BSTATB.    (See  Ebtatb.) 

^ABTSBB.    (See  Paxtt.) 

ir^RTmON  OF  RBAXi  FROPBRTT,  ACTION  FOR : 

when  to  be  brought  in  superior  city  court .  26^ 

county  court  has  juriadiction  of 340 

gnanuan  for  infant  defendant  temporarily  absent,  in 473 

place  of  trial  of 982 

when  and  bv  whom  it  may  be  brought 15^,  1537 

by  holder  of  vested  remainder. 1533 

when  brought  b^  remainderman,  property  cannot  be  sold 153& 

infant  cannot  bring,  without  wiitten  authority  of  the  surrogate 1534 

what  ludgment  in,  brought  by  infant,  must  contain 1534 

guardian  ad  litem  for  inmnt,  appointed  only  by  court 1535 

security  to  be  given  bj  such  guardian 1536 

when,  may  be  maintained  by  neir,  for  partition  of  devised  property,  etc 1587 

who  must  be  made  parties  to 1538- 

iudgment  in,  may  award  party  his  interest,  or  leave  it  unafiected 1539 

Judgment  in,  does  not  affect  one  who  is  not  made  a  party 1530 

who  may  be  made  parties,  at  plaintiff's  option 1539,  1540 

fien  of  creditor  made  a  party,  attaches  to  share  of  his  debtor 1540 

what  complaint  must  contain  when  creditor  made  a  party  to 1540 

what  notice  must  be  subjoined  to  copy  of  sunmions  pubushed,  when  unknown 

party  made  a  defendMit « 1541 

complaint  in,  what  to  state 1542; 

title  or  interest  of  parties  to  be  controverted  by  answer  and  tried  in. . « 154S 

ioBuee  of  fkct,  triable  by  jury « 1544 

when  issues  in,  may  be  tried  upon  pleadings 1544 

when  title  to  be  ascertained  by  court 1545 

interlocutory  judgment  in,  must  declare  rights  of  the  parties  to 1546^ 

when  to  direct  sale,  etc 1546 

partial  partition 1547 

a  severance  of  the  action 1547 

shares  when  to  be  set  off  in  common 1548< 

•                           directing  partition  must  designate  commiasionerB..  1540 

eommisBionera  in,  oath  of;  removal  and  appointment  of,  etc 1550 

when  commissioners  must  make 1551 

bow  commissioners  must  divide  property 1552= 

commissioners  to  make,  may  employ  surveyor 1552 

bow  made  where  there  is  particular  estate 1553 

duties  and  report  of  commissioners  in 1554 

fees  and  expenses  of  commissioners  in 1555- 

eourt  may  confirm  or  set  aside  report  in 1556 

final  judgment  in ;  effect  thereof 1557 

must  direct  delivery  of  possession 1558* 

must  award  costs  to  plaintiff  against  defendant 1550 

coets  against  unknown  defendant ;  execution  therSbr 1559 

■ale  of  property  in,  when  directed 1560 

reference  to  ascertain  creditors,  before  jucUrment  for 1561 

proceedings  on  such  reference  and  notice  of  hearing 1562^ 

interlocutory  judgment  must  direct  money  to  be  paid  into  court,  in  case  of  lien,  1563 

application  for  money,  so  jMiid  into  court 1564 

payment  of  unsatisfied  liens,  from  moneys  in  court 1566 

such  proceedings  not  to  affect  or  delav  other  parties 1566 

sale  or  dower  interest ;  when  ordered. 1567 

when  sale  to  be  free  of  lien  of  dower ;  disposition  of  proceeds 156S 

l^rosB  sum  to  be  paid  to,  or  invested  for  dowrees,  tenant  for  life,  etc 1560 

interests  of  owners  of  fdture  estates  to  be  protected 1570 

married  woman  may  release  her  right,  in  property  to  be  sold,  to  her  husband. .  1571 

court  must  m)vida  for  protection  oi  rights  of  unknown  owners 1572 

court  must  direct  terms  of  credit  onsiuein 1578 

credit  on  sale,  how  secured 1574 

MiMnto  0eciixtties  may  be  taken,  etc 153ft 
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PAMXnON  OF  BBAL  FROFBRTT,  AOnON  VOR^Gmihmed: 

report  of  sftle  m •••... •••  1£*K 

final  judffment  alter  confirmation  of  sale ;  effect  thereof. 1577 

effect  of  linal  jadgment,  after  sale,  upon  incambrances 1678 

costs,  fees  ana  expenses,  how  paid. 1879 

proceeds  of  sale  in,  disbibutlon  of,  etc Ifitt 

oispodtioa  of  infant's  share  of  proceeds  of  sale  in 1581 

unknown  or  absent  owners' share 19tt 

presumption  of  death  or  Don-ezistsnoe  of. 841 

nbsres  of  tenants  of  particular  estAtes 1068 

court  may  reciuire  security  to  refiond liSI 

security  on  investment  of  proceeds  of  sale,  to  be  tslcan  in  naae  of  coonty 

treasurer Ifi85 

action  on  such  security  in  name  of  county  treasurer,  coorfc  may  allow 1566 

compensation  to  equalise  partitioa*  whan  awarded 1587 

cannot  be  awarded  agaioat  an  unknown  par^»  1587 

proceedings  on  death  of  parties. 1588 

vents  and  profits  may  be  adjusted,  in  judgment....  • 1589 

guardian  of  inftMit,  committee  of  lunatic,  etc.,  may  petition  for  authority  to 

agree  to , •••  1580 

eontents  of  petition  on  such  application 1591 

court  may  authorise  such  agreement 159S 

affect  of  releases  executed  under  such  authority 1588 

people  of  the  State  may  be  made  party  to 1584 

inimmons  to  be  aerved  on  the  •ttomey-gsneral 1194 

exemplified  copy  of  judgment  may  be  recorded,  etc  • • 1585 

provisions  as  to  sale,  etc.,  in,  made  applicable  to  action  for  dower 1585 

judgment  for,  in  action  for  waste ;  proceedings  thereon,  eto 1666-1858 

when  taxes,  etc.,  mustbeiMud  on  sale  in 1876 

additional  allowance  to  plaintiff  in 86169-4854 

fees  of  commiasioners  • 

for  provisions  generally  applicable  to  actions  concerning  real  property.    (See 

Rsix  Pbofbbtt.) 


of  judge,  when  cannot  practice  in  laitorVi  court 49,      60 

of  attorney-general,  eto.,  when  cannot  defend  action  brought  by 78-81 

may  obtam  discharge  of  attachment  against  partnership  property 693  -  695 

release  of  property  levied  on  under  execution. 1413-1416 

how  one  may  compound  partnership  debt  with  creditor. a  . .  194^1944 

action  against  partnership  engaged  in  transporting  passengers  or  property 1945 

when,  notsuecC  remains  liable 1946 

continuance  of  partnership  during  action  for  an  accounting 1947 

may  ezecuto  consent  of  partnerslup,  or  affidavit,  in  proc^dings  for  insolvent's 

discharge 9155 

or  clerk  of  justice  may  not  act  as  attorney  in  action  before  justice  of  the  peace. .  8889 

PABTNBRSHIP : 

when  deemed  an  umncorporated  association 1919 

PARTT: 

may  be  punished  for  misconduct 14 

may  appear  in  person,  or  by  attorney 55 

appearing  by  attorney,  cannot  act  in  ^rson 56 

prosecuting  m  person,  subject  to  certain  provisions  as  to  a^meys 77 

who  may  be  joined  aa  plaintiffs • 446 

defendants 447 

united  in  interest,  when  to  be  joined , 418 

when  one  or  more  may  sue  or  defend  for  the  whole 448 

executor,  administrator,  trustee  of  express  trust,  eto.,  may  sue  without  person 

beneficially  interested 449 

action  to  be  proeecuted  in  name  of  real  uarty  in  interest 449 

married  woman  appears,  eto.,  as  if  single 450 

designation  of  defendant,  when  name  unknown,  eto 461 

court  may  cause  to  be  brought  in 45%  453 

liable  on  same  demand,  may  be  joined..^ 454 

defendant  so  sued  may  apply  for  any  relief..... 456 

proceedings  agiunst  defenosjits  severally  liable , '. 466 

jointly  liable,  application  of  certain  proindons  to 457 

prosecuting  or  aefending  as  poor  person.    (See  Poob  Ptauov.) 
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infaniy  uppointmeiit  o*  gnardiaa  ad  litem  for • 409,    471 

pleading  nmgt  be  veritoi  by • 535 

power  of  court  to  add  or  strike  out  name  of •••, 72S 

-when  offer  of  Judgment  must  be  Bubecribed  by. ••••.  • 740 

need  not  join  with  suretiesy  in  bond  orlmdert&king. 811 

bond,  etc.,  to  people  or  public  officer,  for  benefit  ^^  how  prosecuted, ,  • . . .     814 

change  of  mrties  not  to  affect  bond  or  undertaking. 815 

pleamng  o^  may  be  stricken  out  for  failure  to  obey  subpcefna 853 

X>eople  Zt  the  State  may  be  made  a  jmrty  to  an  action  for  partition 1594 

when  additional  ones  brought  into  action  for  waste,  by  supplemental  summons. .  1657 

executors  all  considered  one  person  in  action  against  them 1817 

executor  who  has  not  qualifi^  not  necessary  partv  to  action 1818 

improper  Joinder  o^  not  available  as  defence  m  actions  against  x>ersons  in  trans* 

portaticoi  business,  except 1945 

when*  may  be  brought  into  a  proceeding  for  a  writ  of  certiorari 8137 

may  be  examined  as  a  witness  in  supplementary  proceedings 2444 

dtwon  in  surrogate's  court,  of  p«!«ons  constituting  a  class ;  id.,  when  some 

unknown 2518 

when  persons  not  a,  may  appeal  from  decree  or  order  of  surrogate's  court 2569 

who  to  be  made  parties  to 2578 

(See,  also.  Appeal.) 

may  be  brought  in,  on  petition  c^  executor,  etc.,  cited  to  account 2728 

not  cited  may  contest  accounting  by  executor,  etc 2731 

fi)r  purpose  of  distribution  of  decedent's  estate,  may  be  brought  in,  how,  2743,  9811 
to  be  named  in  citation  for  disposition  of  real  property  ot  decedent  for  payment 

of  debts 2754 

noi  dted  may  appear  on  hearing  on  such  application 2755 

who  must  be  cited  in  proceedings  to  ccnnpel  payment,  etc,  by  testamentary 

trustee....! 2806 

who  sutv  i)etition  for  settlement  of  account  of  such  trustee 2808 

may  be  brought  in  on  petition  of  testamentary  trustee  cited  to  account 2809 

not  dted,  may  contest  accounting  by  executor,  etc 2810 

who  must  be  cited  on  application  for  general  guardian  of  infant 2823,  2824 

not  entitied  to  fees  when  attending  in  his  own  behalf 8288 

parties  to  dvil  action,  how  styled. 3338 

appearance  of,  in  justices'  courts.    (See  Afpbabaitcb.) 

to  action  or  spedal  proceeding,  when  to  be  examined  as  witness.    (See  WmnfiS.) 

deposition  or,  before  trial,    ^ee  DBPOsmoir.) 

service  of  papers  on.    (See  obrviob.) 

death  of.    (See  Dbath.) 

to  action  of  ejectment.    (See  EjBoncBHT.) 

to  action  for  partition.     (See  Partition.) 

(See  Plaihtiff  ahd  Dhfbndast.) 
PAflSBNOBRS : 

action  against  person  engaged  in  transportation  of  •  •• •• •,  X945 

PATBNT: 

action  to  vacate  letters.    (See  IdRrrBBS-PATmr.) 

t 
when  exempt  from  execution •• .,,  1S98 


of  principal  or  interest,  effect  of,  on  statute  of  limitations 895 

preference  in,  of  debts  of  decedent  in  action  by  creditor 1865 

by  third  person  of  mone^  due  debtor,  to  sheriff 2446,  2447 

evidence  of  payment  by  executor,  when  voucher  not  taken,  or  lost,  etc 2734 

decree  for  payment  and  distribution  of  estate  by  executor,  etc. 2743 

petition,  etc.,  to  compel  payment,  etc.,  by  testamentary  trustee 2804-2806 

payment,  distribution,  etc.,  by  testamentary  trustee 2811 

evidence  of,  by  testamentary  trustee,  when  vouchers  lost,  etc 2811 

evidence  of  payment  by  ^^uardlan,  when  voucher  not  taken,  or  lost,  etc 8850 

of  debts,  etc.,  by  disposition  of  real  propeHy  of  decedent.    (See  Rbal  PHop- 
BBTT,  DispoaiTioir  OF,  etc.,  etc.    See  also  Lijuironojr.) 

PATMSINT  INTO  COURT: 

into  court  of  money  deposited,  in  lieu  of  boil 683*586 

when  eboriffdirected'topay  over  proceeds  of  attached  properigr 675 
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JPATliBMT  INTO  OOUBT^Omtinued: 

must  accompany  tender  after  action  biongfai.  • • 73S 

discharges  i)art7  from  liability • 74S^ 

comptroller  to  supervise 744 

money  so  paid  in  to  be  paid  to  the  county  treasurer .     745 

securities  to  be  taken  in  name  of  county  treasurer. 745 

funds;  where  and  how  deposited,  and  invested 746 

powers  of  court,  as  to  transfer  payment  and  investment # 747 

application  of  Lust  section 748 

powers  of  county  treasurer,  etc  ,  touching  securities 749 

transfer  of  money,  securities,  etc.,  on  death,  etc.,  of  officer. 750 

money  deposited,  paid  out  only  on  order ....    751 

accounts  of  county  treasurer,  of  money,  etc.,  how  kept 758 

county  treasurer,  etc.,  to  report  annually  to  comptroucx 753 

rules  as  to  county  treasurer,  govern  chtuuberlain  of  New  York 754 

jud^^ent  directing,  how  enforced 1941 

must  be  directed  by  interlocutory  judgment  in  partition^  to  satisfy  liena. 1563 

application  for  such  money,  how  made,  etc 1564 

order  for  payment  of  liens  in  such  case ;  satisffiction,  etc 1566 

in  partition,  when  ordered  to  secure  dower  right 1568,  1569 

id. ;  when  ordered  to  secure  fiiture  estate,  incnoa4;e  right  of  dower,  etc 1570 

money  directed  by  court  to  be  invested  in  partition,  must  be  in  name  of  county 

treasurer 157^  1586 

proceeds  of  sale  of  unknown  or  absent  defendants'  interests  in  partition,  how 

invested 1689 

flecnrity  on  moneys  invested,  in  partition,  to  be  taken  in  name  of  county  treas- 
urer    1686 

action  on  security  for  moneys  invested  may  be  maintained  In  county  treasorer's 

name 1586 

of  surplus  moneys  arieanr  on  foreclosure  sale 1688 

in  foreclosure,  before  judgment,  of  amount  due»  requires  complaint  to  be  dis- 
missed where  whole  amount  not  due,  etc • 1684 

id. ;  after  judgment,  proceedings  must  be  stayed  until  subsequent  default  be 

made 1685 

when  proceeds  of  foreclosure  to  be  invested  to  pay  amount  not  yet  due 1637 

c^  damages  assessed  on  writ  of  assessment  of  damages. 2115-2116 

investment  of  money  sox>aidin 3117 

guch  money  how  obtained  by  claimant 2118 

cf  surplus  monevs  on  sale  under  mortgage  foreclosure  by  advertisement 2404 

claimant  for  such  moneys  to  file  petition 2406 

ajpplication  for  such  surplus  moneys 2406 

order  for  distribution  thereon 2407 

limitation  of  providon  as  to  such  surplus 2408 

money  paid  into  surrogate's  court,  and  securities  taken ,  how  disposed  of 2537 

decree  m  surrogate's  court,  directing ;  how  docketed,  etc 8568 

ci  money  to  secure  debt  not  due,  on  settiement  of  acooxmt  of  executor. 2745 

of  surplus  arising  on  sale  of  real  property,  pending  appeal  in  prorieedinga  to 

dispose  of  same  for  payment  of  decedent^  debts 2769 

of  proceeds  of  sale,  mortgage,  or  lease  of  real  property  of  decedent  for  payment 

debts,  distribution  of 2786-2729 

of  surplus  on  foreclosure  of  mortgage,  when  paid  into  surrogate's  court ;  distri- 
bution thereof 2798,  2799 

in  New  York  marine  court,  funds,  how  dejKJsited 8164 


person,  not  an  attorney,  practicing  in  New  York,  or  in  JSjoga  county 64 

Judge  permitting  such  person  to  practice 64 

attorney  forfeits  treble  damages  for  deceit,  etc 70,  71 

950  for  lending  name 72 

on  purchase  by  attorney  of  chose  in  action 75 

for  n^lect  o9  constable  to  attend  court 99 

sheriffn^lecting  to  execute  mandate  in  special  proceeding 108 

illegal  skb  of  liquors  in  jail 130 

connivance  by  sheriff  at  escape  of  prisoner 159 

action  to  recover,  may  be  brought  m  superior  dty  court,  when 263 

limitation  of  action  for.... 883,884,387  894 

arrest  in  action  for 519 
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9BBKiAI/PY^Oont9miedf  Sbotioit. 

for  diaobedience  to  order,  requiring  productioa  of  books  and  papens 808 

fbr  diaobedience  to  subpcena 858,    855 

for  not  appearing  when  required  to  give  testimony,  to  be  need  without  the  State,    920 

action  to  recover,  place  of  trial  of. 988 

for  refasing  to  t^tify  as  to  juror's  liability  to  serve 1096 

for  jurors  taking  gift.... 1193 

ibr  inducing  him  to  take  it 1194 

ibr  his  non-attendance  in  special  proceeding 1195-1199 

for  clerk  n^lecting  to  docket  judgment 1248 

for  taking  down,  etc.,  notice  of  sale  put  up  by  sheriff. 1385 

for  selling  real  property  on  insufficient  notice,  etc 1436 

fbr  wrongful  delivery  of  chattel  by  sheriff,  in  action  of  replevin 1707 

action  for  forfeiture  or,  by  person  specially  aggrieved 1898 

when  such  action  may  be  lm>u^ht  by  common  infonner 1894 

Bach  action  cannot  be  compromised  without  leave  of  court 1894 

aervice  and  filing  of  summons  in  such  action 1895 

Bach  action  not  barred  by  a  collusive  recovery 1896 

indorsement  on  summons  in  action  for  penalty  or  forfeiture 1897 

when  part  of  penalty  or  forfeiture  may  be  recovered 1898 

action  upon  penal  bond,  damages  recoverable  in 1916 

action  by  officers  of  county,  town,  etc.,  to  recover  statutory 1926,  1928 

action  b^  people  for  x>enalty  or  forfeiture,  when  cannot  be  maintained 1961 

bow  action  by  people  for,  may  be  brought. 1962 

money  recovered  tiierein,  how  disposed  of 1963 

indorsement  upon  summons ;  jud^nent'  for  part  only  of,  claimed 1964 

action  on  recognizance  forfeited,  suit  for 1966 

money  received  by  district  attorney  for,  how  disposed  of 1967 

action  for,  to  be  brought  in  the  name  of  tiie  people 1984 

for  neglect,  etc.,  to  o^y  habeas  corpus  to  testify 2014 

Ibr  judffe  of  coiut  refasing,  etc.,  habeas  corpus  or  certiorari 2020 

for  disobedience  of  order  to  discharge  prisoner 2049 

fi>r  re-imprisoning  discharged  prisoner,  except  as  allowed  by  law 2061 

finr  concealing,  etc.,  prisoner  to  avoid  service  of  writ  of  habeas  corpus  or  certi- 
orari    2053 

for  aiding,  etc.,  in  such  concealment^  etc 2053 

Ibr  refusmg  copy  of  mandate  on  which  person  is  detained 2066 

action  for,  barred  by  payment  of  fine,  on  final  order  awarding  peremptory  man- 
damus    2090 

if  creditor  swears  falsely  in  proceedings  for  discharge  of  insolvent  from  debts. .  2169 

recovery  of,  in  action  for  revoking  submission  to  arbitration 2386 

upon  county  clerk  for  neglect  to  record  order  appointing  receiver  in  supple- 

mentarv  proceedings 2470 

for  refusal  to  be  sworn,  etc.,  on  proceedingB  for  discovery  of  property  withheld 

fh>m  executor,  etc 2710 

for  refusal  to  deliver  such  property  after  decree 2714 

for  disobedience  of  order  for  executor,  etc.,  to  account 2727 

for  taking  dowQ,  etc.,  notice  of  sale 2772,  8030 

for  disobedience  of  order  for  testamentary  trustee  to  account 2809 

Ibr  disobedience  by  guardian  of  order  to  account 2860 

when  action  for,  may  be  brought  before  justice  of  the  peace 2861 

id. ;  before  justice  of  the  peace  in  Brooklyn 8117 

for  criminal  contempt  before  justice  of  the  peace • 2871 

defendant  ma^  be  arrested  in  action  before  justice  of  the  "peace  for 2896 

for  wron^  dehvery  of  chattel  by  constable,  on  replevin  in  justice*s  court 2928 

Ibr  revising  to  ax>pear  and  testify  in  action  before  justice 2974,  2976 

execution  on  justice's  judgment  for,  how  indorsed 3026 

npoa  sheriff  or  jailor  for  refusing  to  discharge  debtor  imprisoned  on  justice's 

eexecution,  after  affidavit  made,  etc 8086 

action  for,  for  suffering  animal  to  stray  in  highway 3062,  3088 

iipon  justice  or  constable  for  buying  claim  for  purpose  of  suing 8138 

npon  jnstice  of  the  peace  fbr  not  jMiying  over  money  collected 3168 

action  to  recover^  under  New  York  charter,  may  be  brought  in  district  court 

of  New  York 3216 

when  action  fbr,  may  be  brought  in  justices'  courts  of  Albany  or  of  Troy 3228 

te  officer  reoeiThig,  etc.,  illegal  fees ; 8282 

(See  FDrai^  PasAxonB  ahd  Fobibitdbbb.) 
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PmiBBMCT  OF  AOnOK.    (See  Noixgb  of  PmrDBVOT  ov  Amar.)  "> 

JPSOnJS  OF  THB  STATB: 

writs  and  process  to  be  in  name  of t  33 

verification  of  pleading'^  on  behalf  ofi 525 

certain  actions  by,  have  preference  on  calendar. 789,  791 

no  security  necessary  on  appeal  by 1313 

may  be  made  party  to  action  for  putition 1594 

in  action  by  or  against,  on  lost  negotiable  paper,  no  security  required 1918 

action  by,  for  penalty,  etc,  when  camiot  be  maintained 1961 

action  by,  for  forfeiture,  etc.,  how  brought 1962 

mone^  recovered  in  sudi  action,  how  disposed  of. 1963 

certain  proceedings  in  such  action  regulated 1964 

recognizance,  how  forfeited. 1965 

action  on  forfeited  recognisance,  etc.,  by  district^ttomey 1966 

money  collected  by  dis&ict-attoarney,  how  disposed  of 1967 

action  for  public  funds  illegally  obtained  or  converted  (see  Pdblio  Ftthbs) 1969 

action  b^,  to  recover  personal  property  forfeited  for  treason 198S 

scire  facuus,  quo  warranto,  etc.,  abolished. 1983 

actions  to  be  brought  in  the  name  of 1984 

judgment  against,  effect  and  form  of 1985 

execution  not  to  issue  against '. 198S 

rdator  when  to  be  joinMl  with,  as  plaintiff;  compensation  of  attorney-general.  •  1986 

not  obliged  to  give  securitv  to  obtain  provisional  remedy ^  1990 

aa  to  State  writs  in  actions  by 1993 

(See,  also,  Btatb  Wbteb.) 
provisions  relating  to  foreclosure  by  advertisement,  how  far  applicable  to 

mortgages  to M09 

jurisdiction  of  justice  of  the  peace  limited  when  people  are  party 3863 

id. ;  of  justice  of  the  peace  in  Brooklyn 8117 

what  action  in  name  of,  may  be  brought  in  district  court  of  New  York 3315 

what  action  in  name  of^  may  be  Int^nght  in  justices'  court  of  Albany  or  Troy. . .  8333 

costs  awarded  against,  how  to  be  paid 8341 

id. ;  in  action  brought  on  the  relation  of  private  person,  etc 8343 

costs  not  to  be  awarded  against,  in  certain  actions  for  the  benefit  of  county,  etc,  83i8 

limitation  of  action  by.    (See  Lxmitatiov  of  Aorioir.) 

as  to  actions  in  behalf  of  the  people.    (See  Attobitbt-Gbmsbai..) 

FBRISHABLB  PROPBRTT: 

attached  or  levied  upon,  under  execution.    (See  ATTACHmnr  or  Pbofbbtti 
Execution  aqaivst  Pbofbbtt.) 


false  swearing  before  sheriff's  jury  is ,.••• 106 

interpreter  of  New  York  marine  court,  when  guilty  of 834 

swearing  falsely  in  any  form  is 851 

false  swearing  m  proceedings  relating  to  trial  juror  in  New  York 1125 

FBBFBTaATION  OF  TBBTnffONT : 

proceedings  for.     (See  Dbfosihov.) 871-876 


definition  of ,  as  used  in  chapter  in  sorrogate's  court 3514^  sob.  11 

FSOtSON AL  IHJURT : 

limitation  of  action  for. 883 

one  resulting  |Tom  negUgence 883 

definition  of,  as  used  in  the  new  revision 8343»aab.  9 

FSRSONAIi  PROFBRTT : 

action  relating  to,  may  be  brought  in  superior  dty  court,  when 363 

when  order  01  arrest  granted,  in  action  for  conversion  of 549-555 

attachment  of  properhr,  in  action  relating  to 635 

how  attachment  levied  npon 649 

execution  to  be  first  collected  out  of,  etc 1369-1371 

requisites  of  execution  for  delivery  of 1378 

what,  exempt  firom  execution *. 1390, 1^1,  189S 

personal  property,  ri^ht  of  action  for  seizure  of,  when  exempt  from  execution..  1894 
titie  of  bona  fide  purchasers  ot,  before  levy  of  execution,  not  affected  thereby.  ••  1409 
as  to  lien  of  execution  on ;  levy  and  sale  of,  on  execution.     (See  Kmuwmai 
AQAjsvr  Pbofbbtt  ;  Salb  xjvder  SzBConon.) 
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FROPJJKTy — Qmlinued :  Bmottam. 

iflBoe  of  annalled  marriage,  when  saoceedto 1745,  1749 

effeeiof  jadgment  for  divorcet  oniig-htB  to 176^1760 

action  by  attomey-raieral  to  recover,  when  forfeited  for  treason 1982 

definition  of^  as  used  in  chapter  on  surrogates'  courts 2514,  sub.  %  13 

probate  of  will,  how  far  conclusiye  as  to 2626 

ancillary  letters  may  issue  on  will  of,  proved  in  foreign  country 2695 

when  boaad  by  execution  on  judgment  of  justice  of  the  peace 8030 

what  peraooal  property  may  be  fevied  upon,  by  virtue  of  such  execution 3030 

definition  of. 3343,  sub.  7,  8 

action  to  recover.     (See  Acnoir  fob  a  Chattbl.) 

jurisdiction  of  surrogate  in  new  or  altered  county,  depends,  upon  locality  where 
petition  is  presented 2479 

commencement  of  proceedings  by,  in  suri'Og^te's  couH 2516 

presentation  of,  in  such  court,  is  deemed  commencement  of  special  proceeding, 
when ; 2517 

affidavit  of  persons  constituting  a  class,  to  accompany  such ^ 2518 

for  discovery,  etc.,  of  books  and  papers.    (See  Diboovbbt.) 

to  prosecute,  etc.,  as  poor  person.    (See  Poob  Pbksojt.) 


to  county  jail,  how  appointed 126 

not  to  disclose  professional  information 834 

knowingly  giving  false  certificate  as  to  juror  in  New  York,  gxdlty  of  misdemeanor,  1120 

Kings  county,  guilty  of  misdemeanor,  1161 
PZiAOB  OFTRIAZii 

of  issue  of  fact  upon  alternative  mandamus 2084 

of  action  before  justice  of  the  peace 2869 

(SeeTBiAL.) 


who  mav be  loined  as 446 

when  allowed  to  sue  as  poor  person 458-467 

infant,  appointment  of  guardian  ad  litem  for 469 

rights  of  junior,  in  case  of  attachment  against  foreign  vess^ 698,  701  •  705 

abatement  of  action,  on  death  or  maiTiage  of 761,    762 

when  may  sustain  order  of  arrest,  by  new  pi-oofs 568 

in  attachment,  when  may  bring  action  in  name  of  himself  and  sheriff 677  *  680 

cannot  submit  to  nonsuit  after  cause  submitted  to  jury 1182 

need  not  be  called  when  jury  about  to  deliver  verdict 1182 

judgment  may  be  for  or  against  one  or  more 1204 

when  to  be  examined  under  oath,  on  application  for  judgment  by  defoult 1216 

in  action  of  ^ectment,  who  may  and  may  not  be. 1498-1501 

may  apply  for  new  trial  in  ejectment  after  trial  of  issue  of  fact 1525-1528 

in  action  of  ejectment,  what  damages  recoverable 1581 

who  may  be,  in  action  for  partition 1532,  1533, 1534,  1537 

consent  of  surrogate  required  for  infant  to  bring  action  of  partition 1534 

only  joint  tenant  or  tenant  in  common,  may  be  in  action  for  partition 1538 

complaint  of,  in  partition,  what  to  state 1542 

in  partition,  and  party  claiming  under  him,  are  bound  by  final  judgment  on  re- 
port of  commissioners 1557 

final  Judgment  in  pai*tition  must  award  costs  in  favor  of 1559 

in  partition,  may  be  required  to  give  secuiity  before  receiving  proceeds  of  sale,  1584 

compensation  to  equalize  paxHiion  between  parties,  when  directed,  etc 1587 

proceedings  on  death  of,  m  partition 1588 

m  action  ror  dower  may  consent  to  receive  ^oss  sum  in  lieu  tiiereof 1617 

who  may  maintain  action  to  compel  determination  of  claim  to  real  property ....  1688 

complaint  of,  in  such  action 1639 

who  may  maintain  action  against  widow  to  determine  right  of  dower 1647 

corporation  may  be  party  to  action  to  determine  claim  to  real  property 1650 

who  may  be  in  action  for  waste 1652-1656 

may  elect  to  have  partition  in  such  action ;  judgment  therefor,  etc 1656,  1657 

may  elect  to  take  judgment  for  smaller  damages  in  such  action ;  proceedings 

thereon,  etc 1658 

reversioner  or  remainderman  may  maintain  action  for  injury  to  inheritance ....  1665 
joint  tenant  or  tenant  m  common  may  sue  co-tenant  to  recover  his  joint  proportion,  1666 
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KJUMTDFT'— CbntiiMfad:  Smirk 

filing  of  notice  of  pendency  of  adioQ  Im  or  againrt 1670-lfit 

on  application  Of^  defendant  restrained  from  oonunitting  waste  dm^ng  pendnney 

of  action 1681 

light  o(  to  recover  damages  tram  one  porchaaing  from  defendant  dnring  pend- 
ency of  action  of  ejectment  or  for  dower ICK 

in&nt,  may  maintain  real  action  in  his  own  name 168S 

in  action  for  a  chattel  may  require  the  sheriff  to  replevy  it. 16M 

affidavit  to  be  given  to  sheriff  on  direction  to  replevy  a  chattel,  contents  at,  IM,  1698 

1697 

when  agent  or  attorney  may  make  affidavit  for,  in  replevin 171S 

hi  rei>levin,  may  abandon  ma  claim  in  part ITIS 

hi  action  for  divorce  or  separation,  when  deemed  resident l'J68 

when  foreign  corporation  may  be 1*^9 

who  may  bring  action  against  directors  of  a  ooi-poration 1782 

to  establish  a  will '.  1861 

for  i)enalty  or  forfeiture I89S 

damages  recoverable  by,  in  action  for  suing  in  the  name  of  another 1901 

when  transferee'of  cause  of  action  maybe 1909-1913 

relator  when  to  be  joined  with  people  as 1966 

committee  of  lunatic,  etc.,  maybe S340 

party  prosecuting  civil  action  is  styled , ,  *••••,  ,, «••«....•  8838 

when  entitled  to  costs.    (See  Costs.) 
infant.    (See  Ikfaxt.) 

PXiAntnFF  IN  jusncsPB  court. 

must  prove  his  case  before  he  can  recover  befiire  justioe  of  the  peace 9681 

acceptance  bv,  of  defendant's  offer  to  compromise ^ 9898 

must  be  notified  of  service  of  order  of  arrnl  on  d^ndant,  in  justice's  court.. ..  9897 
must  appear  after  such  notice,  or.  suffer  judgment  of  nonsuit 9889 

PZiBAJDINaS: 

when  court  may  order  useless  ones  to  be  destroyed < ....  81 

must  be  in  English;  abbreviations 88 

objection  of  limitation  of  action,  how  taken  in 113 

fint,  on  part  of  plaintiff,  is  complaint 47S 

of  defendant,  is  either  demurrer  or  answer 487 

over,  after  demurrer,  when  allowed ^Sfl 

amendment  of,  after  demurrer,  when  allowed 497 

of  matters  in  mitigation  of  damages 608 

dilatory  defenses,  must  be  verifiea 813 

application  and  effect  of  chapter  6  as  to 519 

form,  sufficiency,  etc 818 

to  be  liberally  construed 819 

to  be  Bubecri  oed  by  attoi'ney  i  time  of  service  of  copy 580 

when  copy  of,  to  be  served  on  co-defendant 881 

material  allegations  of^  when  deemed  true 688 

verification  of.    (See  Ybrifioatiok.) 

private  statute,  how  pleaded 699 

account,  how  pleaded;  billof  particnlaTS 631 

judgment  of  an  inferior  court,  mode  of 639 

conditions  precedent,  mode  of '. 633 

Instrument  for  payment  of  money,  mode  of SM 

in  slander  and  Ubel 635 

mitigating  circumstances,  in  action  for  a  wrong 636 

frivolous,  demurrer  to,  etc.. 637 

sham  answer  or  defence  stricken  out,  on  motion 688 

and  proof,  variance  between 688|  640 

flftilure  of  proof 641 

amendments  of  course ., 643 

amended  for  delay,  may  be  stricken  out,  etc 643 

copy  of,  to  be  served 648 

effect  of  failure  to  answer,  etc.,  to. . 643 

supplemental,  when  allowed,  effect  of 644 

irrelevant  and  redundant  matter  stricken  out  on  motion 646 

when  scandalous  matter  stricken  out,  costs  charged  on  attorney 646 

court  may  require  indefinite  and  uncertain  allegations  to  be  made  definite  and 

certain 546 
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VZJaADINaS— Om^iMf;  fiaonov. 

defects  in,  when  cnred  or  disregarded. 721-723 

lost,  copy  may  be  nsed  in  place  of .,.     72S 

when  not  amended  withont  order •  •«» •     737 

snppleinental,  on  bringing  in  successor  of  deceased  party 760 

relief  from  failnre  to  make 788 

to  be  filed  within  ten  days  alter  service  of  copy 824 

may  be  stricken  out  for  failure  to  obey  subpceoia 858 

copyof^  to  be  furnished  on  trial  by  plaintiflu 981 

when  issues  in  action  for  partition  maybe  tried  upon 1544 

8ux)plemental,  in  action  for  waste,  when  judgment  of  partition  granted 1657 

when  survey  ordered  to  enable  party  to  prepare. 1682-1684 

title  of  parties  how  stated  in,  in  replevin. 1720 

in  actions  by  or  against  a  cori)oration 177&-1780 

misnomer  of  corporation  must  be  pleaded. 1777 

BOfficiency  or  want  of  assets  not  to  be  pleaded  in  action  against  ezecutcnr,  etc. . . .  1824 

lUse,  does  not  create  x>ersonal  liability  on  part  of  execute 1881 

oral,  upon  writ  of  mandamus  abolished. 2080 

certain  provisions  as  to,  applv  to  mandamus 2076,  2080,  2083 

not  allowed  upon  writ  of  prohibition 2099 

written,  may  be  required  m  surrogate's  court.  • 25S8 

verification  of,  in  such  court 2534 

faiJTi8ticd'soourt,wheni8sue  to  be  joined 2934 

what  are 2935 

complaint 2986-2937 

answer 2988 

demurrer 2939 

ffeneral  rules  of 2940 

now  account  or  instrument  for  jMivment  of  money  set  forth ....  2941 

court  may  require  items  exhibited ^ 2943 

immaterial  variance  to  be  disregarded 2948 

amendment  of 2944 

counteiMdaims  * 2945-2941^ 

judgment  when  account  exceeds  $400 2950 

answer  of  title ;  undertaking ;  discontinuance  of  action ;  new 

action  and  pleading  and  hearing 2951-2958 

Ifane  for  servioe  of,  in  New  York  marine  court 8168 

in  New  York  marine  court 818S 

(See,  also,  Complaibt;  Awiwbb;  Dbmubbbb.) 


personal  property  under,  how  levied  on  and  sold,  under  execution. 14IM 

TQUOB  COURTS: 

are  courts  not  of  record. ••• 0 

POUnOAL  OOBPORATION-. 

title  as  to  voluntary  dissolution  o(  oorporations  not  appHcaUe  to 3481 

POOR  PBR60N: 

may  petition  for  leave  to  prosecute. 468 

requisites  of  such  petition • 458 

when  and  how  such  leave  granted ••••«  460 

not  liable  for  costs  and  fees. 461 

when  leave  may  be  annulled 463 

may  petition  to  defend  as 468 

eontents  of  such  x>etition 464 

proceedings  upon  such  petition. ••••  468 

i^peaJs,  when  party  prosecutes  or  defends  as. • 468 

costs  awarded  to,  must  be  paid  to  his  attorney 467 

POOR.    (See  Ovbbsbbb  or  thb  Poob.) 

POSBBSSIONt 

when  presumed  to  be  under  legal  titie •  ••••••  •• 868 

adverse,  under  written  instrument;  what  constitutes r..869-'87i> 

under,  claim  of  titie,  not  written;  what  constitutes 871-873 

how  affected  by  relation  of  landlord  and  tenant 878 

when  to  be  restored  to  defendant  in  eiectment 1508,  1538 

of  pUuntift  not  to  be  affected  by  vacating  of  judgment  in  cdeotman^  except,  etc,  1538 
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yoeSBSSION—  Contlwued: 

fbaai  judifment  in  action  for  partition  must  direct  delmry  ot,  to  paiiy  entitled*  •  1556 
in  action  by  widow  for  dower,  occupant  must  be  made  party 1597 


one  holding  over  after  termination  of  particular  estate^  a  trespaaeer. 1^ 

"       "  property  compelled. , .  • 
executionfor  delivery  of  poesefision  of  chattel 1731 


when  and  how  delivery  of  poeseasioft  of  real  property  compelled. 1675 


power  of  sheriff  to  take  poflseaaion  of  chattel  under  execution. 1733 

sommary  proceedings  to  recover  pooseasion  of  real  property.    (See  Bcmusr 
PRoOBDDras,  etc.) 

(See,a]ao»  Dbmaito.) 
VOBUMQ: 

service  of  notice  on  owner  of  animal  seised  as  a  Btray»  by 9068 


and  jurisdiction  of  courts,  preserved 4 

incioentalt  of  surrogTE^ 3481 

_  (SeeCouBn.* 

90WBR  OF  TBB  OOXTMTT: 

sheriff  may  require,  to  overcome  resistance 104 

may  be  called  out,  to  aid  in  execution  at  attachment  against  person,  or  precept*  •  903O 
sheriff  may  call  out,  to  execute  mandate  of  justice,  delivered  to  him,  in  case  of 
resistance 8156 


to  bring  up  prisoner  on  disobedience  of  writ  of  habeas  corpus  to  inquira^  etc*  ••  SQS9 

power  of  county  maybe  called  out  to  execute  such 903Q 

m  summaiy  proceecungB  to  recover  possession  of  land 22^2244 

inproceedmgs  relative  to  animal  straying,  etc 3087-^069 

(See,  also,  Mahdatb.) 
t 


of  certain  actions  by  the  people 789 

of  criminal  over  dvil  actions 790 

among  civil  actions 791 

in  mandamus  and  prohibition  cases 791 

of  action,  etc.,  when  order  necessary  to  obtain 7fl8 

cause  called  and  passed  in  New  York,  how  placed  on  calendar * 794 

date  of  issue  of  such  cause,  how  stated * 795 

between  attachments.    (See  ATTAcmouiT  of  Propbbtt.) 
executions.    (See  ExBcmov  agaihst  Pbofhbtt.) 


't 
of  bill  in  foreign  State,  how  proved ••••••  • •••  •••• 


of  unincorporated  assodation,  action  by  or  against  •  ••• ••  •••*  •• •••  IHI 

#BB8IDINO  JUffFlUB.    (See  Suprbki  Cknmr.) 


of  payment  of  judgment  of  court  of  record *••*  ••••••878-876 

decree  of  surrogate's  court  of  the  State ••  ••••••  876-»876 

of  death  in  certain  cases •••• ••  ••••    841 

JnUBSUim'lVJI  BVXDBNOB.    (See  EvuiJuruB.) 


„   _  _       it 

limitation  of  certain  actions  by,  or  against  agent 407 

right  of  surety,  to  recover  costs  x>aid,  from • «  1916 

agent  may  act  for,  in  proceedings  relating  to  strays ••»•• • 8116 


s  

provisions  where  he  refoses  to  publish  notice  for  legal  ibes 8298^  W4 

(See  PuBuoATxox.) 


how  kept 110-11J 

certain  charges,  in  case  of,  x>rohibited  or  regulated 113-117 

sheriff  may  convey  to  jaU,  through  another  county 118,  119 

dvil  and  criminal  prisoners  to  be  kept  separate IJ 

males  and  females  to  be  kept  separate 194 

temovalafBLck»tohoqptta],ftt)oiJail • 1» 

13$ 


INDEX. 

escape  of,  whUe  going  to^  €te.»  or  retiinilBg  from  iMqut^ 127 

service  of  papers  upon 131,    132 

custody  of,  in  case  of  temporary  change  of  jail 135-144 

who  has  been  indicted  may  be  orderea  out  of  sheriff's  custody 166 

for  contempt,  misconduct,  etc.,  to  be  closely  confined 167 

to  be  delivei*ed  to  new  sheriff 184 

habeas  corpus  to  testify  when  to  issue  for,  confined  under  sentence  for  felony. .  •  2011 

certain  to  be  remanded  on  return  of  such  writ 2013 

when  may  prosecute  writs  of  habeas  corpus  and  certiorari 2016,  2016 

*    cm  return  of  habeas  corpus  to  inquire,  etc.* 2027*2039 

proceeding  ui)oa  sickness,  etc.,  of 2040 

when  certiorari  may  issue  on  application  for  habeas  corpus  proceedings  •  •  •  •  2041-2048 

bail  of,  on  certiorari;  by  whom  and  how  taken 2046,  204$ 

diachar^  of,  on  certiorari 2047*2049 

when  discharged,  not  to  be  re-imprisoned ;  when  he  may  be • 2060 

penalty  for  violation  of  last  section 2061 

penalty  for  concealing,  etc.,  to  avoid  service  of  habeas  corpus  or  certionui* .  .2062^  2063 

wairant  to  bring  up,  about  being  removed ;  proceedings • 2054-2067 

on  appeal,  may  ^ve  bail,  when 20GO-2062 

custody  of,  until  he  eives  bail  on  appeal • 2063 

when  recognizance  tnereon  to  be  valid  for  adjournment ;  duty  at,  etc • .  • .  2Q|S4 

copy  of  process  to  be  delivered  to 2066 

care  of  property  of,  during  imprisonment;  when  and  to  what  court  applicaHon 

to  be  made 221^ 

who  may  apply  for  appointment  of  trustees  for  that  purpose 2220 

creditor  applyinff  to  be  appointed  such  trustee  must  relinquish  Becurityy  etc. . .  •  2221 

contents  ox  petition  in  such  proceedings 2222 

copy  of  sentient  and  affidavit  to  be  presented  with  such  petition 2228 

proceedings  upon  presentation  of  the  papers • 2224 

|>roceedings  on  return  of  order  to  show  cause 2225 

effect  of  onier  appointing  such  trustee 2226 

removal  of  trustee ;  appointment  of  new 2227 

prisoner's  property ;  how  applied 2228 

id. ;  to  be  dehverea  to  him  on  his  discharge 2229 

application  of  foregoing  provisions  to  persons  already  sentenced. 2230 

unable  to  endure  confinement  may  be  discharged  by  New  York  marine  court  •  •  3163 

certain  provisions  concerning  execution  of  mandates  apply  to  dvil,  only 3347 

when  may  be  required  to  file  security  for  costs 8268-8270 

exemption  or  discharge  of  civil,  from  arrest.    (See  iMSOLVxar  Dbbzobi  Exxhp- 

noir  FROM  Arrbst.) 
discharge  of  judgment  debtor  from  imprisonment.    ^See  Jodombit  Dibxob.) 

(See,  also,  iHPRifioirMBinr.) 
IMlmission  o(  to  jail  liberties.    (See  Jail  Libbbxibs.) 

(See  Jail.) 


fromarrest • 664»    66ft 

(See,  also,  Abbbot.) 

of  witneasfttmi  arrest. 860-86ft 

(SeeWmrsBS.) 

nttVXLBOBflL    (See  Cobpobaxiov.) 


may  be  directed  by  judgment  in  action  to  estabHflh  wflL ••••  •• 186ft 

contents  of  such  judgment;  duty  of  surrogate 1864 

action  in  supreme  court  to  determine  valiaity  of 2668a 

revocation  of.    (See  Rbtocation.) 
of  heirship.     (See  Hbir.) 
of  wiU.    (See  Will.) 

WmOOEBDWQU  SUPPXiBlIBllTART  TO  SZB00110N.    (See  8iipnjw»»* 

ABT  PboOBBDIHOS.) 


of  sale,  etc.,  of  real  estate  of  infant,  etc.    (See  Ivfaitt  ;  CoMMxrrBB.) 
as  to  diroosition  of  proceeds  of  sale.    (See  Patmbnt  dtto  Court  ;  Salb.) 
for  distk  j:  Aition  of  proceeds  of  sale,  etc.,  of  real  estate  for  paymeot  of  decedent's 
debts.    (See  Rbal  Pbofbbtt  ;  Dispobitiov  of,  etc) 
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and  forms  o.  prooeedingBy  courts  of  record  may  dflfvlM  new 7 

formandreqincdtesof 2S  •  M 

when  not  invalidated  by  want  of  eeal,  or  a  wrong  seal*  or  miatake,  etc S4 

not  invalidated  by&ilnre  or  adjournment  of  court 44 

copy  to  be  delivered  on  aenrioe  of • 101 

shei-if^  etc,  must  execute ;  may  be  returned  by  mail,  when* IQS 

in  special  proceeding,  neglect  to  execute,  how  punished •••• 108 

resistance  to,  sheriff  may  have  aid  to  overcome 1<M^  107 

when  to  be  delivered  by  former  to  new  sheriff. U4 

of  superior  city  court  m^  be  executed  in  any  county,  when m 

of  marine  court  of  New  York,  when  may  be  executed  without  the  city 888 

direction  and  execution  of 838 

of  county  court,  may  be  sent  to  any  coimty,  when 847 

how  served  on  domestic  or  foreign  corporation 4Si,  488 

or  paper,  deedgnation  by  resident,  of  penon  on  whom  service  o^  may  be  made  •  •  • .  430 

in  special  proceedings,  when  served  like  summons 488 

unknown  defendant,  how  designated  in 4S1 

defects  in,  when  eunsd  or  disrerarded 721-798 

iHiea  not  amended  without  onfer 737 

rules  as  to  service  of  papers  generally,  do  not  apply  to 808 

execution  is,  of  court  mnn  wuch  issued 18IA 

for  provisions  relative  to.    (See  CrrAxioir  |  Mavdatb  ;  Wabrast  ;  Puhbft.) 

PROOUBBMBNT.    (See  Divobgb.) 

nn 


preference  of  cause  on  calendars 788 

writ  of,  is  a  State  writ 1981 

(See  Btatb  Writb.) 

kinds  of  writ;  how  granted 9081 

when  writ  granted  at  special  term 9098 

id. ;  at  general  term  supreme  court 9098 

alternative  ¥rrit  must  issue  first ;  its  contents. • 9094 

id.;  when  returnable ;  how  served 9098 

absolute  vrrit  issues,  unless  return  made S098 

legal  objections  to,  how  taken ;  motion  to  set  aside  or  quash 9097 

return  by  party ;  proceedings  when  he  adopts  judge's  return 9098 

proceedings  after  return  to  writ  of ;  trial  by  jury. • 9099 

final  order  in;  costs. 9100 

appeal  from  final  order  awarding  absolute  writ  of 9101 

s&iy  of  proceedings  in  I  enlargement  of  time 9108 

PROBCI880RT  NOTB&    (See  Bills  or  ExaHiHaa  avd  Pbomibbobt  Notbs.) 

PROOF  I 

what  deemed  a  fiulure  of... • 541 

dedaorations  and  admisdons  of  party  not  sufficient  in  action  to  annul  mania^pB^  1788 
of  corporate  existence  when  not  required  in  action  by  or  against  corporation..  •  •  1778 

of  lost  or  destroyed  will  in  certain  cases 1868 

required  on  probate  of  will 9619^-8888 

of  zoreign  letters  testamentarv,  etc.,  record,  how  authenticated 9704,  9708 

of  debt  on  which  judgment  lias  been  recovered*  in  proceedings  to  dispose  of 

real  estate  of  decedent,  etc 9786,  9787 

what  is  necessary,  for  decree  in  proceedings  to  dispose  of  real  estate  of  dece- 
dent for  payment  of  debts 9189 

what  is  necessary,  for  plaintiff  to  obtain  judgment  after  arrest  of  defendsni  In 

action  before  justice  of  the  peace 

and  pleadings,  variance  between.    (See  PLSADivas.) 
of  service  of  summons.    (See  Suxmons.) 

(See,  also,  Docdmbhtart  Kvii>naoB|  BviDBraa.) 


injury  to;  limitation  of  action  for. .  • 

defimtion  of^  as  used  in  proviaons  as  to  receiver • 718 

when  court  may  compel  deposit  or  delivery  of. 717 

enforcement  of  order  for  delivery  of. 718 

qualification  of  trial  juror 1097,1098,1079,1080,  1189 

what  may  be  reached  in  judgment  creditor's  action • 1878^  1879 

what  cannot  be  reached  m  supplementary  proceedings. • • 9M8 
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:PBOPBRnr  —  OoiOUimed  :  ^^^"^ 

withheld*  prooeedinffB  by  execator  to  recover 270^2714 

perishable,  how  aold  after  levy  in  New  York  xnaiiiie  coort 8175 

aefinitioEL  of. » 3343,  eab.  S 

id,;  of  injury  to ,..  8843,  sab.  10 

for  provisions  concerning  care  of  property  of  person  confined  tor  crime.    (See 

PilSOVKB.) 

(See  Rkal  PBonurrr ;  Pebaokal  Pbofhbtt.) 

FROHUOUTION  t 

action  for  discovery  in  aid  of,  abolished 1914 

PROVISIONAL  BSBBBDTs 

court  acquires  jurisdiction  from  time  of  granting ...•• 416 

'   when  not  affected  by  supplemental  pleadines G44 

motion  to  vacate,  etc.,  how  soon  to  he  deci&d,  preference  of 719 

defendant  interposing  counter-claim  entitled  to 730 

when  replevin  of  chattel  before  service  of  summons,  equivalent  to  granting  of  ••  1698 
as  to  the  granting  of,  in  action  to  charge  joint  debtor  not  personally  servea  with 

sommons. •...  .•.•••  • 1940 

Becurity  not  required  when  issued  in  action  bi-ought  by  people,  or  domestic 

mumdpal  corporation,  etc '. ••  1990 

(See  Arbbst  ;  ATTAOHMBinr  oj*  Pbofebtt  ;  Dsposcr ;  Iirjuxcnoir ;  Rjeobivbb.) 

PUBUO ATION I 

of  inaccurate  report  of  its  proceedings,  court  may  punish  as  contempt '8 

general  rules  of  practice,  and  of  general  rules  and  orders  of  court  of  appeals,      18 

change  of  place  for  holding  courts 89,  40,      42 

amendments  of  rules  as  to  admission  of  attorneys,  etc 67 

appointment  of  general  terms 226 

special  term,  ^rcuit,  etc 282 

terms  of  superior  city  courts 280 

marine  court  of  New  York 826 

countv  court 866 

certain  orders,  etc.,  in  action  for  benefit  of  creditors. 786 

l^g^  notice,  time  of,  how  computed 787 

notices,  etc.,  where  no  newspaper  in  the  county 826 

'.  affidavit  of  printer  is  presumptive  evidence  of •     926 

I         of  notice  of  sale  of  real  property  under  execution 1484 

What  notice  must  be  subjoined  to  coj)^  of  summons,  when  unknown  i>arty  made 

a  defendant  to  the  action  for  partition 1541 

of  notice  to  creditors  on  reference,  in  partition,  to  ascertain  liens  . .  .*. 1562 

of  application  for  money  in  court,  in  partition,  when  to  be  made 1664 

of  sale  of  real  property  under  a  judgment. 1678 

sammons  in  matrimonial  actions 1774 

notice  of  judgment  annulling  corporation 1803 

of  notice  to  creditor  to  present  claims 1807 

effect  of  judgment  against  joint  debtors  served  by 1938 

of  notice  of  object  of  action  by  attorney-general  to  recover  real  property,  es- 
cheated to  people 1978 

execution  of  writ  of  assessment  of  damages. 2106 

application  to  court  upon  inquisition  on  assessment  of  damages ....  2113 
•nd  service  oi  order  to  show  cause  on  petition  of  insolvent  for  discharge  from 

debts 2166 

cf  order  to  show  cause  on  petition  of  insolvent  debtor  for  exemption  or  discharge 

from  arrest 2193 

notice  of  application  for  discharge  by  judgment  debtor  imprisoned  on  execu- 
tion   2206 

mortgage  sale,  on  foreclosure  by  advertisement 2388 

postponement  of  such  sale 2892 

order  for  change  of  name 2415 

,  changes  of  names,  in  session  laws 2418 

order  to  show  cause  in  proceeding  for  voluntary  dissolution  of  corporation  ••  2424 
citation  in  surrogate's  court,  within  sixty  days,  when  must  be  commenced ...  2517 

service  of  citation,  in  surrogate's  court,  by 2522-2526 

'  in  surrogate's  court,  where  to  be  made,  etc 2535,  2586 

of  notice  of  decree  revoking  probate  of  will 2653 

to  creditors  by  temporary  administrator 2678 
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yOBXiZCATXON  —  CmUinued  : 

of  notice  of  distributiaii»  in  prooeedtngB  for  aak,  ete.»  of  timI  pgoperty  fbr  pay- 
ment of  decedent's  debts 2797 

of  difltribution  of  surplna  on  foreclosure^  paid  into  surrogate's  court.  • .  2799 
certain  provisioDs  as  to  service  bv,  not  applicable  in  New  York  marine  cotiri. . .  31tiO 

service  of  summons  by,  inNewYoiiL  manne  court 3170 

how  notices  published  when  proprietor  of  county  newspaper  refuses  to  publisht  3293 

proof  of  such  publication ;  what  to  state 3291 

rule  of  construction  as  to,  in  certain  cases • ••  •••••.  8340 

of  summons.     (See  Bummohs.) 

reports  of  court  of  appeals.    (See  Statb  Rbfobtbb.) 
supreme  court  reports.    (See  Sufbkmb  Coubt.) 

FOBZJ0  AT>M  I  WUf IjKATOR : 

when  to  be  cited  on  application  for  probate  of  wIlL ••••  ••• 8616 

for  letters  of  adminiBtration • 2663 

_  (See  AnMnfisTBAioR.) 

FDBUO  TJTHDSi 

action  by  tax'^)ayer  to  prevent  waste  of • 1925 

people  for  convercdon,  etc.,  of. 1969 

stay  of  other  actions*  pending  the  foregoing^. 1970 

such  actions  may  be  brought  in  foreign  courts 1971 

titie  to  such,  vests  in  the  people  on  commencement  of  action. 1^1% 

limitation  of  action  for  conversion,  etc.,  of. 1973 

ultimate  disposition  of  proceeds  of  action 1974 

ri^rht  of  corporation  interested  in  recovery,  to  apply  for  relief  to  which  it  is 

^titied 1975 

attomev-general  must  bring  such  action. 1976 

action  for  oonveraon,  etc,  of,  must  be  in  name  of  the^people 1984 

FOBZJO  HOTiTDATSi 

what  are. 8348,  8nb.21 

FDBUO  OFFIOBRt 

verification  of  pleadings  on  behalf  of 825 

attachment  in  action  against 637 

death,  does  not  abate  action  brought  by 766 

records  and  papers  kept  by,  when  copies  are  evidence 933 

seal  of,  how  affixed 960 

must  search  and  certify 961 

place  of  trial  of  action  against,  etc 9S8 

certain,  disqualified  to  serve  as  trial  Jurors 1029 

may  daim  exemption  as  trial  jurors 10^,  lOSl,  1127 

viatatorial  power  of,  over  corporation,  not  affected  by  certain  provisions 1783 

fai  action  by,  upon  lost  note,  not  required  to  give  security 1918 

action  againjst,Dy  tax-payer  to  prevent  waste,  etc 1925 

eto.,  by  and  against  certain  county,  town  and  municipal 1936-1931 

by  attorney-general  against  usurper,  or  person  forH^tin^  office,  etc    (See 
Attorvbt-Gbkbral  ;  Uscbpbr.) 

not  required  to  give  security  on  application  for  attachment,  faijunetion,  etc. 1990 

fine  may  be  imposed  upon,  by  mial  order  directing  peremptory  mandamus 

against 2090 

indebted  to  State  for  money  collected,  etc.,  cannot  be  dischai^eped  from  imprison- 
ment on  execution 8218 

when  may  be  arrested  in  action  against,  before  justice  of  the  peace 2895 

costs  cannot  be  awarded  against  school  officer  or  supervisor  in  certain  actions, 

when,  etc v 8244 

when  increased  costs  allowed  to  defendant  who  is 3268, 3259 

certificate  ot,  when  evidence.    (See  Documbittart  Evidbitcb.) 
production  of  books,  etc.,  under  charge  o^  how  compelled,  etc    (See  Subpodul) 
as  to  fees  of.    (See  Fbbs.) 

action  upon  official  bond  of.    (See  Official  Bovp.) 
_  (See  Officbr.) 

when  action  for  libel  cannot  be  maintained  against 1907-1906 

■IV^NTflBTBAm  WP  ■ 

of  contempts,  by  courts  of  record.    (See,  also,  Cgktmmpt,). « 8  -16 

officers  and  otheni^  &r  misconduct,  etc «.  ••••••  ••••••     U 
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for  criminal  contempt  before  JtMtioe  of  the  peace. 2871 

forcrimeBaod  mieoemeanorB  imder  this  act 8846 

of  Jurorst  for  non-atteadaace^  etc    (See  Trial  Jubobs  ;  Tbial  Jurors  iv  Knoe 

CouvTT ;  Truii  Juboba  ur  thr  Citt  avd  Codbtt  or  Nrw  York.) 
of  aheri^  and  officers  generaUy,  for  miaooxtdnct*  etc    (See  TnuB  or  Bwm 

Qfficbbc) 
of  witnesaeBv  for  disobedieDoe  to  SQbpoena.    (See  JSuiPoarA.) 

(See  CovmiPT.) 


who  cannot  be  at  eale  tmder  execution 1387 

title  of  bona  fide,  not  affected  by  execution  before  levy 1409 

at  eheriff'e  Bale,  rifhts  of  until  expiration  of  period  of  redemption 1441 

of  real  property  aold  under  execution,  remeay  of,  when  evicted.. 1479 

at  eale  on  execution  mav  maintain  action  for  waste  against  one  in  poasession ....  1654 

when  bound  by  filing  of  notice  of  pendency  of  action 1670-1671 

when  and  how  delivery  of  poeaesBion  of  real  property  tOy  com]>eUed 1675 

officer  making  sale  under  a  judgment  cannot  De 1679 

liability  of  one  purchasing  tram  defendant  pending  action  of  ejectment  or  fo^ 

dower «..  1685 

in  good  foith  from  heir,  not  affected  by  judgment  recovered  in  action  by  credi* 

tor  of  ancestor  against 1858 

of  debt,  consent  of  to  discharge  of  insolvent  debtor S157 

at  sale,  under  foreclosure  by  advertisement,  requires  no  deed 3400 

tram  heir,  when  protected,  notwithstanding  devise 8628 

at  Bale  of  real  property  for  payment  of  dec^ent's  debts ;  rules  as  to 2773-8784 

when  justice  of  the  peace  or  constable  cannot  buy  claim  ..  •*. 8187-8189 

PmNAM  OOUMT7: 

stenographer  for  supreme  ooort»  ooonty  court,  etcy  in •••356^    357 


• 


Q. 

QUAZJFIOATIONi 

of  bail  to  undertaking  on  arrest. .,.* 579 

of  a  referee 1034 

of  juror.    (See  Trial  Jdbors.) 

QXJBBNS  OOUNTiri 

stenographer  for  supreme  court,  coonty  oonrt^  etc,  In 358.    357 

QITBSnON  OF  FACT; 

when  court  of  appeals  can  review. • • 1888 

trial  of,  by  iury.    (See  Rbfrrbvcb  ;  Trial.) 

on  motion  to  vacate,  etc.,  provisional  remedy.    (See  AsatBBT  i'^Axtauumjuit  qv 
Pbopbrtt;  lyjuircnov.) 

QUUtfllON  OF  ZiAW.    (See £iaBPTiov|  Trial.) 

QUUtfl'lONS: 

to  be  determined  jxpoa  a  certiorari • « 3140 

Q0O  WARRANTO: 

writ  o(  abolished;  relief  bow  obtained •••#  •••• 1988 

BAn.ROAD  CORPORATION  I 

service  of  summons  issued  injustice's  court  upon  ••• • •  ••••3880^ 


court  may  exclude  pabHc  fttnn  trial  of  action  for 6 


when  actions  relating  to,  may  be  brought  in  superior  dty  court • 368 

oounty  court  has  jurisdiction  of  actions  relating  to. 840 

riffht  to,  not  affected  bv  descent  cast • 874 

what  intei^  in,  may  be  attached. ;.  ••• 845 

liow attached • 649 

receiver  may  hold. • 716 

eoort  may  require  sheriif  to  convey • • 718 
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SBAXi  PROPBBTT— CbiMiiMil/ 

premimption  of  death  <if  pwwm  nn  -v^tiwrn  IMn^  mn  owtaim  Ja^  Ayiifa- 841 

Gonveyaxice  of,  how  proved • 96ffi»    98$ 

of  land  in  another  State 946,    MT 

place  of  trial  of  actions  relating  to ttS 

Judgniententei«dafter  death  of  defendant  not  a  Bos  npon.* 1210 

adjudged  to  be  8old«  how  sold;  effect  of  conveyance.. • 1313 

contents  of  conveyance  of 1944 

lien  of  judraient  on,  how  acquired ;  duration  of. 1260, 1251,  12fi5»  1380 

how  levied  upon,  after  ten  years  fixnn  date  of  judgment • ISB 

interest  in  contract  f6r,  not  oound  by  judgment  and  cannot  be  sold  under  execu- 
tion thereon 1288 

Hfin  of  purchase-money  mortgage  on,  is  superior  to  that  of  previous  judgment.  •  1254 

Ben  of  judgment,  how  stayed  on  appeal 1256»  1259 

when  notice  of  motion  to  set  aade  judgment  affecting,  must  be  served  on  oocik- 

pant  of. 128& 

execution,  when  enforced  against ..136^1371 

execution  for  deliverer  of,  requisites  of 1933 

definition  of,  as  used  in  article  as  to  sale  of^  mider  execution 1490 

held  in  trust,  when  liable  to  execution. 1481 

equity  of  redemption  in,  not  to  be  sold  on  judgment  for  mortgage  debt 14S2 

direction  to  be  indorsed  upon  execution,  in  such  a  case 1433 

title  to,  when  judgment  debtor's,  divested ;  compensation  on  divesting  purchas- 
er's    1440^ 

subject  to  lien  of  judgment,  contribution  between  owners  of 1481-1486 

guardian  or  trustee,  etc.,  holding  over,  to  be  deemed  trespasser,  etc 1664 

reversioner,  etc.,  may  maintain  action  for  injury  to  inheritance,  etc 1665 

joint  tenant,  etc.,  may  maintain  action  to  ^recover  his  proportion  o(  etc 1666 

action  for  cutting  down  or  injuring  trees 1667-1663^ 

one  forcibly  ejected  from,  entitiedto  recover  treble  damages 1669 

notice  of  pendency  of  action  to  be  filed  in  action  affecting 1670 

effect  of  such  notice;  recording;  cancelling,  etc • 1671*1674 

when  and  how  delivery  of  poesesedon  of,  to  purchaser  may  be  compelled 1675 

upon  sale  of,  on  judgment  m  certain  actions,  taxes,  etc.,  u>  be  paid 1676 

judgment  for  side  oi^must  be  entered  in  county  where  propwty  situated. 1677 

sale  of,  how  conducted 1673 

purchase  of,  by  certain  ofilcers,  at  sale,  prohibited 1679 

reversioner  may  bring  ^ectment,  after  tenant's  default 1630 

order  for  survey  of,  when  made 1682-1634 

liability  of  purchaser  of^  pending  an  action 1685 

action  relatmg  to,  infant  may  maintain,  in  his  own  name 1686 

Joinder  of,  with  others 1687 

special  proceedings  to  recover,  cannot  be  taken,  unless  spedally  prescribed  by 

biw 1688 

issue  of  annulled  marriage,  when  succeed  to 17^  1749 

effect  of  judgment  for  divorce  on  rights  to ••••. 1759,  1760 

cfdecedent  not  bound  by  judgment  against  executor • 1388 

liability  of  heirs  and  devisees  of,  for  debts  of  decedent.  •••• 1843-1860 

charge  of  debt  upon 1859 

contract  for  purchase  of,  may  be  reached  bv  judgment  creditor's  action 1394 

of  one  joint  debtor,  not  personally  served^  not  affected  hy  judgment  against 

all 1936 

action  to  vacate  letters-patent 1067-1960 

attorney-general  may  bring  ejectment  for  escheated 1977-1982 

prooeeoings  to  restore  real  property  to  person  evicted  by  proceedings  for  die- 

covery  of  death  of  life-tenant 3317 

imitation  of  powers  of  committee  of  lunatic,  etc,  over 2339 

what  claims  to,  can,  and  what  cannoj;,  be  submitted  to  arbitration 2365 

foreclosure  b^  advertisement  of  mortgage  upon ...••2887-2409 

when  vested  m  receiver  appointed  in  supplementary  proceedings. • 2463 

general  jurisdiction  of  surrogate's  court  as  to ...•2472-2488 
efinitionof,  asusedin  chapter  on  surrogate's  courts ••••  2514 

power  of  temponry  administrator  as  to • 2675 

jadgment  of  justice  of  the  peace  not  a  Hen  on,  miless  it  be  for  more  than  twenty- 
five  dollars 8017 

dflfinitiOQ  of;  as  used  in  this  act 8843,  sub.  6 

''distinct  parcel  "of 834«,sab.l6 

proceedings  relating  to  condemnation  of,  and  sale  by  oarporatlon,  added 

in  1890 3857-3887 

exemption  of,  from  execution.    (See  ExxKPxiosr  WBom  SzaoimoBr.) 
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PROPBRTT  —  Oontintted  :  Bmmom. 

as  ta  Bale,  redemption,  etc.,  on  ezecufioii.    (See  Ezaounov  AaAniiBfr  F1u>fbbtt  t 
Rhdxmptiok  of  Rbal  Propbbtt  sold  ok  ExBcunov ;  Salb  inn>EB  BxBCimov.) 
adverse  poesessioa  of.    (See  Limitation  of  Acrioir.) 
limitation  of  action  for.    (See  LucrrATioir  of  Aonov.) 

proceedings  for  sale,  etc.,  of,  of  infant  lunatic,  etc    (See  Ikfaitt  ;  GomiiiTBB.) 
action  for,  escheated,  or  forfeited  for  treason.     (See  Ebchsat  ;  Tbbasoit.) 
sommary  proceedings  to  recover  ^Kxeession  of.  (See  Suhmart  Pbocbbdiiycm,  etc.) 
as  to  action  to  compel  determination  of  claim  to.  (See  Cladi  to  Rbal  Propbbty.) 
for  proceedings  by  people  to  condemn.    (See  AssKSSHiiirT  of  Damages.) 
action  to  recover  I'eal  property  or  its  possession.    (See  Ejbotmbivt.) 

PROPBRTT,  DISPOSITION  OF,   FOR   PATMBNT   OF   DBBT& 
XrrO,  OF  DBOBDZINT  i 

aoooonting  by  a  freeholder  appointed  to  dispose  of  decedent  real  estate 2725 

what  property  subject  to  be  so  disposed  of 2749 

petition;  when  and  bv  whom  presented 2750 

creditor's  time  to  app^  extended  in  certain  cases 2751 

contents  of  petition 2752 

proceedings  where  some  of  the  facts  are  unknown 2758 

citation  thereupon ^, ..«,  2754 

hearing,  party  not  cited  may  appear 2755 

proof  of  debt  upon  which  judgment  has  been  recovered 2756 

the  last  section  qualified 2757 

decree  to  recite  debts 2758 

"What  proof  necessary  for  a  decree 2759* 

decree  to  mortgage  or  lease , 2760 

seU 2761 

when  title  is  in  controversy ..•  2762 

order  in  which  different  parcels  are  to  be  sold* 276S 

when  undivided  interest  or  precedent  estate  is  created  by  the  will,  etc.,  2764 

form  of. 2765 

liondtobe  given  by  executor  or  adnunistrator • • .,.•  2766 

if  he  refdsee,  ijreeholder  to  be  appointed  to  execute  decree 2767 

Orderdirecting  execution  of  decree • ; ••  iS768 

as  to  distinct  parcels  after  appeal • ....  2769 

not  affected  by  death,  etc •••  2770 

what  credit  allowed  on  sale 2^i71 

mode  of  sale;  notice  thereof • 2772' 

distinct  parcels  to  be  sold  separately 277$ 

who  not  to  purchase • 2774 

order  to  vacate  sale ;  re-sale 2775 

order  to  confirm  sale,  conveyance  thereupon 2776 

when  conveyance  not  to  aSM  purchaser  or  mortgagee  from  heir,  etc 2777 

effect  of  conveyance  in  other  cases 277S< 

contract  for  lands ;  how  sold 2779 

purchaser's  bond  for  payment  thereupon 2780 

when  interest  in  part  of  land  may  be  sold 2761 

effect  of  conveyance  of  decedent's  interest ..•••  2782 

part 2783 

pnrchaaer's  titie  not  affected  by  certain  irregularities,  etc 2784 

pre8umi>tion  where  records  have  been  removed 2785 

proceeds  to  be  paid  into  court ;  effect  thereof 2786' 

notice  of  distribution  of  proceeds •• 2787 

hearing;  proof  of  further  debts • • 2788 

when  Mle  of  unsold  property  may  be  directed • ••• 2789 

proof  of  claims  to  surplus  money •• 2790 

decree  fbr  distribution 2791 

county  treasurer  to  distribute , 2792 

howmade • 2793 

dower  in  lands  under  contract;  how  computed. 2794 

ftmd  set  apart  for  dower;  how  invested,  etc 2795 

share  belonging  to  infant,  etc 2796 

effect,  upon  prooeedmgs  under  this  titie,  of  an  action  to  foreclose,  etc 2797 

■arplcM  money  on  for^osure  and  other  sales ;  when  paid  to  sonogate 2798- 

how  distributed 2799 

•eeoritiee  and  leases;  surrogate's  duty  respecting  the  eame 2800 

iiitilutloiu»  far  aiseti  eobeegnentiy  ducovued ••••• 2801 
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clerk,  deputy  deri^  ete.»  in  New  Torii  and  Bagacwmtlesno^  to  1»  ijipfliniwrt, 

except  bveoDMnt 90 

Bmitation  of  certain  actioDS  against ••• 88S 

when  to  be  appointed 71% 

notice  of  application  for 714 

to  execute  bond ;  new  bond  may  be  required ;  lemofval.  •• TlS 

may  hold  real  property,  when. • • • 716 

death  of,  does  not  abate  action  brought  by. ; 766 

reference  on  appointment  of ffi7 

appointment  ol^  in  matrimonial  action iTiS 

may  be  appointed  in  action  to  diflBolve»  etc.»corporatiion • 1788^  17W 

must  be  appointed  la  judgment  to  annul  corporation. 1801 

of  corporation*  in  what  cases  appointed  by  court.. 1610 

as  Bucceesor  to  deceased  sole  executor,  in  action  to  establish  will ;  powers  of . . . .  1669 
may  be  appointed  in  action  by  judgment  creditcnr  to  compel  discovery  of  prop* 

erty 1877 

•  public  officer,  as  regards  action  on  his  bond •  1890 

must  be  a  resident;  removal  of  non-reaident. .  •• 2469 

appointment  of,  in  action  for  dissolution  of  a  partnership  and  an  accounting 1947 

may  consent  to  discharge  of  insolvent,  under  order  of  jui^tice  of  supreme  court,  815S 

2160 

mav  be  appointed  on  voluntary  dissolution  of  corporation 84.9 

of  Judgment  debtor,  cannot  be  appointed  without  notice  to  him $441 

security  for  costs  when  required  in  action  by 827i 

commissions  of;  bonus  paid  to  sureties  allowed 8820 

application  of  certain  pi'ovibions  concerning,  on  and  after  September  1«  1877 .  •  •  •  8847 
as  to  fees  and  bond  of,    (See  Fbbb  ;  Official  Bovd.) 

BBOBIVBR  Df  SUPPUEnSBMTART  PROOBBDINaS  i 

order  requiring  delivery  of  money  or  property  by  third  person  to 9447 

how  such  money  or  property  applied  to  jmyment  of  Judgment,  etc 2449 

balance  of  such  money,  etc.,  to  be  paid  to  judgment  debtor 2450 

notice  of  application  ror  disminsal  of  supplementary  proceedings  must  be  givexv 

after  appointment  of 2454 

when  ana  now  receiver  may  be  appointed 2464 

notice  to  other  creditors  of  airplic&tion  for  receiver 2465 

only  one  receiver  to  be  appointed.    Former  receiverriiip  may  be  extended 2466 

order  to  be  filed  and  recorded 2467 

when  property  is  vested  in  receiver 2468 

how  receiver's  title  to  personal  property  extended  bjr  relation 2469 

county  clerk  to  record  order  for  receiver,  etc;  peoaityftar  neglect. 2470 

receiver  to  be  subject  to  control  of  court 2471 


11 

not  afiecteab^  fSeulurs  or  adjournment  of  the  term  at  whidi  rstnmabis •        44 

Ibrfeited,  remission  of. '. 350-353 

how  forfSeited,  by  order  directing  prosecution 1965 

action  on  forfeited,  torecover  penalty 1966 

damages  need  not  be  proved,  msuch  action;  judgment. • 1966 

money  collected  by  district-attorney  on;  how  cusposed  of W>l 

action  upon  forfeited,  must  be  in  name  of  the  people  of  tlMfitata.. 1984 

of  prisoner,  for  dischaj^ge  on  certiorari •  .... 2046 

must  be  filed  by  judge,  eto ^ • • 2047 

of  prisoner  on  appeal  in  habeas  corpos  and  certiorari 2060-2069 

WMn  to  be  valid  on  aci^ouniment ••••  • 2064 


oourts  of.    (See  Coubts  of  Rboqbd.) 

must  be  in  ^Inglish ;  abbreviations •  ••••••  ••••••  •••••• ••••*. ....  99 

mutilated  or  injured,  how  restored.... •••• #• 288 

when  not  amended  without  order ••••  •• 737 

not  to  be  removed  by  virtue  of  subpoena*  excep^  etc*  ••••  ••• 666 

and  papera  in  oertam  offices,  copies  oC  when  evidenoa. • 98S^  984 

of  convevance,  transcripts  thereoC  how  far  evldenoe •• 9!85|  936 

of  Unitea  States  courts,  how  proved 948 

of  documents  on  file  in  departments  of  United  Stales i...  944 

of  bill  of  sale,  eto.,  of  vessel.. ••  • ••.. 946 

of  foreign  courts 952-954 

public,  in  New  York  city,  20  years  old.  evidence 955 
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of  documents  <m  file,  in  imblic  offloee  of  foreign  ooimiiieB. 

dheriff'scertificateof  Bale  to  be  placed  on 

of  certificate  of  i^emption  from  sale  nnder  execution 14W 

when  aaagnment  of  insolvent  debtor  to  be  recorded 2m 

ot  aasi^fnment  by  insolvent  debtor  to  tmstees • . 21769  2104,  9S1X 

of  discharge  of 2181,  21W 

of  appointoient  of  trustee  to  take  care  of  property  of  imprisoned  criminal Mt^ 

of  a^lavits  on  mortgage  sale  on  foi*ecloBure  oy  advertii^ment 2B8S 

note  to  be  made  on  record  of  mortgage  after  snch  foreclosure 2399 

of  orders  appointing  receivers  in  supplementary  proceedings  to  be  kept ^^ 

whttt  books  to  be  kept  by  surrogate ..2496, 

of  wills  proved  elsewhere  within  the  State 

of  certain  wills  heretofore  proved ;  how  far  evidence 2681,  2632^ 

of  decree  on  probate  of  heirship ;  efiect  thereof 

of  will,  proved  elsewhere  in  the  United  States ;  effect  of,  as  evidence 

eopy  of  foreign  record,  will,  letters  testamentary,  etc.,  how  authenticated  for 

nee  here.  •, 2704»  ^^ 

of  notiee  of  pendency  of  action  between  creditor  and  executor,  etc SflSL 

deed  appointing  guardian  must  be , 

of  conviction  by  justice  of  the  peace  for  criminal  oontempt 

proof  of.     (See  Dooumbntabt  Evidbkgb.) 


application  for  removal  of  person  by  sumxnary  proceedings  may  be  made  to ...  • 
of  dty,  except  in  New  York  Co.,  may  act  in  surrogate's  absence,  on  petition  for 

discovery  of  property  withheld 37W 

la  included  in  the  word  <Mudge,"  as  used  in  this  act d343»  sollu  i!* 

courts  of,  of  Oswego  and  Uticaare  courts  of  I'ecord % 

(See  UncA,  RaooHDBB's  Coubt  of  ;  Oswego,  Rbgobdbb's  Codbt  or.) 


to  be  apportioned  in  action  bv  creditor  a^nst  legatees  jointiy 1888 

to  be  apportioned  in  creditor's  action  agamst  hetre  or  devisees 184T 

oollusive,  not  a  bar  to  action  for  penalty  by  informer 189S 

in  action  for  penalty  or  forfeiture,  when  must  be  paid  into  State  treasury 196ft 

in  action  on  imdertaking  in  contempt  proceedings,  how  distributed 2891^ 

(See^  also,  Damaqbs  .  Judqmbnt.) 


by  lessee,  or  creditor,  after  warrant,  in  summary  proceedings  to  recover  posses- 
sion of  real  proper^^ 2266-22G9* 

RBDBMPnON  OF  BSAL  PROPBRTV  SOLO  OK  BXSOUTIONi 

when  and  how  made  within  one  year IMft 

by  whom  it  may  be  made  within  one  year 1447, 1458,  146^ 

when  made,  avoids  the  sale  and  certancates,  etc..... 144ft 

after  expiration  of  year,  how  made 144ft 

bow  ci'editor  may  make,  within  fifteen  months 1450,  14BS 

by  another  creditor  from  a  redeeming  creditor,  how  made 14KL 

where  secondredeemingcreditor  has  prior  lien 1468^ 

aabsequent  by  other  creditors,  how  made 14N^ 

how  made  by  creditor  after  fifteen  months ^^^ 

such  redemption  must  be  made  at  sheriff's  office ;  duty  of  sheriff 

purchaser  at  sale  on  execution,  may  redeem  if  he  is  judgment  or  mortgage 

creditor 14 

Judgment  creditor^  on  whose  execution  sale  was  made,  cannot  redeem  under 

same  judgment 14nr 

may  be  maae  by  person  entitled  to  redeem  part 1488 

how  made  by  owner  of  undivided  share 14M 

creditors  having  liens  on  undivided  share 1400^ 

sherifl^  purchaser,  or  creditor  cannot,  by  agreement,  impair  right  of  other  per- 
son to  redeem. 1481 

to  whom  money  may  be  paid  upon 148ft 

certificate  of  satisfaction  required  on  creditor's  redemption,  contents  of ;  filing, 

entering,  etc 148S 

what  evidence  a  redeeming  judgment  creditor  must  ftimish 1484 

mortgage  creditor  must  Amish 148& 

additional  evidence  required  if  redeeming  creditor  is  executor,  etc. 148^ 

146 
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BHMHMKA'ION  OF  BBAL  FB0PBBT7,  Bta  —  OwHrniaii  ; 

daties  of  sheriff  as  to  papen  on 1487 

takes  effect,  when 1488 

certificate  to  be  delivered  when  redemption  made 1489 

may  be  acknowledged  and  recorded ;  effect  of  record 1418 

proyiflion  where  sheriff  dies,  etc 1415 

when  payment,  etc,  toeffect»  may  be  made  to  under  sheriff 1476.  1477 

proyision  when  Gorooery  or  person  appointed,  dies. 1478 


t 
how  and  when  nottoo  of  the  plaintiff  ^intention  to  re-enter  must  be  served  ....•   1586 

BBFSRBB: 

derk,  deputy-derkt  in  New  Toric,  or  Sngs  ooonty,  not  to  be  appointed  aa,  ex* 

cept  by  consent 98 

may  be  appointed  to  ascertain  damages  sustained  by  ii^jimction 6^^     881 

judgment  on  report  of,  not  affected  by  his  omission  to  be  sworn 731 

to  superintend  discoyery,  etc,  appointment  and  fees  of. ..« 807 

•        in>  special  cases  may  be  appointea 837 

subpoena  in  cer|ain  cases  before,  how  issued  and  served 854 

order  for  examination  before,  of  party  or  witness  before  triaiU  etc W3p    876 

(See,  also,  DEFonnoy.) 

when  testimony  required  before,  may  betakenby  conunismon.. •..      888 

refbsalof^  toinake  finding,  may  be  excepted  to 99S 

trial  by,  when  and  bow  exception  taken  at,  and  after 994»     995 

rulinff  of,  excepted  to,  how  reviewed .••      988 

case,  now  made  and  settled  after  trial  before •      997 

case  not  necessary  in  certain  appeals  from,  etc* 998 

motion  for  new  tnal  at  general  term,  when  trial  was  before •  •  •    1001 

when  trial  before,  can  ^reviewed  by  motion  at  special  term •    1009 

motion  for  new  hearing  after  trial  of  specific  questions  by 1004 

reference  of  issues  by  consent,  how  made }  when  not  of  course 101 1«  lOlS 

referee  changed  on  refusal  to  serve,  or  on  new  trial 1011 

compulsory  reference  of  issues*  when  made 1018 

proceedings  where  reference  is  of  part  of  issues 1014 

compulsory  reference  of  questions  mmdentaUy  arising 1015 

must  take  oath ;  waiver  of  oath 721,  1018 

witness  may  be  subposnaed  to  attend  before 1017 

powers  of,  upon  a  tnal 1018 

xeporto^  when  to  be  made ;  consequence  of  fhUure 1019 

where  increased  damages  are  given  by  statute 1098 

ujKm  trial  of  demurrer 1021 

issue  of  flByct. IQSS 

parties  may  require,  to  determine  particular  questions •.    lOS 

qualifications  ox. lOM 

Mveral  may  be  appointed •    1095 

pvoceedings  regulated  when  there  are  several •    1088 

when  court  may  apixiint,  to  ascertain  damages,  etc 1915,  1918 

to  determine  specinc  questions  offset,  judgment  after  reixirt  of  rendered 1S98 

Judgment  after  trial  of  whole  iesne  of  fact  by •    1298 

required  byjudgment,  to  be  appointed  by  court 1S9D 

final  Judgment  may  be  orderea  to  be  settled  before •    1981 

hearinfi^  before,  on  assessment  of  damages,  etc.,  how  reviewed. 1299 

sales  of  real  estate  a4jad^ed  to  be  sold  by;  effect  of  conveyanoe. •    12tf 

to  sell  real  property  adjudged  to  be  sold,  when  required  to  give  security •    1248 

conveyance  of^  on  such  sales,  what  to  state •    1244 

for  provisions  as  to  exceptions  on  trial  before.     (See  Rxcbftiov.) 

in  partition,  may  be  appointed  when  defendant  is  an  infimt,  or  in  defimlt 1546 

■ale  in  partition  may  be  directed  to  be  made  by •    1588 

Id. ;  must  be  appointed  before  interlocutory  juijgment  for  sale^  to  ascertain  liens  ; 

proceedings..- 1581-1878 

id.  s  fees  and  expenses  of ;  howpidd • 1579 

to  sell  in  partition,  what  report  must  contain 1578 

may  be  appointed  to  admeasure  dower ••..    1807 

must  be  appointed  to  ascertain  Hens,  before  Judgment  of  sale^  in  dower ;  pro- 

^  ceedings  uiereon 18S1 

CQ  eoofirmatian  of  sale^  in  dower,  to  ascertain  rights  of  partiea  to  prooeeds»  etc,  1994 
cn  trial  of  aetioafiDr  waste,  may  view  pwpaity ,, , ; • 1869 

a46 
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BBFBREB — (hnHnued :  Bmcnow. 

may  be  appointed  to  sell  chattel  in  action  to  foreclOBe  a  lien  thereon 1789 

in  action  against  an  executor,  etc.,  certificate  aa  to  facts  required 1886 

may  awara  judgment  for  part  of  penalty  or  forfeiture 1898,  1964 

OTcfer  to  show  cause,  or  warrant,  where  contempt  was  committed  before  referee,  2272 
appointment  of,  on  petition  for  discovery  of  death  of  life-tenant,  powers,  etc.,  2305,  2306 

fife-tenant  may  be  Drought  before,  by  habeas  corpus,  when ;  report 2307,  2308 

proceedings  by,  appointed  to  inquire,  etc.,  as  to  application  for  sale  of  real 

propeHjr  of  infant,  etc 2354,  2855 

to  De  appointed  to  ascertain  liens  on  surplus  moneys,  on  sale  under  foreclosure 

by  advertisement 2407 

mav  be  appointed  by  order  to  show  cause  on  voluntary  dissolution  of  corpoi*a- 

tion ;  proceedings  before 2423-^2427 

examination  in  supplementary  proceedings  before 2442-2445 

d^k  in  surrogate's  office  cannot  be,  in  any  matter  before  it 2511 

Borrogato  may  refer  question  of  fact,  or  account  to ;  powers  and  fees  of 2546 

fees  of,  in  surrogate's  court,  saine  as  in  supreme  court 2566 

may  be  appointed  by  appellate  court,  on  appeal  from  suirogate's  court 2586 

certain  references  not  allowed  in  action  in  New  York  marine  court 8160 

that  court  may  appoint,  when 8173 

certificate  of,  to  entitie  party  to  coste  or  increased  coete 8248 

fees  of 8296-8297 

fees  of^  on  sale  under  foreclosure,  cannot  exceed  fiflt7  <l<>lhuii 8297 

to  admeasure  dower.    (See  CoMKissioinDis.) 
pxmiflhment  by  for  a  contempt.    (See  Comtbhft.) 

(See  Rbfbrbkcb.) 


on  default,  defendant  may  prove  mitigating  circumstances 686 

when  ordered  to  ascertain  righte  of  parties  in  action  for  partition 1546 

when  ordered  to  inquire  as  to  creditors  having  Hens,  before  sale  in  partition.  »••  1561 

ikotice  of  hearing  before  referee^  to  be  published  six  weeks •  •  1562 

damages,  on  deubult  in  replevin,  may  be  ascertained  on • 1729 

of  daun  rejected  by  an  executor,  ete 1823 

inaction  ibrdissolutionof  a  partnership  and  on  accounting  ..•• 1947 

(See  Rbfbbbb.) 

BBOBMT8  OF  TEOI  UNIVAIHBITV : 

what  provisions  not  applicable  to  school  or  academy  incozporated  by 1804 


affidavite  of  mortgage  sale  on  foreclosure  by  advertisement  to  be  filekl  and  re* 

corded  in  office  of. , 3898 

to  record  will  of  real  proi)erty;  index;  fees 36^  3684 

receiving  a  salaiy,  must  account  for  and  pay  over  fees 8385 

liBesoC  must  beuaedy  on  demand  of  i>arty • •  ....  8387 

fees  of. 8806 


of  claim  by  executor,  effect  of 1823 

when  to  be  Joined  with  people  as  plaintiff. 1986 

must  indenmif y  the  people;  compensation  of  attorney-general , 1966 

when  to  be  joined  with  people  in  State  writ • ,... 1994 

attomeyfor,  when  deemed  attorney  for  the  people 1995 

may  demur  to  return  to  alternative  mandamus ., •  3078 

when  may  recover  damages  in  such  proceedings 3088 

costs  to  defendant  in  action  brought  by  people  on  relation  oi  privi^  perBOD*  etc.* 

to  be  collected  first  from 8343 

(See,  also,  Pboflb  of  thh  Statb  ;  AiiHumji-Omnnui,.) 
BBUaASB: 

effect  of^  of  interest  of  influit,  lunatic,  etc,  in  partition 1698 

of  plamtiffin  action  for  dower,  on  payment  of  gross  som 1618 

bv  creditor  of  Joint  debtor,  on  composition • 1943-1944 

OEBoreties  on  executor's,  ete.,  boncL 3600*  1601 

BBUBASB  OF  FRQPSRT7.  (See  ATTAOHiaafT  or  Pbopbrt  i  Imvt  ow  Bzaoonov.) 


from  Judgment,  ete.,  obtained  by  mistake,  ete • • 734 

fromoonaequenceaof  frulure  topleady  ete.....  ••••  ••••  ••••  •• 788 
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mUBF —  OonHntted :  BMCttm 

where  no  answer  served,  cannot  exceed  that  demanded  in  complaint. 1207 

where  there  is  an  answer,  any,  consistent  with  complaint  and  embraced  in  iasoe, 

may  be  granted '1907 

BBuaxons  OORPORATIOK  : 

what  provisiona  not  applicable  to • 1804 

title  as  to  volontary  cunolation  of  oorxx>ration  not  appHcable  to 9431 


I 

joint  tenants,  etc.,  ot,  may  maintain  action  for  partition 1588 

owner  of  undivided  share  in,  mnst  be  made  defendant  in  partition 1538 

how  partition  may  be  made  to  holder  of  estate  in XS58 

estate  of  defendant  in,  may  be  mnde  basis  of  action  to  determine  claim  to  real 

property 1638 

deiendant  may  plead  estate  in,  as  answer  to  such  action. 1641 

proceedings  where  defendant,  in  action  to  determine  claim  to  real  property, 

claims  in • 1643 

bolder  of  estate  in,  mav  maintain  action  for  injury  to  Uie  inheritance 1665 

owner  of,  may  bring  ejectment  after  judgment  by  defiault  against  holder  of  pa^ 

ticolar  estate,  when *. 1680 

rrrrUR.    (See  Comr  or  Appuxs.) 


of  attorney,  effect  of 66 

for  malpractice OT  -  69 

action  does  not  abate  on  removal  of  executor,  trustee,  etc «.«.   1898 

of  executor  does  not  affect  execution  of  decree  for  sale  of  real  property  of  de- 
ceased   9fno 

of  testamentary  trustee 2817,  S818»  2819 

of  guardian  appointed  by  will  or  deed • 2858 

of  certain  causes  from  mayor's  court  of  Hudson  and  recorders'  courts  of  Utica 

and  Oswego  to  the  supreme  court 3197 

of  cause  from  district  court  of  New  York  to  common  ^eas 3216 

as  to  removal  of  executors,  administrators,  etc.    jBee  KflvocATioir.) 

of  action.    (See  Codntt  Coubtb  ;  Supbriob  Ctt  Coubis  |  BupBBMa  Cousr.) 

RBNSSZnLABR  OOUNT7: 

jaU  liberties  for 141 

BSHT: 

when  action  of  ejectment  may  be  brought  for  non-payment  of. 1504 

amount  due  must  be  fixed  in  verdict,  report  or  aecunon  in  ejectment  tor  noti* 

payment  of • ••••  •• • • 1607 

when  use  of  property  may  be  set-off  against.  •• 1610 

BBNTB  AND  PROFITB : 

are  included  jn  damages  in  ejectment 1497,  1581 

use  of  property  to  be  set-off  against  rent,  etc.,  in  ejectment,  when,  etc. 1510 

in  case  of  severance  of  action  m  ejectment 1598 

maybe  adjusted  in  action  for  partition 1589 

may  be  recovered  as  damages  in  action  against  trustee,  etc.,  holding  over  witii- 

out  consent 1661 

action  may  be  maintained  to  recover,  by  person  wrongfully  evicted  by  proceed- 
ings to  discover  death  of  life-tenant 2818 

BBNUNOIATION : 

of  executor 2689 

of  those  liaving  prior  right  to  letters  of  administration  with  the  will  annexed.  • .  2644 
of  those  having  prior  right  to  letters  of  administration,  fbrm  and  effect  of.  .2662,  2664 

BBPZjBVXN.    (See  Acnov  voB  ▲  Chattbl.) 


defence  of  limitation,  when  taken  by. 41S 

demurrer  to,  for  insufficiency. 498 

what  to  contain • • 614 

-application  for  judgment,  on  failure  to •...  515 

to  new  matter  m  answer,  court  may  require .*. 61$ 

may  contain  two  or  more  avoidances  of  same  defence,  etc •. 517 

new  matter  in,  deemed  controverted •••«  639 

148 


JNDEJL 

nuiy  be  stricken  out,  for  diBobedienoe  to  order  for  dlaoovery,  etc • 806 

-when  lasae  of  fact  raised  by 964 

(See  PlBADIKG.) 


• 


definition  of. • 8343,  sal:.  5 

(SeeRBBSRBHi  Ybbdiot;  CoMMUfiioirBBa.) 


of  coort  of  aroeals,    (See  Statb  Rbpobtbb.) 

of  decisions  of  supreme  court.    (See  Bufbxicb  Court.) 


inrhen  action  for  Hbel  cannot  be  maintained  against 1907»  1906 

RBQUISnnON.    (See  Action  vob  ▲  Cbattel.) 


of  property  or  person  in  custody,  how  punishable 14 

of  defendant  aner  arrest,  sheriff  is  liable  for 687 


change  of,  not  to  affect  validity  of  will 2612^  2618 

RSISIDBHTi 

when  domestic  corporation  deemed  one,  in  action  in  superior  city  court. 264 

county  court 341 

of  fall  affe  may  designate  person  upon  whom  summons  is  to  be  served 430 

of  New  York,  who  deemed  one,  as  to  service  on  Jury 1080 

when  married  woman  deemed,  though  husband  reside  elsewhere. 1768 

receiver  must  be;  removal  of  non-rodent 2459 

when  defendant  deemed  resident  of  town,  where  party  to  whom  summons 

deliverabIeimdersections2S79,  2880,  and  2881,  reddea'. 2869 

when  plaintiff  in  marine  court  deemed  a,  within  meaning  of  sections  requiring 

security  for  costs i 8160 

RSSIOKATXON: 

of  executor  or  administrator 2689,  2690 

of  testamenUry  trustee 2814,  2819 

of  guardian  appointed  by  will  or  deed 2869 

BS8X8TANOS: 

to  mandate,  proceedings  in  case  of 104-107 

precept  or  attachment  against  person ;  power  of  county  may  be  called  out.  •  •  2030 
mandate  of  justice  of  the  peace ;  sheriff  to  act ;  may  caJl  out  power  of  county,  8168 


adverse  party  on  appeal  is  designated  the 1295 

BUtf Jfl'Wi'iON : 

when  compelled  after  Judgment  collected 445 

may  be  compelled  when  new  trial  granted 1005 

when  undertaking  for,  ret^uired  of  plaintiff  on  application  for  judgment  by 

delSault 1217 

may  be  enforced  by  court  where  judgment  set  aside,  etc 1292»  1828 

when  awarded  in  proceedings  by  ceHiorari  to  review,  etc 2142 

when  awarded  by  appellate  court  in  summary  proceedings  to  recover  xxMoossion 

when  awarded  in  proceedings  to  discover  tenant  for  life • 2317 

when  heir  or  devisee  entiUed  to,  on  subsequent  discovery  of  assets 2801 

may  be  ordered  on  reversal  of  justice's  judgment 8058 

BaTAZATtONi 

ofcostsi  notice  thereof ;  when  retazation  may  be  directed 8264 

id«  I  review  of,  by  court,  on  motion. 8265 


when  court  may  order  it  to  be  destroyed 21 

of  writ  and  process,  time  and  manner  of. 28 

proceedings,  judge  out  of  office  may  make 25 

mandates  and  process  by  former  sheriff. '  186 

hv  marshal  of  process  issued  from  marine  court 389 

or  warrant  of  attachment,  when  warrant  is  annulled,  etc 712 

by  officer  of  subordinate  court,  amendment  of. 725 

in  a  special  proceeding,  whereto  be  filed 825 

148 
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of  commiariion • Ml-* 

Bheriff,  in  replevixiy  "when  to  be  made 1716 

liow  return  in,  compelled 1716 

of  sheriff  is  presomptiye  evidence,  in  action  on  nndertaldn^  given  in  action  for 

chattel 1734 

to  State  writ,  must  be  under  the  hand  of  the  defendant,  except,  etc 199S 

State  writ,  when  may  be  returnable 1996 

of  h&beas  corpus,  how  and  when  made 2006 

id. ;  to  testify,  tobemadei  penalty  forneg^ect. 2013,  2014 

of  habeas  corpus  to  testify ;  certain  prisoners  to  be  remanded  thereon 2013 

when  habeas  corpus  or  certiorari  may  be  made  returnable  before  another  judge,  2026 
of  certiorari  or  habeas  corpus  to  inquire,  etc 2U2^2Q27 

groceedings  on,  of  habeas  corpus. 2031 
>  writ  of  habeas  corpus  may  be  controverted  by  prisoner ;  proo&  tJiereupon. .  •  2038 

to  warrant  to  bring  up  prisoner  about  to  be  removed  from  the  State 2056 

of  alternative,  and  of  peremptory  writ  of  mandamus. 2072-2078 

further  return  to  an  alternative  mandamus  cannot  be  compelled 2078 

to  mandamus  need  not  be  verified 2080 

cannot  be  amended  without  spedal  application 2060 

cannot  be  stricken  out  as  sham 2060 

of  writ  of  prohibition  ;  service * 2095-2096 

to  writ  of  prohibition  when  cannot  be  compelled 2096 

to  writ  of  certiorari  to  review,  etc.,  when  and  where  returnable 2132-2136 

precept  in  summary  proceedings  to  recover  land,  when  returnable 22^,  2239 

of  warrant  or  habeas  corpus  in  contempt  proceedings 2271,  2272,  2279-2286 

warrant  for  collection  of  fine 2297,  2298 

commiflfdon  in  proceedings  to  discover  tenant  for  life 2314 

commission  and  inquisition  on  application  for  committee  of  hmatic,  etc 2332 

citation  from  surrogate's  court ^19 

proceedings  on  return  of  citation  to  compel  payment,  etc. ,  by  testamentary  trustee,  280S 
ofsummonsandorderof  arrest  in  New  York  marine  court. 3184 

BBTORN  IN  JUSnOEPS  COURT : 

when  summons  must  be  made  returnable. 2877 

of  summons  issued  by  justice  of  the  peace,  must  be  made  before  second  suui- 

mons  issues 2883 

such  summons  by  constable 

summons  before  justice ;  justice  must  wait  one  hour 

service  of  order  of  arrest  issued  by  justice  of  the  peace,  and  of  notification  to 
plaintiff. 

warrant  of  attachment  against  property 2916 

constable  in  action  of  replevin 2926 

bv  constable,  of  service  of  subpoena,  is  presumptive  evidence  of  what 991D 

of  execution  issued  by  justice  of  the  peace  3096 

such  execution  by  constable  to  justice 9091 

justice  on  appeal  from  judgment ;  when  to  be  made ;  contents  of 3068 

id. ;  when  justice  out  of  ofi[ice 8054 

further  return ;  how  compelled 3065 

proceedings  where  justice  dies,  etc.,  before  making 3056 

of  pi-ecept  in  proceeding^  relative  to  stra^ ;  cons£ble*s  return  of  service 3089 

by  constable,  of  warrant  to  sell  animal  seized  as  a  stray 3091 

BBVBRSION: 

joint  tenants,  etc.,  ot  may  maintain  action  for  partition 1686 

owner  of  undivided  share  in,  or  in  remainder,  etc.,  must  be  made  defendant  in 

piuH;ition 1638 

how  partition  made  to  holder  of  estate  in 1666 

estate  of  defendant  in,  may  be  made  basis  of  action  to  determine  claim  to  real 

Property 1638 
sndant  may  plead  estate  in,  in  action  to  determine  a  claim  to  real  property. .  1641 
proceedings  where  defendant  claims  in,  in  action  to  determine  claim  to  real 

property .4 1646 

when  grantor  of,  may  maintain  action  for  waste 1668 

iudffment  in  action  for  waste  brought  by  person  next  entitled  to 1655 

holder  of  estate  in,  mav  maintain  action  for  injury  to  inheritance 1605 

owner  of,  may  bring  ejectment  after  judgment  by  default  against  holder  of  par- 
ticular estate,  when •   1680 

160 
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T 

of  action  to  reoover  a  cbatleL 178S 

OO  ATION I 

of  judRzneni  for  separation. 767 

^whea  death  or  lunacy  of  party  operates  aa 3S8S 

of  submiBsion  of  controversy  to  arbitration 2388 

liability  of  party  revoking^  snch  snbmisaon 2^,  288S 

question  on  revocation  of  probate  cannot  be  referred 254S 

of  letters,  for  failure  to  give  new  bond 2599-2601 

id.;  contents  and  effect  of  decree  revoking  letters 26(^  260A 

of  letters;  accounting;  appointment  of  successor 3605 

of  probate  of  will ;  may  TO  applied  for  by  person  interested 2647 

-when  application  therefor  must  be  made 264S 

citation  tnereupon 2649 

executor,  ete.,  to  suspend  proo&edings  thereux>on 2650 

hearing  upon  such  application 2651 

4lecree  upon  such  application 2652 

notice  of  decree  of  revocation  to  be  published 2653 

Tevocation  of  letters,  on  proof  of  wifi,  or  of  revocation  of  probate,  ete 268# 

id.;  for  disqualification,  misconduct,  etc. 2685 

petition  and  citation  thereupon 268S 

Bearing;  decree  thereon 2687 

decree  not  to  affect  testamentary  trusts 268ft 

application  of  executor,  ete.,  for  revocation  of  letters 2689 

proceedings  thereupon 2690 

m  what  cases  letters  may  be  revoked  without  a  citation 2691 

remaining  executors  may  act,  when  letters  of  one  revoked 2693 

in  other  cases,  successor  to  be  i^pointed. ;  2698 

of  letters  may  be  made  on  disobedience  of  order  for  executor,  ete.,  to  account. . .  2727 
petition  for  accounting  may  be  made  by  executor,  ete.,  after  revocation  of  letters,  2782 
of  letters  may  be  made  on  disobedience  of  order  for  testamentary  trustee  to 

account 2800 

testamentary  trustee  may  apply  for  settlement  of  accounto  after  revocation  of 

letters 2811 

of  letters  of  guardianship,  for  misconduct,  neglect,  ete 2888 

citation;  hearing;  decree  thereon 2838 

application  of  general  guardian  for. 2885 

proceedings  thereupon 2835 

of  letters  may  be  made  on  disobedience  of  order  for  guardian  to  account 2860 

• 

I 
when  exempt  fitmi  execution 1388 

BJOBMOND  OOUNIT: 

stenographer  for  supreme  court,  county  court,  ete.,  in 256^    207 

BlCnr  OF  AOnOK: 

civil,  not  affected  by  prosecution  for  criminal  offence 1890 

to  charge  Judgment  upon  real  property  of  defendants,  not  served  wiUi  sum- 
mons  198^1941 

certain,  not  affected  by  provisions  concerning  submismon  of  controversy  to  arbi- 
tration   2385 

(See,  also^  Caubb  of  Aotiok.) 

ROAD,  FUBUO : 

one  cutting  trees  to  repair,  not  liable  for  treble  damages 1668 


municipal  court  of  the  city  of^  is  a  court  not  of  record 8 

application  for  removal  of  person  by  summary 

proceedings  may  be  made  to 228# 

ffenefal  civil  Jurisdiction  of  the  court  and  Judges 8225 

id.;  in  actions  on  contracts 8227 

HOCKLAND  OOUNT7i 

stenographer  for  supreme  court,  county  court,  ete.,  in. 265»    267 

RUXiBi 

of  construction  as  to  publication  in  certain  canco. ••  ••••  8811^ 
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INDBZ. 

^ooortBofreoordt  how  made  and  reviaed , IT 

gnenX  rolflB  and  ordaia  of  oourt  of  appoals  to  bo  {rabliahed 18 

et  court  of  appeala,  as  to  admiwaion  of  attomevs ;  how  changed,  etc 57,  58^     193 

cf  practice  in  court  of  appeals,  court  may  make 198 

Justices  of  New  York  marine  court  may  make Stt 

say  legolate  payment  of  money  into  coart;  its  investment,  etc 744*     74f 

Id  prescribe  cases  for  discovery  and  inspection  of  books,  etc 8M 

at  what  terms  issues  shall  be  tried 97S 

weparaiion  and  settlement  of  case  and  exceptions,  when  to  be  regulated  by ...  •     Wl 

to  regulate  appeals  in  special  proceedings IBSL 

^  prescribe  manner  of  givinir  notice  of  application  for  execution  against  prop- 
erty of  deceased  ludgment  debtor 1881 

in  New  York  marine  court  may  be  regulatad  by  general  rules. 8171 


8. 

DBPOSET  OOHPAmr; 

— neptod  fifom  certain  provisions  ss  to  yolontary  diaBolution  of  cotporatioo  ,  >,«,  9430 


Jostioeof  the  peace  in  Brooklyn  to  receive,  inlieaoffeee^etc. 8118 

cf  clerk  of  iustice  of  the  peace  in  Brooklyn 3118 

cf  interpreter  in  police  courts  and  justices'  courts  of  Brooklyn. .  • 812i«-818i 


I 

of  property  attached.    (See  Attacbmebt  of  Pbofkbit.) 

1^  sheriff  or  referee,  of  real  property  adjudged  to  be  sold^  effect  of 1818 

(See  Saxji  Uitdbr  Exscunoir.) 

^partition,  when  interlocutory  Judffment  must  direct 1846 

when  may  be  directeoL  after  interlocutory  judgment,  on  oommia- 

sioneni' report 1588 

proceeds  of,  when  to  be  paid  into  court 1568 

application  of  such  proceeds,  how  made,  etc 1564 

oraer  on  application  for  such  proceeds 1565 

of  existing  nrht  of  dower 1567 

proceeds  to  be  paid  to,  or  invested  for,  holder  of  right  of  dowery 

tenant  for  life,  etc 1561 

proceeds  to  be  invested,  etc.,  to  secure  holders  of  fiiture  estates. . . .  1570 

court  must  spectiV  terms  of  credit 157S 

securitv  for,  purchase-money  for  which  credit  allowed,  etc 1574 

separate  mortgage,  etc.,  for  part  of  purchase-price  may  be  taken, 

when,  etc.. ■•.....•• ly^ 

report  of;  contents,  filing,  etc 1578 

fees,  expenses,  etc.,  howx)aid 1578 

distribution  of  proceeds  of 1560-1564 

interlocutory  Judgment  for,  may  be  made  when  plaintiff  eonaeots  to 

accept  CTOss  simi  in  lieu  of  dower. 1619 

wutjhe  directed  free  mm  or  subject  to  liens,  in  action  for  dower,  etc 1688 

wport  of,  in  action  for  dower;  contents  of 1628 

novisions  as  to,  etc.,  in  action  for  partition,  made  applicable  to  actioa  for  dower,  1625 

ni  ibredosure,  must  be  directed  by  finaljudgment 1686 

florplns  arising  on,  in  foreclosure,  dispoation  of 1638 

'Viian  final  judgment  must  direct,  of  parcel  only  of  property;  subsequent  de- 

fitult 1696 

cf  the  whole  property  ma^r  be  ordered,  when ;  application  of  proceeds 1667 

in  Mtion  for  waste,  under  interiocutory  jud^fment  for  partition. 1657,  1658 

^Hien  officer  to  pay  taxes  upon,  of  real  property  under  judgment  for 1676 

tffrealproperty  under  judgment,  how  conducted 1678 

^nrchaaes  py  certain  officers  making,  prohibited 1679 

8f  chattel,  in  action  to  foreclose  a  lien  thereon 1789,  1740 

seal  property  of  decedent  cannot  be  sold  under  judgment  against  executor. . . . .  18SB 
iHien  x>®tition  for,  in  surrogate's  court,  stays  proc^dings  in  action  by  creoitor 

against  heirs,  etc 1845 

4tf  interest  in  contract  for  purohase  of  land,  in  action  by  judgment  creditor 1874 

flf  partnership  property,  etc 1947 

when  persons  holoing  over  after,  removable  by  summary  proceedings 8333 

«f  personal  property,  under  warrant  for  coUectioa  of  fine *  •• • 89W 
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INDEX. 

—  Cbntiwued  : 

of  real  property  of  inflBatylimatiCy  etc 2348-2SM4 

on  fbredorare  by  advertiseiiienty  notice  of,  how  given  and  served 238S-2391 

how  postponed 9883 

how  condacted.  •  • 2393 

mortgagee,  etc.,  may  purchase  at .  • .  2394 

effectofin 2396 

awde  aflwpfUiiig  of  A  petition  for  volimtairy  dissolution  of  (Kxrpon^^  2430 

of  noperty  by  temporary  administrator  may  be  authorized,  when 2072 

■pIiQy  in  proceedings  to  dispose  of  real  property  of  decedent  for  payment  of 

debts 2761-2784 

pfoceeds  of  such,  must  be  paid  into  court 2785 

of  unsold  property,  in  such  proceedings,  when  directed 2789 

In  such  proceedings  may  be  stayed  by  surrogate,  when 2797 

mode  oxlev^r  and  sale  on  execution  on  judgment  of  justice  of  the  peace 3099^ 

certain  provisions  concerning  sale  on  execution  in  courts  of  recora  apply  to  such 

Bales 8(MK> 

cf  animal  found  straying  in  highway,  etc.,  in  proceedings  before  justice 8091. 

proceeds  of,  how  applied 3092-^3094 

on  execution  or  attachment  of  pei'ishable  property  in  New  York  marine  court. .  •  3175 

ftes  of  sheriff  or  referee,  on  foreclosure  sale,  limited  to  fifty  dollars 3297,  3307 

sale  of  real  property  of  corporation,  proceedings  for,  added  in  1890. 8S80>^307 

of  Infant,  lunatic,  etc. ;  proceedings  for.    (See  Com- 

mTTEB;  Infant.) 

UMSBR  BZBOUTION : 

or  under  judgment,  to  be  at  ai;iction,  and  in  day  time • 1864 

peiial^for  taking  down,  e1^.,  uotice  of • 1385 

not  idiected  as  to  bona  fide  purchaser,  by  sherififs  omission  to  give  notice,  etc. .  •  1385 

aiferiS,  etc,  not  to  purchase  at 1387 

how  made  wh^n  sheriff  dies  or  is  disqualified -. 1385 

cf  personal  property}  partner^a  interest 1417 

bow  made  bv  officer ••••• 1425 

notice  of,  to  be  posted • 1429 

cf  rofJ  piropertyy  provisions  as  to,  apply  to  certain  leasehold  estates 1430 

neld  in  trust,  when  allowed 1431 

equity  of  redemption  not  to  be  sold  for  morkfage  debt 1438 

direction  to  be  indorsed  on  executiont  in  such  a  case 1435 

notice  of,  how  given  , 1434 

property,  how  described  in  notice. 1435 

penalty  for  irregularity  in • 1435 

manner  of  conducting • , 1437 

certificate  off  to  be  made  by  sheriff,  etc 1438^  1439* 

^  title  not  divested  until  deed  given 1440 

purchaser  to  be  compensated  if  his  title  adjudged  void 1440 

rights  of  holder  of  property  after  sale 1441 

oraer  to  prevent  waste  after  sale 1443 

proceedings  to  punish  violation  of  such  order 1448-1445 

redemption  after.    (See  RsDiufPTiQir  of  Bmll  P]bofhbtt  flO&D 

OH  &LBG1TnOK.) 

conveyance,  by  e^eriff,  of  property  not  redeemed • .  1471 

to  whom  such  conveyance  must  be  made 1478 

conveya:'.^^  to  executor  in  case  of  death 1478 

assignee  of  certificate  of,  when  entitled  to  deed 1474 

conveyance  where  coroner,  etc,  acting  has  died. , 1475 

purchase-money  may  be  recovered  back,  on  failure  of  title, 

after 1478 

remedy  for  jud^ent  creditor  thereupon 1480 

sold  under  previous  judgment,  etc.,  not  allowed,  when     1495 

^    '  of  jodgment  aiter  warrant  of  attachment  levied 70ft 

how  and  by  whom  to  be  executed,  etc 1280 

flinst  be  executed  on  xiayment  of  judgment  aud  request •••  1981 

d  lodgment  or  mortgage,  required  on  redemption  of  real  property  by  creditor 

after  execution  sale i . .  1450-145^  1468 

against  joint  debtor  by  release,  on  composition  with  creditor 1948 

iDfry  ba  ZQsde  by  justice  of  the  peace  wno  is  innkeeper 2865 
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EAVINOS  BANK  I 

80AMBAJLOI78: 

matter,  motion  to  strike  out»  coetsof • 


•  I :  Infill 


I 


to  be  atmexed  to  petition  of  inadlTent  debtor  for  diachaiVB  from  his  debts..  .S16S-S169 

insolvent  for  exemption  or  &chsaig«  from  impriaoa- 

ment • 8190 

Judgment  debtor  for  dischai^  from  imprisonmenL. 

of  fines  to  be  made  by  derk ;  warranty  etc 

who  to  be  induded  in  such  schedule , 

to  be  annexed  to  petition  for  Tolmitaiy  dissolution  of  corporation 


• 


select,  or  academy,  what  provisions  not  iqyplicable  to • IflOt 

fiOBOOIa  jyTSTBlOT: 

action  by  trusteee  of • 1996 

when  execution  may  issue,  on  judgment  recovered  agaJnst 19S1 

BOBOOIi  OFFIOBR.    (See  Owfiobr.) 

SOIRB  FAOIAS: 

writo^  abolished;  reUef,  how  obtained , 196S 


omisffion  o(  or  a  wrong  seal,  not  to  invalidate  process 91 

of  each  court  to  remain  the  same 97 

of  courts,  description  of,  to  be  recorded,  etc .,       97 

of  surrogate  to  be  the  seal  of  surrogate's  court 97 

kept  by  county  derk,  to  be  the  seal  of  certain  courts,  and  c(  the  county.. ....  97,      98 

of  court  may  be  affixed  by  impression 99 

destruction  and  renewal  of. 9D 

on  executors  instrument,  only  presunmtive  evidence  of  consideration 8i0 

.        of  public  officer  or  corporation,  how  affixed MO 

I        State  writs  must  be  under ;  which  to  be  used 1999 

warrant  to  bring  up  prisoner  about  to  be  removed  from  State,  if  issued  by  court 

'  must  be  under 3054-9066 

subpoena  issued  by  surrogate,  to  be  under  seal 94B1 

of  surrogate's  court V 9607 

letters  testamentary,  etc^  must  be  under 9690 

copy  of  foreign  letters  testamentanr,  must  be  authenticated  by 3704-9706 

warrant  to  seize  property  withhdd  from  executor,  must  be  under  seal  of  surro- 
gate's court 9714 

mandateof  justice  of  the  peace  may  be  without....* 8196 

BfiATiTin  mtrrKUMzniT  t 

limitation  of  time  to  sue  on • 881 

8B0BSTART  OF  STATBi 

to  keep  record  of  seala  of  courts • • 97 

appdntment  by  Governor  of  different  places  for  holdhig  court  to  be  filed  witb  ••       89 

to  keep  certificate  of  age,  and  official  term,  of  certain  judges 64 

to  publish  in  session  laws,  chan«^  in  rules  as  to  admiasion  of  attorneys,  etc  •  ••       67 

to  distribute  voliunes  of  court  of  appeals  reports 918 

designation  or  revocation  of  a  general  term  justice  to  be  filed  in  office  of 988 

api)ointment  of  general  and  special  terms,  drcuits,  etc.,  to  be  filed  in  office  ot,  996^    938 
desgnation  by  ibreign  corporation  of  person  on  whom  summons  may  be  servedf 

must  be  filed  with 439 

copy  of  judgment-roll  in  action  to  annul  corporation,  must  be  filed  with 180S 

copy  judgment-roU  in  action  to  vacate  letters-patent  must  be  filed  in  office  ci, 

and  entry  made,  etc 1969 

must  transmit  copy  of  such  entry  of  such  judgment  to  coun^  derk,  etc 1960 

annual  returns  of  changes  of  names  to  be  made  to ;  publication  thereof. 9418 

surrogate  to  send  certified  copies  of  papers  in  case  of  non-residents,  to  be  filed 

in  office  of • 

may  require  searches  in  certain  public  offices  to  be  made  without  fee ••• 
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INDKX. 

SBOUBITT:  Bmcncm, 

when  to  be  taken  In  name  of  connty  treasuTer. 746 

when  requii^  of  i^eree  to  seU  real  property  1243 

required  of  p^uardian  ad  litem  in  action  for  fMirtition 1536 

IMrBon  receiving  proceeds  of  sale  in  partition  may  be  required  to  give  security 

to  refund 1584 

I  when  to  be  taken  in  name  of  county  treasurer. 1585 

required  of  husband  to  provide  for  wife  and  children « . . . .   1773 

one  brin^g'  action  in  name  of  attorney-general 1808 

relator,  m  action  brought  by  the  attorney-general 1986 

cannot  be  required  of  the  people,  public  officer,  etc • 1990 

for  cost.    (See  Costs.) 

must  be  relinquished  by  creditor  consenting  to  dischsj^  of  debtor 2158 

required  of  committee  of  lunatic,  etc 2387 

when  to  be  taken  in  name  of  county  treasurer 2800 

when  testamentary  trustee  required  to  give 2815,  2816 

when  required  of  testamentary  guardian 2853^  2864 

(See,  al^  Bond  ;  Uin>BitTAKiira.) 

SU^UUITT  ON  APFHAIi.    (See  Affbal.) 

SBDUOnON: 

court  may  exclude  persons  from  trial  of  action  for 6 

Justice  of  the  peace  nas  no  Jurisdiction  in  action  for 2868 

action  for,  cannot  be  maintained  in  district  court  of  New  York 8216 

id. }  Justices'  court  of  Albanv  or  Troy 8228 

is  included  in  term  personal  injury 8348^  sab.  9 


- 1 J » t'/i  1 0 


within  twenty  yean,  when  necessary  to  maintenance  of  action 866^    866 


ZURB: 

of  animals  running  at  large  in  highway,  etc    (See  Btbatb.) 

> A&ATZON.  AOnON  FOR  i 


SBP ARATZON,  ACTION  FOR  t 

reference  not  ordered  as  of  course,  on  consent  of  parties  to  action  for •••  1013 

in  action  for  judgment  can  only  be  rendered  by  court. 1229 

lor  what  causes  may  be  maintained 1762 

in  what  cases  may  be  maintained 1768 

•         complaint,  what  must  state 1764 

answer  in  action  for. 1766 

sopport,  etc.,  of  wife  and  children 1766 

when  judgment  in,  may  be  revoked 1767 

married  woman  plaintiff  when  deemed  resident 1768 

alimony  in  action  for;  costs;  execution • 1769 

what  is  deemed  counter-claim  in  action  for. 1770 

oonrtto  i^ve  direction  as  to  custody,  etc.,  of  children 1771 

support,  etc.,  of  wife  and  children,  in  action  for 1772 

id. ;  when  enforced  by  punishment  for  contempt 1778 

regulations  respecting  Judgment  by  de&ult  in  action  for 1774 

8BQU1I  tfrUATION : 

to  enforce,  provision  for  support  and  maintenance  of  wife  and  children 1773 

action  by  creditor  of  coiporation  for 1784 

right  of  judgment  creditor  of  corporation  to  bring  action  for 1784 


of  papers  on  non-reeident  attorney,  practicing  in  the  State... 60 

mandates,  by  sheriff,  or  other  officer,  how  made 102-107 

papers  on  a  prisoner,  how  made « • 131,  183 

mandate  of  New  York  marine  court,  may  be  made,  where 888 

summons.     (See  SmiMOHS.) 

copy  complaint  or  notice,  with  summons 419,  430 

pleadings,  within  what  time  must  be  made 630 

order  of  arrest 563 

injunction  order 610 

order  vacating  or  modifying  injunction 636 

enlarging  time 783 

papers,  may  be  personal  on  party  or  attorney 796 

by  mail;  ho^  inade 797 
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i£iDEX. 

of  papers,  may  be  by  leaving  at  office  or  rendence Iff 

bv  mail,  double  time  of. 79^ 

when  required  to  be,  on  attorney TM 

when  not  required 799 

on  clerk,  for  non-reddent  party 8)0 

L  inlf< 


through  branch  poet-offioe,  in  Kew  York 

rules  as  to,  generally,  do  not  apply  to  certain  papers 

cfsdbpcena,  mode  of. 863,   9i 

flf  order  for  examination  of  party  or  witness  before  trial 873;   93S 

affidavit  of,  is  presumptive  evidence,  when  person  serving  is  dead^  etc 997 

«f  notice  of  motion  to  set  aside  Judgment 1287,  191 

«tf  notice  of  application  fbr  money  m  court,  in  partition,  how  made,  etc 1564 

iriiere  people  of  the  State  are  a  party  to  an  action  for  partition,  the  suxninoos 

»   must  be  served  on  the  attomey-gexieral 19M 

tHiat  proof  of  service  of  summons,  required  in  matrimonial  actions 1774 

nf  application  to  surrogate  for  leave  to  issue  execution 18SS 

order  or  Judgment  requiring  county  treasurer  to  pay  money 18B7 

flommons  in  action  for  penalty  or  foifeiture 196 

State  writ,  how  made 1M9 

habeas  corpus,  bjr  whom  made 2OOO-30QI 

notice,  of  application  for  habeas  corpus,  or  certiorari MB 

order  for  dijtchar^  of  prisoner. Mi 

notice  and  affidavits  for  peremptory  mandamus. W^ 

alternative  mandjunus ;  now  xnade ML 

copy  of  writ,  or  return  to  mandamus  on  attorney,  for  adverse  party,  not 

required SOM 

notice  of  filing  return,  and  demurrer  to  alternative  mandamus Ml 

irrit  of  prohibition  and  copy  of  papeni SOSf 

notice  of  application  for  certiorari  to  review,  etc 2US 

node  of,  of  wnt  of  certiorari  to  review,  etc flSB 

cf  order  to  show  cause  on  application  of  insolvent  for  discharge  trosr  Ma  debtB^  SM 

requiring  insolvent  debtor  to  produce  his  wife  for  examination 3171 

to  show  cause  on  petition  of  iniBolvent  debtor  for  exemption  or  diachaxge 

from  arrest Sltt 

petition,  and  notice  of  api^cation  of  judgment  debtor  for  discharge  from 

imprisonment  on  execution 2906-2907 

order  to  show  cause  on  application  for  trustee  of  proper^-  of  criminal S2S4 

precept  in  summary  procisedinga  to  recover  possession  or  land 2240-3Mt 

order  allowing  lease  to  be  redeemed S899 

oopy  of  warrant  and  affidavit  to  be  served  on  one  accused  o^  contempt 3974 

of  petition  and  notice  for  discovery  of  death  (tf  life-tenant 9304 

order  in  such  proceedings  k SSOt 

notioe  of  execution  of  conmaission,  in  proceedings  to  discover  tenant  for  fife..  981S 

motion  to  confirm,  or^  vacate  award 2873,  2378,  9389 

sale  on  foreclosure  by  advertisement 2388^  2SS9 

application  for  surplus  moneys  on  sale  under  foreclosure  by  advei^ 

fisement 94C« 

application  by  infiuit  for  leave  to  change  his  name M4 

order  to  show  cause,  on  application  for  volunta^  dissolution  of  corporation..  9491 
notice  of  motion  for  final  order,  on  application  for  voluntary  diasdution  of 

corporation 1498 

affidavit,  and  orders,  in  supplementary  proceedings,  how  made 9469 

wairantof  arrest  in  such  proceedings M5S 

dtation  ia  snnt^ate's  court,  within  sixty  days,  when  must  be  made 9517 

perscmally : 9690 

oobslitated  service  of,  v^>oa  a  resident. 9691 

service  of  by  publication 2522-1525,2636,  9599 

ffm  a  corporation,  in&nt,  lunatic,  eto 2526,  9897 
i  or  subpoena,  proof  of 963J 

oertain  provisions  relative  to,  appl^  to  suntigates'  courts,  and  proceedings  therein,  K^ 

of  notice  of  appeal  from  surrogate's  court ;  how  made 9674 

order  requuing  executor  to  quality,  ete 9649 

on  temporary  administrator  who  neglects  to  deposit  money 9^ 

notice  required  in  article  as  to  temporary  adminirtrator 9681 

dt^tion  aod  order  to  ijaake  discovery  of  pfopertjywitbboki  from  executor*  etc«  9f706 
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IHDIOL 

IN  JVmOBV  OOORT:                                                            Bmisnti, 
of  Bummona •  ••••  ••••  ••••  •••••«  •«••••••  •••• 8B78 

Id. ;  upon  corporatnm,  railroad^  express  company 2879-988S 

of  flommonB  and  warrant  of  attechment • 81^10 

munmonsy  affidavit  and  reqniation  in  replevin ;  return  thereof. 2K%a^  2928 

mibpcena  in  action  before  justice  of  the  peace  • 2970 

noticeof  appeal  from  justice's  judgment 8047^  8048 

precept  in  proceedings  relative  to  aniwals  straying  in  highway 8088,  8D60 

.VICB  IN  CBRTAIN  COXJRT8  OF  CITDBS: 

certain  proviaons  as  to  service  by  publication,  etc.,  not  applicable  to  New  York 

marine  coui't 8190 

of  notices,  copy  of  pleadings,  etc,  in  that  court 8161,  8162,  8166,  8166,  8168 

of  summons,  m  that  court,  without  the  city  or  by  publication 8170 

in  that  court  of  summons  and  order  of  arrest  in  certain  marine  causes,  ........  8170 

of  BubiMBna  or  warrant  issued  by  mayor's  court  of  Hudson,  or  recorder's  court 

of  Uticaor  Oswego 

of  summons  and  copy  of  complaint  in  district  courts  of  New  York  and  justices' 
courts  of  Albany  and  Troy, • • 

ON  ImAWB  I 

secretary  of  State  must  publish  all  chaases  of  names  in 9418 

compensation  for  publisning,  to  be  fixed  by  board  of  supervisors 8617 

SaiONS^  COX7RT  OF : 

is  a  court  of  record .     8 

seal  to  be  kept  by  county  derk  to  be  the  seal  of. 97 

^who  not  to  sit  on  certain  appeals  to 48 

8teno(T*kpher  for 898-881 

additional  jurors,  may  be  ordered  for ,1058-1060 

(See  Qbvbral  Sbbsiovs  ;  Spbcial  Sbssioss.) 


permanent  improvements  by  defendant  in  action  of  ejectment,  may  be. .  • .  • .  •  •  •  1681 
of  recovery  and  costs  in  justice's  court 8060 

RXJEIBffENT: 

costs  upon 

of  interrogatories.     (See  CoBonssioir.) 

case  and  exceptions.    (See  Cash.) 

account  of  executor,  administrator,  guardian,  etc    (See  Aooomrr.) 

issues  of  fact    (See  Issubb.) 


of  action,  where  judgment  taken  agunst  defendants  served,  and  action  eontimied 

as  to  others 468 

where  causes  of  action  improperly  loined  in  complaint 497 

onadmisdonof  part  of  plaintiff's  claim 611 

where  judgment  directed  against  one  or  more  defendants,  and  action 

continued  as  to  residue 1206 

where  issues  of  law  and  fact  arise,  etc 1220 

of  ejectment  where  defendants  are  distinct  occupants. .  • 1616,  1617 

alter  death  of  party • .1522,  1628 

of  partition  when  may  be  ordered • • ••  1647 

SHAM: 

answer  or  defence  stricken  out.  .••• ••• 638 

neither  writ  nor  return  to  mandamus  can  be  stricken  out  as.  •......• 2060 


punishment  of,  fbr  misconduct ,.  14 

may  be  directed  to  furnish  rooms,  etc.,  for  court  of  record 81 

when  may  open  and  adjourn  court 36,  88 

or  deputy,  etc.,  not  to  practice  as  attorney 89 

when  to  act  as  crier  to  courts  of  record 92 

of  Kinffs  county  to  appoint  attendants  on  certain  courts.  ..••• 96 

tonoti^  constables  to  attend  courts • 97*  98 

to  furnish  minute  on  receipt  of  mandate • 100 

to  deliver  copy  of  mandate  on  serving 101 

must  execute  mandate ;  may  make  return,  in  certain  cases,  by  mail 102 

neglect  to  execute  mandate  In  spedal  proceeding,  how  punished 108 

may  command  aid  to  overcome  resistance;  proceedingB 104-107 
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—  OonHnued:  sbobpk. 

trial  of  daim  of  title  by  third  person,  to  property  adsed  by  him.  .« Itt 

ezpenaeaof,  how  paid 10$^ 

certain  charges  by,  against  prisoners  not  allowed • 113-117 

who  has  arrested  prisoner,  may  convey  him  through  another  county  to  jail.  .118-119 
violation  of  sections  123  and  124  a  misdemeanor,  and  operates  as  foneitoje  of 

office IS 

to  admit  prisoner  to  Jail  liberties 149 

court  may  order  prisoner  put  of  custody  of 156 

neglecting  to  doselv  confine  prisoner  for  contempt,  etc,  liability  o(  etc Ia7 

certificate  furnished  to,  on  qualifying 13 

former,  powers  of,  when  to  cease 188 

tooeliver  jails,  process,  etc,  to  successor 184,    185 

return  in  his  own  name,  process  fully  executed 188 

complete  execution  of  certain  process 188 

deliver  certain  orders  of  arrest  to  new 187 

delivenr  of  jails,  process,  etc,  how  enforced..  •••• .- 188 

when  ctelivery  to  new  sheriff  to  be  made  thunder-sheriff  or  coitmer 189 

to  attend  general  term  of  supreme  court»  auties  tiusreaL 9fi 

fees  off  for  attending  general  term,  how  paid i.    M 

to  attend  terms  of  superior  court  of  Bufffuo • M 

dT  Kings  county,  to  attend  terms  of  city  comrt  of  BroQklyn 811 

when  process  issued  from  marine  court  to  be  directed  to 389 

limitation  of  action  against. 383,    385 

to  serve  summons  and  make  return ;  his  certificate,  proof  of  service. 425,    434 

how  summons  served  in  action  against 436 

order  of  arrest  to  be  directed  to • 561 

how  to  execute  order  of  arrest. ...-: 563-565 

deposit  with,  in  lieu  of  bail;  duties  of^  as  to 58S-588 

when  liable  as  bail,  prosecution  of  official  bond 587,    588 

when  so  liable,  has  rights  and  privileges  of  bail 695 

must  file  order  of  arrest  and  papers  with  clerk 580 

duty  of,  on  execution  against  defendant  under  bail 588 

warrant  dT  attachment  of  property  to  be  directed  to ...  i 641 

may  be  ordered  to  take  and  deliver  or  convey  property 718 

return  made  by,  may  be  amended  by  order  ..•• 795 

preference  of  action  against 791,  sub.  ^    9 

wairant  of  commitment  of  witness  to  issue  to 858 

or  other  officer,  liability  for  arrest  of  witness  attending  under  subpoena. .  • .  863,   864 

duties  in  case  of  struck  and  foreign  lury 1065-1071 

du^y  of,  as  to  fines  imposed  on  non-attending  juror 1073-1077 

neglecting  to  take  charope  of  jury,  in  special  proceedings  bow  punialied 1196 

nonce  to  oe  given  to,  of  fine  miposed  for  such  neglect 1197, 1198 

such  fine,  how  collected  or  remitted 1198 

sales  of  real  estate  to  be  by,  or  referee;  effect  of  conveyance 1949 

conveyance  by,  what  to  state,  etc 19M 

levy  by,  upon  real  property  after  expiraUon  of  ten  years >.  1969 

duty  of^  on  payment  to  him  of  amount  of  execution 1966 

execution  to  issue  to ;  provision  where  he  is  party,  etc 19^ 

to  indorse,  on  execution,  time  of  its  receipt 13^ 

substitution  of  indemnitors  for,  in  action  for  levy  under  execution,  etc 1491-1497 

to  give  notice  of  such  action  to  indemnitors • • .... , 1^ 

sale  in  partition  may  be  made  by 1A9^ 

when  to  put  person  into  posseeedon  of  real  property 16i6 

fees  to  be  paid  to,  and  undertaking  tendered,  on  service  of  habeas  corpus  for 

prisoner  m  custody ....900(^  90ttf 

served  with  a  habeas  corpus  must  make  return  tiiereto 9004 

may  call  out  power  of  county  in  case  of  reristance  to  warrant  or  precept*  etc,  in 

liabeas  corpus  proceedings 9039 

warrant  to  bring  up  prisoner  about  to.be  removed  from  the  State .9064-9066 

until  baU  perfected  on  appeal,  custody  of  prisoner  to  be  awarded  to 9tt0 

proceedings,  etc.,  on  writ  of  assessment  of  damages 9106-912i 

proof  of  service  of  precept  in  summary  proceedings , 9848 

warrant  to  put  petitioner  m  sumniary  proceedings, In  possesBion  to  be  directed  to^  ^ 

attachment  in  proceedings  to  punish  ror  contempt  to  oe  issued  to 9968 

not  returning  mandate  may  be  notified  to  show  cause  why  attachment  should  not    _ 

issue.  .Tr. :. 99» 
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— CbwfiiitfJf  Saomnr. 

pTOceedinffB  and  daty  of»  in  ezeeatingf  warrant  of  attachment  ibr  oontempt.  .3276-2289 
Bjkbility  o(  for  inimffidency  of  soreties  on  undertaking  in  contempt  prooeedinga,  3291 
irarrantto^  for  collection  of  fine;  execution  thereof;  liability  thereon ;  committee 

of.  2294-2800 

duty  of  on  trial  before  commission,  on  application  for  appointment  of  lunatic 

etc 2328-2835 

"warrant  for  arrest  of  judgment  debtor  in  supplementarv  proceedings,  2437-2439,  3453 
crder  to  xwjrment  to  shmiff  1^  person  indeoted  to  Judgment  debtor,  in  supple- 
mentary proceedings  • 2446 

crder  in  such  prooeeoings  rej^uiring  delivery  of  money  or  property  to 3447 

duty  and  liability  d,  on  receivinflp  such  money  or  property 244^2450 

-warrant  to  seize  property  -withheld  from  executor,  etc. ;  execution  thereof 2714 

most  discharge  prisoner  on  execution  upon  justice's  judgment,  when 8034 

penalty  upon,  for  not  so  discharging  pnsoner 803& 

when  affiaavit  of  debtor,  a  defence  to,  in  action  for  an  escape 8086 

constable  may  deliver  Justice's  mandate  to^  in  case  of  resistance ;  duty  of  sher- 
iff; etc 8168 

liability  and  duty  of,  in  serving  and  returning  process  of  certain  local  courts.  • .  8201 

ftesof,  must  be  taxed*  on  demand;  amount  of  same 8287»  8807 

ftee  of,  on  sale  of  real  property  in  foreclosure  cannot  exceed  fifty  dollars,  83079  Bub.  U 

fteaof 3307-8308 

howcoUected 8809 

Babilities  and  duties  of  in  action  to  foi^ose  a  lien  upon  a  chatteL    (See  Aonov 

TO  FOBBOLOSB  ▲  hSBS  UPOV  ▲  ChATTKL.) 

action  upon  official  bond  of.    (See  Officul  Boxd.) 

daty  of  as  to  executing  attachment  of  property.  (See  Attaoeujuut  ov  PbonaoT.) 

to  have  custody  of  Jau  and  prisoners,    (see  Jail  ;  Pruohbb.) 

liability  of,  for  escape  of  a  prisoner.    (See  Esoafb.) 

when  a  ^arty  to  action,  duties  of  coroner.    (See  CoBonoL) 

dutiee  with  respect  to  trial  jurors.    (See  Trul  Jubobs.) 

dntiesy  on  sale  under  execution.    (See  Salb  uxdbb  SzBOimoB.) 

ae  to  sales  by  sheiiff.    (See  Salb.) 

labilities,  duties  and  proceedings  of»  in  action  for  chatteli    (Bee  Aonov  vo 

BBOOVBB  A  ChATTBL.) 

diitieB  oC  in  executing  order  of  arrest.    (See  Abbbsv;  Bail.) 

(See  BoBB  fob  Jail  Luuubtibb.) 

8BBBIFff*8  JURY: 

node  of  trial  by,  of  claim  of  third  -penoOf  to  property  seised  imder  man* 

date .'.108.    lOd 

elaim  of  third  person,  to  property  attached,  may  be  tried  by...,  •• 657 

vroceedings  after,  and  effect  of  such  trial •••• 6GB^    669 

mNew  York,  how  selected 1113 

claim  of  third  person,  to  property  seized  under  execution,  may  be  tried  by 1418 

pitKseedingB  after,  and  e#ect  of  such  trial 1419^  142a 

flimilOS  OF  COURT : 

when  public  excluded  ftrom. • • ••        5 


• 


damages  in  action  for,  of  awoman 1906 

Justice  of  the  peace  has  no  Jurisdiction  in  action  for. • ••  9868 

aetion  for,  cannot  be  maintained  in  district  court  of  New  York ••••  8216 

id.;  in  lustices*  courts  of  Albany  and  Trov 8238 

la  ineluaed  in  term  '^  personal  injury  "in  this  act •• 8848^  Bab.  9 

^^^  (SeeLiBBu) 

SOUOIXOiR.    (See  Attobbbt.) 


of  Borrogate  cannot  practice  as  attorney  before  ••• •••  ••• •••  3639 

BPBOEJlL  ADimnSlBATOR: 

piroviflionB  aa  to  temporMy  administrator  apdk  to •••••••• • 9683 

Q9ee  AnmHlBfBAlOB,  UMPOBABT.) 

nSOUkXs  OOOMTT  JUDOBt  

Buy  iorae  habeas  corpus  to  testify,  when 3009-301] 

applleation  for  habeas  corpus  or  certiorari  to  inquire,  etc»  may  be  oiade  to^  2017,  3018 
la.|  when  writ  must  be  granted;  penalty  Ibr  reftiBfaig.. •«••••  •••••• 3039 
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flmOlAZa  OOUNTV  JUDQIB^  Continued.  ^^^'S?^ 

wben  mieh  writ  may  be  granted  in  another  coimt]r«  I'ehmiKble  befora SOO 

when  to  take  bail  on  certiorari ;  filing  recognizance,  etc 8046  SM 

warrant  to  bring  np  prisoner  about  being  removed 306i 

application  in  Btnnmary  prooeedings  to  recover  land  may  be  mad^  to SS84 

supplementary  proceeding  may  be  institated  before , 9131 

id. ;  order  in,  made  by  Justice  of  supreme  court,  may  be  returnable  before,  wbent  9431 

when  to  act  as  surrogate 9431 

order  of  general  teim  for  that  purpose 9188 

bow  such  authority  superseded • 9489 

compensation  of^  wMIe actinflr as  surrogate • ••••••••••  9198 

acts,  etc.,  while  so  acting;  wnen  and  how  recorded.  •••••• • 904 

may  act  in  surrogate's  iMenoe,  on  petition  for  discovery  of  property  v^thbeld*  •  SOOI 

(Bee  OomrTT  Jin>GB.) 

nSOIAXi  DBPUTT  OLBBX: 

to  be  appointed  by  county  derk • ••••••••••••••••        81 

0SOIAX.  OUAROZAN: 

to  be  appointed  Ibr  infimt,  on  i^ii^catioa  to  sell  real  estate.*  ••••••  ••••  ••••••  •< 

(See  OuABDUV  Ab  Lmni.) 

flMlOlAIi  JX7RY.    (8ee  Jobt.) 

0OOZAZ.  FROOBBDIKO: 

not  discontinued  bv  change,  vaciiiey,  slo.,  In  Judges •••••      X 

when  proceeding  before  one  judge  may  be  continued  before  another 81 

when  not  to  abate. .   785,  TO7 

Id,  t  as  to,  commeneed  before  a  judge  of  superior  court  of  Bnffido  or  dty  court 

of  Brooklyn 818 

parties  may  stipulate  to  t]*y,  elsewhere  than  at  court-house,  when 87 

sot  to  abate  by  failure  or  adjournment  of  court •...       44 

disability  of  officer  before  whom  pending ;  substitution,  etc •••  (S9^      6S 

powers  of  Judge  of  superior  city  court,  m 968^    888 

Jurisdiction  of  conmion  pleas  in • 886 

superior  court  of  Buffalo  in.. 293,    898 

removal  of,  from  county  court  to  supreme  court 843 

such  removal  not  to  impair  process,  etc 844 

rules  of  limitation  of  action,  apply  to 414 

t        procesB,  etc.,  for  commencing,  when  served  like  summons. 488 

when  receiver  appointed  in,  may  hold  real  property 719 

bond  taken  in,  continues  in  force  after  change  of  parties  to • 811 

return  or  paper  in,  where  to  be  filed • 889 

order  in,  where  to  be  entered 825 

snbpoBna  for  witness  in,  punishment  for  disobedience  of 864^7 

witness  subpamaed  in,  etc.,  exempted  from  arrest • 860 

howproductionof  book  of  account  compelled  in... 867 

penaliv  for  non-attendance  of  iuror,  summoned  in.  •  •  •• 1195-1199 

appeal  from  final  order  in,  maoe  in  same  court •  1356 

by  another  court  or  Judge 1357 

intermediate  order  may  be  reviewed  on 1868 

limitation  of  tame  for • •  1859 

provisions  as  to  appeal  to  general  term,  etc,  applied  to.*  1900 

provisions  relating  to  actions  apply  to* 1961 

to  recover  real  property ;  when  cannot  be  taken • 1688 

misnomer  of  corporation  in,  must  be  pleaded • • •*   1797 

against  executor  or  administrator  to  be  brought  in  representative  capacity 1814 

prosecuting,  in  name  of  another,  etc.,  misdemeanor  |  action  for  damages  therrfor,  1909 

transfer  of  cause  of  action  does  not  affect  its  enforcement  by  a • 1909 

by  or  against  unincorporated  association  |  how  maintained. 1919,  1994 

by  or  against  certain  county,  town,  etc.,  officers 1926-199D 

Instituted  by  State  writ,  enumeration  of ••••• ••••*•• 1901 

when  habeas  corpus  to  testify  can  be  issued  in 8008-8011 

•one  detained  unoer  final  order  in,  not  entiUed  to  habeas  ooipua  or  certiorari. . . .  8016 

when  person  becomes  pariy  to,  for  purpose  of  appeal.. ••• 8039 

43ertiorari  cannot  issue  to  review  detennination  by  court  or  Judge  in  a  dviL 2121 

ttot  to  abate  by  change  of  nameof  a  paxty  thereto •• 2417 

a' proceeding  supplemental  to  execution  18 •  •.••••  •• • •••  8^ 

eraersin,  hownmewed • ••••  •••#  ••••  ••••  • •• 
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preeentatioii  of  petition  is  deemed  commenoement  ot,  in  BonogtMB  oomrt  ••«...  2617 

temporary  administrator  may  maintain  or  defend,  how  fikr 2672,  2675 

Imtice  ot  the  peace  has  jnrisidiction  in,  when  speciaUy  conferred  by  law  .••..••  2861 

justice  must  hold  court  in  his  town,  etc.,  for  tnal  of 2868 

Telating  to  animals  istraying  upon  highways «  •••• ••8082-811S 

tmnsfer  ot,  when  Justice  of  the  peace  about  to  remove,  or  disqualified^  etc^  8160-^62 

coats  in,  in  court  of  record,  how  awarded • • ••••••  8M0 

amount  of  costs  in  certain  proceedings  commenced  by  State  wri^  when  ftnal 

order  iB  made  in  fkvor  of  aefendant 8268,  8269 

nrovistons  of  statute  as  to  costs  in  actions  apply  to 8279 

feee  of  jurors  in 8816 

proceeoings  rightftilly  taken  in,  not  affected  by  this  act ••  8862 

woitl  refers  to  a  civil  special  proceeding 8348^  sub.      20 

definition  of,  as  used  in  the  new  revision 8884 

against  executor  or  administrator.    (See  Exboutob  utd  ADKnnsTRATOB.) 
instituted  by  State  writ.    (See  Statb  Wbit)  see,  also,  Titlbb  to  thb  BmfmBAL 

Wrttb.) 
in  surrogate's  court.    (See  Surbogatb's  Coubt.) 
in  justice's  court  relative  to  animal  A>und  straying.    (See  Stbatb.) 

CIAL  8B88ION8,  COURTS  OF: 

courts  not  of  record 8 


«CZAXi  SlTRROaATB : 

bis  official  designation 2488 

when  to  discharge  duties  of  surrogate « 2484 

order  of  supreme  court  at  general  term  for  that  purpose 2488 

authority  so  conferred,  how  superseded 2489 

compensation  of,  when  acting  as  surrogate 3498 

acts,  etc.,  of^  when  acting  as  surrogate,  where  and  how  recorded 2494 

may  act  in  surrogate's  absence,  on  petition  for  discovery  of  property  withheld. .  2709 

SPBOXAL  TERM: 

of  court  of  record,  adjournment  of;  proceedings  thereupon  • 84 

when  mandamus  must  be  granted  at ,..  2068 

peremptory  mandamus  may  be  made  returnable  at 2072 

when  writ  of  prohibition  granted  at 2092 

(See,  also,  Sdfbbmb  Coubt.) 

aPBCIAL  VBRDIOT.    (See  Jubt.) 

8PSO1FI0  PBKPORMANOB  i 

in  action  to  enforce,  appeal  does  not  affect  sale,  unless  security  fliven 1828 

of  contract  for  purchase  of  land,  when  directed  in  action  by  juiunent  creditor  ••  1874 


in  opposition  to  insolvent's  discharge,  fh)m  his  debts ;  jury  trial,  etc 2168 

petition  for  insolvent's  exemption  or  discharge  from  airest 2198 


arrest  in  action  to  recover  money,  etc.,  belonging  to 649 

officer,  injunction,  how  issued  against 606 

attachment  in  action  to  recover  money  of 637 

oath  taken  without  the,  how  taken,  certified,  etc 844 

statute  and  common  law  of  other,  how  proved 942 

conveyance  of  land  situated  in  other,  how  j)roved 946,    947 

docket,  etc.,  of  justice  of  the  peace  of  adjoining,  how  proved,  etc 948  -  961 

property  taken  pursuant  to  statute  of,  etc.,  cannot  be  replevied,  unless,  etc.,  1690,  2919 
(See  ATTORiniT-GBNBaAL ;  Pboplb  of  thb  Statb  ;  Officbb  ;  Pubuo  Fubds.) 

0TATB  BHOnnSER  AND  SUKVilYOR: 

may  require  searches  in  certain  public  offices  to  be  made  without  fee 8290 


general  rules  to  be  published  in • 18 

appointment  of  general  terms,  special  terms,  circuits,  etc.,  to  be  published  in*.  228 

232,  288 

terms  of  superior  dty  court  to  be  published  in 280 

terms  of  coxmty  court  to  be  published  in 866 

notice  to  creditors  to  exhibit  demands,  to  be  published  in 786 

notice  of  sale  of  real  property  under  execution,  when  published  in • .  1484 
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SX4TB  PAPBR— CbntiMwl:  ^vrntiu 

copy  of  notice  of  iudgmeoty  in  action  to  aonnl  oorporatton,  xmut  bo  pabKshed  in,  IfiOS 
.  notice  of  object  of  acUoa  by  attomey-generml  to  recover  real  property  eecfaemted, 

to  be  publinlied  in lJ07B 

notice  of  moUon  to  confirm  or  set  aeide  inquifiilion  on  writ  for  aaaeaBmeot  of 

damages,  tobepubUshedin 911S 

publication  of  order  to  show  cause  on  application  of  insolvent  for  discbarge  from 

debts,  to  be  in fl& 

publicatioii  in,  of  order  to  show  cause  on  petition  of  insolvent  debtor  for  exemp- 
tion, etc.,  from  arrest 9193 

order  to  show  cause  on  petition  for  voluntary  dissolution  of  corporation  to  be 

published  in UU 

when  publication  of  citation,  etc.,  in  surrogate's  cour^  ordered  in 99S5,  9586 

publication  may  be  made  in,  when  proprietor  of  county  newspaper  refuses 38S3 

proof  of  such  publication  what  to  state 38M 


appointment  of 198 

reporter  of  court  of  appeals  is  styled  the • 909 

duties  of 310^  ai 

tohavenopecunisry  interest  in  the  reports...  # 9U 

contracts  for  publication  of  reports  to  be  made  under  supervision  of. 9U 

not  to  obtain  copyright  for  opmions  contained  in  reports 919 

oopyrigfhtof  head-notes,  etc.,  to  be  obtained 919 

dismbutionof  the  reports • 913 

duty  on  expiration  of  office Sn4  ^ 

to  aeposit  certain  opinions  with  clerk 916 


when  must  i)ay  for  new  seal  Ibr  court 20 

to  pay  for  publishing  notice  of  change  of  place  for  holding  court. 89 

expense  of  publishing  appointment  of  terms  and  circuits,  to  be  paid  by.  •  •  .2%,   %3 

to  pay  to  governor  damages  assessed  by  inquisition,  etc 9115 

recovery  on  undertakinff'  m  contempt  proceedings,  when  to  be  paid  to 9999 

fees  of  surrogate  for  mailing  copies  of  certain  papers  for  secretary  of  Staie,  to  be 

paid  by * 99(B 

legacy,  etc.,  of  unknown  person  to  be  paid  to;  claims  thereto 9747 

may  require  searchee  in  certain  public  offices  to  be  made  without  fee 3990 


whenrecovery  in  action  for  penalty  or  forfeiture  must  be  paid  into 1969 


enumeration  of 1991 

must  be  under  seal  dT  court a 1^ 

ai  the  instance  of  the  people 199S 

relator,  when  joined  with  people;  parties,  how  styled 19M 

parties  may  appear  by  attomev 191^ 

allowance  of^  to  be  indoraed  and  signed 199$ 

^nal  order ;  certain  proceedings  same  as  in  actions 1997 

when  such  writs  returnable 1996 

bow  served 1999 

habeas  corpus,  how  served;  fees  and  undertaking 9009 

Ibes  to  persons  not  officers. 9001 

qualification  of  last  two  sections 9009 

mode  of  service  of  certain,  when  person  conceals  himself 9009 

punishment  for  non-payment  of  costs 9007 

amount  of  costs,  when  final  ozder  is  made  for  defendaiit,  in  certain  proceediius 

commenced  by 3368^ 

tor  provisions  applicable  to  particular  writs.    (Bee  Tm^va  on  vloo  Vsm.) 


limitation  of  action  on  liability  created  by • 88S^   M 

private^  how  pleaded 990 

of  the  State,  how  proved... 90 

of  other  States  and  forei^  country,  how  proved 90 

propeaty  taken  puTBoanitOy  cannot  be  replevied,  unleaB^eto. 169(^  9919 

action  cannot  be  maintained  ior  penalty  for  dom^  act  anthpriced  by  OQi|stmctioii 
giv«n  to»  by  general  tenn • ^ 

U9 
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certiorari;  wbere  right  to  ilie  writ,  etc.,  is  conferred  by • S120 

porovisdona  of  fanatr,  not  aifected  bv  provisione  of  this  act  relAting  to  certiorari*  3147 
when  increaeed  coats  allowed  to  dexendant  in  action  brought  tor  wet  done  under 

BtAtote  of  the  State 8a68»  8259 

i^e  of  (xmunon  law  as  to  strict  constrnction  of,  not  applicable 8345 

action  for  penalty  or  forfeitore  under.    (See  Fealty.) 

when  proceedings  to  be  under  former 8849,  8852 

when  special  provisions  o(  not  affected  by  act 8840,8841,8849-8353 

'AT  OF  PR0CBXa>IN06i 

in  action  against  sheriff  for  an  escape,  when  granted. 170 

to  allow  motion  to  remove  action  into  supreme  court 272 

from  county  to  supreme  court 849 

when  not  to  exceed  twenty  days • 776 

fulure  to  pay  costs  of  motion  operates  as 779 

apoeal  0[>eratesas  a 1810 

cn  app^  from  judgment  of  county  court 1841 

order  of  county  court • 1842 

to  general  term  of  supreme  or  8ui>erior  city  court  in  action  Iher^ 

In. 1851,  1852 

order  in  soedal  proceedings 1860 

when  pfroceedings  stavea  until  attorney  for  plainti£^  in  acticm  of  ejectment 

produces  evidence  of  authority  to  commence  it 1518 

^ypeal  from  judgment  in  action  for  dower  does  not  operate  aa,  unless  tiie  court 

BO  direct 1616 

In  action  by  creditor  against  heirs  or  devisees,  by  petition  for  sale  of  real  estate,  1845 
when  granted  in  action  by  public  authority,  on  people  bringing  action  to  samo 

cause 1970 

sppeal  fix)m  order  awarding  a  mandamus  does  not  operate  as 2087 

on  an  enlargement  of  time,  in  mandamus  proceedings 3089 

^peal  from  order  awarding  writ  of  prohibition  does  not  operate  as 2101 

eoort  may  grant  stay  or  en&rge  time  to  make  return,  etc 2103 

apon  issue  of  ¥rrit  of  certiorari  to  review,  etc 2131 

OD  certiorari  to  review,  bv  appeal  to  court  of  appeals ;  effect  thereof. 2145 

en  warrant,  or  execution  lor  costs,  in  summary  prooeedingB  to  recover  possession 

of  land 2254,2256^2261,2262,  2366 

when  security  required  to  effect  a,  on  appeal  from  surrogate's  court 2578-2581 

how  far  appeal  from  decree  for  probate  operates  as 2582 

•PP^  fr^n^  decree  revoking  probate,  or  suspending  an  executor,  etc,  does  not 

operate  as 2588 

when  perfected  appeal  operates  as 2584 

defivery  of  undertaking  on  appeal  from  justice's  judgment  operates  as* 8051 

en  appeal  from  order  in  proceedings  relating  to  strays •••••••8108^  8106 

(See,  alaoi  Affwal}  JanmonoMi  Un>aBK4xnie.) 


cpi^ifications  of ;  oath, 83 

aotiesof;  notes  to  be  taken '   88 

notes;  how  preserved. .  .^ 84 

to  furnish  gratuitous  copies  to  judge 86 

to  whom  to  furnish  copies ;  compensation  for 88 

teeming  applicable  to  assistant  stenographer 87 

fees  and  expenses  of^  to  be  a  county  charge 88 

notes  of,  may  be  treated  as  minutes  of  judge  for  certain  puipoaes 1007 

fyt  different  courts  and  counties.    (See  tities  of  those  oourte  and  counties.) 

Ibr  surrogate's  court,  in  New  York  and  Kings. 2813 

Id.;  in ower counties 2513 

dn^oi^  in  sovpogate's  court 2641 

minutes  of  testimonv  taken  by  such,  how  authenticated 3MI,  3648 

feeso(  for  copies  of  notes 8811 


of  parties  to  try  actioaehnwhsm  than  at  oomihoiiiQ^ 87 


unpaid  subseripttons  to,  idwn sqtitsot  to  attaohmsnl ««    640 

ahaneol^  subject  to  attachment •••  ••• ^ 647 

[X]  m 


INDEZ. 
.1 

of  moneyed  cotponUioii  or  banking'  MBodatioiit  limitatioii  of  aetioa  against 3M 

validity  of  meetmga  here  of  atocUiolders  of  foreign  oorporatioiiB 1779 

when  may  bring  action  to  diflBolve  corpMwtion 1786 

of  corporation  mtkj  be  joined  aa  defen<£uita,  in  action  against  corporation  ;  when,  1790 

when  separate  action  may  be  brought  against 1791 

proceedings  in  either  of  two  last-named  actions 1793-179S 

officers,  etc.,  nmy  be  oom^ielled  to  testify 1606 

when  entiUed  to  bring  action  in  name  of  attorney-general 1806 

misnomer  of  co-defendant  not  available  as  defence  in  action  against 181S 

io  be  served  with  order  to  show  cause  on  application  for  voluntsxy  diaaolation 

of  corporation. S4S 

(See,  also,  Domolutiov  of  OoiBFORA.noir.) 


action  before  Justice  of  the  peace  against  persons  suflTering  animals  to  stray.. ..  8061 

penalties  to  be  recovered, 806S 

certain  officers  to  seise  animals  straying 3064 

when  private  person  may  seise  such  animals. S066 

officer  or  person  seizing,  to  present  petition 1086 

Srecept  thereupon 1067 
1. ;  how  served 9066 

proof  of  service  of  precept 9061 

answer;  trial MOO 

dedsion  in  favor  of  petitioner;  warrant  to  aell ;  execution  thereof 9091 

Myplication  of  proceeds  of  sale 9091 

d^tion  of  surplus 9096 

id. ;  when  no  claim  made  within  a  year 9091 

order  upon  claim  for  surplus ;  appeal  therefWnn 9090 

prooeeainffs  upon  decision  intiavorof  i)erson  answering* 9096 

demand  orpoooonoion  before  trial ;  proceedings  thereupon 9097 

id.;  whenanimalwilftilly  set  at  large  by  third  person 9096 

actum  by  owner  in  such  a  case 9099 

action  by  petitioner  and  by  officer 9100 

demand  of  poeseemon  after  final  order  and  before  sale 9101 

<mier  upon  demand  of  possession ;  appeal  therefrom 9109 

id.  s  stav  of  proceedings 9103 

appeal  mm  final  order 91M 

id. ;  stay  of  proceedings  and  delivery  of  possession,  when  appeal  taken  by 

claimant • 9105 

proceedings  upon  affirmance 9106 

imitation  of  action  for  seizing  animals 9107 

certain  actions  cannot  be  maintained '. 9106 

where  several  animals  are  trespassing,  damages  are  entire ;  proceedings  in  such 

cases ^^ 

proceedings  in  other  cases,  where  there  are  dife«nt  owners SllO 

surplus,  wnere  there  are  different  owners 9111 

when  one  action,  etc,  supersedes  any  other. 911i 

rights  of  officer  when  private  person  fails  to  prosecute ^* 

person  having  a  spediu  property  deemed  owner. ^I* 

agent  may  act  for  his  pnnapal • • • ^" 

SfniBBT  CX>MBCZ8SIONfiR : 

may  seize  animals  running  at  large • ^^ 

(See  Stbatb.) 

8TB.UOK  jrURT.    (See  Jury.) 

6I7BBSIS8ION  OF  OONTOOVBRSTi 

how  made;  case  for,  etc ••  •••• ^ 

papers  to  be  filed ;  controversy  thereupon  becomes  action. ^ 

proceedings  on,  regulated;  tnal,  judgment,  etc • ^^ 

(See  ABBFTBATioir.) 


courts  of  record  may  issue • ^ 

fh)m  New  York  msdine  court,  may  be  served,  where ^ 

how  served  on  witness;  fees  to  be  paid ^ 

penalty  for  disobedience  to « ^ 

bow  issued  and  served  in  hearing  before  arUtrator,  referee,  etc ^ 

penalty  for  disobedience  to»  in  special  cases • • 96^ 
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issued  hy  justice  of  the  peace,  excepted  from  certain  of  foregoing'  provisons ....  869 

duces  tecrnn,  records  not  to  be  removed  by  virtue  of,  etc 866 

book  of  account,  production  of,  not  compellable  by 867 

to  produce  books  or  papers  of  corporation 868 

served  on  corporation  or  public  omcer,  bow  obeyed 869 

for  -witness  on  depo^tion,  by  consent 879 

to  be  used  on  motion 885 

to  be  used  without  the  State 915,    918 

penalties  for  disobedience  to  such 92K) 

(See,  also,  Witkbss.) 

Borrogate  may  issue  on  application  for  letters  of  administration 2661 

in  or  out  of  court 2481 

proof  of  8er\'ice  of  citation  or  subpoena,  in  surrogate's  court 2532 

-when  justice  of  the  peace  may  issue 2969 

id.  ;  service  thereof 2970 

ty  justice  of  the  peace ;  penalty  for  default 2974 

id. ;  how  penalty  imposed  and  collected 2975-2978 

-witness  refusing  to  obey,  liable  for  damages 2979 

conmiissioners  to  take  testimony  on  commission  granted  by  justice,  may  issue.  •  2984 

may  be  issued  in  blank,  by  justice  of  thepeace 8186 

service  of,  issued  from  mayor's  court  of  £tudson,  or  recorder's  court  of  Utica,  Or 

Oswego 3201 

SUBSTITUTED  SBRVICBi 

of  precept,  in  summai-y  proceedings  to  recover  possession  of  land 2240 

citation  in  surrogate's  court,  upon  resident 2521 

(See  JuDOMSNT ;  Sbbvicb  ;  Summons.) 

8T7B8T1TUT10N : 

of  one  officer  for  another,  in  B]'>ecial  proceeding 52,  68 

defendant  in  place  of  sheriff,  in  certain  actions  in  attachment  cases 710 

party  does  not  invalidate  bond  or  undertaking 816 

mdemnitors,  in  action  against  officer  for  levy,  etc.,  when  and  how  made,  1421-1427 
parties  on  appeal.     (See  Appbal  ) 

plaintiff  in  partition,  when  court  may  order 1647 

successor  of  officer,  after  death,  etc.,  pending  action,  etc. 1920| 

party  on  appeal  from  surrogate's  cou]*t,  in  case  of  death 2575 


when  may  be  substituted  in  action  against  public  officer 1980 

on  i-evocation  of  letters,  surrogate  may  appoint 2606 

power  of. 2606-2609 

to  executor  or  administrator,  when  to  be  appointed 2693 

testamentary  trustee,  appointment  of 2818,  2819 

guardian  appointed  by  will  or  deed,  appointment  of. 2860 

8UFFOLB:  COUNTY: 

stenographer  for  supreme  court,  county  court,  etc.,  in 256,    267 

SUMMAHT  PROCEEDINaS  TO  RECOVER  POSSESSION  OF  REAL 


when  tenant  may  be  removed  by 2281 

persons  holding  over,  after  land  sold,  etc.,  may  be  i-emoved  by 2232 

removal  of  person  in  case  of  forcible  entry  and  detainer 2233 

application  in,  to  whom  made ;  id.,  in  certain  incor]X)rated  villages 2234 

petition  by  person  entitled  to  ]K)e8ession ;  contents  of 2236 

notice  to  be  given  in  certain  cases 2236 

petition  by  neighbor  of  bawdy-house^  etc 2237 

precept  to  be  issued  on  i)etition  in  ;  when  returnable 2238 

how  issued  in  New  York  city 2239 

how  served 2240 

duty  of  jierson  to  whom  copy  delivei'ed 2241 

when  to  be  sei*ved  on  landloiil  of  bawdy*house 2242 

proof  of  service  of '. 2243 

answer  in 2244 

issues  upon  forcible  entry  or  detainer 2245 

transfer  of,  in  New  York  district  court 2246 

trial  of  issues  joined  in  ;  jury,  how  procured,  etc 2247 
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adjournment  of  heariiig • , 

final  order  upon  trial 

amount  of  coets  allowed;  how  collected 

warrant  to  deliver  poflsesBioii  of  premises • 

execution  of  warrant  in 

when  issuing  of  warrant  cancels  lease ;  landlord  may  recover  rent 

such  wan'ant  and  execution  for  costs,  when  and  how  stayed 

undertaking- to  stay ;  how  disposed  of 

redemption  by  lessee. 

id.;  by  creditor  of  lessee 

qualification  of  last  two  sections 

order  to  be  made  thereupon }  liabiUty  of  person  redeeming* 

Appeal  from  final  order  m.... 

enect  of  such  appeal  limited  in  certun  cases 

upon  appeal  from  final  order  in,  does  not  lie  to  court  of  appeals 

warrant ;  how  stayed  on  appeal 

api)ellate  court  may  award  restitution ;  action  for  damages 

Application  of  foregoing  provisions ;  effect  of  final  order 

how  proceedings  of  this  nature  to  be  stayed 

80MMONt 

equivalent  to*' notify" 8343»  soK 

StJMMONS: 

delivery  of,  to  officer  for  service,  when  deemed  commencement  of  action. .  .899^ 

civil  action  in  court  of  record,  commenced  by 416 

requisitions  of. 417 

form  of 418 

complaint  or  notice,  when  to  accompany ;  consequence  of  fiailure ^9^     430 

notice  of  no  personal  claim,  etc.,  when  to  accompany 4S 

effect  of  service  of  such  notice 423 

voluntary  general  appearance  ec^uivaJent  to  i)er8onal  service  of 4S4 

service  of,  who  may  make ;  sheriff's  duty,  etc 496 

personal  service  on  natural  person,  how  inade 436 

service  of,  in  certain  cases  oi  infancy,  lunacy,  etc 437 ^4^ 

service  on  person  designated  to  receive  same 430 

personal  service  on  domestic  corporation 431 

foreign  corporation 438 

process,  etc.,  to  commence  special  proceeding,  served  like 43i 

proof  of  service  of,  how  maae 434 

mode  of  service,  where  defendant  not  found,  or  evades,  etc 435»  436 

filing  of  papers  on  such  service ;  proof  of  service.. 437 

when  service  of,  by  publication  may  be  ordered 438 

upon  what  papers  made 439 

by  whom  order  made ;  contents  thereof 440 

when  publication  must  be  commenced 441 

when  service  deemed  complete 441 

papers  to  be  filed 44S 

notice  to  defendant  subjoined  to 443 

how  service  made  without  the  State 443 

proof  of  such  service 444 

unknown  defendant  or  defendant  whose  name  is  unknown,  how  designated  in. .  451 

'  supplemental,  to  issue  to  parties  brought  in ;  its  service,  etc 453 

proceedings  when  served  on  some,  but  not  all  of  defendants  severally  Uable. . .  456 

service  of^  upon  guardian  for  absent  infant 473 

order  of  arrest  may  accom()any «. 658 

injunction  order  may  accompany BOS 

warrant  of  attachment  may  be  issued  before  service  of 638 

service  of,  after  issuing  wairant  of  attachment 638 

supplemental,  may  issue,  on  bringing  in  successor  of  deceased  party 760 

rules  as  to  service  of  papers,  genendly,  do  not  apply  to 80S 

dismissal  of  complaint  for  neglect  to  serve 821 

to  be  filed  within  ten  days  after  service 824 

what  notice  must  be  subjoined  to  copy,  when  unknown  party,  made  a  defendant 

to  an  action  for  partition 1541 

supplemental,  to  bring  in  new  defendant  after  death  of  party,  in  action  fbr  par- 
tition   1588 
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in  action  for  pardtloii»  where  people  of  the  State  are  made  a  paxlyt  it  must  be 

served  upon  the  attorney-general 159^ 

id. ;  to  bring  in  new  parties  in  action  for  waste,  where  judgment  of  partitioii 

granted • 1657 

service  of,  must  be  made  within  sixty  days  after  filing  lis  pendens,  etc 1670 

effect  of  replevin  of  chattel  before  service  of 1693 

in  action  by  third  pei'son  against  sheriff  for  chattel  replevied,  when  must  be 

issued 1710 

i^quisities  of,  for  judgment  by  default  in  matrimonial  actions 1774 

service,  filing,  etc.,  in  action  lior  penalty,  etc 1895 

indorsement  upon,  in  action  for  ^tutory  x>enalty,  etc 1897,  1964 

designation  of  officer,  in  summons,  in  certun  actions  by  or  against 1929 

provisions  relating  to  service  of,  applicable  to  service  of  State  writ 1999 

when  alternative  mandamus  may  be  served  in  same  manner  as 2071 

tftnftMONS  IK  JUSTICE'S  COURT  i 

commmencement  of  action  by 287ff 

contents  of 2877 

service  of 287S 

service  of,  upon  coiporation 2879 

raifroad 2880 

express  companies 2881 

last  two  sections  modified 2882 

second  and  third  summons ;  effect  thereof 2883 

where  name  of  defendant  is  unknown 2884 

return  of  summons 2885 

service  of  summons  and  warrant  of  attachment 2910 

proceedings,  when  summons  not  personally  served 2918 

how  te  be  served  in  action  for  a  chattel 2923 

proceedings  in  such  action,  when  summons  not  personally  served  on  defendant^  2933 

action  not  affected  by  failure  to  replevy,  after  service  of 2983 

joinder  of  issue  on  retu]*n  of. 2984 

publication  of,  When  proprietor  of  country  nevrspaper  refuses,  etc.,  affidavit  of 
such  publication 8293,  8294 

SUMMONS  IN  OZ3RTAIN  COURTS  OF  OITIBS : 

copy  of  complaint  may  be  served  with,  in  justice's  court  in  Brooklyn 3125 

default  on  return  o^  may  be  opened,  in  justice's  court  in  Brooklyn 312S 

in  New  York  marine  court 316^ 

sei'vice  of,  without  the  city  of  New  York,  or  by  publication,  in  action  in  that  court,  3170 
in  New  York  marine  court,  when  order  of  arrest  granted,  in  certain  marine 

causes 8178-3185 

in  city  court  of  Yonkers.  where  may  be  served 8205 

service  of  copy  of  complaint  with,  in  New  York  district  courts,  and  justices' 

courts  of  Albany  and  Troy 3207 

id. ;  and  proof  of  service 320S 

action  to  be  commenced  by  service  of,  in  such  court 3209 

must  be  made  returnable  inmiediately,  when  order  of  arrest  granted  in  New 

York  district  courts 321S 

SUNDAY  I 

courts  not  to  sit  on,  except,  ete ft 

arrest  on,  when  allowed ft 

commitment  and  discharge  of  prisoner  on,  when  allowed S 

when  excluded  in  computing  time. 18§ 

habeas  corpus  to  inqmre,  may  be  issued  and  served  on,  but  not  made  returna- 
ble on 20lS 

sale  on  mortgage  foreclosure  by  advertisement  not  to  be  held  on 289B 

SUFBRIMTIINDBNT  OF  THB  POOR.    (See  Ovbbsbbb  of  thb  Poor.) 

SUPBRIOR  CITT  COURTS: 

chief  judges  are  members  of  convention  to  make  general  rules  of  practice 17 

may  direct  clerk  to  destroy  certain  papers. 21 

juilges  of,  may  perform  duties  of  justice  of  Supreme  court  at  chambers 241 

general  iurisciiction  of 26$ 

jurisdiction  as  to  domestic  corporation,  eto.,  how  determined 264 

where  there  are  two  or  more  defendants 265 

presumed ;  want  of  jurisdiction,  matter  of  defence 26ft 

eto.,  when  co-exteneive  with  that  of  supreme  court 967 
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Judge  of,  has  powers,  etc.,  of  JTiatice  of  supreme  coort 967«     968 

actionst  etc.,  may  be  removed  into  supreme  court,  to  change  place  of  trial,  969,     SFS9 

appeal  from  order  of  removal 371 

oroer  to  stay  prooeedingB,  in  order  to  proems  removal 93S 

removal  of  actiim  to  supreme  court,  when  fudges  of  taty  court  cannot  act 813 

from  supreme  court  to  city  court  by  consent 374 

duty  of  clerks,  when  removal  from  one  court  to  another  is  made. S75 

removal  not  to  invalidate  former  proceedings,  etc. ;  surrender  by  bail,  etc S76 

when  county  Judge  may  make  order  in 377 

may  send  process  to  any  county,  when !!7S 

proceedings  commenced  before  one  judge  of,  may  be  continued  before  another,  26,     379 

appointment  of  terms,  etc 380 

general  terms,  by  whom  held ;  cause,  when  reheard,  etc 381 

special  and  trial  terms,  by  whom  held 283 

new  records,  etc.,  in  place  of  those  mutilated  or  injured 28S 

clerks  and  deputies ;  appointment,  removal,  powers,  etc S84,    286 

may  appoint  receiver  in  certain  cases 718 

power  of,  as  to  transfer  of  mone^,  etc.,  in  court 748 

may  order  bond  taken  for  benefit  of  private  person  to  be  prosecuted 814 

judge  of,  may  order  discharge  of  witoess  from  arrest 883 

may  order  removal  of  records,  when 866 

special  jury,  may  be  ordered  in  action  in 10Q8 

Clerk  to  keep  docket  book ;  duty  as  to ;  effect  of  docket  as  a  lien 1245-127!3 

may  entertain  application  of  gUJEtfdian,  etc  ,  to  agree  to  partition 1590 

in  action  brought  in,  to  foreclose  a  lien  upon  a  chattel,  a  warrant  to  seize  it  may 

beiptrnted 17S8 

in  action  against  executor,  etc.,  certificate  of  court  as  to  facts  rec^uired 1836 

when  receiver  may  be  appointed  on  death  of  sole  executor  pendmg  action  in. . .  1869 

application  to,  for  leave  to  sue  sheriff  *s  official  bond 1880 

what  proof  required  before  granting  leave 1880 

<ntier  granting  leave }  action  thereupon 1881 

0ame  provisions  as  to  suits  on  other  official  bonds 1886-1889 

action  for  penalty  incurred  by  doing  act  adjudged  lawfrd  by  general  term  oC 

cannot  be  maintained  when 1961 

ludge  of,  may  issue  habeas  corpus  to  testify,  when 2009,  2010,  2011 

judge  of,  when  to  take  bail  on  certiorari. 2046 

[d.;  must  file  recognizance  with  clerk 2047 

appeal  from  final  order  of  general  term  of,  in  habeas  corpus  or  certiorari ;  bail 

tnereon 2062 

certiorari  to  review,  etc.,  can  issue  out  of 2123 

majr  appoint  trustee  for  property  of  criminal  during  impiisonment 2219 

Jurisdiction  of,  over  person  and  property  of  lunatic,  etc 2330 

duty  of  such  court  exercising  such  jurisdiction 2321 

ma^  award  additional  compensation  to  committee  of  lunatic,  etc 2338  . 

petition  for  voluntary  dissolution  of  a  corporation  may  be  presented  to 2419 

judge  of,  may  act  in  surrogate's  absence,  on  petition  for  disoovery  of  property 

withheld 2709 

what  courts  are  so  designated 3343,  sub.        1 

for  provisions  specially  applicable  to  local  courts.     (See  tities  to  those  courts.) 
proceedings  for  appeal  to  general  term  of,  same  as  in  supreme  court.    (See 

SuPBBMB  Court.) 
clerks  of,  general  duties  of.    (See  Clbsk  ;  Couimr  Clbrk.) 

tniFUIUOR  OOURT  OF  BUFFAIjO.    (See  Buffalo,  Sufbbiob  Coubt  of.) 

STTPSRIOR  COURT  OF  THE  CITT  OF  NJUW  TORKi 

is  a  court  of  record 6 

proceedings  before  one  judge  of,  may  be  continued  before  another 22 

attendants  upoh 93 

general  jurisdiction  of. 263*268 

consists  of  six  judges;  chief  judge 287 

clerk  may  appoint  special  deputies  and  assistants ;  their  compensation 288 

stenographers  for ;  appointment,  duties,  fees,  etc 289.    290 

Judges  to  appoint  crier ;  his  compensation 291 

clerk  of,  must  account  for  and  pay  over  fees 8284 

is  included  ainong  superior  city  courts 8343  sub.  1 

(See  SupBRioR  Crrr  Courts.) 
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aa  to  defendant  in  actoal  cnstodyt  when  ordered 572 

SUPBRVISORS^  BOABD  OF: 

to  pay  for  printing' calendars  of  certain  courts 20 

to  provide  rooms,  furniture,  etc.,  for  courts  of  record 81 

for  payment  of  court  BtenogTaphei*s 8ft 

to  appoint  physician  to  county  jail 136 

establishment  of  jail  liberties  by 147 

in  certain  counties,  to  provide  stenographer  for  county  court 358 

proceedings  of,  how  proved 941 

action  by 1926 

when  board  of,  may  appoint  temporary  surrogute,  in  case  of  disability.  ••  .2492,  2498 

surrogate  to  report  fees  annually  to  board  of 2.^1 

may  authorize  appointment,  ana  fix  compensation  of  clerks  in  sun*ogtite's  office,  2508 

power  of,  to  designate  officers  to  whom  mies  to  be  paid 2875 

when  costs  cannot  be  awarded  against,  in  action  on  account  of  act  done  colore 

officii,  etc 3244 

may  make  extra  allowance  to  grand  and  trial  jurors 3314,  3315 

compensation  for  publishing  session  laws,  to  be  fixed  by 8317 

SXTPPLBMBNTAIi : 

complaint,  when  stockholders  or  officers  of  corporations  may  be  brought  in  by,  1790 
complaint.     (See  Complautt.) 
pleading.    (See  Pleading.) 
summons.    (See  Summons.) 

SITPPLBMZSNTART  PROCBEDINGB  t 

when  court  may  discharge  offender,  for  contempt  in 2286 

the  diffei*ent  i<emedies  under  this  title 2432 

natui*e  of  the  remedies  ;  review  of  orders 2438 

what  judge  may  entertain  the  proceedings 2438 

order  to  examine  judgment  debtor  after  return  of  execution 2435 

id. ;  before  return  of  execution 2436 

warrant  of  arrest  instead  of  order 2437 

id ;  after  the  order  has  been  made 2438 

warrant ;  how  vacated,  etc 2439 

undertaking  may  be  required,  etc 2440 

order  to  examine  person  having  pi*operty,  etc.,  of  judgment  debtor 2441 

notice  of  examination  of  third  person,  may  be  given  to  debtor 2441 

receiver  cannot  be  appointed  without  notice 2441 

either  order  may  require  attendance  before  a  referee 2442 

reference  may  be  ordered  at  any  time 2448 

proceedin^  upon  examination 2444 

referee  to  oe  sworn 2445 

order  permitting  person  indebted  to  pay  debt  to  sheriff. 2446 

order  requiring  delivery  of  money  or  property  to  sheriff  or  receiver 2447 

duty  of  the  sheriff. 2448 

how  money  or  property  applied  to  pay  the  judgment 2449 

balance  to  be  paid  or  delivei'ed  to  judgment  debtor,  etc 2450 

judffe  may  enjoin  ti^ansfer,  etc.,  of  propeiiy 2451 

mode  of  service  of  certain  orders 2452 

service  of  a  warrant  of  ar]*e8t 2453 

how  proceeding  discontinued  or  dismissed 2454 

costs  to  ludgment  creditor 2455 

id. ;  to  judgment  debtor,  etc 2456 

disobedience  to  order ;  how  punished 2457 

ui)on  what  judgment,  and  to  what  county,  the  execution  must  have  issued 2458 

in  what  county  judgment  debtor,  his  bailee,  etc.,  must  attend. 2459 

no  person  excused  from  answering  on  the  ground  that  answer  tends  to  convic- 
tion for  fraud 2460 

proceedings  when  judgment  is  against  joint  debtora 2461 

proceedings  commenced  befoi*e  one  judge  may  be  continued  befoi-e  another. . . ,  2462 

cases  whei*e  this  chapter  is  not  applicable  ;  what  property  cannot  be  reached..  2468 

when  and  how  receiver  may  be  apxK)inted 2464 

notice  to  other  creditora  of  application  for  receiver ' 2465 

only  one  receiver  to  be  appointed ;  former  receivership  may  be  extended 2466 

oraer  to  be  filed  and  recoraed 2467 
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when  property  is  invested  mreoeiver 

how  receiver's  title  to  personal  property  extended  by  rdnttoiL 

county  clerk  to  record  order  for  receiver,  etc. }  penalty  for  neglect 9410 

receiver  to  be  subject  to  control  of  court ^ 9471 

supplementary  proceedings  on  decree  of  sorrogaie'a  ooori. 9K4 

SUnUSiCB  OOUBT: 

is  a  court  of  record S 

general  term  justices  of,  to  frame  rules 17 

may  direct  county  clerk  to  destroy  certain  papei's 91 

seal  kept  by  county  clerks  to  be  the  seal  of. 27 

general  term  to  examine  applicants  for  admission  to  practice M 

may  suspend  or  remove  attorney C7 

Attendance  upon  sittings  of 93;  95^  9il 

general  jurisdiction  o£ 917 

may  change  place  of  trial  of  actions  pending  in  other  courts. 918 

Judicial  departments ;  general  terms 919 

general  term  justices,  designation,  term  of  office,  vacandesi  etc 319  — 

presiding  ancl  associate  justices,  how  long  to  act 

vacancies,  how  filled 

assignment  to  duty  of  justice  whose  resignation  Is  revoked 

designation  to  be  filed  with  secretaiy  of  State 

I^neral  term  justice,  may  act  without  his  department 

times  and  places  of  holding  general  terms,  how  appointed 

associate  jiiaUce,  when  to  preside  at  genei*al  term 

two  justices  may  hold  general  term ;  may  select  a  third 238; 

re-argti^c^t  ord«>red,  if  two  justices  do  not  concur 

•diaabiltty  of  general  term  Instice 

when  re-argument  ordered  to  be  heard  in  another  department 

times  and  places  for  holding  special  terms,  circuit  courts  and  oyer  and  ter- 
miner  23%  238 

publication  of  appointments  of  such  terms 233 

go^'emor  may  appoint  extraordinary  terms  of. 234 

general  powers  and  duties  of  justices  of 235 

I        judges  of  other  courts  in  New  York  may  be  designated  to  hold  terms  of 23$ 

fSulure  of  a  term,  governor  how  to  prevent 937 

S|)ecial  terms  must  be  held  at  place  designated  for  hiding  county  or  circuit 

courts 

adioumment  of  special  term  to  judge's  chambers ;  trials  thereat 

Judges  of  superior  court  of  Buffalo  may  make  oi*ders  in 240 

powers  of  justices  at  chambers,  who  may  exercise 241 

officers  required  to  attend  general  terms 242 

duty  of  sheriff,  as  to  rooms,  etc.,  for  general  term 242 

fees  of  clerk  and  other  officers  attenmng  general  term,  how  paid 243 

reporter  of,  how  styled , 944 

term  of  office  ;  how  appointed  and  removed 245  -  247 

Sapera  and  opinions  to  be  furnished  to 948 

uties  of;  no  salary  to  be  paid  to 949 

publication  and  price  of  supreme  court  reports 249,  250 

stenographera  for,  in  first  district 351-258 

counties  of,  second  district 254  -  257 

the  other  districts 258-261 

8alai*ies  and  expenses  of  the  latter,  how  paid 259,  260 

temporary  stenographer  for ;  his  expenses,  etc.,  how  i>aid 261  -  262 

when  jurisdiction  of  superior  city  court  co-extensive  with  that  of 267 

removal  of  cause  to  and  from  superior  city  court.     (See  Supbriob  Cut  Codktb.) 

may  remove  action  fi*om  New  York  marine  court  to  itself. 319 

county  court  to  itself;  effect,  etc 342-346 

when  jurisdiction  of  county  court  co-extensive  with  that  of 348 

Justice  may  make  ordera  in  county  court ••••  354 

when  order  for  substituted  service  of  summons  may  be  made  by 43JS  -  437 

order  for  service  of  summons  bv  publication 438-444 

injunction  against  State  officer,  issued  by,  at  general  term  only 606 

may  appoint  receiver  in  certain  cases 713 

may  direct  transfer  of  money  in  court,  etc.,  to  guardian,  etc 747 

motions  in,  where  to  be  heard 769,  77D 
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may  order  bond,  taken  for  beoefit  of  private  person,  to  be  fnroflecated 814 

justice  of,  may  order  dischai^  of  witneeB  arrested. 862 

may  order  removal  of  records,  when 866 

may  order  ezaminatioii  of  party  or  witness  before  trial 872 

may  order  commission  to  issue 889 

Jostice  o^  may  issue  sobpcona  for  witness  on  deposition  to  be  used  without  the 

State 915,    917 

provisions  as  to  place  of  tria^  &ppiy  only  to 991 

judge  may  order  additional  jurors  to  be  drawn  for  circuit  or  oyer  and  terminer,  1066 

speoal  jur^  may  be  ordered  in  action  in 1068 

compensation  to  justices  ot  for  drawiuK"  jurors  in  Kingscounty 1161 

action  on  undertaking  on  appeal  to,  when  not  to  be  brought 1809 

may  oinler  levy  discharged  when  judgment  appealed  from 1811 

may  limit  amount  of  security  on  appeal  in  cei*tain  cases 1312 

papers  to  be  transmitted  on  appeal  to  or  from 1816 

appeal  to,  from  judgment  of  inferior  court 1840 

limitation  of  time  for  such  appeal ;  security  thereuix>n 1841 

appeal  to,  from  order  of  inferior  court 1842 

limitation  of  time  for  such  appeal ;  sta v  of  proceedings,  how  granted 1848 

appeal  to,  from  inferior  coui't,  how  ana  where  heard,  etc 1844 

judgment  or  order  on  such  appeal,  where  entered,  etc 1346 

ap^al  to  general  term  of^  from  final  ludgment,  or  order,  in  action 1846-1848 

from  interlocutory  judgment 1849 

frt)m   final  judgment   rendered   after  interlocutory 

judgment  affinned  or  new  trial  denied 1860 

limitation  of  time  for 1851 

stay  of  proceedinffs  upon 1351,  1852 

papers  upon  whi^  heard 1858 

juogment-roU  on  afiii*mance 1854 

appeal  to  general  term  of,  where  to  be  heard,  iudgmente  where  entered. . . « . . .   1865 

fr*om  order  in  special  proceeding.    (See  Spbcial  Pbo- 

OBBDIHO.) 

may  entertain  application  of  guardian  of  infant,  etc  ,  to  agree  to  partition 1690 

in  action  brought  in,  to  foreclose  a  lien  upon  a  chattel,  a  warrant  to  seize  it  may 

begi*aated 1788 

'  in  action  against  executor,  etc.,  certificate  of  court  as  to  facts  required 1886 

\         when  receiver  may  be  appointed  on  death  of  sole  executor  pending  action  in ...  •  1869 

application  to,  for  leave  to  sue  sheriff's  official  bond 1880 

oraer  granting  leave ;  action  thereon 1881 

same  provisions  as  to  suits  on  other  official  bonds 1886-1889 

action  for  penalty  for  doing  act  adjudged  lawful  by  general  term  of,  cannot  be 

maintained  pending  appeal 1961 

justice  of,  may  issue  habeas  corpus  to  testify  when 2006-2011 , 

application  for  habeas  corpus  or  certiorari  to  inquire,  etc.,  may  be  made  to ;  or 

to  justice  of 2017 

penalty  on  court  or  justice  for  refusing,  etc.,  habeas  corpus  or  certiorari 2020 

when  such  writ  may  be  made  returnable  before  another  judge 2028 

-when  justice  of,  may  issue  certiorari  or  habeas  corpus  to  inquire,  etc.,  without 

ai^hcation 2026 

proceedings  on  return  of  writ 2031 

fustice  ofy  when  to  take  bail  on  certiorari 2046,  2047 

juatice,  or  court,  may  issue  warrant  to  bring  up  prisoner  about  to  be  removed ; 

proceedings  thereon 2054-2057 

id. ;  may  take  bail  pending  appeal  in  habeas  corpus  or  certiorari 2060,  2062 

jit  what  special  term  of,  mandamus  may  be  granted 2068 

general  term  of,  may  grant  mandamus  when 2069 

jit  what  special  term,  writ  of  prohibition  may  be  granted 2092 

writ  of  prohibition  to  judge  granted  at  general  term  of^  only 2098 

application  for  writ  of  assessment  of  damages  must  be  made  to 2104 

certiorari  to  review,  etc.,  can  only  issue  out  of,  except,  etc 2128 

where  certiorari  in,  must  be  heara 2188  I 

Justice  of,  may  authorize  trustee,  etc.,  to  consent  to  discharge  of  insolvent  ' 

debtor .; 2153 

when  may  inquire  into  misconduct  occurring  at  circuit 2292 

Ktition  fbr  discovery  of  death  of  life-tenant  may  be  presented  to  special  term.  •  2302 
8  jurisdiction  of  person  and  property  of  lunatic,  idiot,  and  habitual  drunkard,  2320 
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duty  of  such  court,  exerciaiiig' such  juriadiction 2321 

application  for  appointment  of  such  oommittee  must  be  at  special  temi 2338 

may  award  additional  compensation  to  committee  of  lunatic 2338 

where  application  in,  for  sale  of  infant's  real  estate  must  be  made 2349 

surplus  moneys  on  foreclosure  by  advertisement  to  be  pud  into 2404 

petition  for  voluntary  dissolution  of  a  corporation  to  be  presented  to 2419 

supplementary  proceedings  may  be  instituted  before  justice  of^  when 2434 

authoritT  of  officer  or  court  to  act  as  surrogate,  in  case  of  disabiMty,  is  establidied 

by  order  of  general  term 248S-2491 

appeal  from  decree  or  order  of  surrogate  to  be  taken  to 2S70 

justice  ot,  may  act  in  surrogate's  absence,  on  petition  for  discovery  of  property 

withheld 2709 

new  action  may  be  brought  in,  after  answer  of  title  in  justice's  court 2953 

actions  and  special  proceediiufs  pending  in  mayor's  court  of  Hudson,  and 

recorders' coui*ts  of  Utica  and  Oswego  transferred  to 3197,  S199 

8DPRBMS  OOURT  RBPORTBR.    (See  Suprbmx  Court.) 


t 

to  undertaking  or  bond,  when  one  is  sufficient 811 

must  justify 812 

how  may  procure  discharge  from  official  bond 812 

when  8evera]  may  justify,  in  smaller  amounts 813 

to  undert-iking  in  replevin,  right  of  defendants  io  except  to  .......   1703 

when  and  bow  to  justify 1705 

to  undertaking  indemnifying  sherifT  against  action  by  third  persons,  for  chattel 

replevied,  requisites  of 1709.  171 1 

to  bond  of  guaniian  suing  for  legacy  do  to  ward 1820 

may  recover  his  costs  of  suit,  incurred  for  benefit  of  p!  incipal 191^ 

on  surrogate's  bond  liable  for  acts  of  clerk  of  his  court 2510 

in  official  bond.    (See  Offtcial  Bond.) 
(See,  also,  Bail  ;  Bond  fob  Jail  Libsstibs  ;  UimBBTAJmrG ;  RBCooirizAircB ;  Bovd.) 

SURPLUS  MOMZnr : 

arising  on  foreclosure  sale,  disposition  of 1838 

on  foi*eclosure  of  mortgage  by  advertisement,  to  be  paid  into  court ;  disposition 

thereof 2404-2108 

arising  on  sale  of  real  property  of  decedent  for  payment  of  debts,  may  be  paid 

into  coui't,  pending  appeal 2769 

on  foreclesure  and  other  sales ;  when  paid  to  surrogate 2798 

distribution  of  the  last-named  proceeds 2799 

disposition  of,  arising  on  sale  of  animals  straying,  etc 3093-3095 

distribution  of,  when  there  are  separate  owners 3111 

(See,  also,  Salb.) 


relief  from  judgment,  etc.,  obtained  by 794 

SURRBNDBR.    (See  Bail  ;  Bokd  fob  Jail  Libbrtibs.) 

SURROOATB: 

oaths  may  be  taken  before 849 

consent  of,  required  before  infant  can  bring  action  for  partition 1534 

to  issue  execution  in  action  against  executor 1895 

notice  of  application  for  such  leave  and  contents  oi  order 1896 

security  may  be  re<}uired  from  legatee  before  granting 1827 

may  be  directed  to  issue  letters  testamentary,  by  judgment  in  action  to  eatablisli 

wiU 1863 

must  record  cop^  of  will,  or  judgment  in  action  to  establish  a  will 1864 

action  upon  official  bond  of. 1886 

to  allow  executor  to  deduct  commissions  and  expenses  from  recovery  in  action 

for  negligent  killing 1908 

habeas  corpus  to  testify,  in  proceeding  before,  by  whom  issued 2008-2011 

incidental  powers  of 2481 

surrogate  and  acting  surrogate ;  their  official  designation 24S3 

specifu  surrogate ;  his  official  designation  * 2483 

vacancy  or  disability  of ;  who  to  act  as 2484 

disqualitication  of,  except  in  New  York  and  Kings  counties,  who  to  act  as 2485 

id. ;  in  New  York  and  Kings  counties,  who  to  act  as 2486 

proof  of  authority 9487 
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order,  when  and  how  made. •••  ••••  ••••••••  ••••••••••• 948S 

howaathori^sopenaeded*... • 9489 

proceedinffB  m  New  Tork  and  Sings  counties  regcQated 9490 

transfer  of  proceedings  to  surrogate's  court.* 2491 

temporary  surrogate ;  when  board  of  superviaorB  may  appoint 2492 

oompensaUon  of 2493 

id.;  acts,  etc. ;  when  and  how  recorded 2494 

when  not  to  be  counsel,  etc 2495 

when  disqualified  in  application  for  probate 2496 

disqualification;  when  objection  must  be  taken 2497 

books  to  be  kept  by 2498-2499 

papers  and  books  to  be  preserved • 2600 

to  report  fees 2601 

id. ;  in  New  York  county, 2602 

what  papers  to  bo  transmitted  to  secretary  of  State ;  expenses  thereof. 2606 

when  to  attend  court. 2605 

clerks  in  surrogate's  office ;  appointment  and  compensation  of ;  xK>wer8  of. .  2608,  2609 

Id. ;  surrogate  Bable  for  acts  of  clerk  of  court 2610 

clerk  not  act  as  appraiser,  etc 2611 

definition  of,  as  used  in  chapter  on  surrogate's  courts 2614 

son  or  fkther  of^  not  to  practice  before  him. 2629 

may  refer  evidence  of  fact 2646 

order  trial  by  jury 2547 

must  AimiBh  transcript  of  decree  for  money,  etc 2668 

decree,  enforcement  of  hy  execution  by  proceedings  for  contempt 2666 

when  to  fix  amount  of  costs 2669,  2661 

additional  allowance  to  executor,  etc.,  may  be  granted  by 2562-2664 

fees  of 2667 

to  settle  case,  on  appeal  from  surrogate's  court 2676 

kttersmust  be  signed  by,  or  by  derk^  etc 2690 

to  fix  amount  of  fimdof  executor,  and  direct  depodt  of  securities. 2695 

may  require  new  bond,  or  additional  sureties 2698 

may  direct  as  to  custody  of  property,  where  co-executors,  etc.,  disagree 2602 

must  be  satisfied  of  genuineness,  etc,  of  will  before  admitting  it  to  probate ....  2622 
may  require  certain  circumstances  to  be  proved  before  admitting  to  probate. .  •  2622 

when  sufficiently  proved,  must  admit  will  to  probate 2623 

must  determine  validity,  etc.,  of  testamentary  proviirions,  when,  etc 2624 

decision  of,  on  probate  of  will ;  effect  of 2626-2627 

must  endorse  certificate  of  probata  on  will,  etc 2629 

must  retain  will  after  probate,  etc ;  return  of  same 2635 

must  inquire  into  objections  to  issue  of  letters 2637 

may  appoint  temporary  administrator,  when 2668 

power  of,  to  authorize  sale  of  personal  property  by  temporanr  admimstrator.  •  •  2672 
who  may  issue  citation  for  discovery  of  property  withheld,  etc,  in  case  of 

abeence  of 2709 

must  examine  accounts  of  guardian  annually 2842-2845 

may  c^ectas  to  infant's  maintenance 2846 

is  included  in  the  word  "judge,"  as  used  in  this  act 8348»8ab.       8 

(See  OimoiAL  Bovd  ;  Bubboqixbb'  Covbtb.) 

SOBBOOATZP8  CX)URT8 : 

are  courts  of  record • 2 

seal  of  surrogates  to  be  seal  of 27 

of  Kings  county,  appointment  of  interpreter  in 860 

certain  appeals  from,  have  preference  on  calendar,  when 791,  sub.        5 

surrogate  and  clerk  must  search  files  and  certify  transcripts 961 

petition  must  be  made  to,  for  leave  to  issue  execution  after  death  of  judgment 

debtor 1881 

effect  of  application  for  leave  to  sell  real  estate  upon  action  by  creditor  agamst 

heirs,  etc 1845 

when  decree  of,  as  to  construction  of  wiU,  bars  a  subsequent  action  for 1866 

may  authorize  executor  to  consent  to  discharge  of  insolvent  debtor 2153 

general  jurisdiction  of 2472 

Jurisdiction  of,  to  be  presumed,  service  of  citation  proved  by  recital 2478 

id.;  not  lost  by  defei^  in  record , 2474 

effect  of  exerdae  of  Jurisdiction ,, 2475 
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exclusive  jozifldictioQ  of • •••«••  • 

concurrent  jurisdiction  of  two  or  more  surrogsteB • M77 

jurisdiction;  how  affected  by  locality  of  debts '• SfTS 

id.;  in  new  or  altered  county • 9479 

id.;  transferor  proceedings  to  proper  county M8D 

provisions  are  applicable  to  previous  wills S483 

to  be  always  open KM 

when  surrogate  to  attend 9606 

when  and  where  held  by  county  judge S505 

has  a  seal 8SOT 

clerk  of;  how  appointed;  hi8i)0wer8 9509 

id. ;  surrogate  liable  for  his  acts 9510 

clerk,  etc.,  not  to  be  appraiser,  special  goardian*  refisree  or  attorney 9511 

stenographer  for,  inPfew  York  and  Kings 9519 

id.;  in  other  counties 951S 

definition  of  expreseions  used  in  this  chapter 9614 

process;  how  executed  and  returnable  in 9515 

proceedings  to  be  commenced  by  citation 9516 

presentation  of  petition,  commencement  of  proceediiigB  within  the  statute  of 

limitations 9517 

persons  constituting  a  class;  when  to  be  cited;  dtation  when  some  are  un- 
known   951ft 

Station,  contents  of 2619 

how  served  within  the  State • 9529 

substitute  for  personal  serviee  ol^  upon  a  resident 9B21 

service  of,  by  pubUcation 3522-2626,2685^  9586 

service  ol^  upon  a  corporation.  Lunatic,  in£uit»  etc 2526»  9527 

appearance;  how  miule,  and  effect  thereof 9526 

iQ>ecial  guardian ;  when  to  be  appointed 2680^  9531 

proof  of  service  of  citation,  subpoena,  etc 9632 

written  pleadings  may  be  required 2586 

verification  thereof 2684 

moneys  paid  into  court  and  securities  taken ;  how  disposed  of 2537 

certain  provisions  made  applicable  to  proceedings  in  sorrogates^  courts 2536 

testimony  of  aged,  sick,  or  infirm  witness 9689 

id.;  in  another  county 2540 

stenographic  minutes  of  testimony  in,  to  be  bound 2541,  2542»  9543 

exceptions  upon  atrial 9545 

surrogate  may  refer  question  of  fiict,  or  account 9646 

trial  by  jury ;  when  ordered 9547 

id.;  how  reviewed 9646 

new  trial  may  be  granted  on  motion  in 9646 

i^peal  from  order  thereupon 9649 

definition  of  «« final  order ^  and ''decree" 2660 

decree  settling  an  account,  ta  contain  summary  thereof  • 9551 

or  order ;  when  evidence  of  assets 9662 

for  money;  how  docketed 2653 

enforcement  of  decree  by  execution 9654 

id. ;  b^  punishment  for  contempt 9656 

definition  of  "order;"  how  enforced 2666 

costs ;  how  made  payable ;  when  and  how  payable  |  amount 2567-9661 

additional  allowance  in  settling  accounts 9662 

allowance  upon  sale  of  real  property • 2668^  2664 

lees  of  appraiser,  and  other  oflicers,  and  of  witnemoo 2666^  9666 

application  to,  fbr  new  bond  or  sureties  of  ezecntoiv  ate 2597-9601 

when  lost  or  destroyed  will,  may  be  admitted  to  piobal^  in 9691 

when  wills  proved  in  other  courts,  may  be  recorasd  In 2680-2683 

jurisdiction  to  grant  ancillary  letters  testamentary  or  of  administration ....  9695-2709 
proceedings  by  executor  or  administrator  to  discover  property  withheld*  •  .2706-2n4 

to  compel  return  of  inventory 2716^  2716 

petition  to»  to  oompel  payment  of  debtorlega^ 27LMTS1 

i^peal  from.    <See  Appbal  vbok  SuBBOdAxw*  Coinm. ) 

M  to  letters.    (See  LamiBS  Tsstamsstabt  ;  id*  >  ok  AtmaoBmiiaom  i  id.  |  of 

Gdabdiavbrip;  Tbosvbb;  TsffrAiODiTABT.) 
^sposition  of  decedent's  real  property  foot  pajmenl  oi  kiitdriilik     (She  Bb^^ 
PBOFvrrT,  DmpooixiDir  aF»  etc) 
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proviflioDS  leUtiag  lo  » tesUmentary  truBtoe.    (Ba^  Tnipni^  TmufavtAsr.) 

goardian.    (See  Guabdlut.) 
yirooeedings  for  •ccoontiog  by  execator  or  adminiwtrator»  goardiiuiy  or  trustee 

(See  AooouNT.) 
proceedings  by  and  against  execator  and  administrator.    (See  BxiKnnoB  4HX> 

A  TJHfrnanrRkTOR. ) 
•s  to  reyocatioa  of  probate  and  of  letters.  .  (Seo  Bm/ooatiov.) 
pvolMUe  of  beirahip.    (See  Hbib.) 

emtvxnr  of  rbai.  fropbrtt: 

order  for,  wben  may  be  made • 1682 

oonients  and  service  of  order  for « 1683 

Lthority  of  party  under  order  for 1684 

for;....Tr.. a2W 


MIMVJUyOR: 

commissioners  to  make  partition  majr  employ  ••••• • •••  1569 

fdOB  of^  in  action  fior  dower  and  partition • • 9SM 

T. 

TAUSSBCAN: 

sonunoning  o(  in  action  in  JostSoe's  court • •• • 9099 

(See  Trial  Jubobs.) 


• 


keeper  at    (See  IsBSiiirw») 

TAX; 

when  Judgment  for  sale  must  direct  payment  of • 1679 

wben  action  cannot  be  maintainfld  liolr  chattel  taken  for  coltortjon  of* 1690^  9019 

TAXATION: 

of  costs  on  foreclosure  of  mortgage  by  advertiaeiiieat 9409 

before  justice  of  the  peace 8078 

eertijQcate  of  judge  or  referee  is  the  only  competent  evidence  on  taxation  of  cer- 
tain costs 8248 

of  oostil  how  made;  allowance,  etc 8969 

notice  of 826S 

letaxaUon of • 8964 

xeviewof 8965 

du^of  taxing  officer , % 8966 

affidayitas  to  disbursements • 8967 

cf  foes  of  certain  officers^  on  demand  of  party 8987 

(See  Costs.) 
T4XPATBRI 

may  bring  action  to  prevent  wastes  etc.,  against pnUio  officer •••••  1999 

TVKAMT: 

or  occupant*  must  be  made  defendant  in  action  of  ^{eelment 1609 

provisioDS  in  action  of  ejectment  ajg^ainst 1504-1609 

may  terminate  action  01  ^ectment  by  tender  of  rent»  etc.  • 1606 

when  poBseedon  to  be  restored  to»  on  tender  of  rent 1608»  1609 

whea  entitied  to  have  value  of  use  of  property  set  off  against  rent  accruing 

after  judgment 1619- 

ky  the  curtesy,  in  dower,  for  life*  or  for  years,  or  his  assignee,  liable  to  action 

for  waste.  ...••• • 1691 

fi  will,  forbears,  eto.,  may  be  removed  by  summary  proceeding 998t- 

iir  proceedm^  in  sodi  case.    (See  SviOfABT  Pboobbdoios,  etc.) 

discovery  of  death  of  tenant  for  life.    (See  DqpowY  ov  Dbaxb  op  Los^btabv.) 

of  particular  estate.    Oee  Bstasb.) 

tmMMTB  nr  COMMOV: 

separate  action  of  ejectment  maintainable  by  one  or  mora  of* ••••  ••••  ••••  1009- 

^stnal  ouster  to  be  proved  in  action  of  ejectment  between  ••••  ••• • 1919- 

when  action  of  €|]ectment  against,  may  be  severed • 161(B»  ISlT 

eC  estate  of  inhmtance,  etc,  may  bring  action  for  partitiou  ••  ••• 1689-1687 

^lortmay,  on  request,  direct  shmi  in  partitkMi  to  Deaet  oft  to  be  bdd  as 1M9» 
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guardian  of  infimt  "who  faj,  may  apply  for  leave  to  tme  to  {MtfMoii.  ••••••  IftOQ-lfiSt 

actionfor  waste  may  be  maintained  67 1  jnd^e&ttMmn 1656-1668 

may  maintain  action  to  recover  jngt  proportiont  againat  a  co-tenant 1666 


• 


must  be  made  a  party  to  an  action  for  partition •••..1688»  1869 

rBKAUT  FOR  LZFB  OR  TBAR81      . 

reversioner  may  maintiain  action  alter  Judgment  taken  npon  defonlt  oH  ..••••  ••  1680 


in  what  actions  allowed ;  when  to  be  made • TBI 

amount  must  be  paid  into  court 78S 

effect  o(  on  costs  and  interest 736 

amount  o:^  when  deducted  from  recovery •••••. • 7M 

when  action  of  ejectment  terminated,  and  defendant  entitled  to  be  restored  to 
possession  on  tender  of  rent,  etc • 1506-1610 


amount  of  costs,  as  term  fee,  in  action 82B1 

this  act  does  not  affect  appointment  of  terms  under  existing  laws •••.••  8366 

VBRM8  OF  COURTSw    (Bee  the  titles  of  the  several  coortB.) 

tSRMB  OFaALB: 

must  be  made  known  at  time  of • • 1676 


what  is  included  in  the  term*  as  used  in  this  act • • 88lfl^eiih»  17 

TBBTAMBIITART  TRUSTBBi    (See  TEUSxn^  TnrAimTABT.) 


of  writs  and  proosss,  form  of • ••  •• 91 

mistake  or  omisriion  in,  does  not  invalidate  process M 


of  aged,  etc.,  witnesses,  how  taken  in  surrogated  court • 3589 

id.;  in  another  county 2640 

of  witness  in  surrogate's  court,  how  authenticated • 95^ 

id.;  stenographic  minutes  to  be  bound • SM8 

of  witness  for  plaintiff  may  be  taken  on  application  of  defendant  for  adjourn- 
ment of  tiial  before  justice 3966 

may  be  taken  by  commifision  issued  out  of  New  York  marine  court 8171 

of  plaintiff  in  justice's  court,  when  not  evidence  against,  in  criminal  prosecution,  8189 
taking  at,  by  commission,  in  justice's  court    (See  Oommibbiov,  Dspoamov.) 


within  which  to  serve  pleadings • ISO 

move  to  vacate  order  of  arrest.... 667 

for  deciding  motion,  relating  to  provisional  remedy 719 

of  notice  ox  motion 780 

enlargement  o(  in  legal  proceedings 781 

affidavit,  or  copy  to  be  served  with  copy  of  order  enlaiiging 783 

relief  after  expiration  of. 783 

cannot  be  extended,  when 784 

for  appeal  and  certain  motions,  when  extended 786 

of  publication  of  certain  orders,  in  action  for  beneit  at  creditors 788 

legal  notice,  how  computed 787 

how  computed,  in  general ; 788 

to  be  doubled  when  papers  served  by  mail • 798 

within  what,  to  except  to  dedsion  or  report  of  Judge  or  reforee  • 994-996,  1001 

decision  of  court  must  be  filed • 1010 

report  of  referee  must  be  made 1019 

enlargement  of,  in  mandamus  proceedings 9069 

proceedingsfor  writ  of  prohibition  •• 3109 

within  what,  notice  must  be  published  of  application  to  court,  on  inquisition,  etc,  3113 

of  service  of  notice  of  application  for  writ  <n  certiorari • 3198 

when  writ  of  certiorari  to  review,  to  be  returnable •• • 3189 

for  return  to  certiorari  to  review  may  be  enlarged,  etc •••••  3138 

for  appeal  from  order  or  decree  in  surrogate's  court • 3673 

how  redconed  upon  successive  letters  testamentary,  etc •••••••••• 
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ConlUiMed: 
jawiBloa  of  section  9fid8  notapplicable  iHientonpcrarf^danndrtralaraffpoinled ; 

ezc^ty  etc BBSS 

Jufltioe  of  the  peace  must  wait  one  hour  atfler  xetumof  anmmnnii S8&S 

inthm  what,  justice  of  the  peace  may  UBoe  ezecation ••  WM 

for  appeal  from  Justice's  judgment WM 

to  appeal  from  order  in  prooeedin|{^  relating  to  strays. •  8095 

county  judge  may  extend  time  of  distributing  surfuus  • ••  8095 

ftnr  service  of  nouoesin  New  YoiiL  marine  court B161 

answering  summons  in  that  court 8165 

service  of  copy  pleadings  in  that  court 8188 

non-«coei>tance  and  inatificalion  of  bail  i&  4101 'Oonrt 8168 

fifing  dedsion  upon  nrial  in  that  courts  etc ••  8198 

a{ypealto  general  term  from  order  of  thatcourt.  .«••« «•••  8190 

court  of  common  |deaf^  from  geaaeral term  of  that  court .«  8198 

^rorda  ^now,"  ''hereafter*  and  ^* heretoforer  «ipplj  to  the  time  when  provisian 

^MUtilnfaig^emiakeeeflkot 88^  sab.  81 

when  1U»  act  takes  effisct;  when  deemed  pasMd « 8866,  8866 

(Bee  IdMrrATaawO 


m 


vmtof  tsrdelM  iot  does  not  Impair  vtfSdity  of  affidavit.  • 138 

-of  bona  ide  purdnasr  ci  personal  property  oefbre  levrof  azecntiou  not  aifected 

thenA>y ^ 1409 

ioyeafl  wojjsfi  ty  sdid  on  e»ecntion,  not  divested  nntHdeed  given •••  1440 

eipirMmrbefore trial  fai ejectment,  of  phdn^lTs « ^.«  1620 

Is  cenduMveiy  estaibHshed  by  judgment  aftertrial,  in  ejectment,  of  issue  of  &c^  1684 

Jndgment  by  deanl^  etCy  wton  oontilnsiiPB  of  gJahiitMrs Mii 

what  is  necessary  to  maintain  action  for  partition 1581^  liUH;  HM 

of  jiarttes  mav  be  controverted  and  tried  in  ]>artition • 1548 

^rfaen  titleio  be  ascertained  by  conrtin  action  for  partition 1546 

'Claimants  of,  to  real  pnqierty  maybe  made  defendants  in  a^on  for  dowar,  16IM9L  1699 

barred  after  confirmation  of  sale,  in  dower 1619 

what  is  barred  by  judgment  in  action  to  deftermine  dalm  to  real  propertaTf  1641^  1646 
'CC  Hurd  pennn*to  ehatUd  replevied,  when  mu8tl>e  made  and  prooMdings  ther^n*  1JI9  <) 

1716^  1711 

parties  to  •chattel  how  skrttd  in  fAeading  in  action  dfrsfiilevin 1790 

third  person  to  chattel,  may  be  set  up  by  defendant  in  replevin *»••«  £B8 

recwver,  when  judgment  creditor  oompeUed  to  perfect. *im*  '"^ 

on  sale  under  mortgage  foreclosure  by  advertisement 8818^  8100 

to  real  and  personal  property  when  vested  in  reouv<er  in  sapplsmantary  pio- 

eeedings .^ 1168 

when  sucn  receiver's  title  to  personal  property  extended  by  relation. •...  •••••••  8169 

when  sale  of  real  properiy  of  deceased  postponed  for  oontpoversy  as  4o« •  •  8868 

«f  purchaser,  etc.,  in  good  £uth  from  heir,  «tc,  when  not  affeeted  by  sale  for       _ 

payment  of  decedent's  debts « 8j7f 

^psneral  effect  of  conveyance  on  such  sales  •« ..% 8978 

tf  purchaser  at  such  sale  not  to  be  affected  by  certain  inwularities*  etc..978j^ 
JQi&ioe  of  the  peace  has  no'  jurisdiction  when  -titie  to  real  property  comes  in 

question 

answer  oC  injustice's  court 8951-8968 

«f  bona  fide  purchaser  at  sale  on  enecution  in  jnstioa^  court  not  allbotad  \ff 

eonatable's  default , •••,  8088 

bona  fide  purchasers  before  levy  on  such  execution,  not  affected,  etc 8080 

purchaser  at  sale  nnder  attachment  not  affected  by  restitution  ovdBrad  on 

reversal  of  justice's  judgment ••••  ••••  8068 

answer  of,  in  district  court  of  New  York,  or  justicesT  court  of  Albany  or  of  Thi|r,  8818 
action  cannot  be  maintained  in  district  court  of  New  ToriL  when  title  to  real 

propertv  in  question •••«  ••••  8815 

id.;  astDJustioes'  courts  of  Albany  and  Troy 8ii8 

certificate  as  to  costs  in  action  involving  titie  to  real  property M8 

of  this  act  stated 


arrest  in  action  to  recover  fhnds  of. •••549-868 

attachment  in  action  to  recover  property  of •••••     687 

action  for  eottii^  trees,  when<nMdntaiaaUe  hf  \  damages  therein.  ••••  »..«1667,  U668 
actioiui  agaiaatolliaaM-of. «. 1991^X981 
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iNDEZ. 

TOWN —  OonHnudA : ' 

action  by  people  for  converaloii  of  ftrndac^ 1909,  lf39 

in  what,  action  in  jostioe's  court  must  be  brought 8861 

venire  for  trial  before  Juatioe  in  action  between  two  towna,  etc 2W 

TOWir  CZJSRKs 

copies  of  papers  filed  with,  or  record  kept  by,  ifi  evidence 984 

jury  list  to  be  filed  in  office  of 1(B7 

books  and  papers  to  be  deposited  with,  on  removal  of  justice  of  the  peace,  8144-2148 

(See,  also,  Clbbk.) 

TOWN  OFFICER  I 

no  fee  to  be  charged  for  administering  oath  to 3989 


of  record,  may  be  certified  by  surrogate 9481 

decree  of  siuTOgate's  court,  maj  be  filed  and  decree  docketed S558 

Judgment  rendered  before  justice  of  the  peace ;  docketing  the  same 9017 

when  execution  may  issue  against  person 3018 

in  action  for  a  chattel 3019 

in  action  against  joint  debtors 3QS9 

docketing  of  such  judgments  ...« 9021,  8029 

justice  may  give,  after  expiration  of  term 8098 

maybe  g^ven  by  justice  who  is  an  innkeeper 3866 

of  judgment,  etc,  to  be  furnished  by  justice  of  the  peace 3149 

of  district  court  of  New  York ;  docketing ;  execution  thereon 329f> 

id.;  of  justices*  courts  of  Albany  and  Troy ;  docketing,  etc SS6 

9RAN8CRIPT  OF  JUDOMBHT.    (See  Couvtt  Clbbk  ;  JuDOimrr.) 


of  cause  of  action 1909-1913 

property  by  coi^poration,  alter  filing  petition  for  voluntary  dissolution  void...  94S0 
action  before  ji^ice  of  the  peace,  when  term  of  office  about  to  expire, 

etc.... 3150-3ia 

cause  of  action;   costs 3947 

XBAN8PORTATIOK : 

of  passengers  or  property,  action  against  pexBons  engaged  in IMS 


action  of  ejectment,  bv  people,  when  real  property  forfeited  for 1977 

notice  of  object  of  such  action  to  be  pubUshed 1978 

when  unknown  claimants  may  be  made  defendants  in  action  for 1979 

effect  of  judgment  against  such  imknown  claimants 1980 

attorney-general  must  report  recoveries  of  such  property 1961 

action  to  recover  personal  property  forfeited  for 19S3 

property  formited  for,  must  be  in  name  of  the  people 1984 


of  unincorporated  associations,  action  by  or  against .....'. 1919 

^nUSBXaB  DABIAaBa    (See  Damagbs.) 


action  for  cutting  or  girdling 1M7 

when  treble  damages  recoverable  in  such  ai^on 1089 


one  holding  over,  after  termination  of  estate  is  guilty  of 1^ 

holder  of  estate  in  remainder  or  reversion,  may  maintain  action  for  injury  to 

inheritance IJj 

action  for,  in  cutting  or  ii^uring  trees 1^2 

summary  proceedinffs  to  recover  land  against  person  trespassing 9989 

such  person  entitied  to  notice  to  quit»  before  such  proceedings  are  institated, 

when 088 

VBSBFABSEBB: 

one  holding  over  after  determination  of  trust,  or  partieular  estate,  liable  as...*  1^ 
his  executors  and  administirators,  liable  for  fdll  value  of  profits  received 1«^ 


notice  ol^  for  adjourned  term • • ^ 

slsewbere  than  at  conrt-hoiise^  stipnlation  tot,..^ •••• ••r    ^ 
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—  CbnHinieefr  Baamm, 

c^teoeof  fact  commeneedy  may  be  eontinned  beyond  term •      49 

cf  daim  of  title  bv  third  peraon  to  property  eeized  by  sheriff..  .^ 108,    109 

appeal  to  coiirt  or  appeaJfly  from  oraer  ffranting^  or  rdiiai^         190»    191 

Judgment  of  cotui  of  appeals  on  appeal  from  order  granting  new 194 

plaoiaof^  of  actions  in  certain  <:ourts,  supreme  court  may  chiange 218 

eecnrity  on  staying  proceedings  after 612 

notice  of 977 

party  serving  notice  may  bring  on  cause  for. 980 

bringing  on  cause  for,  must  furnish  court  with  copies  of  papers 981 

^rliai  actions  to  be  tried  where  subject  of  action,  etc,  situated 982 

must  be  tried  where  cause  of  action  arose 983 

place  0((  in  other  actions  ••• • 984 

may  be  had  in  county  designated  in  complaint,  unless  place  is  changed. •• 986 

demand  l^  defendant  that  place  of^  be  changed  to  proper  county 986 

when  defendant  may  move  to  change  place  of^  to  proper  county 986 

change  of  place  ol^  when  court  may  onier • •• 987 

effected  as  to  subsequent  proceedings 988,    989 

iflKieof  law,  where  triable • •• 990 

provisions  as  to  place  of,  appl^  only  to  supi-eme  court • •••     991 

Dy  a  jury,  regarded  as  contmmng  until  verdict  is  rendered,  for  certain  purpcsesb    992 

new,  now  case  to  be  made  and  settled  on  motion  for • 997 

case  not  necessary  on  motion  for,  on  minutes  of  judge,  etc 998 

motion  for>  on  minutes  of  judge,  when  and  how  made 999 

on  exceptions,  may  be  heard  in  first  instance  at  genend  term IQOO 

after  interlocutory  judgment  may  be  made  on  exceptions  at  general 

term • 1001 

when  to  be  made  at  special  term • 1002 

pttyvirions  as  to  review  of  trial  by  jury  extend  to  trial  by  a  jury  of  specific 

questions  offset,  etc • 1003 

may  be  granted  as  to  some  questions  tried,  and  refused  as  to  others,  when .  •  •  •  1008 

mo&onfor,  where  to  be  made  in  particular  case * ••..  1006 

alter  hearing  before  referee,  where  to  be  made 1002,  1004 

may  bema&  after  final  judgment • 1005 

does  not  effect  stay  of  proceedings  on  judgment,  unless  order  there- 
for is  made 1006 

not  prejudiced  by  exceptions  taken,  etc •••  1006 

must  be  by  court  when  jury  trial  waived,  imlese  reference  ordered 1008 

by  jury,  how  waived 1009 

by  comi,  dedmon,  when  to  be  filed;  consequence  of  failure • 1010 

bjra  referee 1011-1026 

of  a  demurrer,  decision  or  report  on 1021 

of  whole  issue  of  fiEtct,  decision  or  report  oh •••• 1022 

parties  may  require  court  or  referee  to  determine  particular  questions  on. 1023 

hj  court  or  referee  of  whole  issue  of  fact,  judgment,  how  taken  after 1228 

€1  a  controversy  submitted  upon  agreed  facts. .t 1281 

title  of  plain tifl;  or  of  co-defendant  may  be  tried  in  action  for  partition. •  •  •   1543 

by  juiy,  of  issues  (^  fact  in  action  for  partition •••••• •  1544 

provisions  as  to,  in  ejectment,  are  applicable  to  action  to  determine  daim  to 

realproperiy  after  joinder  of  issue  of  fact •  1042 

Tiew  of  property  not  necessanr  on,  in  action  for  waste ;  when  may  be  ordraed..  1659 

when  survev  ordered  to  enable  party  to  prepare  for • 1682,  1684 

copy  of  replevin  papers  to  be  furnished  to  court 1717 

notice  of  abandonment  ot,  part  of  plaintiff's  claim  in  replevin,  must  be 

furnished  to  the  court •  ••••  1719 

notice,  pleadings,  etc.,  to  be  ftimished  court  on,  of  action  for  a  chi^tel.*  1725 

in  action  to  annul  marriage • • ••  ••••••  1753 

mode  ot  in  action  for  divorce • •••••  1757 

of  action  to  annul  corporation,  must  be  bjr  Jury • 1800 

fai  action  against  executor,  etc,  when  certificate  as  to  facts  required  for  costs. .  •  1886 

proof  of  lost  note  upon 1917,  1918 

of  certain  actions  by  the  people,  must  be  by  jury #.••••   1960 

of  action  to  vacate,  etc.,  letters  patent,  by  jury •  1968 

notice  must  be  published  before  trial  of  action  by  people  to  recover  pwperty 

escheated  or  forfeited 1978 

Cfkraeoftact,  upon  alternative  mandamus. ••••  ••••  ••• 20B8»  9084 

lawnponfeneral  termmandamua...***  ••••  •••••• 2085 
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IKDEZ. 

TBXJuL—  Omtlnued: 

of  iflsaeB  niaed  in  opposiiloQ  to  iasolTQ&fB  applicfttion  tor  dlachaiva  from  his 

debtB. 2167 

opposition  to  inaolyenfB  application  for  discharge  from  hia  debts S168 

proceedings  in  SQcht  ivhen  jury  ci^mot  a^^ree S170 

prodnction  on  such,  of  inaolvent'a  wife. S171 

petitioner  to  be  examined  on,  •••• •••••  SITS 

of  opi>06ition  to  inaolyent's  petition  for  exemption  or  discharge  from  impriaoft- 

ment • «•.  SOSB 

of  issues  joined  la  snmaaiy  proceedings  to  recover  possessioa  of  real  prop- 
erty  a^i-suo 

by  jury,  at  a  term  of  conrty  CO  mi^>lication  for  conunittae  of  lanatic^  etc. .  •  .2937,  3884 

prooeedini^s  upon,  before  sacb  commission ••.••• «  •««.  2881 

id. ;  bv  jury  before  the  court • • •••«,  2384 

sulject  of  inqninr  OB  trial  in  such  proceedings .«. 2SK 

oa  submission  ok  coolrovav^y  to  arbitration,  time  aad  place  to  be  fixedi  Botico 

oC  etc •  .•«..«  9888 

bflfete  court  or  referee  in  proceedinge  tat  voliintary  diasalutifln  €f  carpora;tkBi..  9428 

of  issues  of  ttucL    (See  hmu  or  Fact.) 

of  issue  of  law.  jHSee  Jflsna  op  Law.) 

ejeeptions  on.    (oee  Exgbptiovs.) 

by  a  referee.    (See  Rbtbbbji.) 

as  to  formation,  etc.,  of  jury  on.    (Bee  Jobt.) 

by  sheriff's  Jury.    (See  BHnin^s  Jdbt.) 


• 


ezoeptloQs  may  be  taken  to  rulings  of  snrrogale • • 9646 

to  rulings  of  surrogate ;  a  written  decisioB  must  be  filed;  request  to 


find;  appeal frrom 9645 

by  Jury,  when  ordered • •..  9547 

bow  reviewed 9548 

may  be  awarded  on  reversal  of  decree  in  probate  eases ••  S88 

ofcQutestonaccountinf  of  executor,  etc 9789 

testamentary  trustee 9811 

controversy  arising  on  bearing  in  proceedings  for  settiiemeDit  of  sad^  account, 

bow  deteimined • 9812 

(See,  also,  Hbabivq.) 

TBIAIs  IN  OBBTJkMM  OOOBTB  OP  OHIBS: 

by  jury,  how  demanded  in  justice's  court  in  Brooklyn «..  S127 

In  iiew  York  marine  court,  after  arrest  in  certain  marina  caosee- 9IM^  S186 


TBXAXm  BBPORB  JUSnOB  OF  TBB  PBAOB: 

when  titie  to  real  property  comes  In  question  on  plaintUTs  own  showing.  ..•«..  9956 

when  defendant  fails  to  appear 9988 

when  justice  to  try  issue  of  fact • .••••••••••••••••••••..  9989 

demanding  Jury  trial 9990 

drawing  jurors ......••  •••••• « •••••• 9991 

▼enire;  in  action  between  two  towns,  etc •« .«.  9992 

id.;  generally 9993 

ballots,  how  prepared • •••• «...  9994 

drawing  Jury 9996 

defaulting  Jurors • #•««.#••••• 9998 

new  venire ^ 9997 

Juror^soath 9998 
ury  tohear  proofk 2999 

witness  to*be  sworn 8000 

refusal  of^  tobe;  proceedings  thereon. 8001-8003 

ex  parte  affidavit,  wbene^dence 9004 

competency  of  witness,  how  determined 9006 

nonstable  to  keep  juiy ;  bisoatii 9006 

rendition  of  verdict ;  plaintiffnot  to  be  called «..  9007 

Jury  when  to  be  discharged ;  new  venire 9006 

line  to  be  imposed  onde&ultiag  Juror.... 9009 

Judgment  upon  such • 8019-9016 

before  justice,  when* new  trial  ordered  on  appeaL •.« 'jl'^  ^66 

of  special  proceedings  relative  to  animals  sfrayingin  highway,  etc.«>,  ,^, .  8096^  8091 
bi  Brooklyn  I  when  and  bow  trial  byjurymiart  bo  denuiiidwL  ••••••  ••••••••••  9191 
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BBFORB  JUtfl'lOAl  OF  THB  PBAOB—  Ckmtkwed:  Bmoxmm. 

adjournment  of.    (See  AiuomuncBirr.) 

new  trial,  on  appeal  from  justice's  judgment.    (Bee  Apnuii  vbjm  JoancH  ow  raa 

FlUGB.) 

(Bee,  also,  Nbw  Tbul.) 

TBTATi  JUROR: 

qualificatioDB  of. 1027 

provision  concerning'  property*,  quafificationa  of 1028 

certain  public  officers  disqualified  to  serve  as 1029 

-who  are  entiUed  to  claim  exemption  from  service  as 1030 

evidence  of  exemption  in  certain  cases 1031 

-when  juror  is  to  be  dischaived  from  serving  as 1082 

excused  from  serving 1038 

eertain  provimons  not  to  apply  to  New  York  and  Kings  counties 1(^,  1092,  1078 

town  officers  to  make  lists  of 1035 

names  of  to  be  taken  from  asseesment-roU 1036 

duplicate  list  of,  to  be  made  and  filed 1037 

county  clerk  to  make  and  deposit  ballots  containing  names  of. 1038 

destroy  old  ballots 1039 

to  serve  three  years 1040 

wards  of  certun  cities  to  be  considered  towns,  etc 1041 

when  and  how  many  to  be  drawn  for  courts  of  record 1042 

notice  of  drawing,  how  given. 1043,  1045 

certain  officers  required  to  attend  drawing  of 1044-1046 

if  officers  do  not  appear  at  drawin|f  of^  new  notice  must  be  given 1045 

mode  of  drawing;  minute  of  drawmg ;  lists  to  be  delivered  to  sheriff 1047 

sheriff  to  notify  and  make  return • 1048 

applicants  to  t!e  furnished  with  copies  of  list  of 1049 

names  ot,  who  have  served,  to  be  kept  in  separate  box 1050 

when  to  be  drawn  fivm  such  box 1051 

third  box  for  names  of,  to  be  kept;  ballots,  etc 105^  1053 

when  to  be  drawn  from  third  box,  and  how  notified.. 1054,  1055 

justice  of  supreme  court  may  order  additional,  drawn  for  future  term 1056 

proceedings  on  such  order ;  filing,  etc 1057| 

additional,  may  be  ordered  by  certain  courts,  during  sitting  of  tern 1058 

kow  Budh  additional  drawn  and  notified 1059 

may  be  ordered  to  attend  term  of  county  court,  etc,  on  particular  day 1060 

powers  of  deputy  county  clerk  as  to 1061 

fine  to  be  imposed  for  non-attendance  of. 1072 

proceedings  on  fine  for  non^ttendanoe  of 1072-1076 

when  couH  may  discontinue  such  proceedings 1077 

talesmen,  how  procured  to  act  as 1171*1178 

duty  of  talesmen,  etc 1174 

chjJlengesto 1176-1180 

renire  to  procure  not  necessary  in  civil  action,  in  court  of  record 1191 

not  to  be  questioned  for  verdict • 1192 

penalty  for  accepting  bribe,  etc 1193 

person  procuring,  to  accept  bribe 1194 

neglect  to  attend  as,  in  special  proceeding 1195 

notice  of  fine  in  such  case,  to  be  given  to 1197 

return  of  such  fine  of^  how  made 1198 

such  fine,  how  collected  and  remitted 1199 

collection  of  fine  imposed  upon 2293-2301 

in  justice's  court,  who  may  be 2991-2992 

venire ;  summoning ;  drawing,  etc 2993-2997 

oath  of;  mode  ef  hearing  cause 2998,  2999 

fine  to  be  be  imposed  on  defaulting 3009 

fees  of,  in  courts  of  record  generally 3318-8316 

in  justice's  court,  fees  of;  by  whom  paid 3326,  3328,  8329 

definition  of,  as  nsed  in  new  revision 3343,  sub.      19 

certain  pro\nsions  concerning,  applv  to  trial  in  criminal  cause 8347 

application  of  certain  provisions ;  drawing  of,  after  Ma^r  21, 1877 8350 

in  we  superior  court  of  Buffalo,  special  provisions  relating  to.      (See  Buffalo, 

SVFIDUOB  COUBT  OF.) 

(See  JoBoas ;  Jrar.) 


iudbz. 

noAL  JURORS  nr  smos  ooumti  : 

qiuJificatloDS  of 1029,  119S 

who  mMj  cUtm  exemption  from  eervioe  bm 1127 

evidence  of  ri^t  to  exemption  in  certain  ciiaeB 1128 

length  of  service  re<|uirea ;  notice  to  attend  aa 1129 

when  court  to  excuse  from  service 1130 

oommiaBioner,  clerk  of  court  must  certify  to,  aa  to  attendance,  excuses,  etc,  ot,  1131 

to  select;  hisffenenU  powers;  salary;  assistants 1132 

to  receive  andaccount  for  fees  and  fines,  etc 1133 

rooms  for,  and  expenses  of^  how  provided  for 1134 

list  of  jurors  to  be  furnished  to,  selection  by 1135 

to  publish  notice,  and  receive  evidence  of  exemption 1136 

list  of  jurors  to  be  prepared  and  filed  by 1137 

to  make  supplemental  lists,  and  file  transcripts,  etc 1138 

ballots  to  be  prepared  and  d^Kicdted  by 11^  1139 

what  officers  to  attend  drawing ;  number  to  be  drawn 1140 

proceedings  preliminary  to  drawing 1141 

drawing,  bow  conducted 1142 

certificate  to  be  made  by  commissioner  and  judges ;  sealing  the  boxes 1143 

■ubeequent  drawing  how  conducted ; 1144 

proceedings,  when  hrat  box  exhaui<lo<l 1145 

commissioner,  to  transmit  panel  to  sheriff;  to  noUfy  jurors 1146 

days  for  which  they  are  to  be  notified,  excusing,  etc 1147 

commissioner  to  make  rettm  of  notification  of 1148 

court  may  order  new  panel  of;  new  panel  ho\f  drawn  and  notified 1149 

to  be  drawn  in  certain  special  proceedings  before  ooonty  jndge,  or  judge  of 

Brooklyn  city  court 1150 

comi)ersation  to  judges  for  services  relating  to 1151 

fine  for  non-attendance  of 1152 

may  be  compelled  to  serve,  how 1153 

commissioner,  to  notify  jurors  fined  to  appear ;  board  for  enforcement,  etc,  of  fines,  1154 

to  collect  fines  and  make  return,  etc.,  precept  for  fines 1155 

fines  not  collected  by  precept,  to  be  docketed,  and  enforced  as 

judgments 1156 

oerUficaie  of,  to  be  filed  to  dischai^ge  lien 1157 

I  corruptlv  omitting  name,  etc.,  guilty  of  felony 1158 

'  other  wilful  omission  of  duty  by,  is  a  misdemeanor 1159 

f  giving  false  information,  etc.,  to,  etc.»  declared  a  misdemeanor. .  1160 

to  muLe  report  and  pay  over  money 1162 

penalty  for  physician  ffiving  false  certificate X161 

talesmen,  or  additions  jurors  may  be  ordered  to  form  a  jnry 1171 

daty  of  talesmen,  etc.    (Uee,  also,  Jdbt.) 1174 

vemre  to  procure,  not  necessary 1191 

not  to  be  questioned  for  verdict 1192 

penalty  for  accepting  bribe,  etc 1193 

person  pi'ocurinfl^,  to  accept  bribe 1194 

neglect  to  attend  as,  in  special  proceeding 1195 

notice  of  fine,  in  such  a  case,  to  be  given  to 1197 

return  of  such  fine  of,  how  made 1198 

such  fine,  how  collected  and  remitted 1199 

(See  Jdbobs;  Juft.) 

nUAL  JURORS  IN  THE  GET?  ANB  OOUNTT  OF  MZ!W  YORK: 

qualifications  of 1029,  1079 

who  deemed  a  resident 1080 

who  may  claim  exemption  from  service  as 1081 

evidence  of  right  to  exemption,  in  certain  cases 1062 

military  officer  to  deliver  list  to  commissioner  of  jurors 1083 

jury  year,  when  to  begin ;  length  of  jury  service 1084 

when  court  may  tempoi-arily  excuse  from  attendance 1085 

for  what  causes  and  how  excused,  by  coui't,  in  other  cases 1066 

applying,  to  be  excused,  must  produce  notice,  etc 1087 

service  in  a  court  not  of  record ;  when  an  excuse 1088 

clerk  of  court  to  make  return  as  to  attendance,  etc 1089 

to  be  selected  by  commissioner  of  jurors ;  his  powers,  etc 1090 

general  powers  of  commissioner 1091 

public  officers  required  to  aid  him 1092 
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ez])enBe8  of  his  office,  howfMtid;  rooxmi,  etc • ••• 1098 

lists  of,  to  be  prepared ;  notice ;  exemptioiiB  of^  to  be  decided  by  oommiamoiier,  1094 

persons,  how  required  to  testify  as  to  liability  to  serve  as 1095 

Bsts  of,  to  be  returned  to  county  clerk ;  correction  of 1096 

ballots;  supplemental  lists,  etc 1097 

number  of,  to  be  drawn  for  each  court  of  record 1098 

when  to  he  drawn  ;  what  officers  to  attend 1099-1101 

notice  of  drawing  of ;  proceedings  on  drawing ;  mode  of  drawing 1100-1103 

[        if  term  consists  of  separate  parts,  how  drawn 1104 

commissioner  to  i^ue  notice  to  jurors  drawn 1105 

to  be  notified  by  sheriff;  return  of  sheriff 1106 

clerk  of  court  to  certify  as  to  mode  of  service 1107 

court  may  order  new  panel  drawn  during  term IIOS 

to  be  fined  for  non-attendance ;  remission  of  fine 110^ 

nmy  be  arrested  and  compelled  to  serve 111^ 

in  district  courts,  how  selected  and  punished  for  defkolt 1111 

sheriff's  jury  to  be  selected  from  lists  of 1113 

proceedings  to  enforce  and  remit  fines  of 1113 

nling  certificate  of  uncollected  fine  with  county  clerk;  effect  of  such  filing. . .  .  1117 

commissioner  to  receive  fines;  accounts  of,  etc 1118 

corporation  counsel  to  prosecute,  etc 1119 

physician  giving  false  certificate  to,  ^ilty  of  misdemeanor 1190 

persons  requirca  to  furnish  information  to  commissioner;  penalty  for  refusing..  1121 

oribery  of,  or  attempt  to  bribe  officers,  declared  a  misdemeanor. 1122 

persons  receiving  bnbe  guilty  of  a  misdemeanor , 1128 

concealing  offer  to  take  bribe,  guilty  of  misdemeanor 1124 

false  swearing  as  to,  etc.,  deemed  perjury 1125 

talesmen,  or  additional  jurors  may  be  ordered  to  form  a  jury . : 1171 

duty  of  talesmen*  etc.    (See,  also,  Jury.) 1174 

venire  to  procure,  not  necessary 1191 

not  to  be  questioned  for  verdict 1192 

penalty  for  accepting  bribe,  etc 1198 

person  procuring,  to  accept  bribe 1194 

neglect  to  attena  as,  in  special  proceeding 1195 

notice  of  fine,  in  such  case,  to  be  g^ven  to 1197 

return  of  such  fine,  how  made 1198 

such  fine,  how  collected  and  remitted 1199 

(See  JuBOBs;  Jubt.) 

TRIAZi  JURT: 

definition  of... ^ 8348,  sub.  19 

TROT,  JUSTICE'S  COX7RT  OF: 

is  a  court  not  of  record 8 

application  in  summary  proceedings  to  recover  land  may  be  made  to  justice  of,  2284 

service  of  copy  of  compuunt  with  summons ;  proceedings  thereupon 8207 

id.;  and  proof  of  service 8208 

action  how  commenced ;  arrest ;  attachment ;  replevin 82Q9,  8210,  3211 

proceedings  when  title  to  real  property  is  in  question 8212 

appeal 8218 

effect  of  this  act  upon  jurisdiction  and  proceedings 8214 

jurisdiction  in  civil  actions 8223 

id.;  upon  judgment  by  confession 8224 

docketing  judgments ;  execution  thereupon 8225 

TRUST  t 

real  property,  held  in,  when  may  be  sold  under  execution. 1481 

what  property  held  in,  cannot  be  taken  in  creditor's  action  for  discovery,  etc. . .  1879 

property  held  in,  when  exempt  from  supplementary  proceedings 2468 

to  what,  provisions  of  article  relating  to  testamentary  trustee,  applicable 2829 

TRUST  CX>BaPANT: 

eioepted  from  certain  provicdon  as  to  volimtary  diasolation  of  corporation 242(^ 
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of  insolvent  debtor,  limitfttba  of  aetkm 

Umitfttion  of  action*  againsty.  fbr  receipt  otmumty  or  jmiperty 410 

of  ezpreBB  trast  defined • ^ 419 

may  sue  alone • 419 

role  as  to  coanter-cfaims  in  actions  by  or  against 603,  605-906 

cannot  be  arrested,  ezceipt  fur  personal  act 5K 

when  compelled  to  deposit  or  deliver  property 717,    718 

money,  etc.,  in  court,  when  transferred  to 747 

Sowers  of»  in  relation  to  such  nujnen  etc 749 
eath  of,  when  not  to  abate  action  nrooght  by a 766 

reference  on  appointment  of • 89T 

holding  over,  alter  termination  of  estate^  to  be  deemed  trespssser 1664 

action  does  not  abate  on  death  or  removal  of 1896 

when  executor  or  administrator  deemed  one 1838 

riffht  of,  to  recover  costs  paid,  from  beneficiary 1916 

when  may  consent  to  discnarge  of  insolvent  debtor 2168^  S169 

of  insolvent,  petitioning  for  discharge  from  debt  may  reeover  penalty  from 

creditor  swearing  fiiisiely 2169 

such  trusteest  how  nominated,  and- by  whom 2171^  2176 

what  estate  is  vested  in  such ^ 2177 

proceeding  when  such,  refuses  to  give  certificsite 2179-2189 

under  assignment  of  insolvent,  on  jMftition  for  exemption  or  discluu^  firam  im- 

prisonm^it 21M 

assignment  to  be  ordered  to,  on  application  of  Judgment  debtor  tcfr  diacha^ps 

from  imprisonment  on  execution  ^  effect  thereof  etc • 99M»  2211 

powers  and  duties  of  such • 2815 

of  property  of  criminal  during  imprisonment  ^  how  may  be  appointed 2819 

who  may  apply  for  such  appointment » 8880 

petition  and  proceedings  for  that  purpose 222t-289(> 

Eedings  against,  to  compel  production  of  life-tenant .' 2908 
it  of  secuinties  to  reduce  penalty  of  bond  of 8596 
ty  on  bond  for  money  received  m  other  capauty 8596 

security  for  costs ;  when  required  in  action  by 3871 

cf  corporation.    (See  Dirbciob.> 

bond  of.    (See  Offiual  Bohd.) 

when  may  petition  for  dissolution  of  corporation.    (See  J>mtauaaom  ov  Os»> 

FOBATIOir.f 

mwrUB|  TBSTABCZINTART; 

general  jurisdiction  of  surroj^te's  court  as  to 2178 

Srovisions  concemhig  Jurisdiction  of  such  court 2478^4682 
etinition  of,  as  used  in  chapter  on  surrogates'  courts 2514,  sub.       9 

additional  allowance  may  be  made  to»  bv  surrogate 2562-M64 

when  security  required  to  render  appeal  from  oeeree  of  surrogate  effectual... .  8578 

Id  stay  proceedings  in  case  of  commitment 2979-9581 

decree  suspending  or  removing,  not  stayed  by  sn  appeal 8588 

■urrogate  mav  direct  as  to  custody  of  property,  when  oo-ezecutora  disagree  .  • .  2B08 

appli^Ulon  or  article  relative  to  letters  to 1 MO 

levocation  of  letters  testamentary,  when  not  to  affect 8888 

kitermediato  account  by,  when  voluntary 8808 

eompulsory 8809 

petition  to  compel  payment  of  debtt  legacy,  eto.,  by 28O4-8B06 

^dicial  settiementof  accounts  of 2807-8811 

on  judicial  settiement,  surrogate  to  determine  controversies ;  proportion  may  bs 

retained 8618 

effect  of  decroe 3818 

resignation  of  trust 8914 

petition  for  security  fW)m  testamentary  trustee ^.  8815 

security ;  how  given 9816 

removal  of  testamentary  trustee 8817 

appointment  of  successor 8916 

proceedings  where  testamentai*y  trustee  is  also  executor  or  administrator ^9 

application  of  this  title 8gO 

as  to  bond  of.    (See  Official  Bond.) 1999 

accounting  by.    (See  Aooouirr. ) 
revocation.    (See  RBVOOAnoir.) 
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action  by  woman  for  imj^atatioii  of. • 1906 

S&TAJDDfO: 

in  legal  proceedinga,  conforming  sabBtontlally  to  statute  soffident 729 

amendment  of 780 

mnst  be  acknowledged  or  proved 810 

party  need  not  join  in ;  wnen  one  enrety  sufficient 811 

Horm  of  affidavit  of  sureties ;  approval  of. 812 

several  sureties,  when  allowed  m 818 

to  people,  for  private  suitor's  benefit,  how  prosecuted 814 

notaflected  by  chances  of  parties 815 

to  be  filed  with  clerk 816 

on  application  of  partners  for  release  of  partnerriiip  property  lei^ed  upon, 

698-694,  14U 

"when  required  on  application  to  court  for  judgment  by  deftuilt 1216,  1217 

on  appeal  to  the  court  of  appeaJs.    (See  Court  of  Appbals.) 

to  be  given  when  claimant  snoceeds  in  claim  of  title  to  property  levied  npon. . .  lil^ 

on  appeal  from  a  judgment  in  action  for  dower  does  not  stay  proceedmgs,  if 

respondent  gives  undertaking  with  surety .^.  1616 

to  require  sheriff  to  replevy  in  action  for  chattel ••••••  1694,  1699 

exception  to,  and  justification  of  sureties  on  undertaking  in  replevin 170O 

in  action  for  chattel,  when  defendant  reclaims  it ;  justification  of  sureties  to •• . .  1704 

sureties,  when  and  how  to  justify 1706 

of  INurtj^  to  whom  chattel  is  delivered,  is  to  be  delivered  to  adverse  pajiy 1706 

to  oe  given  bv  plaintiff,  when  third  person  claims  chattel  replevied,  1709, 1710,  1711 

on  second  ana  subsequent  replevin  of  chattel 1716 

execution  must  be  returned  before  action  lies  on  undertaking  given  in  replevin,  1738 

may  be  required  of  legatee  before  execution  ^ranted  a^nst  executor 1827 

on  offer  of  secondary  evidence  in  action  ux>on  lost  negotiable  jMkper 1917 

eecnrity  not  required  in  action  by  people,  or  public  officer 1918,  1090 

most  be  tendered  on  service  of  habeas  corpus  for  prisoner  In  custody  • 2000 

laal  provisions  not  applicable  where  writ  allowed  on  application  of  attorney- 
general  or  district  aUomey  2002 

may  be  required  on  stay  of  proceedings  upon  issue  of  certiorari  to  review 2181 

to  fltey  warrant  and  execution  for  costs  in  summary  proceedings  to  recover  pos- 
session of  land 2B54,  2266 

on  appeal  in  summary  proceedings  to  recover  possession  of 

lands 2261,2262, 

on  warrant  of  attachment  for  contempt ;  amount  ot  to  be  indorsed  on  warrant,  2276 
to  procure  discharge  from  such  warrant 2277,  2279 

g'ven  by  party  in  contempt  proceedings,  when  prosecution  of  directed ....  2289,  2290 
be  given  by  committee  of  lunatic,  etc 2387 

may  be  required  of  judgment  debtor  after  arrest  in  supplementary  proceedings,  2440 

to  perfect  appeal  from  surro|rate*s  court 2577,  2578-2581 

on  appeal  in  case  of  death  of  adverse  partj^,  in  surrogate's  court ;  waiver  of .  •  •  2576 

depont  in  lieu  of ;  filing  of ;  new  xmdertakinff,  when  given ;  action  upon 2576 

to  prevent  enforcement  of  decree  in  proceedings  by  executor,  etc.,  to  discover 

property  of  the  deceased 2716 

tobe  filed  on  order  requiring  security  for  costs 8272-6276 

en  order  that  additional  security  for  costs  be  filed 3276 

on  appeal  generally.     (See  Appbal.) 

where  vessel  or  cargo  is  attached.    (See  ATTACHimiT  of  Pbopbbtt.) 

to  obtain  order  of  arrest.    (See  Abrbst.) 

warrant  of  attachment  or  to  discharge  attachment.    (See  ATTAoanBrr  of 
Pbopbbtt.) 
of  ban.    (See  Bail.) 
to  obtain  injunction  order.    (See  Ixmtcmov.) 

(See,  also,  Boirn.) 

U  miBHTAKmO  IN  JUffriUll'8  OOUBT: 

on  granting  an  orrler  of  arrest 3896 

to  procure  warrant  of  attachment* 2908 


by  defendant ;  re-delivery  of  property  thereupon 2911 

by  third  pei'son  on  claim  of  property  attached. 2912-2914 

to  pK)carerep]«^vin  of  chattel. 2920,  S924 
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TABmCI  IN  JUOTJiUIPS  CX>UliT—  CbniiiMMd ; 

for  defendant  to  reclaim  chattel 

by  third  person  on  claim  to  property  replevied 

action  on  undertaking  given  in  action  of  replevin 

on  answer  of  title 

given  in  action  for  chattel,  is  available  in  new  action  commenced  after  answer 

of  title •• 

to  procure  adjournment,  by  defendimt  before  justice  of  the  peace 2161, 

dischai^e  of  defendant  from  custody,  after  arrest 2K3 

of  defendant  to  procure  second  and  subsequent  adjoummeiit 2965 

to  procure  stay  of  proceedings,  oa.  appeal  from  justice's  court 9Q60 

how  filed,  etc.,  in  case  of  death,  etc.,  of  justice 30S3 

to  obtain  new  trial  in  appellate  court,  on  appeal  trom  justice's  judgment 30G9 

on  appeal  from  final  order,  in  proceedings  illative  to  animals  s&aying 31Q5 

tm>BRTAKINO  IN  CERTAIN  COURTS  OF  CITIJJS : 

may  be  dispensed  with  by  New  York  marine  court  on  granting  order  of  arrest 
in  certain  marine  causes 3177 

of  defendant  after  such  arrest 3180-8184 

liability  of  surety  on,  when  answer  of  title  interposed  in  justices*  court  of  Albany 
or  Troy  or  district  court  of  New  York 821S 

upon  granting  warrant  of  attachment,  or  oixler  of  arrest,  in  district  court  of 
New  York 8S1» 

tTNITBD  STATES: 

prisoners  of  courts  of,  sheriff  to  receive  and  keep 133,    134 

records  of  courts  of,  how  proved 943 

etc.,  of  department  of  government  of,  how  proved.  ••• 944 

deposition  for  use  m  courts  of.     (See  Dsposinoir.) 

zniutary  pay,  bounty,  arms,  equipments,  etc.,  of  persons  in  service  of^  exempt 
from  execution 1398 

propei*ty  taken  pursuant   to  statute  of,  etc.,  cannot  be  replevied,  except, 
etc 1690,  2919 

prisoner  detained  by  virtue  of  mandate  of  court  or  judge  of,  not  entitled  to 
habeas  corpus 9016 

prisoner  held  under  mandate  of  court  of,  must  be  remanded  on  habeas  corpus,  2089 
I         kgality,  etc.,  of  such  mandate  not  to  be  inquired  into 9034 

proceedings  on  taking  lands  by 2119 

debtor  to,  cannot  be  discharged  from  imprisonment  on  execution  upon  his  appli- 
cation     2818 

UNKNOWN: 

parties,  how  designated  in  summons 451 

defendant  in  partition ;  notice  to  be  served  or  published 1541 

must  be  mentioned  in  complaint 1543 

costs  against ;  execution  therefor 1559 

court  must  provide  for  protection  of  rights  of 1572 

or  absent  owners,  shares  of,  after  sale  In, how  disposed  of,  1589 
unknown  or  absent,  presumption  of  death  or  non-exis- 
tence of OH 

compensation  to  equalize  partition  cannot  be  awarded 

a^i^nst 1687 

claimants  may  be  made  defendants  in  action  to  recover  real  property  escheated 

or  forfeited 19T9 

effect  of  judgment  in  such  action,  against  such  claimants 1980 

citation  to  unknown  parties,  in  surrogates' courts 2518 

service  upon  unknown  party,  of  citation  in  surrogates'  courts 2528-2525 

legacy,  etc  ,  to  unknown  persons  must  be  paid  into  State  treajsnry 2747 

how  defendant,  whose  name  is  unknown,  is  designated  in  justice's  summons. ..  3884 

tnTSOnND  BAINJD.    (See  Idiots,  Luvatics,  etc.) 

USB  AND  OOOXTPATXON: 

value  of,  may  be  recovered  in  action  of  ejectment 1497 


of  office,  action  by  attorney-general  against 1948 

proceedings  in  such  action ;  trial ;  judgment 1949,  1950 

person  declared  entitled  to  office  by  judgment  may  assume  same 1951 

proceedinfi^  to  comi>el  delivery  of  book^  etc.,  after  reftisal 1959 

of  office,  damages  may  be  recovered  in  action  against 1968 

one  such  action  may  be  brought  against  several  claimants  to  oSice 1964 
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INDEX. 

— OtmiMiMied:  Baomm. 

-vrliea  inionction  granted  against 1965 

final  judgment  in  action  for  uflurping  office 1956 

Buch  action  must  be  brought  in  the  name  of  the  people  of  the  State 1984 

judgment  for  costs  against,  in  favor  of  the  people,  may  be  collected  by  execution, 
etc.,  when 1987 

(See  AlTOBilKT-GBlfBRAL.) 


transfer  of  cause  of  action  to  cancel  instrument  for 1911 


-vrards  of,  considered  towns  in  respect  to  jury  lists ; 1041 

recorders' court  oi^  is  acourt  of  record 2 

civil  jurisdiction  prescribed 819ft 

pending  actions  to  be  transferred  to  supi'eme  cuui*t 8197 

id. ;  papers  to  be  transmitted  to  county  clerk 8198 

power  of  supreme  court  in  actions  so  transferred 8199 

proceedings  m  case  of  judge's  disalnlity 8200 

service  of  subpoena 8201 

jurisdiction,  etc^  of  judges  in  certain  actions  not  affected. .  •  8202 

V. 
^▲GATING: 

of  ex  parte  order,  allowing  action  to  be  brought  on  official  bond • 1892 

TTAZaUATION: 

of  attached  vessel.    (See  Attaohmbht  of  Pbofbbtt.) 


between  pleading  and  proof.    ^See  PLBADnra.) • 689,    540 

material  Detween  pleading  ana  proofia,  how  provided  for. 589 

immaterial  to  be  disregarded 540 

failure  of  proof,  not  a  case  of 541 

between  summons  and  complaint,  when  cured  or  immaterial 721-728 

immaterial,  to  be  disregarded  in  justice's  court • 2948 


X 

when  not  necessary 1101 

on  trial  before  justice  of  the  peace 2991-2998 

id.;  new  venire  in  case  of  disagreement  of  jury 8008 


may  be  received  on  Sunday 6 

secui'ity  on  staying  proceedings  after,  in  ejectment  or  dower 616,    619 

defects  cured  by • 721 

death  of  party  after,  not  to  stay  judgment.  • 768 

in  action  for  a  wix>ng,  no  abatement  after 764 

not  to  be  rendered  against  party,aiter  death 765 

motion  tonetaside^  etc 999,    1000 

damages  to  be  assessed  by 1183,  1184 

when  taken  subject  to  opinion  of  court 1185 

general  and  special,  definitions  of. 1186 

when  rendered 1187 

controlled  by  special  finding 1188 

«ntryof 1189 

Juror  not  to  be  questioned  for. 1192 

motion  for  judgment  on  special 1288 

on  verdict  subject  to  opinion  of  court 1234 

interest  on  to  be  included  in  judgment 1285 

in  ejectment  must  fix  amount  of  rent  in  arrear,  when,  etc 1507 

specify  plaintiff's  estate  in  property 1519 

where  pliuntlff 's  title  expires  before  trial 1520 

report  or  decision  in  action  to  determine  claim  to  real  propei*ty,  when  defendant 

claims  in  remainder,  etc 1648 

in  action  for  chattel,  what  to  sUte 1726,  1728 

when  not  to  fix  value  of  chattel 1727 

in  action  for  negligent  kilUng  to  specify  day  of  death 1904 

en  trial  of  issues  in  proceedings  for  mandamns,  must  be  returned  to  general  or 
special  term. • 2084 
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VJUUIIUT — OcuMmnBd: 

wli6Q  iniist  M  oBrtiilcd  to  siU'racirtBa  oouri* • 

etc.*  in  MMon  ftv  diattel  in  Jtwtioe^  ooort ;  whnt  to  state 

rendition  of,  in  juatlce'a  conrt 8007 

in  action  in  justice's  conrt,  ylamtiirnead  not  be  called 3007 

in  Justice's  oonrt,  J ndi^entnpon... 3014 


party  may  remit  part  ot  sueh  TercBct 9016 

in  proceedings  relatiniir  to  strays*  when  must  fax  snumnt  of  damages Ml 

proceedings  on«  in  special  proreedin«rB  in  jnstioe^s  ooort  vdfttiijg  Is  slmys 3001 

in  sucii  proceedings,  in  fa\  or  oi  iier^on  answering ;  proceedings  therenpon ....  9001 

when  part  o(  m*y  be  remitted  in  New  York  maainti  coort 8I7B 

(See  Just.) 


• 


of  defence  not  inToMoir  merita»  required. 513 

pleading-y  when  neossMUpy*.... 633 

e^eet  oH  ••••••  ••••  •••■••  ••••••..  «. • 624 

how,  and  by  whom  made • 636 

Ibrmof. 636 

eoottter-elaim  merely  » » 637 

pleading,  remedy  for  want  oU  or  defective 626 

answer,  defendant  when  not  excused  from 633 

requiredtostatement  to  judgment  by  eonfeseion 1374 

of  answer,  ia  action  for  divorce,  not  required * 1733 

denying^ corporate  existence  of  plaintiff  er  defwaiant,  most  be.. ....  1776 

of  complaint  required  in  action  to  charge  judgment  upon  property  d  defendants 

joinUjr  indebted,  but  not  served 133B 

of  application  for  liabeas  corpus 3019 

when  required  to  return,  to  habeas  corpus  or  certiorari 9081 

not  required  to  maadamns,  or  return  thereto 3080 

required  to  return  by  party,  to  alternate  writ  of  prohibition 9006 

of  petition  of  insolvent  for  discharppe  from  his  debts 2161 

of  insolvent  for  exemption  or  discharge  fit>m  imprisonment S139 

for  appointment  of  trustees  to  take  care  of  property  of  imprisoned 

criminal  .*••*.•• SSS 

in  summary  proceedings  to  recover  land 33S6 

answer,  in  such  proceedings,  required 8344 

petition  for  discovery  of  tenant  for  life 9303 

for  appointment  of  committees  d  idiot,  etc 93S6 

for  safe  of  real  estate  of  infant,  etc 8360 

to  change  name 9413 

pleadings,  in  surrogate's  court 9634 

petition  for  probate  of  will 8614 

to  vacate  probate  d  will 9617 

for  letters  of  administration 9600 

for  revocation  of  letters  testamentary 9686 


• 


when  record  of  bill  of  sale,  mortgage,  etc.,  of^  is  evidence 3tf 

or  cargo,  proceedings  in  case  of  attachment  oi,   (See  ArrACBMinnf  of  FBorasTT.) 


of  premiaea,  in  action  for  waste,  when  and  how  made ;  when  not  necessary....  1650 

▼XLXiAaB: 

charter,  ordinances,  etc.,  of,  how  proved 341 

arrest  in  action  to  i-ecover  funds  of. 541-666 

attachment  in  action  to  recover  property  of. 637 

action  for  cutting  trees,  when  maintainable  by ;  danuges  therein 1667,  1668 

actions  against  officer  of  incorporated 1995-1331 

action  by  people  for  conversion  of  funds  of 193^1971 


over  corporations,  what  not  affected  by. 178S 

▼OUCHJJKS ! 

to  be  produced  and  filed  on  accounting  by  executor,  etc. ;  lost  vouchers,  etc 9734 

presented  in  support  of  debt  against  decedent,  ^en  must  be  filed  in  surrogate's 

office .? r? ./.....  9758 

to  be  produced,  etc.,  on  accounting  b^  testamentary  trustees ;  loot  vooehm,  etc.,  9811 

snd  filed  on  aeoonntiqg  by  gnardiaa,  etc. »  lost  Tonchara,  eta  ••  9860 
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oosto  in  acfioii  lbr»  hy  moAaog  'women*  in  jnstioe^  court  in  firoolklyn. 8181 

•euforoement  of  jndgmeut  of  certain  conrts  in  favor  of  women  for. 8221 

costs  in  0och  aetionln  diBtrict  eonrt  of  Ne w  ToriL 3222 

«f  certain  objections,  by  not  iaUng  in  deinui-rei*  or  anewvr 499 

xiirbtto  tnal  by  jnry^ 1009-^009 

.17:. 1018 


'JkJBD.    (See  Qvaxdujk.) 


against  person,  to  attach  witness  for  fkOors  to  appeart  iasoed  firom  marine  ooiur^ 

where  may  beexecnted. 

from  maring  court  to  i^vpsehend  one  for  oontenpt^  whore  may  be  executed  • .  • .     888 

to  seize  chattel  in  action  to  foreclose  lien ;  when  granted 1786^  i9ii 

Jasoed  against  person  disobefring  writ  of  habeas  eorpns  or  certiorsiri «•  .8088 

00  habeas  corpos  for  prisoner  abont  to  bexemoyedframBtat^  etc  ^  pronnndiiMTS 

tiun-eon $OU-SOBIJ 

to  put  petitioner,  in  summary  prooee^Kngs,  in  faSi  possemilon  of  land 8881 

execution  thereof 8888 

when  such  warrant  cancels  iease..... • •«••••  2868 

when  and  how  such  wai!rant,etc^  stayed 82S4,  8861«  iK268 

lo  commit  for  contempt,  whcoi  ma^  issue  without  notice « 8268 

lo  attach  Offender  for  contempt  when  to  issue • 2269n8272 

BlfeCtof  such  warrant;  execution  thereof • 8278-fi279 

intarrogaEtories  and  proofr  on  return  of.*... s ....  22S0 

of  commitment  for  contempt  for  omission  of  du^,  whst  must  spediy. «  8286 

■ocond,  for  contempt  may  Msne  when  accused  does  not  lypear 8288 

fbr  collection  of  line ;  to  whom  issued*  etc * 8894,  8296 

execution  oit  to  ooiDeet  fine 8298,  8297 

sroceedings  for  new,  when  fine  not  collected 2298 

tor  arrest,  in  suralementary  jiroceedingB...  ••••«•••. 2487-8440 

service  oC  in  such  proceedings ;  hownuule 8468 

In  surrogate's  court ;  how  executed  and  returnable. 8616 

to  compel  temporary  administrator  to  maike  depodt 8679 

requirmg  deUvery  <ff  jnoney*  etc,  to  executor*  etc,  punishment  for  disobedienee 

of 2714 

to  compel  executor,  etc*  to  maike  and  file  inventory 2716,  8716 

may  issue  for  punishment  of  executor,  etc*  iScur  disobedience  of  order  to  account*  2727 

testamentary  trustee  fbr  disobedienoe  of  order  to 

account. 2809 

maylssuetopunishguardianfordiaobedienoeof  order  to  account. 2860 

fbr  person  charged  with  criminal  contempt  before  Justice  of  the  peace 2872 

of  commitment  thereon  I  what  to  state.. • 2874 

for  arrest  of  de&ulting  witness  before  iustice ;  fine*  how  imposed*  etc.  •  •  •  2971,  2976 

of  commitment  of  recusant  witness  in  justice's  court. 8001-8008 

to  sell  animal,  found  straying  in  highway*  etc 8091 

in  such  case,  on  decioon  m  uLvor  ox  person  answering 8088 

service  of,  issued  out  of  certain  locafcourts 8201 

of  attachment^  additional  allowance,  whereat  has  been  issued. 8262 

when  said  to  be  •"annulled" 8848^  mh.  12 

(Bbb  Attaohmbst  of  PBonanr ;  id.;  ow  thm  Pmov.) 
of  anwst    (Bee,  a]so»  Abbbbt.) 

(See,  a]so»  ConsMpx.) 

^  ABB  AWT  OP  UU'212iIT2IBliT.    (Bee  Oommmni  Wmraw;  Wixsurr.) 


when  action  for,  m*y  be  brought  in  superior  ei^  oonrt. 268 

damages  on  vacating  iojunetion  in  ejectment  or  aower,  include 617 

«fter  sale  of  real  property  on  execution.    (See  Salb  oitdbb  Bxbootiov.) 

action  for,  triftble  by*inry 868 

where  triable. 982 

who  is  liable  to  action  for 1661 

action  for*  by  heir» dwrfase n gfiiantnr  cf  fsveasnu  •••••«  •«•••••# ..«..  ••«. .... 
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WAffVB  -—  Gmtinmed  s 

by  ward  agsinst  ffuardian •• 166| 

by  grantee  of  real  ppopwty  aold  on.execation  •gainet  one  in  pomoonioD 1654 

judgment  niast  award  treble  damages 1(^ 

when  judgment  must  award  forfeitare  of  defendant's  estate 16K 

may  m  maintained  between  joint  tenants,  etc.. 1666 

when  plaintiff  may  elect  to  have  partition  or  treble  damages 1666 

interlocutory  judgment  in  such  case 1667 

damages  ma^  be  deducted  from  defendant's  share,  when,  etc 1668 

yiew  of  premises  in  action  for,  when  not  necessary ;  when  and  how  made 1669 

defendant,  how  restrained  from  committing,  daring  pendency  of  action 1681 

of  corporate  funds,  action  to  prevent.. ••... 1781 

action  by  taxpayer  to  prevent • 1886^ 

revocation  of  letters*  on  account  of.    (See  BnvooASioir.) 

WACTR  RATES: 

when  judgment  for  sale  of  real  property  most  direct  payment  of 1676 

WfiSTOEOSTBR  OOUl^Tt 

stenographer  fbr  supreme  court*  county  court,  etc,  in S5<t,  967 

eourt  to  direct  additional  jurors  to  be  drawn,  instead  of  talesmen 1171 

WIDOW.    (See  Wim  j  iJABBinn  Womav  ;  Dowbb.) 


and  husband,  when  mi^  be  witnesses  for  and  against  each  other 828^  ^  881 

ma^  release  to  husband^  inchoate  right  of  dower,  in  partition 1671 

action  to  annul  marriage,  on  ground  former  one  is  tivmg 1748 

when  may  maintain  action  fbr  divorce 1756 

maintenance  of,  in  action  for  divorce 1759 

when  may  maintain  action  for  a  separation 17CB|  1768 

maintenance  of,  in  action  for  separation 1 1766 

surviving,  action  by  creditors  of  deceased  against  (see  Crrditor) 1837-1840 

not  included  in  term  '*  next  of  kin  " 187D 

non-resident  wife  of  insolvent  applying  for  discharge  from  debts,  may  be  com- 
pelled to  appear  on  trial,  when S171 

of  criminal,  may  apply  for  appointment  of  trustee  of  property  during  imprison- 
ment  S290 

criminal's  property  may  be  applied  to  support  of 8338 

to  have  notice  of  application  for  appointment  of  committee  for  husband 3336 

of  mortgagor  or  grantee,  notice  ot  sale  under  foreclosure  by  advertiaement  to 

be  served  on. • S388 

of  mortgagor,  when  barred  by  sale  on  foreclosure  by  advertisement 8396 

when  to  M  cited  on  application  fbr  probate  of  will 8615 

temporary  administrator  of  absentee  may  provide  for  support  of 9677 

may  proceed  against  executor,  etc.,  for  not  setting  apart  exempt  property 3799 

decree  as  to,  on  judicial  settiement  of  account 3731 

application  for  guardian  of  infant  married  woman 9884 

action  by  creditor  against  ¥rife  of  deceased  debtor.    (See  Cbbditoiu) 

•8  to  matrimonial  actions.    (Sen  Action  to  Ajtvul  a  MabbiaAb;  Marbtaob; 

DtTOBOBl  SbPABATTON.) 

(See,  also,  Marbibd  Womav  }  Dowbb.) 
I 

limitation  of  action  to  establish.  •• ..••.«••    888 

when  action  to  establish,  nuiy  be  brought 18B1 

effect  of  judgment  establishing,  on  construction  of 1868 

Judgment  in  such  an  action,  that  will  be  established • 1868-1864 

proof  of  lost  or  destroyed,  in  certain  cases ....1866^  1867 

action  to  determine  validity,  construction  or  effect  of. 1866,  1867 

yrhak  providons  applicable  to  those  made  before,  as  well  asafter  passage  of  this 

act 1867 

when  barred  by  a  prior  decree  of  a  surrogate's  court •  •• .1866 

action  by  child  Dom  after,  or  by  witness  fo,  against  legatees,  etc 1868 

receiver  may  be  appdnted  to  saooeed  deoMsed  sole  executor  In  action  to  estab- 
lish, etc •  •• 186^ 

•ale,  etc,  of  real  property  dT  Intent,  etc,  contrary  to  provlsloDB  of  a  will  are 

prohibited 907 

Jwivliction  of  surrogate's  oonrt., 2473-8483 

«ypyofwiUflfii0iM«iridan*iobetnMinilttedloMcrslBVxorflla!le 
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INDBZ. 

—  Ckmtiimed  :  Swmoir, 

definition  o(  aanaedir  chapter  on  sairogalee*  conrta. •••  S614 

witness  to»  not  dlaqualified  from  teBtifyingr  aa  to  execution  of  ivfl]»  by  interest 

therein .^ 2M4 

onestioa  on  probate  or  revocation  thereof,  cannot  be  referred 2546 

oecree  for  probate  of;  how  far  suspended  by  appeal 2582 

decree  revoking,  etc,  not  stayed  by  appeal 258^ 

award  of  jury  trial  npon  reversal,  on  appeal  in  probate  cases 258S 

what  wills  tD&v  be  proved. 2611 

change  of  residence  not  to  affect  validity,  etc 2612 

appl^ation  of  last  two  sections • 261$ 

vniomay  propound • 2614 

who  to  be  cited  thereupon 2615 

contents  of  citation  ....*••• 261& 

persons  not  ci^d  ma^  appear 2617 

witnesses  to  be  exanunea;  proof  required •• 2618,  261^ 

absent,  etc.,  witnesses  to  be  accounted  for 261^ 

proof  of  handwriting •••..  • 2620 

when  must  be  filed  and  remain  in  office  of  surrogate ;  •«.. 2620 

proof  of  lost  or  destroyed  ....  ••• 2621 

probate  not  aOowed  unless  surrogate  satisfied,  etc 2629 

possession  of  the  will  to  be  accounted  for • 262S^ 

when 'st^cienUy  proved     • 262$ 

when  validitv  ana  construction  of  testamentary  provisions  to  be  determined ....  2624 

surrogate's  decision  on  probate 2625- 

probate;  how  far  concluave  as  to  personalty 2626 

Id;  as  to  realty 2627 

will  certified,  or  record  thereof,  may  be  read  in  evidence 262^ 

recording  wills  proved  elsewhere  within  the  State • 2630 

records  of  certain  wills  heretofore  proved;  how  far  evidence 268I9  2632 

id.;  as  to  wills  of  real  property ; ••... 263S 

index  and  fees 2634 

wiUsto  be  returned  after  probate • 2635 

when  letters  may  be  issued.    (See  Lbttbrs  Tbstambatabi.) 

letters  of  administration  with  will  annexed 2643-2649 

persons  interested  mav  apply  to  revoke  probate ••••  2647 

when  application  must  be  made • 2648" 

citation  thereupon 264^ 

executor,  etc.,  to  suspend  proceedings 2650 

hearing. 2651 

decree 2652 

notice  of  deci*ee  of  revocation 265^ 

action  in  supreme  court  to  determine  validity  of  probate 265da 

revocation  of  letters.    (See  Revocation.) 

testamentary  dispoBition;  what  law  governs 2694 

foreign;  letters  ancillary  upon  probate.    (See  Letters  Tsstamsntart.) 

recording  wills  proved  In  other  States:  effect  of  such  record 2703 

copy  of,  or  of  record,  how  authenticated 2704,  2705 

appointing  guardian  must  be  admitted  to  probate  before  guardian  acts 2861 

action  to  procure  adjudication  upon,  additional  allowance  in 8262 

for  provisions  relating  to  guardian.    (8ee  Guardian.) 

as  to  trusts  and  testamentarv  trustee.    (See  Trustee,  Tsbtahehtabt.) 


court  of  record  may  issue  Bubposnas  and  administer  oaths  lo.«  •• T 

jmniahment  oC  for  refusal  to  be  sworn  or  to  answer • 8  •  14 

(See,  also,  Cohtbmft.) 

dstentioii,  etc,  eft,  when  and  how  punishable « 14 

before  sheriff 's  jury,  attendance  and  examination  of. •  .•••  108 

fees,  how  taxed  and  paid. lOi^ 

not  to  be  excluded  on  account  of  interest • 628 

when  party,  etc.,  cannot  be  examined  as 82(^ 

when  evidence  of  deoeaaed,  admissible • ,  830 

when  husband  and  wife  not  competent  witnetnee.  ••••  ••••  ••••••  •••.  ••••  ••••••  881 

eonvictioQ  for  crime  not  to  exclude ,« «... .,,.  882 

elerffvmeii»  etc.,  not  to  dJedose  confessiona..*.. • , 838- 

phyJeJam  not  lo  diadoae  prnfairional  InfimnatioA •••••• •• 884- 
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cttorneyiW  etc^  not  to  dladoae^oniiiwiiftatioiMr,  ••••  ••• ^.^  • «• «— «•«     ^S» 

privilege  ia  that  of  paiwnt  or  cUent,  and  may  be  waived  I7  lii^^ — .«     636 

when  not  ezcosed  from  testifying «•     07 

lestimonyof  party  at  tbe  instance  of  advene  party*  Buqr  be  rebotted •«     €88 

bow  sworn Mfr-^ttl 

Biay  be  examined  byooorttoasoertuncaiMMuty,  eftc.*«.«« ^    00 

mode  of  aandniT  •abpona  on*  fbee  to  be  paid «    ttS 

disobeying  subpoBoat  penalty  for.  ••• ••••  ••••  »••• *«     ffS 

mapeclal  cases,  penalty  for •••* •••«•«     066 

nitacbmentaf^ainatdeCuilting^  in q;)edal cases.  •• h.»«« ««,.•«••  »••••« ^.^    0S 

may  be  impnsoned  for  contumacy*  etc •  ••••••••••••—.•     496 

warrant  to  oommit*  contents  and  execution  of ^m..  «*••••  «•••  ••••••  tf^    M6 

gnbpoBnaed  before  Joatioe  of  the  peace*  not  subject  to  certain  pnnMona..**.**    669 
exempt  from  arrest  while  obeying  subposna*  oxder  «f  Judgment.  ••«••.«••  .ii^    MS 

discharge  ot  from  arrest  in  violation  of  ^it  proviakm...^  ^««  ••« *•  m»^»»    Ml 

who  may  make  order  (iisrhaiyng  from  arrest.  ••••••  ••«.  •«••  ••••  ••«•«•••«**•     MS 

arrest  while  obeying  subpoena*  etc*  may  maintain  action.  •••• t^  RCTj  <(K    MS 

when  personal  attendance  ot  not  required  bjr  aeubpsMift  dasei-tecam.*  ••«— «    M9 
ebjectifloa  as  to  testiniony  on  deposition  may  be  taken  at  lrial.««w  •••••••  .M^    Ml 

•lay  be  subpoanaed  to  attend  bmre  referee.  ••••  •••••.  ...«•« x^l^ 

■Mre  than  on^  required  to  establish  proviiionaof  lost  «r  destroyed  wall  ln«M^ 

tain  cases .«  •• «  •••• «  •...••«•.•. *m.«« 

•d  will  who  is  entitled  to  fllMHM*BUir  bring  MtioaaiiiiMil^in*^  IMS 

attendance  ot  before  arbitrators*  how  procured..  ••«• « •««•—««««•  M70 

either  party  may  produce*  before  referee  in  aiqrolennntary  prsoeedimn.  ••••««  M44 


»«    Al 


aol  excused  frcnn  answering*  in  anpplementary  preoeedingiw  on 
answer  tends  to  conviction  for  fraud...... .... 

before  sumyate*  fees  of • »••• 

feeaot  generally «  ••••••  • •••• ..«««.  .•••••  •••••.••<»*.«SM^ 

party  and  attorney  not  entiUed  witness  fei^  when*  etc «••••««•••«••»• 

deposition  nnd  examination  ot  without  the  State.    (Bee  DvosmoRi} 

befora  trial.    (See  HMnmiMisJ 
deposition  otto  be  used  witfaHttiietBtale.    (SeanwiMffwaa.) 

OeeSmroHA) 


surrogate  may  issue  subpcBun  for,  inor  out  of  ooort — *■  ■■**  ifna 

testimony  of  aged,  sick*  etc*  how  obtained  in  snrrqgale*aeoiui««...  ••••  •••••• 

kL)  in  another  county • • • • »••*« 

bow  testimony  of  witness  authenticated,  in  surrogate's  court. • .•«« 

minutes  of  testimony  of*  to  be  bound • • ^^^ ». 

not  disaualified  from  testi^riog  aa  to  execution  ef  will  by  interest  theran •  M4i 

feea  ot  in  surrogate's  court*  same  as  in  supreme  court ».«.«.  •«•*••  MM 

examination  ot  on  probate  <tf  will .«••  •• •«.  •••••...•.*•••«•  M18 

proof  of  will  by  aubscribing  j  abaenoe,  sicknesi^  disabilitgr  ot  to  be  aaqpuntsd 

for. -..Mfc  M19 

proof  of  handwriting  of  testator  allowed  in  such  case .,  ••••••••  MSO 

punishment  for  refusal  to  be  sworn  on  prooeedinga  for  dJsnowery  of  pmjieilp 

withheld  from  executor*  etc •••..«««•»«».  •— •«•  MIO 

witneesea  may  be  produced  and  sworn  on  auch  examination. •»..  •• •••  ..^  MU 


wmrasB  nc  jubtxczts  ooukti  

may  be  examined  by  plaintiff  on  adjournment,  at  defendant's  instanoe .«••  MM 

adjounmient  when  attachment  iasned  far  abaent  witness SM,  MBS 

when  subpoena  may  issue ;  how  served « M6t*  M70 

attachment  i4cainst  defaulting  witness;  how eaHKmted ;  fees 2OTl-2g78 

fine  for  refusing  to  am)ear  or  to  testify....  •• • MJi^MTB 

defaulting  witness  liable  for  daaoagea M79 

power  of  commiaaonera  to  compel  attendance  of • 8867 

oath  ot  in 80OD 

refusing  to  be  sworn,  etc*  may  be  committed*.*^ • •... ....  — ••  MOl 

id.  I  contents  of  wairant  and  imprisonment  ef  veooaant  wKHBk  .•......• SMS 

id.  I  trial  to  be  adjourned  till  witneas  tsatifiea*  ele ..«  ^ MOS 

id.  I  competency  of  witneai*  how  determined.. ••••  «^«« .««.««.. ••«•.•.  MOS 

may  j)e  examined  oi  appeal  from  JwMeete  Jadpnani  <iriMi  Joittee  •ttat  ^c»  ^^ 
before  return.  ••••••  • •••«••••  ..m^m-^^.^m^m  «••«««  •«*•••  .vmwvMMLMBf 


INDEX. 

WITNBSS  IN  JUBTICU'S  OOURT—  Cfmtinued:  Sbctiox. 

transfer  of  action,  when  justice  of  the  peace  is 3151 

fees  of. 3327,  8328 

by  whom  to  be  paid 8329 

(See  Ck>MMi8Bioir.) 

WTTNESS  IN  OBRTAIN  OOURT8  OF  GITZBSi 

commission  to  take  testimony  of,  in  New  York  marine  ooort 8171  ' 

testimony  of^  by  commission.    (See  Comiossion.) 

'WOMAN: 

arrest  of,  in  an  action,  when  allowed ; 553 

entitled  to  same  exemption  as  a  householder 1392 

when  execution  agtdnst  person  of,  may  be  issued 1488 

damages  in  action  for  slander  of,  by  imputing  unchastity 1906 

order  of  aii*est  cannot  be  granted  in  civil  action  before  justice  of  the  i)eace,  when 

defendant  is  a 2804 

costs  and  execution  in  action  by  working  woman  in  Brooklyn,  for  wages 8131 

enfoixsement  of  judgment  of  certain  courts,  in  favor  of  woman 3167,  3221 

costs  in  such  action  in  district  court  of  New  York 8222 

WORKNlANi 

as  to  foreclosure  of  lien  of,  upon  chatteL    (See  Chattbl.) 

WRTTi 

form  and  requisites  of. 22,  23,      24 

when  not  invalidated  by  want  of  seal,  or  a  wrong  seal,  or  mistake,  etc 24 

failure  or  adjournment  of  court 44 

of  inquiry,  on  failure  to  reply  to  counter-claim 515 

ne  exeat,  abolished 548 

injunction,  abolished 602 

inquiry,  to  ascertain  damages  sustained  by  injunction 628  -  624 

when  court  may  mrect,  to  ascertain  damages,  etc 1216 

when  defendant  entitied  to  notice  of  execution  of  such 1219 

proceedings  on,  how  reviewed 1232 

error,  abolished 1293 

inquiry,  in  action  for  waste  ;  view  of  property  not  necessary,  etc 1659 

ad  quod  damnum  changed  to  writ  of  assessment  of  damages 2103 

for  provisions  generally  applicable  to  State  writs.    (See  Statb  WBire.y 

applicable  omy  to  particular  writs.    (See  the  tities  of  those  writs.) 

WBTT  OF  OON8ULTATION : 

abolished 2100 

WBTT  OF  DISOHAROB : 

abolished 2048 

WBTT  OF  INQUIRT: 

damages  on  default  in  replevin,  to  be  ascertained  by 1729 

WBTT  OF  SOIRB  FACIAS  AND  QUO  WARRANTOi 

abolished , 1988 

WRONQFUIa  TAKINa  OR  DBTBNTION : 

what  sufficient  statement  of  in  complaint  in  replevin • 1721 

Y. 

estate  for.    (See  Bstatb.) 


city  court  of,  is  a  court  of  record 2 

appeal  to  court  of  appeals  in  action  commenced  in  city  court  of. 191 

application  in  summary  proceedings  to  recover  land  may  be  made  to  city  judge  of,  2234 

d^  court  of,  jurisdiction  in  civil  action 3203,  3204 

summons,  where  may  be  served 3206 

jurisdiction  of  court  and  judge,  how  affected  by  this  act 3206 

when  non-resident  may  be  required  to  file  security  for  costs  in 
action  in % 3268,  8269 

198 
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